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PREFACE. 


The  statatefl  collected  in  this  Supplement  connect,  without  break  or  duplica- 
tion, with  those  contained  in  the  1912  Supplement  to  Fedbbai.  SxATXTTESy 
Ankotated.  They  are  the  general,  permanent,  and  public  acts  passed  by 
Congress  between  Jan.  1,  1912,  and  Jan.  1,  1914.  As  in  the  1909  and  1912 
Supplements  these  acts  are  classified  according  to  the  scheme  of  titles  in  the 
main  work,  and  in  using  this  Supplement  the  reader  should  examine  the  cor^ 
responding  title  to  locate  the  late,  amendatory,  or  repealing  legislation  upon 
the  topic  under  coiisideration.  The  cross-references  are  unusually  abundant, 
and  pains  have  been  taken  to  prepare  an  index  which  is  both  exhaustive  and 
usable.  The  notes  of  cases  decided  under  these  recent  acts  are  necessarily 
few.  The  usual  tables  of  titles,  Bevised  Statutes  sections,  and  statutes  chrono- 
logically arranged  are  included. 

The  greater  part  of  the  volume  is  devoted  to  the  supplemental  notes.  These 
connect  with  the  notes  in  the  1912  Supplement  and  annotate  the  acts  found 
in  the  original  work  and  in  the  1909  and  1912  Supplements.  The  aim  has 
Heen  to  present  all  the  decisions  construing  any  federal  statute  which  have 
appeared  since  the  editorial  work  on  the  earlier  volumes  was  completed.  The 
arrangement  is  by  title,  volume,  page,  and  section  as  the  statutes  are  found  in 
preceding  volumes,  and  the  investigator  has  merely  to  turn  to  the  corresponding 
title,  volume,  page,  and  section  as  shown  by  the  captions  in  this  Supplement 
to  find  the  late  cases.  The  omission  of  a  title  or  of  page  and  section  captions 
implies  that  no  new  cases  have  been  found. 
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1914  SUPPLEMENT 


ADULTERATION. 

Grain  and  Seeds,  see  AGRICULTURE. 

Viruses,  Serums  and  Toxins,  see  HEALTH  AND  QUARANTINE. 

See  generally  FOOD  AND  DRUGS. 


AGRICULTURE. 
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Sec.  1.  Grain  and  Seeds  —  Importing  Adidterated,  for  Seeding,  Prohibited 
—  Regulations  to  Prez^ent,  10. 
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Act  of  March  4,  1913,  Ch.  145,  11. 
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Migratory  Game  Birds,  see   GAME  ANIMALS  AND  BIRDS. 
National  Game  Presence,  see  GAME  ANIMALS  AND  BIRDS. 
Tobacco  and  Cotton  Statistics,  see  CENSUS. 
Sec  also  TIMBER  LANDS  AND  FOREST  RESERVES. 


Act  of  May  27,  1912.  AGRICULTURE.  Act  of  Aug.  3,  1912. 

Am  Act  Authorizing  the  Secretary  of  Agriculture  to  issue  certain  reports  relating  to  cotton. 

[Act  of  May  27,  10J2,  ch.   135.} 

[Sec.  1.]  ICoiton  statistics  —  report  of  acres  in  cuLtivatum.']  That  the 
Secretary  of  Agriculture  be  directed  to  cause  the  Bureau  of  Statistics  of  the 
Department  of  Agriculture  to  issue  a  report,  on  or  about  the  first  Monday  in 
July  of  each  year,  showing  by  States  and  in  total  the  number  of  acres  of  cotton 
then  in  cultivation  in  the  United  States.   [57  Stat.  L.  118.'\ 

Sec.  2.  \_Estimate  of  total  production  to  be  issued.']  That  the  Secretary 
of  Agriculture  shall  cause  the  Bureau  of  Statistics  of  the  Department  of  Agri- 
culture to  issue  each  year,  immediately  following  the  publication  of  the  ginning 
report  of  the  Census  Bureau  of  December  first,  an  estimate  of  the  total  produc- 
tion of  cotton  in  the  United  States  for  the  current  crop  year.     [37  Stat.  L.  118.] 

• 

Sec.  3.  [Inconsistent  laws  repealed.]  That  all  Acts  or  parts  of  Acts  in- 
consistent with  the  foregoing  provisions  be,  and  the  same  are  hereby,  repealed. 
[87  Stat.  L.  118.] 

I 

An  Act  To  establish  a  standard  barrel  and  standard  grades  for  apples  when  packed  in  barrels, 

and  for  other  purposes. 

lAct  of  Auffust  3,   1912,  ch.  273.} 

[Sec.  1.]  [Apples  —  standard  barrel  established  for  —  steel  barrels.]  That 
the  standard  barrel  for  apples  shall  be  of  the  following  dimensions  when  meas- 
ured without  distention  of  its  parts :  Lengtli  of  stave,  twenty-eight  and  one-half 
inches;  diameter  of  head,  seventeen  and  one-eighth  inches;  distance  between 
heads,  twenty-six  inches ;  circumference  of  bulge,  sixty-four  inches  outside  meas- 
urement, representing  as  nearly  as  possible  seven  thousand  and  fifty-six  cubic 
inches:  Provided,  That  steel  barrels  containing  the  interior  dimensions  pro- 
vided for  in  this  section  shall  be  construed  as  a  compliance  therewith.  [S7 
Stat.  L.  250.] 

Sec.  2.  [Grades  established  for  apples  in  interstate,  etc.,  commerce.]  That 
the  standard  grades  for  apples  when  packed  in  barrels  which  shall  be  shipped 
or  delivered  for  shipment  in  interstate  or  foreign  commerce,  or  which  shall 
be  sold  or  offered  for  sale  within  the  District  of  Columbia  or  the  Territories 
of  the  United  States  shall  be  as  follows :  Apples  of  one  variety,  which  are  well- 
grown  specimens,  hand  picked,  of  good  color  for  the  variety,  normal  shape, 
practically  free  from  insect  and  fungous  injury,  bruises, 'and  other  defects, 
except  such  as  are  necessarily  caused  in  the  operation  of  packing,  or  apples  of 
one  variety  which  are  not  more  than  ten  per  centum  below  the  foregoing  speci- 
fications shall  be  "Standard  grade  minimum  size  two  and  one-half  inches,''  if 
the  minimum  size  of  the  apples  is  two  and  one-half  inches  in  transverse  di- 
ameter; "Standard  grade  minimum  size  two  and  one-fourth  inches,"  if  the 
minimum  size  of  the  apples  is  two  and  one-fourth  inches  in  transverse  diameter ; 
or  "Standard  grade  minimum  size  two  inches,"  if  the  minimum  size  of  the 
apples  is  two  inches  in  transverse  diameter.     [87  Stat.  L.  250.] 

Sec.  3.  [Branding  of  barrels.]  That  the  barrels  in  which  apples  are 
packed  in  accordance  with  the  provision  of  this  Act  may  be  branded  in  accord- 
ance with  section  two  of  this  Act     [87  Stat.  L.  251.] 
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Act  of  Aug.  8,  1912.  AGRICULTURE,  Act  of  Aug.  10,  1912. 

Sec.  4,  [Requirements  for  barrels  —  marking.']  That  all  barrels  packed 
with  apples  shall  be  deemed  to  be  below  standard  if  the  barrel  bears  any  state- 
ment, design,  or  device  indicating  that  the  barrel  is  a  standard  barrel  of  apples, 
as  herein  defined,  and  the  capacity  of  the  barrel  is  less  than  the  capacity  pre- 
scribed by  section  one  of  this  Act,  unless  the  barrel  shall  be  plainly  marked 
on  end  and  side  with  words  or  figures  showing  the  fractional  relation  which 
the  actual  capacity  of  the  barrel  bears  to  the  capacity  prescribed  by  section 
one  of  this  Act.  The  marking  required  by  this  paragraph  shall  be  in  block 
letters  of  size  not  less  than  seventy-two  point  one-inch  gothic.  [^7  SiaL  L. 
251.'] 

Sec.  5.  [Misbranding  —  contents  beloxu  standard  —  insufficient  state- 
ments.] That  barrels  packed  with  apples  shall  be  deemed  to  be  misbranded 
within  the  meaning  of  this  Act — 

First.  If  the  barrel  bears  any  statement,  design,  or  device  indicating  that  the 
apples  contained  therein  are  '^Standard"  grade  and  the  apples  when  packed  do 
not  conform  to  the  requirements  prescribed  by  section  two  of  this  Act. 

Second.  If  the  barrel  bears  any  statement,  design,  or  device  indicating  that 
the  apples  contained  therein  are  "Standard"  grade  and  the  barrel  fails  to  bear 
also  a  statement  of  the  name  of  the  variety,  the  name  of  the  locality  where 
grown,  and  the  name  of  the  packer  or  the  person  by  whose  authority  the  apples 
were  packed  and  the  barrel  marked.     [37  Stat.  L.  251.] 

Sec.  6.  [Penalty  for  violations.]  That  any  person,  firm  or  corporation, 
or  association  who  shall  knowingly  pack  or  cause  to  be  packed  apples  in  barrels 
or  who  shall  knowingly  sell  or  offer  for  sale  such  barrels  in  violation  of  the 
provisions  of  this  Act  shall  be  liable  to  a  penalty  of  one  dollar  and  costs  for 
each  such  barrel  so  sold  or  offered  for  sale,  to  be  recovered  at  the  suit  of  the 
United  States  in  any  court  of  the  United  States  having  jurisdiction.  [.^7  Stat. 
L.  251.] 

Sec.  7.  [In  effect  July  1,  1913.]  That  this  Act  shall  be  in  force  and 
effect  from  and  after  the  first  day  of  July,  nineteen  hundred  and  thirteen. 
[37  Stat.  L.  251.] 


[Sale,  etc.,  of  animals  and  products  permitted  —  deposit  of  receipts.]  *  *  * 
And  hereafter  the  Secretary  of  Agriculture  is  authorized  to  sell  in  the  open  mar- 
ket or  to  exchange  for  other  breeding  animals  or  animal  products  to  the  best 
advantage,  without' the  usual  condemnation  proceedings  and  public  auction,  such 
animals  or  animal  products  produced  or  purchased  under  the  appropriations 
made  by  Congi'ess  for  the  use  of  the  Bureau  of  Animal  Industry  as  may  not 
be  needed  in  the  work  of  that  bureau :  Provided,  That  all  moneys  received  from 
the  sale  of  such  animals  or  animal  products,  or  as  a  bonus  in  the  exchange  of 
the  same,  shall  be  deposited  in  the  Treasury  as  miscellaneous  receipts.  [37 
Stat.  L.  274.] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 

[Details  of  department  employees.]  *  *  *  That  hereafter  employees  of  the 
Division  of  Accounts  and  Disbursements  may  be  detailed  by  the  Secretary  of 
Agriculture  for  accounting  and  disbursing  work  in  any  of  the  bureaus  and 
offices  of  the  department  for  duty  in  or  out  of  the  city  of  Washington,  and 
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emplojees  of  the  bureaus  and  offices  of  the  department  may  also  be  detailed 
to  the  Division  of  Accounts  and  Disbursements  for  duty  in  or  out  of  the  city 
of  Washington,  traveling  expenses  of  employees  so  detailed  to  be  paid  from 
the  appropriation  of  the  bureau  or  office  in  connection  with  which  such  travel 
is  performed.     [S7  Stat.  L.  294.'] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 

^Purchases  for  bureaus,  etc.  —  exchange  of  typewriters,  etc.']  *  *  *  That 
hereafter  the  Secretary  of  Agriculture  may  purchase  stationery,  supplies,  fur- 
niture, and  miscellaneous  materials  from  this  appropriation  and  transfer  the 
same  at  actual  cost  to  the  various  bureaus,  divisions,  and  offices  of  the  Depart- 
ment of  Agriculture  in  the  city  of  Washington,  reimbursement  therefor  to  be 
made  to  this  appropriation  by  said  bureaus,  divisions,  and  offices  from  their 
lump-fund  appropriations  by  transfer  settlements  through  the  Treasury  De- 
partment: Provided  further.  That  the  Secretary  of  Agriculture  may  hereafter 
exchange  typewriters  and  computing,  addressing,  and  duplicating  machines 
purchased  from  any  lump-fund  appropriation  of  the  Department  of  Agriculture. 
[57  Stat.  L.  296.'] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 

[Sale  of  agricultural  products  —  use  of  receipts.]  *  *  *  and  the  Secre- 
tary of  Agriculture  is  authorized  to  sell  such  products  as' are  obtained  on  the 
land  belonging  to  the  agricultural  experiment  stations  in  Alaska,  Hawaii,  Porto 
Eico,  and  the  island  of  Guam,  and  to  apply  the  money  received  from  the  sale 
of  such  products  to  the  maintenance  of  said  stations,  and  this  fund  shall  be 
available  until  used.     [37  Stat.  L.  298.] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 

[Allowance  to  officials  and  employees  for  travel  expenses  —  per  diem  in  lieu 
of  subsistence,  etc.  —  reimbursement  for  street-car  fares.]  *  *  *  That  here- 
after, when  officials  and  employees  of  the  Department  of  Agriculture  are 
traveling  on  official  business  in  the  United  States,  they  may  be  allowed  neces- 
sary railroad  and  steamboat  fares,  sleeping  berth,  and  stateroom  on  steamboats, 
livery  hire  and  stage  fare,  and  other  means  of  conveyance  between  points  not 
accessible  by  railroad,  but  in  lieu  of  subsistence  and  all  other  traveling  expenses 
they  may  receive  a  per  diem  allowance,  to  be  fixed  by  the  Secretary  in  each 
case,  in  addition  to  their  regular  salaries,  subject  to  such  rules  and  regulations 
as  the  Secretary  of  Agriculture  may  prescribe. 

That  hereafter  officials  and  employees  of  the  Department  of  Agriculture  may, 
when  authorized  by  the  Secretary  of  Agriculture,  receive  reimbursement  for 
moneys  expended  for  street-car  fares  at  their  official  headquarters  when  ex- 
pended in  the  transaction  of  official  business.     [57  Stat.  L.  SOO.] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 

{Detailed  estimates  of  employees  —  not  applicable  to  meat  inspection  and 

insecticide  service.]    *  *  *  Hereafter  so  much  of  the  Act  of  May  twenty-sixth, 

nineteen  hundred  and  ten  (Thirty-sixth  Statutes,  page  four  hundred  and  six- 

te«i),  as  requires  the  Secretary  of  Agriculture  to  transmit  annually  to  the 

Secretary  of  the  Treasury,  for  submission  to  Congress,  detailed  estimates  for 

executive  officers,  clerks,  and  other  employees  in  the  various  bureaus,  offices, 

and  divisions  of  the  Department"  of  Agriculture  shall  not  apply  to  such  em- 
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ployees  in  the  meat-inspection  service  or  employees  engaged  in  the  enforcement 
of  the  insecticide  Act  of  nineteen  hundred  and  ten.     [37  8taL  L.  301.'\ 

This  ig  from  the  the  Agricultural  Depart-  For  the  provision  from  the  Act  of  May  26, 

ment  Appropriation  Act  of  Aug.   10,   1912,       1910,  above  referred  to,  see  1912  Supp.  Fed. 
di.  284.  Stat.  Annot.  7. 


An  Act  To  regulate  the  importation  of  nursery  stock  and  other  plants  and  plant  products; 
to  enable  the  Secretary  of  Agriculture  to  establish  and  maintain  quarantine  districts 
for  plant  diseases  and  insect  pests;  to  permit  and  regulate  the  movement  of  fmita, 
plants,  and  vegetables  therefrom,  and  for  other  purposes. 

lAct  of  August  20,  1912,  ch.  308,^ 

[Sec.  1.]  [Nursery  stock  —  importing  without  permit,  etc.,  unlawfid  — 
certificate  of  foreign  inspection  required.']  That  it  shall  be  unlawful  for  any 
person  to  import  or  offer  for  entry  into  the  United  States  any  nursery  stock 
unless  an[d]  until  a  permit  shall  have  been  issued  therefor  by  the  Secretary  of 
Agriculture,  under  such  conditions  and  regulations  as  the  said  Secretary  of 
Agriculture  may  prescribe,  and  unless  such  nursery  stock  shall  be  accompanied 
by  a  certificate  of  inspection,  in  manner  and  form  as  required  by  the  Secretary 
of  Agriculture,  of  the  proper  official  of  the  country  from  which  the  importation 
is  made,  to  the  effect  that  the  stock  has  been  thoroughly  inspected  and  is 
believed  to  be  free  fi'om  injurious  plant  diseases  and  insect  pests:  Provided, 
That  the  Secretary  of  Agriculture  shall  issue  the  permit  for  any  particular 
importation  of  nursery  stock  when  the  conditions  and  regulations  as  prescribed 
in  this  Act  shall  have  been  complied  with:  Provided  further.  That  nursery 
stock  may  be  imported  for  experimental  or  scientific  purposes  by  the  Depart- 
ment of  Agriculture  upon  such  conditions  and  under  such  regulations  as  the 
said  Secretary  of  Agriculture  may  prescribe:  And  provided  further.  That  nur- 
sery stock  imported  from  countries  where  no  official  system  of  inspection  for 
such  stock  is  maintained  may  be  admitted  upon  such  conditions  and  under  such 
regulations  as  the  Secretary  of  Agriculture  may  prescribe.     [87  Stat.  L.  S15.] 

Sec.  2.  [Notifications  of  arrival  at  port  of  entry  —  forwarding  without  no- 
tification forbidden  —  inspection  required.']  That  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury  promptly  to  notify  the  Secretary  of  Agriculture  of 
the  arrival  of  any  nursery  stock  at  port  of  entry ;  that  the  person  receiving  such 
stock  at  port  of  entry  shall,  immediately  upon  entry  and  before  such  stock  is 
delivered  for  shipment  or  removed  from  the  port  of  entry,  advise  the  Secretary 
of  Agriculture  or,  at  his  direction,  the  proper  State,  Territorial,  or  District  of- 
ficial of  the  State  or  Territory  or  the  District  to  which  such  nursery  stock  is 
destined,  or  both,  as  the  Secretary  of  Agriculture  may  elect,  of  the  name  and 
address  of  the  consignee,  the  nature  and  quantity  of  the  stock  it  is  proposed  to 
ship,  and  the  country  and  locality  where  the  same  was  grown.  That  no  person 
shall  ship  or  offer  for  shipment  from  one  State  or  Territory  or  District  of  the 
TTnited  States  into  any  other  State  or  Territory  or  District,  any  nursery  stock 
imported  into  the  United  States  without  notifying  the  Secretary  of  Agriculture 
or,  at  his  direction,  the  proper  State,  Territorial,  or  District  official  of  the  State 
or  Territory  or  District  to  which  such  nursery  stock  is  destined,  or  both,  as 
the  Secretary  of  Agriculture  may  elect,  immediately  upon  the  delivery  of  the 
said  stock  for  shipment,  of  the  name  and  address  of  the  consignee,  of  the 
nature  and  quantity  of  stock  it  is  proposed  to  ship,  and  the  country  and  local- 
ly where  the  same  was  grown,  unless  and  until  such  imported  stock  has  been 
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inspected  by  the  proper  official  of  a  State,  Territory,  or  District  of  the  United 

States.     [37  Stat.  L.  5i6.] 

Sec.  3.  [Marking,  etc,  required  on  goods  entered,']  That  no  person  shall 
import  or  offer  for  entry  into  the  United  States  any  nursery  stock  unless  the 
case,  box,  package,  crate,  bale,  or  bundle  thereof  shall  be  plainly  and  correctly 
marked  to  show  the  general  nature  and  quantity  of  the  contents,  the  country 
and  locality  where  the  same  was  grown,  the  name  and  address  of  the  shipper, 
owner,  or  person  shipping  or  forwarding  the  same,  and  the  name  and  address 
of  the  consignee.     [57  Stat.  L.  Sid.] 

Sec.  4.  [Marking,  etc.,  required  in  interstate  shipments.']  That  no  per- 
son shall  ship  or  deliver  for  shipment  from  one  State  or  Territory  or  District 
of  the  United  States  into  any  other  State  or  Territory  or  District  any  such 
imported  nursery  stock  the  case,  box,  package,  crate,  bale,  or  bundle  whereof 
is  not  plainly  marked  so  as  to  show  the  general  nature  and  quantity  of  the  con- 
tents, the  name  and  address  of  the  consignee,  and  the  country  and  locality 
where  such  stock  was  grown,  unless  and  until  such  imported  stock  has  been  in- 
spected by  the  proper  official  of  a  State,  Territory,  or  District  of  the  United 
States.    [37  Stat.  L.  316.] 

Sec.  5.  [Restriction  on  importing  plants,  etc.,  other  than  nursery  stock.] 
That  whenever  the  Secretary  of  Agriculture  shall  determine  that  the  unre- 
stricted importation  of  any  plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or  other 
plant  products  not  included  by  the  term  "nursery  stock"  as  defined  in  section 
six  of  this  Act  may  result  in  the  entry  into  the  United  States  or  any  of  its 
Territories  or  Districts  of  injurious  plant  diseases  or  insect  pests,  he  shall 
promulgate  his  determination,  specifying  the  class  of  plants  and  plant  products 
the  importation  of  which  shall  be  restricted  and  the  country  and  locality  where 
they  are  grown,  and  thereafter,  and  until  such  promulgation  is  withdrawn, 
such  plants  and  plant  products  imported  or  offered  for  import  into  the  United 
States  or  any  of  its  Territories  or  Districts  shall  be  subject  to  all  the  provisions 
of  the  foregoing  sections  of  this  Act:  Provided,  That  before  the  Secretary  of 
Agriculture  shall  promulgate  his  determination  that  the  unrestricted  importa- 
tion of  any  plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or  other  plant  products 
not  included  by  the  term  "nursery  stock"  as  defined  in  section  six  of  this  Act 
may  result  in  the  entry  into  the  United  States  or  any  of  its  Territories  or 
Districts  of  injurious  plant  diseases  or  insect  pests  he  shall,  after  due  notice, 
give  a  public  hearing,  under  siich  rules  and  regulations  as  he  shall  prescribe, 
at  which  hearing  any  interested  party  may  appear  and  be  heard,  either  in 
person  or  by  attorney.     [37  Stat.  L.  316.] 

Sec.  6.  [^'Nursery  stock"  —  defnifion  of  term.]  That  for  the  purpose  of 
this  act  the  term  "nursery  stock"  shall  include  all  field-grown  florists'  stock, 
trees,  shrubs,  vines,  cuttings,  grafts,  scions,  bvids,  fruit  pits  and  other  seeds  of 
fruit  and  ornamental  trees  or  shrubs,  and  other  plants  and  plant  products  for 
propagation,  except  field,  vegetable,  and  flower  seeds,  bedding  plants,  and  other 
herbaceous  plants,  bulbs,  and  roots.     [37  Stat.  L.  317.] 

Sec  7.  [Plant  diseases  and  insect  infesiaiion  —  determination  of  existence 
in  country  or  locality  —  importations  prohibited  after  promulgation  of  de- 
termination —  hearings,  etc.  —  quarantine  immediately  effective.]  That  when- 
ever, in  order  to  prevent  the  introduction  into  the  United  States  of  any  tree, 
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plant,  or  fruit  disease  or  of  any  injurious  insect,  new  to  or  not  theretofore 
widely  prevalent  or  distributed  within  and  throughout  the  United  States,  the 
Secretary  of  Agriculture  shall  determine  that  it  is  necessary  to  forbid  the  im- 
portation into  the  United  States  of  any  class  of  nursery  stock  or  of  any  other 
class  of  plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or  other  plant  products 
from  a  country  or  locality  where  such  disease  or  insect  infestation  exists^  he 
shall  promulgate  such  determination,  specifying  the  country  and  locality  and 
the  class  of  nursery  stock  or  other  class  of  plants,  fruits,  vegetables,  roots^ 
bulbs,  seeds,  or  other  plant  products  which,  in  his  opinion,  should  be  excluded. 
Following  the  promulgation  of  such  determination  by  the  Secretary  of  Agri- 
culture, and  until  the  withdrawal  of  the  said  promulgation  by  him,  the  importa- 
tion of  the  class  of  nursery  stock  or  of  other  class  of  plants,  fruits,  vegetables, 
roots,  bulbs,  seeds,  or  other  plant  products  specified  in  the  said  promulgation 
from  the  country  and  locality  therein  named,  regardless  of  the  use  for  which  the 
same  is  intended,  is  hereby  prohibited;  and  until  the  withdrawal  of  Uie  said 
promulgation  by  the  Secretary  of  Agriculture,  and  notwithstanding  that  such 
class  of  nursery  stock,  or  other  class  of  plants,  fruits,  vegetables,  roots,  bulbs, 
seeds,  or  other  plant  products  be  accompanied  by  a  certificate  of  inspection 
from  the  country  of  importation,  no  person  shall  import  or  offer  for  entry  into 
the  United  States  from  any  country  or  locality  specified  in  such  promulgation, 
any  of  the  class  of  nursery  stock  or  of  other  class  of  plants,  fruits,  vegetables, 
roots,  .bulbs,  seeds,  or  other  plant  products  named  therein,  regardless  of  the  use 
for  which  the  same  is  intended :  Provided^  That  before  the  Secretary  of  Agri- 
culture shall  promulgate  his  determination  that  it  is  necessary  to  forbid  the 
importation  into  the  United  States  of  the  articles  named  in  this  section  he  shall, 
after  due  notice  to  interested  parties,  give  a  public  hearing,  under  such  rules 
and  regulations  as  he  shall  prescribe,  at  which  hearing  any  interested  party 
may  appear  and  be  heard,  either  in  person  or  by  attorney:  Provided  further. 
That  the  quarantine  provisions  of  this  section,  as  applying  to  the  white-pine 
blister  rust,  potato  wart,  and  the  Mediterranean  fruit  fly,  shall  become  and 
be  effective  upon  the  passage  of  this  Act.     [37  Stat.  L.  817.^ 

Sec.  8.  [Interstate  quarantine  against  plant  diseases  or  inject  infestation  — 
shipments  from  quarantined  localities  forbidden  —  movements  of  nursery  stock 
subject  to  conditions  —  rules  for  inspection,  etc,  to  be  issued  —  hearings,  etcJ\ 
That  the  Secretary  of  Agriculture  is  authorized  and  directed  to  quarantine  any 
State,  Territory,  or  District  of  the  United  States,  or  any  portion  thereof,  when 
he  shall  determine  the  fact  that  a  dangerous  plant  disease  or  insect  infestation, 
new  to  or  not  theretofore  widely  prevalent  or  distributed  within  and  throughout 
the  United  States,  exists  in  such  State  or  Territory  or  District;  and  the  Sec- 
retary of  Agriculture  is  directed  to  give  notice  of  the  establishment  of  such 
quarantine  to  common  carriers  doing  business  in  or  through  such  quarantined 
area,  and  shall  publish  in  such  newspapers  in  the  quarantined  area  as  he  shall 
select  notice  of  the  establishment  of  quarantine.  That  no  person  shall  ship  or 
offer  for  shipment  to  any  common  carrier,  nor  shall  any  common  carrier  receive 
for  transportation  or  transport,  nor  shall  any  person  carry  or  transport  from 
any  quarantined  State  or  Territory  or  District  of  the  United  States,*  or  from 
any  quarantined  portion  thereof,  into  or  through  any  other  State  or  Territory 
or  District,  any  class  of  nursery  stock  or  any  other  class  of  plants,  fruits,  vege- 
tables, roots,  bulbs,  seeds,  or  other  plant  products  specified  in  the  notice  of 
quarantine  except  as  hereinafter  provided.    That  it  shall  be  unlawful  to  move, 

or  allow  to  be  moved,  any  class  of  nursery  stock  or  any  other  class  of  plants, 
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fruits,  vegetables,  roots,  bulbs,  seeds,  or  other  plant  products  specified  in  the 
notice  of  quarantine  hereinbefore  provided,  and  regardless  of  the  use  for  which 
the  same  is  intended,  from  any  quarantined  State  or  Territory  or  District  of 
the  United  States,  or  quarantined  portion  thereof,  into  or  through  any  other 
State  or  Territory  or  District,  in  manner  or  method  or  under  conditions  other 
than  those  prescribed  by  the  Secretary  of  Agriculture.  That  it  shall  be  the 
duty  of  the  Secretary  of  Agriculture  to  make  and  promulgate  rules  and  r^ula- 
lions  which  shall  permit  and  govern  the  inspection,  disinfection,  certification, 
and  method  and  manner  of  delivery  and  shipment  of  the  class  of  nursery  stock 
or  of  any  other  class  of  plants,  fruits,  v^etables,  roots,  bulbs,  seeds,  or  other 
plant  products  specified  in  the  notice  of  quarantine  hereinbefore  provided,  and 
r^ardless  of  the  use  for  which  the  same  is  intended,  from  a  quarantined  State 
or  Territory  or  District  of  the  United  States,  or  quarantined  portion  thereof, 
into  or  through  any  other  State  or  Territory  or  District ;  and  the  Secretary  of 
Agriculture  shall  give  notice  of  such  rules  and  regulations  as  hereinbefore 
provided  in  this  section  for  the  notice  of  the  establishment  of  quarantine :  Pro- 
vided, That  before  the  Secretary  of  Agriculture  shall  promulgate  his  determi- 
nation that  it  is  necessary  to  quarantine  any  State,  Territory,  or  District  of 
the  United  States,  or  portion  thereof,  under  the  authority  given  in  this  section, 
he  shall,  after  due  notice  to  interested  parties,  give  a  public  hearing  under  such 
rules  and  (regulations  as  he  shall  prescribe,  at  which  hearing  any  interested 
party  may  appear  and  be  heard,  either  in  person  or  by  attorney.  [57  Stat.  L. 
S18.'] 

Sec.  9.  [Duty  of  Secretary  of  Agriculture.']  That  the  Secretary  of  Agri- 
culture shall  make  and  promulgate  such  rules  and  regulations  as  may  be  neces- 
sary for  carrying  out  the  purposes  of  this  Act.     [37  Stat.  L.  SIS.] 

Sec.  10.  [Punishment  for  violations.']  That  any  person  who  shall  violate 
any  of  the  provisions  of  this  Act,  or  who  shall  forge,  counterfeit,  alter,  deface, 
or  destroy  any  certificate  provided  for  in  this  Act  or  in  the  regulations  of  the 
Secretary  of  Agriculture,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall, 
upon  conviction  thereof,  be  punished  by  a  fine  not  exceeding  five  hundred  dol- 
lars or  by  imprisonment  not  exceeding  one  year,  or  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court :  Provided,  That  no  common  carrier  shall 
be  deemed  to  have  violated  the  provisions  of  any  of  the  foregoing  sections  of 
this  Act  on  proof  that  such  carrier  did  not  knowingly  receive  for  transporta- 
tion or  transport  nursery  stock  or  other  plants  or  plant  products  as  such  from 
one  State,  Territory,  or  District  of  the  United  States  into  or  through  any  other 
State,  Territory,  or  District;  and  it  shall  be  the  duty  of  the  United  States  at- 
torneys diligently  to  prosecute  any  violations  of  this  Act  which  are  brought  to 
tlieir  attention  by  the  Secretary  of  Agriculture  or  which  come  to  their  notice 
by  other  means.     [S7  Stat.  L.  818.) 

Sec.  11.  [^'Persons"  to  include  corporations,  etc.  —  corporations,  etc.,  liar 
hie  for  acts  of  agents.]  That  the  word  "person"  as  used  in  this  Act  shall  be 
construed  to  import  both  the  plural  and  the  singular,  as  the  case  demands,  and 
shall  include  corporations,  companies,  societies,  and  associations.  When  con- 
struing and  enforcing  the  provisions  of  this  Act,  the  act,  omission,  or  failure 
of  any  officer,  agent,  or  other  person  acting  for  or  employed  by  any  corpora- 
tion, company,  society,  or  association,  within  the  scope  of  his  employment  or 

office,  shall  in  every  case  be  also  deemed  to  be  the  act,  omission,  or  failure  of 
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such  corporation,  company,  society,  or  association  as  well  as  that  of  the  per- 
son.   [37  Stat.  L.  S19.2 

Sec.  12.  [Federal  HorlicuUurdl  Board  established  —  composition/]  That 
for  the  purpose  of  carrying  out  the  provisions  of  this  Act  there  shall  be  appoint- 
ed by  the  Secretary  of  Agriculture  from  existing  bureaus  and  offices  in  the  De- 
partment of  Agriculture,  including  the  Bureau  of  Entomology,  the  Bureau  of 
Plant  Industry,  and  the  Forest  Service,  a  Federal  Horticultural  Board  consist- 
ing of  five  members,  of  whom  not  more  than  two  shall  be  appointed  from  any 
one  bureau  or  office,  and  who  shall  serve  without  additional  compensation.  [57 
Stat.  L.  319.] 

Sec.  13.  [Appropriation.]  That  there  is  hereby  appropriated,  out  of  the 
moneys  in  the  Treasury  not  otherwise  appropriated,  to  be  expended  as  the  Sec- 
retary of  Agriculture  may  direct,  for  the  purposes  and  objects  of  this  Act,  the 
sum  of  twenty-five  thousand  dollars.     [Stat.  L.  319.] 

Sec.  14.  [In  effect  October,  1,  1912.]  That  this  Act  shall  become  and  be 
effective  from  and  after  the  first  day  of  October,  nineteen  hundred  and  twelve, 
except  as  herein  otherwise  provided.    [37  Stat.  L.  319.] 


An  Act  To  regulate  foreign  commerce  by  prohibiting  the  admission  into  the  United  States 
of  certain  adulterated  grain  and  seeds  unfit  for  seeding  purposes. 

\,Act  of  August  24,  1912,  ch.  382."} 

[Sec.  1.]  [Grain  and  seeds  —  importing  adulterated,  for  seeding,  prohibit- 
ed—  regulations  to  prevent]  That  from  and  after  six  months  after  the  pas- 
sage of  this  Act  the  importation  into  the  United  States  of  seeds  of  alfalfa,  bar- 
ley, Canadian  blue  grass,  Kentucky  blue  grass,  awnless  broine  grass,  buck- 
wheat, clover,  field  corn,  Kafir  corn,  meadow  fescue,  flax,  millet,  oats, 
orchard  grass,  rape,  redtop,  rye,  sorghum,  timothy,  and  wheat,  or  mix- 
tures of  seeds  containing  any  of  such  seeds  as  one  of  the  principal 
component  parts,  which  are  adulterated  or  unfit  for  seeding  purposes 
imder  the  terms  of  this  Act,  is  hereby  prohibited ;  and  the  Secretary  of  the 
Treasury  and  the  Secretary  of  Agriculture  shall,  jointly  or  severally,  make  such 
rules  and  regulations  as  will  prevent  the  importation  of  such  seeds  into  the 
United  States:  Provided,  however.  That  such  seed  may  be  delivered  to  the 
owner  or  consignee  thereof  under  bond,  to  be  recleaned  in  accordance  with 
and  subject  to  such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe, 
and  when  cleaned  to  the  standard  of  purity  specified  in  this  Act  for  admission 
into  the  United  States  such  seed  may  be  released  to  the  owner  or  consignee 
thereof  after  the  screenings  and  other  refuse  removed  from  such  seed  shall 
have  been  disposed  of  in  a  manner  prescribed  by  the  Secretary  of  Agriculture: 
Provided  further.  That  this  Act  shall  not  apply  to  the  importation  of  barley, 
buckwheat,  field  com,  Kafir  com,  sorghum,  flax,  oats,  rye,  or  wheat  not  intend- 
ed for  seeding  purposes,  when  shipped  in  bond  through  the  United  States  or 
imported  for  the  purpose  of  manufacture,'  but  such  shipment  shall  be  subject 
to  provisions  of  the  Act  of  August  fifth,  nineteen  hundred  and  nine.  [57  Stat. 
L.  606.] 
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Act  of  Aug.  24,  1912.  AGRICULTURE.  Act  of  Marck  4,  1918. 

Sec.  2.  [Adulterations.']  That  seed  shall  be  considered  adulterated  within 
the  meaning  of  this  Act  — 

First.  When  seed  of  red  clover  contains  more  than  three  per  oentom  by 
weight  of  seed  of  yellow  trefoil,  or  any  other  seed  of  similar  appearance  to 
and  of  lower  market  value  than  seed  of  red  clover. 

Second.  When  seed  of  alfalfa  contains  more  than  three  per  centum  by  weight 
of  seed  of  yellow  trefoil,  burr  clover  and  sweet  clover,  singly  or  combined. 

Third.  When  any  kind  or  variety  of  the  seeds,  or  any  mixture  described 
in  section  one  of  this  Act,  contains  more  than  five  per  centum  by  weight  of 
seed  of  another  kind  or  variety  of  lower  market  value  and  of  similar  ap- 
pearance :  Provided,  That  the  mixture  of  the  seed  of  white  and  alsike  clover, 
red  and  alsike  clover,  or  alsike  clover  and  timothy,  shall  not  be  deemed  an 
adulteration  under  this  section.     [^7  Stat.  L,  607.] 

Sec.  3.  [Unfit  for  seeding.']  That  seed  shall  be  considered  unfit  for  seed- 
ing purposes  within  the  meaning  of  this  Act  — 

First  Wlien  any  kind  or  variety  of  clover  or  alfalfa  seed  contains  more  than 
one  seed  of  dodder  to  five  grams  of  clover  or  alfalfa  seed,  respectively. 

Second.  When  any  kind  or  variety  of  the  seeds  or  any  mixture  described  in 
section  one  of  this  Act  contains  more  than  three  per  icentum  by  weight  of  seeds 
of  weeds.     [57  Stat.  L.  607.] 

Sec.  4.  [Penalty.]  That  any  person  or  persons  who  shall  knowingly  vio- 
late the  provisions  of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor  and 
shall  pay  a  fine  of  not  exceeding  five  hundred  dollars  and  not  less  than  two  hun- 
dred dollars:  Provided,  That  any  person  or  persons  who  shall  knowingly  sell 
for' seeding  purposes  seeds  or  grain  which  were  imported  under  the  provisions 
of  this  Act  for  the  purpose  of  manufacture  shall  be  deemed  guilty  of  a  viola- 
tion of  this  Act.     [57  Stat.  L.  607.] 


[Sale  of  pathological  and  zoological  specimens.]  *  *  *  And  hereafter 
the  Secretary  of  Agriculture  is  authorized  to  prepare  and  sell  at  cost  such  path- 
ological and  zoological  specimens  as  he  may  deem  of  scientific  or  educational 
value  to  scientists  or  others  engaged  in  the  work  of  hygiene  and  sanitation: 
Provided,  That  all  moneys  received  from  the  sale  of  such  specimens  shall  be 
deposited  in  the  Treasury  as  miscellaneous  receipts.     [57  Stat.  L.  8SS.] 

This  and  the  two  paragraphs  following  are  from  the  Agricultural  Department  Appro- 
priation Act  of  March  4,  1913,  ch.  146. 

ILump-sum  appropriations  —  payment  for  scientific,  etc.,  work  allowed  — 
fay  of  officers  and  employees  established.]  *  *  *  That  hereafter  section 
seven  of  the  Act  approved  August  twenty-sixth,  nineteen  hundred  and  twelve 
(Thirty-seventh  Statutes,  page  six  hundred  and  twenty-six),  and  any  amend- 
ments thereto,  shall  not  apply  to  the  payment,  out  of  moneys  appropriated  or 
which  may  be  hereafter  appropriated  in  lump  sum  for  the  Department  of  Agri- 
culture, for  personal  services  of  employees  engaged  in  strictly  scientific  or 
technical  work:  Provided,  That  nothing  contained  herein  shall  be  construed 
to  authorize  the  transfer  of  any  person  employed  at  a  specific  salary  and  the 
pament  of  compensation  from  lump-sum  appropriations  at  a  rate  greater  than 
said  specific  salary. 


Act  of  March  4,  1913.  AGRICULTURE.  Act  of  Harch  4,  1913, 

x\nd  hereafter  every  officer  or  employee  of  the  Department  of  Agriculture 
whose  rate  of  compensation  is  specified  herein  shall  receive  compensation  at 
the  rate  so  specified.     [57  Stat.  L.  55-^.] 

For  sec.  7  of  the  Act  of  Aug.  26,  1912,  see  poBt,  p.  140. 

\Imports  permitted  for  experiments,  etc.  —  nursery  stock,']  *  *  *  That 
hereafter  any  class  of  nursery  stock  or  of  any  other  class  of  plants,  fruits,  vege- 
tables, roots,  bulbs,  seeds,  or  other  plant  products  of  which  the  importation 
may  be  forbidden  from  any  country  or  locality  under  the  provisions  of  section 
seven  of  the  plant  quarantine  Act  approved  August  twentieth,  nineteen  hun- 
dred and  twelve  (Thirty-seventh  Statutes,  page  three  hundred  and  fifteen), 
may  be  imported  for  experimental  or  scientific  purposes  by  the  Department  of 
Agriculture  upon  such  conditions  and  under  such  regulations  as  the  said  Sec- 
retary of  Agriculture  may  prescribe.     [57  Stai.  L.  854,'] 

For  the  Plant  Quarantine  Act  of  Aug.  20,  1912,  see  supra,  p.  6. 
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ALASKA. 

Act  of  August  1,  1912,  Ch.  269,   14. 

Sec.l.  Association  Placer-mining  Claims  Limited  —  Assessment  Required. 
14. 

2.  Location  by  Attorneys  —  Restriction,  14. 

3.  Number  of  Locations  Limited  —  Ownership,   14. 

4.  Area  of  Claims,    14.     • 

5.  Effect  of  Violations,  14. 

Act  of  August  24,  1912,  Ch.  373,  15. 

Sec.l,  Killing,  etc..  Seals  in  North  Pacific  Ocean  Forbidden  —  Sea  Otters, 
15. 

2.  Equipping,  etc.  Vessels  —  Use  of  Ports,  etc.  —  Vessels  Excluded, 

15. 

3.  Killing  by  Natives,  15. 

4.  Importing  Illegally  Taken  Skins,  16. 

5.  Regulations  to  be  Made  by  the  President,  16. 

6.  Punishment  for  Violations,  16. 

7.  Vessels  Presumed  to  be  Violating  Law,  etc.,  16. 

8.  Prosecutions,  16. 

P.  Naval,  etc..  Guard  to  be  Maintained  —  Right  of  Seisure,  16. 

10.  Seizure   Outside  of   Territorial  Jurisdiction  —  Delivery   to  Proper 

Officials  —  Seizures  by  other  than  United  States  Officers  —  Proc- 
lamation  to  Issue,  17. 

11.  Killing  Fur  Seals  on  Pribilof  Islands  Suspended  for  Five  Years,  17. 

12.  "Pelagic  Sealing"  Defined  — "Person''  Construed,  18. 

13.  Effect  and  Duration,   18. 

Act  of  August  24,  1912,  Ch.  387,  18. 

Sec.  1.  Alaska  Territory  Oraanised,  18. 

2.  Capital  at  Juneau,  19. 

3.  Constitution  and  Laws  of  United  States  Extended,   19. 

4.  The  Legislature,   19. 

5.  Election  of  Members  of  the  Legislature,  20. 

6.  Convening  and  Sessions  of  Legislature,  20. 

7.  Organization  of  the  Legislature,  20. 

8.  Enacting  Clause  —  Subject  of  Act,  21. 
P.  Legislative  Power  —  Limitations,  21. 

10.  Rules,  Quorum  and  Majority,  22. 

11.  Legislator  Shall  Not  Hold  other  Office,  22. 

12.  Exemptions  of  Legislators,  22. 

13.  Passage  of  Laws,  z3. 

14.  The  Veto  Power,  23. 

15.  Payment  of  Legislative  Expenses,  23. 

16.  Laws  Transmitted  to 'President  and  Printed,  23. 

17.  Election  of  Delegates,  24. 

18.  Creating  Railroad  Commission,  24. 
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Act  of  Aug.  1,  1912.  ALASKA.  Act  of  Aug.  1,  1912. 

Sec.  iP.  Laws  Relating  to  Alaska  —  Compilation  to  be  Made,  24. 
20.  Laws  Shall  be  Submitted  to  Congress,  25. 

Act  of  December  1,  1913,  Ch.  39,  25. 

Assessment  Work  on  Mining  Claims,  Seward  Peninsula,  25. 

Act  of  March  3,  1913,  Ch.  109,  25. 

Alaska  Fund,  25. 


CROSS-REFERENCE. 

See  also  AGRICULTURE, 


An  Act  To  modify  and  amend  the  mining  laws  in  their  application  to  the  Territory  of  Alaska, 

and  for  other  ptrposes. 

lAct  of  August  1,  1912,  ch.  269.1 

[Sec.  1.]  [^Association  placer-mining  claims  limited  —  assessment  re- 
quired.'] That  no  association  placer-mining  claim  shall  hereafter  be  located  in 
Alaska  in  excess  of  forty  acres,  and  on  every  placer-mining  claim  hereafter 
located  in  Alaska,  and  until  a  patent  has  been  issued  therefor,  not  less  than  one 
hundred  dollars'  worth  of  labor  shall  be  performed  or  improvements  made  dur- 
ing each  year,  including  the  year  of  location,  for  each  and  every  twenty  acres 
or  excess  fraction  thereof.     [57  Stai.  L,  2^2,'] 

Sec.  2.  [Location  by  attQmeys  —  restrictioru]  That  no  person  shall  here- 
after locate  any  placer-mining  claim  in  Alaska  as  attorney  for  another  unless 
he  is  duly  authorized  thereto  by  a  power  of  attornev  in  writing,  duly  acknowl- 
edged and  recorded  in  any  recorder's  office  in  the  judicial  division  where  the 
location  is  made.  Any  person  so  authorized  may  locate  placer-mining  claims 
for  not  more  than  two  individuals  or  one  association  under  such  power  of  at- 
torney, but  no  such  agent  or  attorney  shall  be  authorized  or  permitted  to  locate 
more  than  two  placer-mining  claims  for  any  one  principal  or  association  during 
any  calendar  month,  and  no  placer-mining  claim  shall  hereafter  be  located  in 
Alaska  except  under  the  limitations  of  this  Act.     [87  Stat.  L.  2Jf3.] 

Sec.  3.  [Number  of  locations  limited  —  ownership,']  That  no  person  shall 
hereafter  locate,  cause  or  procure  to  be  located,  for  himself  more  than  two  plac- 
er-mining claims  in  any  calendar  month:  Provided,  That  one  or  both  of  such 
locations  may  be  included  in  an  association  claim.     [37  Stat.  L.  2Jf.3.] 

Sec.  4.  [Area  of  claims.]  That  no  placer-mining  claim  hereafter  located 
in  Alaska  shall  be  patented  which  shall  contain  a  greater  area  than  is  fixed  by 
law,  nor  which  is  longer  than  three  times  its  greatest  width.     [37  Stat.  L,  243.] 

Sec.  5.  [Effect  of  violations.]  That  any  placer-mining  claim  attempted 
to  be  located  in  violation  of  this  Act  shall  be  null  and  void,  and  the  whole  area 
thereof  may  be  located  by  any  qualified  locator  as  if  no  such  prior  attempt  had 
been  made.     [37  Stat.  L.  2J^3.] 
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Act  of  Aug.  24,  1912.  ALASKA,  -A^ct  of  Aug.  24,  1912. 

An  Act  To  give  effect  to  the  convention  between  the  Governments  of  the  United  States,  Great 
Britain,  Japan,  and  Russia  for  the  preservation  and  protection  of  the  fur  seals  and  sea 
otter  which  frequent  the  waters  of  the  north  Pacific  Ocean,  concluded  at  Washington 
July  seventh,  nineteen  hundred  and  eleven. 

lAct  of  August  24,  1912,  ch,  373.] 

Whereas  the  plenipotentaries  of  the  United  States,  Great  Britain,  Japan,  and 
Russia  did,  on  the  seventh  day  of  July,  anno  Domini  nineteen  hundred  and 
eleven,  enter  into  a  convention  for  the  preservation  and  protection  of  the  fur 
seals  and  sea  otter  which  frequent  the  waters  of  the  north  Pacific  Ocean, 
which  convention  was  subsequently  ratified  by  the  Governments  of  the 
United  States,  Great  Britain,  Japan,  and  Russia  and  the  exchange  of  rati- 
fications thereof  was  effected  on  the  twelfth  day  of  December,  nineteen 
hundred  and  eleven :  Now,  therefore, 

[Sec.  1.]  [Killing^  etc,  seals  in  north  Pacific  Ocean  forbidden  —  sea 
otters.]  That  no  citizen  of  the  United  States,  nor  person  owing  duty  of  obe- 
dience to  the  laws  or  the  treaties  of  the  United  States,  nor  anv  of  their  vessels, 
nor  any  vessel  of  the  United  States,  nor  any  person  belonging  to  or  on  board  of 
such  vessel,  shall  kill,  capture,  or  pursue,  at  any  time  or  in  any  manner  what- 
ever, any  fur  seal  in  the  waters  of  the  north  Pacific  Ocean  north  of  the  thirtieth 
parallel  of  north  latitude  and  including  the  seas  of  Bering,  Kamchatka,  Ok- 
hotsk, and  Japan:  nor  shall  any  such  person  or  vessel  kill,  capture,  or  pursue 
sea  otter  in  any  of  the  waters  mentioned  beyond  the  distance  of  three  miles  from 
the  shore  line  of  the  territory  of  the  United  States.     [S7  Stat.  L.  ^P9.] 

Sec.  2.  \Eqnipping,  etc.,  vessels  —  use  of  ports,  etc,  —  vessels  excluded."] 
That  no  citizen  of  the  United  States,  nor  person  above  described  in  the  first 
section,  shall  equip,  use,  or  employ,  or  furnish  aid  in  equipping,  using,  or  em- 
ploying, or  furnish  supplies  to  any  vessel  used  or  employed,  or  to  be  used  or 
employed,  in  carrying  on  or  taking  part  in  pelagic  sealing  or  in  sea-otter  hunt- 
ino;  in  said  waters,  nor  shall  any  of  their  vessels  nor  any  vessel  of  the  United 
States  be  so  used  or  employed;  and  no  person  or  vessel  shall  use  any  of  the 
ports  or  harbors  of  the  United  States,  or  any  part  of  the  territory  of  the  Unite.d 
States,  for  any  purposes  whatsoever  connected  with  the  operations  of  pelagic 
sealing  or  sea-otter  hunting  in  the  waters  named  in  the  first  section  of  this  Act ; 
and  no  vessel  which  is  engaged  or  employed,  or  intended  to  be  engaged  or  em- 
ployed, for  or  in  connection  with  pelagic  sealing  or  sea-otter  hunting  in  such 
waters  shall  use  any  of  the  ports  or  harbors  or  any  part  of  the  territory  of  the 
United  States  for  any  purpose  whatsoever.     [57  Stat.  L.  500.] 

Sec.  3.  {Killing  by  natives.]  That  the  provisions  of  the  first  and  second 
sections  of  this  Act  shall  not  apply  to  Indians,  Aleuts,  or  other  aborigines 
dwellinir  on  the  American  coast  of  the  waters  mentioned  in  the  first  section  of 
this  Act  who  carry  on  pelagic  sealing  in  canoes  or  undecked  boats  propelled 
wholly  by  paddles,  oars,  or  sails,  and  not  transported  by  or  used  in  connection 
with  other  vessels,  and  manned  by  not  more  than  five  persons  each,  in  the  way 
hitherto  practiced  by  the  said  Indians,  Aleuts,  or  other  aborigines,  and  without 
the  use  of  firearms :  Provided,  however.  That  the  exception  made  in  this  sec- 
tion shall  not  apply  to  Indians,  Aleuts,  or  other  aborigines  in  the  employment 
of  other  persons  or  who  shall  kill,  capture,  or  pursue  fur  seals  or  sea  otters 
under  contract  to  deliver  the  skins  to  any  person.     [57  Stat.  L.  600.] 
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Act  of  Aug.  24,  1dl2.  ALASKA.  Act  of  Aug.  24,  1911 

Sec.  4.  [Importing  illegally  taken  sJcins."]  That  the  importation  or  bring- 
ing into  territory  of  the  United  States,  by  any  person  whatsoever,  of  skins  of 
fur  seals  or  sea  otters  taken  in  the  waters  mentioned  in  the  first  section  of  this 
Act,  or  of  skins  identified  as  those  of  the  species  known  as  Callorhinus  alasca- 
nus,  Callorhinus  ursinus,  and  Callorhinus  kurilensis,  or  belonging  to  the  Ameri- 
can, Eussian,  or  Japanese  herds,  whether  raw,  dressed,  dyed,  or  manufactured, 
except  such  as  have  been  taken  under  Uie  authority  of  the  respective  parties 
to  said  convention,  to  which  the  breeding  grounds  of  such  herds  belong,  and  have 
been  officially  marked  and  certified  as  having  been  so  taken,  is  hereby  prohibit- 
ed ;  and  all  such  articles  imported  or  brought  in  after  this  Act  shall  take  eflFect 
shall  not  be  permitted  to  be  exported,  but  shall  be  seized  and  forfeited  to  the 
United  States.     [37  Stat.  L.  500.^1 

Sec.  5.  IRegulations  to  be  made  by  the  President."]  That  the  President 
shall  have  power  to  make  regulations  to  carry  this  Act  and  the  said  convention 
into  effect,  and  from  time  to  time  to  add  to,  modify,  amend,  or  revoke  such 
regulations,  as  in  his  judgment  may  seem  expedient.  It  shall  be  the  duty  of 
the  Secretary  of  Commerce  and  Labor,  under  the  direction  of  the  President, 
to  see  that  the  said  convention,  the  provisions  of  this  Act,  and  the  regulations 
made  thereunder  are  executed  and  enforced ;  and  all  officers  of  the  United  States 
engaged  in  the  execution  and  enforcement  of  this  Act  are  authorized  and  direct- 
ed to  cooperate  with  the  proper  officers  of  any  of  the  other  parties  to  the  said 
convention  in  taking  such  measures  as  may  be  appropriate  and  available  under 
the  said  convention,  this  Act,  or  the  regulations  made  thereunder  for  the  pur- 
pose of  preventing  pelagic  sealing  as  in  this  Act  prohibited.     [57  Stat.  L.  500.1 

Sec.  6.  IPunishment  for  violations.]  That  every  person  guilty  of  a  vio- 
lation of  any  of  the  provisions  of  said  convention,  or  of  this  Act,  or  of  any 
regulation  made  thereunder,  shall,  for  each  offense,  be  fined  not  less  than  two 
hundred  dollars  or  more  than  two  thousand  dollars,  or  imprisoned  not  more 
than  six  months,  or  both ;  and  every  vessel,  its  tackle,  apparel,  furniture,  and 
cargo,  at  any  time  used  or  employed  in  violation  of  this  Act,  or  of  the  r^ula- 
tions  made  thereunder,  shall  be  forfeited  to  the  United  States.  [37  Stat.  L. 
501.] 

Sec.  7.  [Vessels  jpresumed  to  be  violating  law,  etc.]  That  if  any  vessel 
shall  be  found  within  the  waters  to  which  this  Act  applies,  having  on  board 
fur-seal  skins  or  sea-otter  skins,  or  bodies  of  seals  or  sea  otters,  or  apparatus  or 
implements  for  killing  or  taking  seals  or  sea  otter,  it  shall  be  presumed  that  such 
vessel  was  used  or  employed  in  the  killing  of  said  seals  or  sea  otters,  or  that 
said  apparatus  or  implements  were  used  in  violation  of  this  Act,  until  the  con- 
trary is  proved  to  the  satisfaction  of  the  court,  in  so  far  as  such  vessel,  apparatus, 
and  implements  are  subject  to  the  jurisdiction  of  the  United  States.  [37  Stat. 
L.  501.] 

Sec.  8.  [Prosecutions.]  That  any  violation  of  the  said  convention,  or  of 
this  Act,  or  of  the  regulations  thereunder,  may  be  prosecuted  either  in  the  dis- 
trict court  of  Alaska,  or  in  any  district  court  of  the  United  States  in  Californiai 
Oregon,  or  Washington.     [57  Stat.  L.  501.] 

Sec.  9.  [Naval,  etc.,  guard  to  be  maintained  —  right  of  seizure.]  That  it 
shall  be  the  duty  of  the  President  to  cause  a  guard  or  patrol  to  be  maintained 
in  the  waters  frequented  by  the  seal  herd  or  herds  and  sea  otter,  in  the  pro- 
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Act  of  Aug.  24,  1912.  ALASKA.  Act  of  Aug.  24,  1912. 

tection  of  which  the  United  States  is  especially  interested,  composed  of  naval 
or  other  public  vessels  of  the  United  States  designated  by  him  for  such  service; 
and  any  officer  of  any  such  vessel  engaged  in  such  service  and  any  other  of- 
ficers duly  designated  by  the  President  may  search  any  vessel  of  the  United 
States,  in  port,  or  in  territorial  waters  of  the  United  States,  or  on  the  high  seas, 
when  suspected  of  having  violated,  or  being  about  to  violate,  the  provisions  of 
said  convention,  or  of  this  Act,  or  of  any  regulation  made  thereunder,  and  may 
seize  such  vessel  and  the  officers  and  crew  thereof  and  bring  them  into  the  most 
accessible  port  of  the  Territory  or  of  any  of  the  States  mentioned  in  the  eighth 
section  of  this  Act  for  trial.     \_37  Stat.  L.  501.'] 

Sec.  10.  [Seizure  outride  of  territorial  jurisdiction  —  delivery  to  proper 
officials  —  seizures  by  other  than  United  States  officers  —  proclamation  to  is- 
sue.'] That  any  vessel  or  person  described  in  the  first  section  of  this  Act  of- 
fending or  being  about  to  offend  against  the  prohibitions  of  the  said  convention, 
or  of  this  Act,  or  of  the  regulations  made  thereunder,  may  be  seized  and  detained 
by  the  naval  or  other  duly  commissioned  officers  of  any  of  the  parties  to  the  said 
convention  other  than  the  United  States,  except  within  the  territorial  jurisdic- 
tion of  one  of  the  other  of  said  parties,  on  condition,  however,  that  when  such 
vessel  or  person  is  so  seized  and  detained  by  officers  of  any  party  other  than 
the  United  States  such  vessel  or  person  shall  be  delivered  as  soon  as  practicable 
at  the  nearest  point  to  the  place  of  seizure,  with  the  witnesses  and  proofs  neces- 
sary to  establish  the  offense  so  far  as  they  are  under  the  control  of  such  party, 
to  the  proper  official  of  the  United  States,  whose  courts  alone  shall  have  juris- 
diction to  try  the  offense  and  impose  the  penalties  for  the  same :  Provided,  how- 
ever. That  the  said  officers  of  any  party  to  said  convention  other  than  the  Unit- 
ed States  shall  arrest  and  detain  vessels  and  persons,  as  in  this  section  speci- 
fied, only  after  such  party,  by  appropriate  legislation  or  otherwise,  shall  have 
authorized  the  naval  or  other  officers  of  the  United  States  duly  commissioned 
and  instructed  by  the  President  to  that  end  to  arrest,  detain,  and  deliver  to  the 
proper  officers  of  such  party  vessels  and  subjects  under  the  jurisdiction  of  that 
Government  offending  against  said  convention  or  any  statute  or  regulation 
made  by  that  Government  to  enforce  said  convention.  The  President  of  the 
United  States  shall  determine  by  proclamation  when  such  authority  has  been 
given  by  the  other  parties  to  said  convention,  and  his  determination  shall  be 
conclusive  upon  the  question ;  and  such  proclamation  may  be  modified,  amend- 
ed, or  revoked  by  proclamation  of  the  President  whenever,  in  his  judgment,  it 
is  deemed  expedient.     [57  Stat.  L.  501.'] 

Sec.  ll.  [Killing  fur  seals  on  Pribilof  Islands  suspended  for  five  years.] 
That  from  and  after  the  approval  of  this  Act  all  killing  of  fur  seals  on  the 
Pribilof  Islands,  or  anywhere  within  the  jurisdiction  of  the  United  States  in 
Alaska,  shall  be  suspended  for  a  period  of  five  years,  and  shall  be,  and  is  here- 
by, declared  to  be  imlawful ;  and  all  punishments  and  penalties  heretofore  en- 
acted for  the  illegal  killing  of  fur  seals  shall  be  applicable  and  inflicted  upon 
offenders  under  this  section:  Provided,  That  this  prohibition  shall  not  apply 
to  the  annual  killing  on  the  Pribilof  Islands  of  such  male  seals  as  are  needed 
to  supply  food,  clothing,  and  boat  skins  for  the  natives  on  the  islands,  as  is 
provided  for  in  article  eleven  of  said  convention ;  the  skins  of  all  seals  so  used 
for  food  shall  be  preserved  and  annually  sold  by  the  Government,  and  proceeds 
of  such  annual  sales  shall  be  covered  into  the  Treasury  of  the  United  States : 

Provided  further.  That  at  the  expiration  of  the  said  five  years'  suspension  of 
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all  commercial  killing  as  above  provided,  said  killing  may  be  resumed  under 
authority  of  the  Secretary  of  Commerce  and  Labor :  Provided,  however.  That 
the  number  of  three-year-old  males  selected  from  among  the  finest  and  most 
perfect  seals  of  that  age  found  on  the  hauling  grounds,  to  be  reserved  for 
breeding  purposes,  in  each  year  ending  August  first,  shall  not  be  fewer  than 
the  following:  In  nineteen  hundred  and  seventeen,  and  in  each  year  there- 
after until  nineteen  hundred  and  twenty-six,  inclusive,  five  thousand.  The 
Secretary  of  Commerce  and  Labor,  or  his  authori;5ed  agents,  shall  have  author- 
ity to  receive  on  behalf  of  the  United  States  any  and  all  fur-seal  skins  taken  as 
provided  in  the  thirteenth  and  fourteenth  articles  of  said  convention  and 
tendered  for  delivery  by  the  Governments  of  Japan  and  Great  Britain  in  ac- 
cordance with  the  terms  of  said  articles;  and  all  skins  which  are  or  shall  be- 
come the  property  of  the  United  States  from  any  source  whatsoever  shall  be 
sold  by  the  Secretary  of  Commerce  and  Labor  in  such  market,  at  such  times, 
and  in  such  manner  as  he  may  deem  most  advantageous ;  and  the  proceeds  of 
such  sale  or  sales  shall  be  paid  into  the  Treasury  of  the  United  States.  The 
Secretary  of  Commerce  and  Labor  shall  likewise  have  authority  to  deliver  to 
the  authorized  agents  of  the  Canadian  Government  and  the  Japanese  Govern- 
ment the  skins  to  w^hich  they  are  entitled  under  the  provisions  of  the  tenth 
article  of  said  convention ;  to  pay  to  Great  Britain  and  Japan  such  sums  as  they 
are  entitled  to  receive,  respectively,  under  the  provisions  of  the  eleventh  article 
of  said  convention;  to  retain  such  skins  as  the  United  States  may  be  entitled 
to  retain  under  the  provisions  of  the  eleventh  article  of  said  convention ;  and  to 
do  or  perform,  or  cause  to  be  done  or  performed,  any  and  every  act  which  the 
United  States  is  authorized  or  obliged  to  do  or  perform  by  the  provisions  of 
the  tenth,  eleventh,  thirteenth,  and  fourteenth  articles  of  said  convention ;  and 
to  enable  the  Secretary  of  Commerce  and  Labor  to  carry  out  the  provisions  of 
the  said  eleventh  article  there  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  the  sum  of  four  hundred  thousand  dol- 
lars.    [^7  Stat  L.  502,] 

Sec.  12.  [^'Pelagic  sealing*'  defined  —  ''person"  construed.']  That  the 
term  "pelagic  sealing"  where  used  in  this  Act  shall  be  taken  to  mean  the  kill- 
ing, capturing,  or  pursuing  in  any  manner  whatsoever  of  fur  seals  while  the 
same  are  in  the  water.  The  word  "person"  where  used  in  this  Act  shall  ex- 
tend and  be  applied  to  partnerships  and  corporations.     [57  StaL  L,  502.] 

Sec.  13.  \Ejfect  and  duration.]  That  this  Act  shall  take  effect  immediately, 
and  shall  continue  in  force  until  the  termination  of  the  said  convention.  [SI 
Stat.  L.  502.] 


An  Act  To  create  a  legislative  assembly  in  the  Territory  of  Alaska,  to  confer  legislative 

power  thereon,  and  for  other  purposes. 

lAct  of  August  24,  1912,  ch.  387.1 

[Sbo,  1.]  Alaska  Territory  organized.  —  That  the  territory  ceded  to  the 
United  States  by  Russia  by  the  treaty  of  March  thirtieth,  eighteen  hundred 
and  sixty-seven,  and  known  as  Alaska,  shall  be  and  constitute  the  Territory  of 
Alaska  under  the  laws  of  the  United  States,  the  government  of  which  shall  bo 
organized  and  administered  as  provided  by  said  laws.     [37  Stat.  L.  512.] 

18 


Act  of  Aug.  24,  1912.  ALASKA.  Act  of  Aug.  24,  1912. 

Sec.  2.  Capital  at  Juneau.  —  That  the  capital  of  the  Territory  of  Alaska 
shall  be  at  the  city  of  Juneau,  Alaska,  and  the  seat  of  government  shall  be 
maintained  there.     [57  Stat.  L.  5 12 J] 

Sec.  3.  Constitution  and  laws  of  United  States  extended.  —  That  the  Con- 
stitution of  the  United  States,  and  all  the  laws  thereof  which  are  not  locally  in- 
applicable, shall  have  the  same  force  and  effect  within  the  said  Territory  as 
elsewhere  in  the  United  States;  that  all  the  laws  of  the  United  States  hereto- 
fore passed  establishing  the  executive  and  judicial  departments  in  Alaska  shall 
continue  in  full  force  and  effect  until  amended  or  repealed  by  Act  of  Congress ; 
that  except  as  herein  provided  all  laws  now  in  force  in  Alaska  shall  continue 
in  full  force  and  effect  until  altered,  amended,  or  repealed  by  Congress  or  by 
the  legislature:  Provided,  That  the  authority  herein  granted  to  the  legislature 
to  alter,  amend,  modify,  and  repeal  laws  in  force  in  Alaska  shall  not  extend  to 
the  customs,  internal-revenue,  postal,  or  other  general  laws  of  the  United  States 
or  to  the  game,  fish,  and  fur-seal  laws  and  laws  relating  to  fur-bearing  animals 
of  the  United  States  applicable  to  Alaska,  or  to  the  laws  of  the  United  States 
providing  for  taxes  on  business  and  trade,  or  to  the  Act  entitled  "An  Act  to 
provide  for  the  construction  and  maintenance  of  roads,  the  establishment  and 
maintenance  of  schools,  and  the  care  and  support  of  insane  persons  in  the 
District  of  Alaska,  and  for  other  purposes,"  approved  Januai;y  twenty-seventh, 
nineteen  hundred  and  five,  and  the  several  Acts  amendatory  thereof:  Provided 
further.  That  this  pi-ovision  shall  not  operate  to  prevent  the  legislature  from 
imposing  other  and  additional  taxes  or  licenses.  And  the  legislature  shall  pass 
no  law  depriving  the  judges  and  officers  of  the  district  court  of  Alaska  of  any 
authority,  jurisdiction,  or  function  exercised  by  like  judges  or  officers  of  dis- 
trict courts  of  the  United  States.     [SI  Stat,  l!  512.1 

For  the  Act  of  Jan.  27,  1905,  see  10  Fed.  Stat.  Annot.  20.     And  see  the  Act  of  Feb.  6, 
1909,  1909  Supp.  Fed.  Stat.  Annot.  31. 

Sec.  4.  The  legislature.  —  That  the  legislative  power  and  authority  of  said 
Territory  shall  be  vested  in  a  legislature,  which  shall  consist  of  a  senate  and  a 
house  of  representatives.  The  senate  shall  consist  of  eight  members,  two  from 
each  of  the  four  judicial  divisions  into  which  Alaska  is  now  divided  by  Act 
of  Confess,  each  of  whom  shall  have  at  the  time  of  his  election  the  qualifica- 
tions of  an  elector  in  Alaska,  and  shall  have  been  a  resident  and  an  inhabitant 
in  the  division  from  which  he  is  elected  for  at  least  two  years  prior  to  the  date 
of  his  election.  The  term  of  office  of  each  member  of  the  senate  shall  be  four 
years:  Provided,  That  immediately  after  they  shall  be  assembled  in  conse- 
quence of  the  first  election  they  shall,  by  lot  or  drawing,  be  divided  in  each 
division  into  two  classes;  the  seats  of  the  members  of  the  first  class  shall  be 
vacated  at  the  end  of  two  years  and  the  seats  of  the  members  of  the  second 
class  shall  be  vacated  at  the  end  of  four  years,  so  that  one  member  of  the 
senate  shall,  after  the  first  election,  be  elected  biennially  at  the  regular  election 
from  each  division.  The  house  of  representatives  shall  consist  of  sixteen  mem- 
bers, four  from  each  of  the  four  judicial  divisions  into  which  Alaska  is  now 
divided  by  Act  of  Congress.  The  term  of  office  of  each  representative  shall  be 
for  two  years  and  each  representative  shall  possess  the  same  qualifications  as 
are  prescribed  for  members  of  the  senate  and  the  persons  receiving  the  highest 
number  of  legal  votes  in  each  judicial  division  cast  in  said  election  for  senator 
or  representative  shall  be  deemed  and  declared  elected  to  such  office:  Provided, 

That  in  the  event  of  a  tie  vote  the  candidates  thus  affected  shall  settle  the 

J9 


Act  of  Aug.  24,  1912.  ALASKA,  Act  of  Aug.  24,  1912. 

question  by  lot.  In  case  of  a  vacancy  in  either  branch  of  the  l^islature  the 
governor  shall  order  an  election  to  fill  such  vacancy,  giving  due  and  proper  no- 
tice thereof.  That  each  member  of  the  legislature  shall  be  paid  by  the  United 
States  the  sum  of  fifteen  dollars  per  day  for  each  day's  attendance  while  the 
legislature  is  in  session,  and  mileage,  in  addition,  at  the  rate  of  fifteen  cents 
per  mile  for  each  mile  from  his  home  to  the  capital  and  return  by  the  nearest 
traveled  route.     [57  Stat.  L.  513.'] 

Sec.  5.  Election  of  members  of  the  legislature.  —  That  the  first  election  for 
members  of  the  Legislature  of  Alaska  shall  be  held  on  the  Tuesday  next  after 
the  first  Monday  in  November,  nineteen  hundred  and  twelve,  and  all  subsequent 
elections  for  the  election  of  such  members  shall  be  held  on  the  Tuesday  next 
after  the  first  Monday  in  November  biennially  thereafter;  that  the  qualifica- 
tions of  electors,  the  regulations  governing  the  creation  of  voting  precincts, 
the  appointment  and  qualifications  of  election  officers,  the  supervision  of  elec- 
tions, the  giving  of  notices  thereof,  the  forms  of  ballots,  the  register  of  votes, 
the  challenging  of  voters,  and  the  returns  and  the  canvass  of  Uie  returns  of 
the  result  of  all  such  elections  for  members  of  the  legislature  shall  be  the  same 
as  those  prescribed  in  the  Act  of  Congress  entitled  "An  Act  providing  for  the 
election  of  a  Delegate  to  the  House  of  Representatives  from  the  Territory  of 
Alaska,"  approved  May  seventh,  nineteen  hundred  and  six,  and  all  the  provi- 
sions of  said  Act  which  are  applicable  are  extended  to  said  elections  for  mem- 
bers of  the  legislature,  and  shall  govern  the  same,  and  the  canvassing  board 
created  by  said  Act  shall  canvass  the  returns  of  such  elections  and  issue  certi- 
ficates of  election  to  each  member  elected  to  the  said  legislature;  and  all  the 
penal  provisions  contained  in  section  fifteen  of  the  said  Act  shall  apply  to 
elections  for  members  of  the  legislature  as  fully  as  they  now  apply  to  elections 
for  Delegate  from  Alaska  to  the  House  of  Representatives.     [57  Stat.  L.  SIS.] 

For  the  Act  of  May  7,  1906,  see  1909  Supp.  Fed.  Stat.  Annot.  11. 

.  Sec.  6.  Convening  and  sessions  of  legislature.  —  That  the  Legislature  of 
Alaska  shall  convene  at  the  capitol  at  the  city  of  Juneau,  Alaska,  on  the  first 
Monday  in  March  in  the  year  nineteen  hundred  and  thirteen,  and  on  the  first 
Monday  in  March  every  two  years  thereafter;  but  the  said  legislature  shall 
not  continue  in  session  longer  than  sixty  days  in  any  two  years  unless  again 
convened  in  extraordinary  session  by  a  proclamation  of  the  governor,  which 
shall  set  forth  the  object  thereof  and  give  at  least  thirty  days'  written  notice 
to  each  member  of  said  legislature,  and  in  such  case  shall  not  continue  in  ses- 
sion longer  than  fifteen  days.  The  governor  of  Alaska  is  hereby  authorized  to 
convene  the  legislature  in  extraordinary  session  for  a  period  not  exceeding  fif- 
teen days  when  requested  to  do  so  by  the  President  of  the  United  States,  or 
when  any  public  danger  or  necessity  may  require  it.     [57  Stat.  L.  5i^.] 

Sec.  7.  Organization  of  the  legislature.  —  That  when  the  legislature  shall 
convene  under  the  law,  Uie  senate  and  house  of  representatives  shall  each  or- 
ganize by  the  election  of  one  of  their  number  as  presiding  officer,  who  shall  be 
designated  in  the  case  of  the  senate  as  "president  of  the  senate"  and  in  the  case 
of  the  house  of  representatives  as  "speaker  of  the  house  of  representatives," 
and  by  the  election  by  each  body  of  the  subordinate  officers  provided  for  in 
section  eighteen  hundred  and  sixty-one  of  the  United  States  Revised  Statutes 
of  eighteen  hundred  and  seventy-eight,  and  each  of  said  subordinate  officers 
shall  receive  the  compensation  provided  in  that  section :  Provided,  That  no 
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person  shall  be  employed  for  whom  salary,  wages,  or  compensation  is  not  pro- 
vided in  the  appropriation  made  by  Congress.     [^7  SiuL  L.  5H.} 

For  R.  S.  Bee.  1861,  eee  7  Fed.  Stat.  Annot.  259. 

Sec.  8.  Enacting  clause  —  Subject  of  act.  —  That  the  enacting  clause  of  all 
laws  passed  by  the  legislature  shall  be  "Be  it  enacted  by  the  Legislature  of  the 
Territory  of  Alaska."  No  law  shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title.    [57  Stat.  L.  SH."] 

Sec.  9.  Legislative  power  —  Limitations.  —  The  legislative  power  of  the 
Territory  shall  extend  to  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States,  but  no  law  shall  be  passed 
interfering  with  the  primary  disposal  of  the  soil ;  no  tax  shall  be  imposed  upon 
the  property  of  the  United  States ;  nor  shall  the  lands  or  other  property  of  non- 
residents be  taxed  higher  than  the  lands  or  other  property  of  residents ;  nor  shall 
the  legislature  grant  to  any  corporation,  association,  or  individual  any  special  or 
exclusive  privilege,  immunity,  or  franchise  without  the  affirmative  approval 
of  Congress;  nor  shall  the  legislature  pass  local  or  special  laws  in  any  of  the 
cases  enumerated  in  the  Act  of  July  thirtieth,  eighteen  hundred  and  eighty- 
six;  nor  shall  it  grant  private  charters  or  special  privileges,  but  it  may,  by 
general  act,  permit  persons  to  associate  themselves  together  as  bodies  corporate 
for  manufacturing,  mining,  agricultural,  and  other  industrial  pursuits,  and  for 
the  conduct  of  business  of  insurance,  savings  banks,  banks  of  discount  and 
deposit  (but  not  of  issue),  loans,  trust,  and  guaranty  associations,  for  the  es- 
tablishment and  conduct  of  cemeteries,  and  for  the  construction  and  operat[i]on 
of  railroads,  wagon  roads,  vessels,  and  irrigating  ditches,  and  the  colonization 
and  improvement  of  lands  in  connection  therewith,  or  for  colleges,  seminaries, 
churches,  libraries,  or  any  other  benevolent,  charitable,  or  scientific  association, 
but  the  authority  embraced  in  this  section  shall  only  permit  the  organization 
of  corporations  or  associations  whose  chief  business  shall  be  in  the  Territory  of 
Alaska ;  no  divorce  shall  be  granted  by  the  legislature,  nor  shall  any  divorce  be 
granted  by  the  courts  of  the  Territory,  unless  the  applicant  therefor  shall  have 
resided  in  the  Territory  for  two  years  next  preceding  the  application,  which 
residence  and  all  causes  for  divorce  shall  be  determined  by  the  court  upon  evi- 
dence adduced  in  open  court;  nor  shall  any  lottery  or  the  sale  of  lottery 
tickets  be  allowed;  nor  shall  the  legislature  or  any  municipality  interfere  with 
or  attempt  in  anywise  to  limit  the  Acts  of  Congress  to  prevent  and  punish 
gambling,  and  all  gambling  implements  shall  be  seized  by  the  United  States 
marshal  or  any  of  his  deputies,  or  any  constable  or  police  officer,  and  destroyed ; 
nor  shall  spirituous  or  intoxicating  liquors  be  manufactured  or  sold,  except 
under  such  regulations  and  restrictions  as  Congress  shall  provide ;  nor  shall  any 
public  money  be  appropriated  by  the  Territory  or  any  municipal  corporation 
therein  for  the  support  or  benefit  of  any  sectarian,  denominational,  or  private 
school,  or  any  school  not  under  the  exclusive  control  of  the  Government;  nor 
shall  flie  Government  of  the  Territory  of  Alaska  or  any  political  or  municipal 
corporation  or  subdivision  of  the  Territory  make  any  subscription  to  the  capital 
stock  of  any  incorporated  company,  or  in  any  manner  lend  its  credit  for  the 
use  thereof ;  nor  shall  the  Territory,  or  any  municipal  corporation  therein,  have 
power  or  authority  to  create  or  assume  any  bonded  indebtedness  whatever ;  nor 
to  borrow  money  in  the  name  of  the  Territory  or  of  any  municipal  division 
thereof ;  nor  to  pledge  the  faith  of  the  people  of  the  same  for  any  loan  whatever, 
either  directly  or  indirectly ;  nor  to  create,  nor  to  assume,  any  indebtedness,  ex- 
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cept  for  the  actual  running  expenses  thereof;  and  no  such  indebtedness  for 
actual  running  expenses  shall  be  created  or  assumed  in  excess  of  the  actual 
income  of  the  Territory  or  municipality  for  that  year,  including  as  a  part  of 
such  income  appropriations  then  made  by  Congress,  and  taxes  levied  and  pay- 
able and  applicable  to  the  payment  of  such  indebtedness  and  cash  and  other 
money  credits  on  hand  and  applicable  and  not  already  pledged  for  prior  indebt- 
edness: Provided,  That  all  authorized  indebtedness  shall  be  paid  in  the  order 
of  its  creation;  all  taxes  shall  be  uniform  upon  the  same  class  of  subjects  and 
shall  be  levied  and  collected  under  general  laws,  and  the  assessments  shall  be 
according  to  the  actual  value  thereof.  No  tax  shall  be  levied  for  Territorial 
purposes  in  excess  of  one  per  centum  upon  the  assessed  valuation  of  property 
therein  in  any  one  year ;  nor  shall  any  incorporated  town  or  municipality  levy 
any  tax,  for  any  purpose,  in  excess  of  two  per  centum  of  the  assessed  valuation 
of  property  within  the  town  in  any  one  year :  Provided,  That  the  Congress  re- 
serves the  exclusive  power  for  five  years  from  the  date  of  the  approval  of  this 
Act  to  fix  and  impose  any  tax  or  taxes  upon  railways  or  railway  property  in 
Alaska,  and  no  acts  or  laws  passed  by  the  Legislature  of  Alaska  providing  for 
a  county  form  of  government  therein  shall  have  any  force  or  effect  until  it  shall 
be  submitted  to  and  approved  by  the  affirmative  action  of  Congress;  and  all 
laws  passed,  or  attempted  to  be  passed,  by  such  legislature  in  said  Territory  in- 
consistent with  the  provisions  of  this  section  shall  be  null  and  void :  Provided 
further.  That  nothing  herein  contained  shall  be  held  to  abridge  the  right  of  the 
legislature  to  modify  the  qualifications  of  electors  by  extending  the  elective 
franchise  to  women.     [57  Stat.  L.  5H.'] 

Sec.  10.  Rules,  quorum,  and  majority.  —  That  the  senate  and  house  of  rep- 
resentatives shall  each  choose  its  own  officers,  determine  the  rules  of  its  own 
proceedings  not  inconsistent  with  this  Act,  and  keep  a  journal  of  its  proceed- 
ings; that  the  ayes  and  noes  of  the  members  of  either  house  on  any  question 
shall,  at  the  request  of  one-fifth  of  the  members  present,  be  entered  upon  the 
journal ;  that  a  majority  of  the  members  to  which  each  house  is  entitled  shall 
constitute  a  quorum  of  such  house  for  the  conduct  of  business,  of  which  quorum 
a  majority  vote  shall  suffice;  that  a  smaller  number  than  a  quorum  may  ad- 
journ from  day  to  day  and  compel  the  attendance  of  absent  members,  in  such 
manner  and  under  such  penalties  as  each  house  may  provide ;  that  for  the  pur- 
pose of  ascertaining  whether  there  is  a  quorum  present  the  presiding  officer 
shall  count  and  report  the  actual  number  of  members  present.  [37  Stat.  L. 
615.-] 

Sec.  11.  Legislator  shall  not  hold  other  office.  —  That  no  member  of  the 
legislature  shall  hold  or  be  appointed  to  any  office  which  has  been  created,  or 
the  salary  or  emoluments  of  which  have  been  increased,  while  he  was  a  mem- 
ber, during  the  term  for  which  he  was  elected  and  for  one  year  after  the  ex- 
piration of  such  term ;  and  no  person  holding  a  commission  or  appointment  un- 
der the  United  States  shall  be  a  member  of  the  legislature  or  shall  hold  any 
office  under  the  government  of  said  Territory.     [57  Stat.  L.  516. "] 

Sec.  12.  Exemptions  of  legislators.  —  That  no  member  of  the  legislature 
shall  be  held  to  answer  before  any  other  tribunal  for  any  words  uttered  in  the 
exercise  of  his  legislative  functions.  That  the  members  of  the  legislature  shall, 
in  all  cases  except  treason,  felony,  or  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  upon  the  sessions  of  the  respective  houses,  and  in 
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going  to  and  returning  from  the  same:  Provided,  That  such  privilege  as  to  go- 
ing and  returning  shall  not  cover  a  period  of  more  than  ten  days  each  way, 
except  in  the  second  division,  when  it  shall  extend  to  twenty  days  each  way, 
and  the  fourth  division  to  fifteen  days  each  way.     [37  Stat.  L.  516.'\ 

Sec.  13.  Passage  of  laws.  —  That  a  hill  in  order  to  become  a  law  shall  have 
three*  separate  readings  in  each  house,  the  final  passage  of  which  in  each  house 
shall  be  by  a  majority  vote  of  all  the  members  to  which  such  house  is  entitled, 
taken  by  ayes  and  noes,  and  entered  upon  its  journal.  That  every  bill,  when 
passed  by  the  house  in  which  it  originated  or  in  which  amendments  thereto  shall 
have  originated,  shall  immediately  be  enrolled  and  certified  by  the  presiding 
officer  and  the  clerk  and  sent  to  the  other  house  for  consideration.  [37  Stat  L. 
516,] 

Sec.  14.  The  veto  power,  —  That,  except  as  herein  provided,  all  bills 
passed  by  the  legislature  shall,  in  order  to  be  valid,  be  signed  by  the  governor. 
That  every  bill  which  shall  have  passed  the  legislature  shall  be  certified  by  the 
presiding  officers  and  clerks  of  both  houses,  and  shall  thereupon  be  presented 
to  the  governor.  If  he  approves  it,  he  shall  sign  it  and  it  shall  become  a  law 
at  the  expiration  of  ninety  days  thereafter,  unless  sooner  given  effect  by  a  two- 
thirds  vote  of  said  legislature.  If  the  governor  does  not  approve  such  bill,  he 
may  retuni  it,  with  his  objections,  to  the  legislature.  He  ftiay  veto  any  specific 
item  or  items  in  any  bill  which  appropriates  money  for  specific  purposes,  but 
shall  veto  other  bills,  if  at  all,  only  as  a  whole.  That  upon  the  receipt  of  a 
veto  message  from  the  governor  each  house  of  the  legislature  shall  enter  the 
same  at  large  upon  "its  journal  and  proceed  to  reconsider  such  bill,  or  part  of  a 
bill,  and  again  vote  upon  it  by  ayes  and  noes,  which  shall  be  entered  upon  its 
journal.  If,  after  such  reconsideration,  such  bill  or  part  of  a  bill  shall  be  ap- 
proved by  a  two-thirds  vote  of  all  the  members  to  which  each  house  is  entitled, 
it  shall  thereby  become  a  law.  That  if  the  governor  neither  signs  nor  vetoes 
a  bill  within  three  days  (Sundays  excepted)  after  it  is  delivered  to  him,  it 
shall  become  a  law  without  his  signature,  unless  the  legislature  adjourns  sine 
die  prior  to  the  expiration  of  such  three  days.  If  any  bill  shall  not  be  returned 
by  the  governor  within  three  days  (Sundays  excepted)  after  it  shall  have  been 
presented  to  him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it, 
unless  the  legislature,  by  its  adjournment,  prevents  the  return  of  the  bill,  in 
which  case  it  shall  not  be  a  law.     [37  Stat.  L.  SIG.] 

Sec.  16.  Payment  of  legislative  expenses,  —  That  there  shall  be  annually 
appropriated  by  Congress  a  sum  sufficient  to  pay  the  salaries  of  members  and 
authorized  employees  of  the  Legislature  of  Alaska,  the  printing  of  the  laws," 
and  other  incidental  expenses  thereof ;  the  said  sums  shall  be  disbursed  by  the 
governor  of  Alaska,  under  sole  instructions  from  the  Secretary  of  the  Treasury, 
and  he  shall  account  quarterly  to  the  Secretary  for  the  manner  in  which  the 
said  funds  shall  have  been  expended ;  and  no  expenditure,  to  be  paid  out  of 
money  appropriated  by  Congress,  shall  be  made  by  the  governor  or  by  the  legis- 
lature for  objects  not  authorized  by  the  Acts  of  Congress  making  the  appro- 
priations, nor  beyond  the  sums  thus  appropriated  for  such  objects.  [57  Stat. 
L.  616.'] 

Sec.  16.  Laws  transmitted  to  President  and  printed.  —  That  the  governor 
of  Alaska  shall,  within  ninety  days  after  the  close  of  each  session  of  the  Legis- 
lature of  the  Territory  of  Alaska,  transmit  a  correct  copy  of  all  the  laws  and 
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resolutions  passed  by  the  said  l^islature,  certified  to  by  the  secretary  of  the 
Territory,  with  the  seal  of  the  Territory  attached ;  one  copy  to  the  President 
of  the  United  States,  and  one  to  the  Secretary  of  State  of  the  United  States; 
and  the  l^islatnre  shall  make  provisions  for  printing  the  session  laws  and 
resolutions  within  ninety  days  after  the  close  of  each  session  and  for  their  dis- 
tribution to  public  officials  and  sale  to  the  people  of  the  Territory.  [37  Stat.  L, 
517.'] 

• 

Sec.  17.  Election  of  Delegates.  —  That  after  the  year  nineteen  hundred  and 
twelve  the  election  for  Delegate  from  the  Territory  of  Alaska,  provided  by  "An 
Act  providing  for  the  election  of  a  Delegate  to  the  House  of  Representatives 
from  the  Territory  of  Alaska,"  approved  May  seventh,  nineteen  hundred  and 
six,  shall  be  held  on  the  Tuesday  next  after  the  first  Monday  in  November  in 
the  year  nineteen  hundred  and  fourteen,  and  every  second  year  thereafter  on 
the  said  Tuesday  next  after  the  first  ^Monday  in  November,  and  all  of  the  pro- 
visions of  the  aforesaid  Act  shall  continue  to  be  in  full  force  and  effect  and 
shall  apply  to  the  said  election  in  every  respect  as  is  now  provided  for  the  elec- 
tion to  be  held  in  the  month  of  August  therein :  Provided,  That  the  time  for 
holding  an  election  in  said  Territory  for  Delegate  in  Alaska  to  the  House  of 
Representatives  to  fill  a  vacancy,  whether  such  vacancy  is  caused  by  failure  to 
elect  at  the  time  prescribed  by  law,  or  by  the  death,  resignation,  or  incapacity  of 
a  person  elected,  may  be  prescribed  by  an  act  passed  by  the  L^islalure  of  the 
Territory  of  Alaska:  Provided  further.  That  when  such  election  is  held  it  shall 
be  fi:ovemed  in  every  respect  by  the  laws  passed  by  Congress  governing  such 
election.     [57  Stat.  L.  517. ] 

For  the  Act  of  May  7,  1906,  see  1909  Snpp.  Fed.  SUt.  Annot.  11. 

Sec.  18.  Creating  railroad  commission.  —  That  an  officer  of  the  Engineer 
Corps  of  the  United  States  Army,  a  geologist  in  charge  of  Alaska  surveys,  an 
officer  in  the  Engineer  Corps  of  the  United  States  Navy,  and  a  civil  engineer 
who  has  had  practical  experience  in  railroad  construction  and  has  not  been 
connected  with  any  railroad  enterprise  in  said  Territory  be  appointed  by  the 
President  as  a  commission  herebv  authorized  and  instructed  to  conduct  an  ex- 
amination  into  the  transportation  question  in  the  Territory  of  Alaska ;  to  ex- 
amine railroad  routes  from  the  seaboard  to  the  coal  fields  and  to  the  interior 
and  navigable  waterways;  to  secure  surveys  and  other  information  with  re- 
spect to  railroads,  including  cost  of  construction  and  operation;  to  obtain  in- 
formation in  respect  to  the  coal  fields  and  their  proximity  to  railroad  routes; 
and  to  make  report  of  the  facts  to  Congress  on  or  before  the  first  day  of  De- 
cember, nineteen  hundred  and  twelve,  or  as  soon  thereafter  as  may  be  practi- 
cable, together  with  their  conclusions  and  recommendations  in  respect  to  the 
best  and  most  available  routes  for  railroads  in  Alaska  which  will  develop  the 
country  and  the  resources  thereof  for  the  use  of  the  people  of  the  United  States : 
Provided  further.  That  the  sum  of  twenty-five  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated  to  defray  the  expenses  of  said  commis- 
sion.    ["^7  Stat.  L.  527.] 

Sec.  19.  \_Laws  relating  to  Alaska  —  compilation  to  he  made.']  That  the 
Committee  on  Territories  of  the  Senate  and  the  Committee  on  Territories  of 
the  House  of  Representatives  are  herebv  authorized,  empowered,  and  directed 
to  jointly  codify,  compile,  publish,  and  annotate  all  the  laws  ot  the  United 
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States  applicable  to  the  Territory  of  Alaska,  and  said  committees  are  jointly 
authorized  to  employ  such  assistance  as  may  be  necessary  for  that  purpose; 
and  the  sum  of  five  thousand  dollars,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, to  cover  the  expenses  of  said  work,  which  shall  be  paid  upon  vouchers 
properly  signed  and  approved  by  the  chairmen  of  said  committees.  [57  Stat. 
L.  518.] 

Sec.  20.  Laws  shall  he  submitted  to  Congress.  —  That  all  laws  passed  by 
the  Legislature  of  the  Territory  of  Alaska  shall  be  submitted  to  the  Congress 
by  the  President  of  the  United  States,  and,  if  disapproved  by  Congress,  they 
shall  be  null  and  of  no  effect     [57  Stat.  L.  518.'\ 


An  Act  To  amend  section  twenty-three  hundred  and  twenty-four  of  the  Revised  Statutes  of 

the  United  States  relating  to  mining  claims. 

\,Act  of  Decetnher  1,  1913,  ch.  39.1 

\  Assessment  work  on  mining  claims,  Seward  Peninsula.']  That  the  provi- 
sion of  section  twenty-three  hundred  and  twenty-four  of  the  Eevised  Statutes  of 
the  United  States,  which  requires  that  on  each  claim  located  after  the  tenth 
day  of  May,  eighteen  hundred  and  seventy-two,  and  until  patent  has  been  issued 
therefor,  not  less  than  $100  worth  of  labor  shall  be  performed  or  improvements 
made  during  each  year,  be  suspended  for  the  year  nineteen  hundred  and  thir- 
teen as  to  mining  claims  situated  on  Seward  Peninsular  [^*c],  in  the  district  or 
Territory  of  Alaska  west  of  longitude  one  hundred  and  fifty-eight  west  and  north 
of  latitude  sixty-four,  so  that  no  mining  claim  which  has  been  regularly  located 
and  recorded  as  required  by  the  local  laws  and  mining  regulations  within  such 
area  so  described  shall  be  subject  to  forfeiture  for  nonperformance  of  the  an- 
nual assessment  for  the  year  nineteen  hundred  and  thirteen:  Provided,  That 
the  claimant  or  claimants  of  any  mining  location  in  order  to  secure  the  benefits 
of  this  Act  shall  cause  to  be  recorded  in  the  office  where  the  location  notice  and 
certificate  is  filed  on  or  before  December  thirty-first,  nineteen  hundred  and  thir- 
teen, a  notice  that  he,  she,  or  they  in  good  faith  intend  to  hold  or  work  said 
claim:  And  provided  further.  That  this  amendment  shall  in  no  way  annul, 
modify,  or  repeal  said  section  as  to  any  mining  claims,  either  in  the  district  of 
Alaska  or  elsewhere,  except  those  said  mining  claims  within  the  area  herein 
particularly  described.     [38  Stat.  L.  235.] 

For  R.  S.  sec.  2324,  see  5  Fed.  Stat.  Annot.  19. 


An  Act  To  provide  assistance  to  persons  in  Alaska  who  are  indigent  and  incapacitated  through 

nonage,  old  age,  sickness,  or  accident,  and  for  other  purposes. 

[Act  of  March  3,  1913,  ch.  109.1 

[Alaslca  fund.]     That  section  one  of  an  Act  entitled  "An  Act  to  provide  for 

the  construction  and  maintenance  of  roads,  the  establishment  and  maintenance 

of  schools,  and  the  care  and  support  of  insane  persons  in  the  District  of  Alaska, 

and  for  other  purposes,"  approved  January  twenty-seventh,  nineteen  hundred 

and  five,  as  amended  by  an  Act  approved  ifay  fourteenth,  nineteen  hundred 

and  six,  and  as  further  amended  by  an  Act  approved  February  sixth,  nineteen 

hundred  and  nine,  be,  and  the  same  is  horebv,  amended  so  as  to  read  as  follows: 
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"Section  1.  That  all  moneys  derived  from  and  collected  for  liquor  li- 
censes, occupation  or  trade  licenses^  outside  of  the  incorporated  towns  in  the 
Territory  of  Alaska,  shall-  be  deposited  in  the  Treasury  Department  of  the 
United  States,  there  to  remain  as  a  separate  and  distinct  fund,  to  be  known  as 
the  ^Alaska  fund,'  and  to  be  wholly  devoted  to  the  purposes  hereinafter  stated 
in  the  Territory  of  Alaska.  Twenty-five  per  centum  of  said  fund,  or  so  much 
thereof  as  may  be  necessary,  shall  be  devoted  to  the  establishment  and  main- 
tenance of  public  schools  in  said  Territory ;  ten  per  centum  of  said  fund  shall 
be,  and  is  hereby,  appropriated  and  authorized  to  be  expended  for  the  relief  of 
persons  in  Alaska  who  are  indigent  and  incapacitated  through  nonage,  old  age, 
sickness,  or  accident;  and  all  the  residue  of  said  fund  shall  be  devoted  to  the 
construction  and  maintenance  of  wagon  roads,  bridges,  and  trails  in  said  Ter- 
ritory: Provided,  That  the  clerk  of  the  court  of  each  judicial  division  of  said 
Territory  is  authorized,  and  he  is  hereby  directed,  whenever  considered  neces- 
sary, to  call  upon  the  United  States  marshal  of  said  judicial  division  to  aid  in 
the  collection  of  said  license  moneys  by  designating  regular  or  special  deputies 
of  his  office  to  act  as  temporary  license  inspectors,  and  it  shall  be  the  duty  of 
said  United  States  marshal  to  render  such  aid ;  and  the  said  regular  or  special 
deputies  while  actually  engaged  in  the  performance  of  this  duty  shall  receive 
the  same  fees  and  allowances  and  be  paid  in  the  same  manner  as  when  perform- 
ing their  regular  duties. 

"That  at  the  end  of  each  fiscal  quarter  the  Secretary  of  the  Treasury  of  the 
United  States  shall  divide  the  amount  of  said  ten  per  centum  of  said  fund  so 
received  during  the  quarter  just  ended  into  four  equal  parts,  and  transmit  to 
each  of  the  four  United  States  district  judges  in  Alaska  one  of  said  equal 
amounts. 

"That  each  of  said  judges  is  hereby  authorized  to  expend  so  much  of  the 
money  received  by  him  under  this  Act  as  may,  in  his  discretion,  be  required 
for  the  relief  of  those  persons  in  his  division  who  are  incapacitated  through 
nonage,  old  age,  sickness,  or  accident,  and  who  are  indigent  and  unable  to  as- 
sist and  protect  themselves:  Provided,  That  each  judge  shall  quarterly  submit 
to  the  Secretary  of  the  Treasury  an  itemized  statement,  with  proper  vouchers, 
of  all  expenditures  made  by  him  under  this  Act,  and  he  shall  at  the  time  trans- 
mit a  copy  of  said  statement  to  the  governor  of  the  Territory :  Provided  further, 
That  any  unexpended  balance  remaining  in  the  hands  of  any  judge  at  the  end 
of  any  quarter  shall  be  returned  to  the  Secretary  of  the  Treasury  of  the  United 
States,  and  by  him  deposited  in  the  said  ^Alaska  fund,'  and  the  said  sum  shall 
be  subsequently  devoted,  first,  to  meeting  any  actual  requirements  for  the  care 
and  relief  of  such  persons  as  are  provided  for  in  this  Act  in  any  other  division 
in  said  Territory  wherein  the  amount  allotted  for  that  purpose  has  proved 
insufficient ;  and,  second,  if  there  shall  be  any  remainder  thereof,  said  remainder 
shall  be  devoted  to  the  construction  and  maintenance  of  wagon  roads,  bridges, 
and  trails  in  said  Territory."     [37  Stat.  L.  728.'] 

For  the  Act  of  Jan.  27,  1905,  see  10  Fed.  Stat.  Annot.  20. 


ALCOHOL. 

See  INTERNAL  REVENUE. 
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ALIENS. 

See  CHINESE  EXCLUSION;  IMMIGRATION. 


AMBASSADORS. 

See  DIPLOMATIC  AND  CONSULAR  OFFICES. 


AMERICAN  NATIONAL  RED  CROSS. 

See  CHARITIES. 


ANIMALS. 


Act  of  March  4,  1913,  Ch.  145,  27. 

Live  Stock  —  Quarantine  Regulations  Extended,  27^ 


CROSS-REFERENCES. 


Importation  of  Cattle  and  Hides,  see  CUSTOMS  DUTIES. 

Sale  of  Animals  and  Products  by  Secretary  of  Agriculture,  see  AGRICULTURE. 

Viruses,  Serums  and  Toxins,  Trade  in,  see  HEALTH  AND  QUARANTINE. 


[Live  stock  —  quarantine  regulations  extended.']  *  *  *  That  hereafter 
all  the  provisions  of  the  said  Act  approved  March  third,  nineteen  hundred  and 
five,  shall  apply  to  any  railroad  company  or  other  common  carrier,  whose  road 
or  line  forms  any  part  of  a  route  over  which  cattle  or  other  live  stock  are  trans- 
ported in  the  course  of  shipment  from  any  quarantined  State  or  Territory  of 
the  District  of  Columbia,  or  from  the  quarantined  portion  of  any  State  or  Ter- 
ritory or  the  District  of  Columbia,  into  any  other  State  or  Territory  or  the  Dis- 
trict of  Columbia.     [37  Stat  L.  831.] 

This  is  from  the  Agricultural  x)epartment  For  the  provisions  from  the  Act  of  March 

Appropriation  Act  of  March  4,  1913,  ch.  145.      3,  1905,  above  referred  to,  see  10  Fed.  Stat. 

Annot.  35. 
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ANTI-TRUST  LAWS. 

See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


APPLES. 

Standard  Barrels  for,  see  AGRICULTURE. 


APPRAISER. 

See  CUSTOMS  DUTIES. 


APPROPRIATIONS. 

See  ESTIMATES,  APPROPRIATIONS,  AND  REPORTS. 


ARBITRATION. 

See  LABOR. 


ARCHITECTS. 

See  PUBLIC  PROPERTY,  BUILDINGS,  AND  GROUNDS;  TREASURY 

DEPARTMENT. 
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ARID  LANDS. 


See  PUBLIC  LANDS. 


ARMY. 

Forfeiture  of  Citizenship  by  Desertion,  see  CITIZENSHIP. 

Improper  Military  Enlistments,  see  ARTICLES  FOR  GOVERNMENT  OF 

THE  NA  VY. 
See  also  ARTICLES  OF  WAR;  WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT. 


ARTICLES  FOR  THE  GOVERNMENT  OF  THE 

NAVY. 

Act  of  August  22,  1912,  Ch.  336,  29. 

Punishment  of  Officer  for  Improper  Enlistment,  29. 


[Punishment  of  officer  for  improper  enlistment.']  That  section  sixteen  hun- 
dred and  twenty-four,  article  nineteen,  of  the  Revised  Statutes,  as  amended  by 
the  Act  of  Congress  approved  May  twelfth,  eighteen  hundred  and  seventy-nine, 
be,  and  the  same  is  hereby,  amended  to  read  as  follows : 

"Sec.  1 624.  Article  19.  Any  oflScer  who  knowingly  enlists  into  the  naval 
service  any  person  who  has  deserted  in  time  of  war  from  the  naval  or  military 
service  of  the  United  States,  or  any  insane  or  intoxicated  person,  or  any  minor 
between  the  ages  of  fourteen  and  eighteen  years,  without  the  consent  of  his 
parents  or  guardian,  or  any  minor  under  the  age  of  fourteen  years,  shall  be 
punished  as  a  court-martial  may  direct."     [57  Stat.  L.  556.] 

This  IB  the  latter  part  of  sec.  2  of  the  Act      and   is   given   under  the   title   Citizenship, 
of  Aug.  22,  1912,  ch.  336.     The  first  part  of      post. 

sec.  2  amends  R.  S.  sec.  1420.    See  the  title  For  R.  S.  sec.  1824,  art.  19,  as  it  read  prior 

^AY%,  post.     Section  1  of  tlie  Act  of  Aug.      to  this  amendment,  see  1  Fed.  Stat.  Annot. 
22,  1912,   ch.   336,   amends   R.    S.    sec.    1998       467. 
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ARTICLES  OF  WAR, 

Act  of  March  2,  1913,  Ch.  93,  30. 
Courts-martial,  30. 


[^Courts-martial.l  *  *  ♦  On  and  after  July  first,  nineteen  hundred 
and  thirteen,  courts-martial  shall  be  of  three  kinds,  namely:  First,  general 
courts-martial;  second,  special  courts-martial;  and  third,  summary  courts-mar- 
tial. 

General  courts-martial  may  consist  of  any  number  of  ofiicers  from  five  to 
thirteen,  inclusive. 

Special  courts-martial  may  consist  of  any  number  of  officers  from  three  to 
five,  inclusive. 

A  summary  court-martial  shall  consist  of  one  officer. 

The  President  of  the  United  States,  the  commanding  officer  of  a  territorial 
division  or  department,  the  Superintendent  of  the  Military  Academy,  the  com- 
manding officer  of  an  army,  a  field  army,  an  army  corps,  a  division,  or  a  sepa- 
rate brigade,  and  when  empowered  by  the  President,  the  commanding  officer  of 
any  district  or  of  any  force  or  body  of  troops,  may  appoint  general  courta- 
martial  whenever  necessary;  but  when  any  such  commander  is  the  accuser  or 
the  prosecutor  of  the  person  or  persons  to  be  tried  the  court  shall  be  appointed 
by  superior  competent  authority,  and  no  officer  shall  be  eligible  to  sit  as  a  mem- 
ber of  such  court  when  he  is  the  accuser,  or  a  witness  for  the  prosecution. 

The  commanding  officer  of  a  district,  garrison,  fort,  camp,  or  other  place 
where  troops  are  on  duty,  and  the  commanding  officer  of  a  brigade,  regiment, 
detached  battalion,  or  other  detached  command,  may  appoint  special  courts- 
martial  for  his  command ;  but  such  special  courts-martial  may  in  any  case  be 
appointed  by  superior  authority  when  by  the  latter  deemed  desirable,  and  no 
officer  shall  be  eligible  to  sit  as  a  member  of  such  court  when  he  is  the  accuser 
or  a  witness  for  the  prosecution. 

The  commanding  officer  of  a  garrison,  fort,  camp,  or  other  place  where  troops 
are  on  duty,  and  the  commanding  officer  of  a  regiment,  detached  battalion,  de- 
tached company,  or  other  detachment  may  appoint  summary  courts-martial 
for  his  command;  but  such  summary  courts-martial  may  in  any  case  be  ap- 
pointed by  superior  authority  when  by  the  latter  deemed  desirable :  Provided, 
That  when  but  one  officer  is  present  with  a  command  he  shall  be  the  summary 
court-martial  of  that  command  and  shall  hear  and  determine  cases  brought  be- 
fore him. 

Oeneral  courts-martial  shall  have  power  to  try  any  person  subject  to  military 

law  for  any  crime  or  offense  made  punishable  by  the  Articles  of  War  and  any 

other  person  who  by  statute  or  bv  the  law  of  war  is  subject  to  trial  by  military 

tribunals:  Provided,  That  no  officer  shall  be  brought  to  trial  before  a  general 

court-martial  appointed  by  the  Superintendent  of  the  Military  Academy. 
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Act  of  March  2,  1913.  ARTICLES  Op  WAR.  ^^  of  March  2,  1918. 

Special  coairts-martial  shall  have  power  to  try  any  person  subject  to  military 
law,  except  an  officer,  for  any  crime  or  offense  not  capital  made  punishable  by 
the  Articles  of  War:  Provided,  That  the  President  may  by  regulations^  whidi 
he  may  modify  from  time  to  time,  except  from  the  jurisdiction  of  special 
courts-martial  any  class  or  classes  of  persons  subject  to  military  law. 

Special  courts-martial  shall  have  power  to  adjudge  punishment  not  to  exceed 
coniinement  at  hard  labor  for  six  months  or  forfeiture  of  six  months'  pay,  or 
both,  and  in  addition  thereto  reduction  to  the  ranks  in  the  cases  of  noncom- 
missioned officers,  and  reduction  in  classification  in  the  cases  of  first-class  pri- 
vates. 

Summary  courts-martial  shall  have  power  to  try  any  soldier,  except  one  who 
is  holding  the  privil^es  of  a  certificate  of  eligibility  to  promotion,  for  any 
crime  or  offense  not  capital  made  punishable  by  the  Articles  of  War :  Provided, 
That  noncommissioned  officers  shall  not,  if  they  object  thereto,  be  brought  to 
trial  before  a  summary  court-martial  without  the  authority  of  the  officer  com- 
petent to  bring  them  to  trial  before  a  general  court-martial. 

Summary  courts-martial  shall  have  power  to  adjudge  punishment  not  to  ex- 
ceed confinement  at  hard  labor  for  three  months  or  forfeiture  of  three  months' 
pay,  or  both,  and  in  addition  thereto  reduction  to  the  ranks  in  the  cases  of 
noncommissioned  officers  and  reduction  in  classification  in  the  cases  of  first- 
class  privates:  Provided,  That  when  the  summary  court  officer  is  also  the  com- 
manding officer  no  sentence  of  such  summary  court-martial  adjudging  confine- 
ment at  hard  labor  or  forfeiture  of  pay,  or  both,  for  a  period  in  excess  of  one 
month  shall  be  carried  into  execution  until  the  same  shall  have  been  approved 
by  superior  authority. 

Articles  seventy-two,  seventy-three,  seventy-five,  eighty-one,  eighty-two,  and 
eighty-three  of  section  thirteen  hVindred  and  forty-two  of  the  Revised  Statutes ; 
the  first  section  of  an  Act  entitled  "An  Act  to  promote  the  administration  of 
justice  in  the  Army,"  approved  October  first,  eighteen  himdred  and  ninety,  as 
amended  by  the  first  section  of  an  Act  approved  June  eighteenth,  eighteen  hun- 
dred and  ninety-eight  (Thirtieth  Statutes,  four  hundred  and  eighty-three,  four 
hundred  and  eighty-four),  are  hereby  repealed,  but  courts-martial  duly  and 
regularly  convened  in  orders  issued  prior  to  the  date  when  this  Act  takes  effect 
and  in  existence  on  that  date,  under  Articles  of  War  hereby  repealed,  may  con- 
tinue as  legal  courts  for  the  trial  of  cases  referred  to  them  prior  to  that  date 
with  the  same  effect  as  if  this  Act  has  [sic]  not  been  passed :  Provided,  That 
prior  to  July  first,  nineteen  hundred  and  thirteen,  the  President  may,  when 
deemed  by  him  necessary,  empower  any  officer  competent  under  the  terms  of 
this  Act  to  appoint  the  general  courts-martial  which  it  authorizes,  to  appoint 
general  courts-martial  authorized  by  existing  law.     [57  Stat  L.  7*i.] 

This  is  from  the  Army  Appropriation  Act  of  March  2,  1913,  eh.  98. 
For  the  Articles  of  War,  see  1  Fed.  Stat.  Annot.  478. 


ASPHALT  LANDS. 

See  INDIANS. 
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ASYLUMS. 

See  HOSPITALS  AND  ASYLUMS. 


ATTORNEYS. 

See  JUDICIAL  OFFICERS. 


AVIATION. 

See  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 


BANKS. 

Federal  Reserve  Banks,  see  NATIONAL  BANKS. 


BARRELS. 

Standard  Barrels  for  Apples,  see  AGRICULTURE. 


BIRDS. 


See  GAME  ANIMALS  AND  BIRDS. 
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BONDED  WAREHOUSES. 

See  CUSTOMS  DUTIES. 


BOOK  OF  ESTIMATES. 

See  ESTIMATES,  APPROPRIATIONS.  AND  REPORTS. 


BRANDING. 

See  FOOD  AND  DRUGS. 


BUILDINGS. 

See  PUBLIC  PROPERTY.  BUILDINGS,  AND  GROUNDS. 


BUREAU  OF  ANIMAL  INDUSTRY. 

See  AGRICULTURE. 


BUREAU  OF  MINES. 

See  MINERAL  LANDS,  MINES,  AND  MINING. 


BUREAU  OF  STATISTICS. 


See  STATISTICS. 
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BUTTER. 

See  FOOD  AXD  DRUGS. 


CADETS. 

See  MILITARY  ACADEMY. 


CALAVERAS  BIG  TREE  FOREST. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 


CANALS. 

See  RIVERS,  HARBORS,  AND  CANALS. 


CANAL  ZONE. 

See  RIVERS.  HARBORS,  AND  CANALS. 


CARRIERS. 

Detention  of  Aliens,  sec  IMMIGRATION. 

Larceny  of  Goods  in  Interstate  Commerce,  see  INTERSTATE  COMMERCE, 

Live  Stock  Quarantine  Regulations,  see  ANIMALS. 

Physical  Valuation  of  Propertv,  see  INTERSTATE  COMMERCE. 

Shipment  of  Liquors  into  Prohibition  States,  see  INTOXICATING  LIQUORS. 

See  also  RAILROADS;  STEAM  VESSELS. 
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CEMETERIES. 

Act  of  July  30,  1912,  Ch.  258,  35. 

National  Cemeteries  —  Salaries  of  Superintendents,  35. 

Act  of  August  24,  1912,  Ch.  355,  35. 

Burials  of  Confederate  Veterans  —  Conditions  —  Supervision,  etc., 

35. 
Encroachments  by  Railroads  Forbidden,  35. 


An  Act  To  amend  section  forty-eight  hundred  and  seventy-five  of  the  Revised  Statutes,  to 
provide  a  compensation  for  superintendents  of  national  cemeteries. 

lAct  of  July  30,  1012,  ch.  2&8.'\ 

\NationaI  cemeteries  —  salaries  of  superintendents.']  That  section  forty- 
eight  hundred  and  seventy-five  of  the  Revised  Statutes  be  amended  to  read  as 
follows: 

"Sec.  4875.  The  superintendents  of  the  national  cemeteries  shall  receive 
for  their  compensation  from  sixty  dollars  to  seventy-five  dollars  a  month  each, 
according  to  the  extent  and  importance  of  the  cemeteries  to  which  they  may  be 
respectively  assigned,  to  be  determined  by  the  Secretary  of  War,  except  the 
superintendent  of  the  Arlington,  Virginia,  Cemetery,  whose  compensation  may 
be  one  hundred  dollars  per  month,  at  the  discretion  of  the  Secretary  of  War ; 
and  they  shall  also  be  furnished  with  quarters  and  fuel  at  the  several  ceme- 
teries."   [37  Stat.  L.  2^0.'] 

For  R.  S.  sec.  4875  as  it  read  prior  to  this  amendment  see  1  Fed.  Stat.  Annot.  731. 


[Burials  of  Confederate  veterans  —  conditions  —  supervision,  etc.]  *  *  * 
Hereafter  persons  dying  in  the  District  of  Columbia  or  in  the  immediate  vi- 
cinity thereof  who  have  served  in  the  Confederate  x\rmies  during  the  Civil 
War  may  be  buried  in  the  Confederate  section  of  the  Arlington  National  Ceme- 
tery without  additional  expense  to  the  United  States  upon  the  certificate  of 
Camp  Numbered  One  hundred  and  seventy-one.  United  Confederate  Veterans 
of  the  District  of  Columbia,  that  such  persons  are  entitled  to  burial  under  the 
authority  herein  given:  Provided,  That  all  such  interments  shall  be  under  the 
supervision  and  subject  to  the  approval  of  the  Secretary  of  War.     [57  Stai.  L. 


This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Act  of  Aug. 
24, 1912,  ch.  355. 

[Encroachments  by  railroads  forbidden.]     *     »     *     That  no  railroad  shall 

he  permitted  upon  the  right  of  way  which  may  have  been  acquired  by  the 

United  States  to  a  national  cemetery,  or  to  encroach  upon  any  roads  or  walks 

constructed  thereon  and  maintained  by  the  United  States.     [S7  Stat.  L.  HO.] 
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CENSUS. 

Act  of  April  30,  1912,  Ch.  102,  36. 

Sec,  1.  Tobacco  Statistics  —  Semiannual  Reports  of  Leaf  Tobacco  in  Hands 
of  Dealers,  etc.  —  Quantities  Exempt  —  Amounts  to  Be  Reported, 
36. 

2.  Types  to  be  Specified  —  Blanks,  etc.,  37. 

3.  Reports  Required  —  Penalty  for  Failure  —  Notice  —  Officers  Liable, 

37. 

4.  Punishment  for  False  Reports,  etc,  —  Officers  Liable,  38. 
J.  "Person"  Construed,  38. 

6.  Information  Not  to  Be  Divulged,  38. 

7.  Cooperation  of  Census  and  Internal-Revenue  Officials,  38. 

8.  Publication,  38. 

Act  of  July  22,  1912,  Ch.  249,  38. 

Sec.l,  Cotton  Statistics  —  Director  of  Census  to  Collect  and  Publish 
Specified,  38. 

2,  Cotton  Ginned  —  Periods  —  Monthly  Reports  of  Other  Statistics  — 

Details  —  Distribution   of  Publications  —  Publication   by  Agricul- 
tural  Department  with  Crop  Reports,  38. 

3,  Information  Considered  Confidential  —  Punishment  for  Divulging  by 

Employees,  39. 

4,  Information  to  Be  Furnished  by  Ginneries,  etc,  39. 

5,  Compilation  of  Information  from  Foreign  Countries  —  Abstract  to 

Be  Published  with  Reports,  40. 

6,  Former  Laws  Repealed,  40. 

Act  of  August  23,  1912,  Ch.  350,  40. 

Census  Office  —  Appointments,  40. 


CROSS-REFERENCE. 

Cotton  Reports,  see  AGRICULTURE. 


An  Act  To  authorize  the  Director  of  the  Census  to  collect  and  publish  additional  statistics 

of  tobacco. 

lAot  of  April  SO,  1912,  ch.  102,'\ 

[Sec.  1.]  {Tobacco  statistics  —  semiannual  reports  of  leaf  tobacco  in  hands 
of  dealers,  etc.,  —  quantities  exempt  —  amounts  to  he  reported.^  That  the 
Director  of  the  Census  be,  and  he  is  hereby,  authorized  and  directed  to 
collect  and  publish,  in  addition  to  the  tobacco  reports  now  being  made 
by  him,  statistics  of  the  quantity  of  leaf  tobacco  in  all  forms  in  the 
ITnited  States  in  the  possession  of  all  persons  who  are  dealers  or  -manu- 
facturers, other  than  the  original  growers  of  tobacco,  to  be  summarized 
and  returned  by  the  holder  to  the  Director  of  the  Census  as  of  the  dates 
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Act  of  April  30,  1912.  CENSUS.  Act  of  April  30,  1912. 

of  October  first  and  April  first  of  each  year,  provided  that  the  Director 
of  the  Census  shall  not  be  required  to  collect  statistics  of  leaf  tobacco  from  any 
manufacturer  of  tobacco  who  in  the  preceding  calendar  year,  according  to  the 
returns  to  the  Commissioner  of  Internal  Eevenue,  manufactured  less  than  fifty 
thousand  pounds  of  tobacco,  or  from  any  manufacturer  of  cigars  who  during 
the  preceding  calendar  year  manufactured  less  than  two  hundred  and  fifty 
thousand  cigars,  or  from  any  manufacturer  of  cigarettes  who  during  the  pre- 
ceding calendar  year  manufactured  less  than  one  million  cigarettes,  or  from 
any  dealer  in  leaf  tobacco  who,  on  the  average,  had  less  than  fifty  thousand 
pounds  in  stock  at  the  ends  of  the  four  quarters  of  the  preceding  calendar  year, 
and  every  manufacturer  of  tobacco  who,  in  the  preceding  calendar  year,  ac- 
cording to  the  return  of  the  Commissioner  of  Internal  Revenue  manufactured 
more  than  fifty  thousand  pounds  of  tobacco,  and  every  manufacturer  of  cigars 
who,  during  the  preceding  calendar  year,  manufactured  more  than  two  hundred 
and  fifty  thousand  cigars,  and  every  manufacturer  of  cigarettes  who,  during 
the  preceding  calendar  year,  manufactured  more  than  one  million  cigarettes, 
and  every  dealer  in  or  manufacturer  of  leaf  tobacco  who,  on  an  average,  during 
the  preceding  calendar  year,  had  more  than  fifty  thousand  pounds  in  stock,  at 
the  ends  of  the  four  quarters  of  the  preceding  calendar  year,  shall,  under  oath, 
make  written  reports  of  the  amounts  held  by  them,  as  herein  provided.  [57 
Stat.  L.  106.;\ 

Sec.  2.  [Types  to  be  specified  —  blanks,  etc."]  That  the  Director  of  the 
Census  shall  specify  the  types  of  tobacco  to  be  included  in  the  reports  of  the 
holders  thereof,  and  he  shall  specify  the  several  types  separately  in  making  his 
reports.  In  securing  reports  by  types,  the  Director  of  the  Census  shall  follow 
substantially  the  classification  of  general  types  as  recognized  and  adopted  by 
the  Department  of  Agriculture.  That  the  Director  of  the  Census  shall  prepare 
appropriate  blanks  upon  which  such  reports  shall  be  made  and  shall  send  a 
copy  of  same  to  any  person  subject  to  make  reports  under  this  Act,  not  more 
than  fifteen  nor  less  than  ten  days  prior  to  the  first  days  of  October  and  April 
in  each  year,  together  with  a  written  or  printed  demand  that  such  person  make 
the  report  required.     [57  Stat.  L.  107.] 

Sec.  3.  [^Reports  required  —  penalty  for  failure  —  notice  —  officers  liable.'] 
That  all  persons  subject  to  the  provisions  of  this  Act  shall,  within  ten  days 
after  the  first  day  of  October  and  first  day  of  April  in  each  year,  make  written 
report  to  the  Director  of  the  Census  the  number  of  pounds  of  each  of  the  sev- 
eral types  of  leaf  tobacco  owned  by  him  as  of  the  said  dates,  respectively.  If 
any  such  person  shall  fail  to  make  said  report  within  the  time  prescribed,  he 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  leas 
than  three  hundred  dollars  or  more  than  one  thousand  dollars.  If  any  such 
person  so  liable  to  make  such  reports  shall  fail  to  make  the  same  within  the 
dates  above  specified,  and  thereafter  the  Director  of  the  Census  shall  demand 
such  report  in  writing,  which  demand  shall  be  forwarded  by  registered  mail, 
then  if  such  person  shall  fail  to  make  such  report  within  twenty  days  after 
such  demand  so  made,  he  shall  also  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  imprisoned  for  not  more  than  six  months,  in  the  dis- 
cretion of  the  court.  The  depositing  of  the  notice  by  the  Director  of  Census 
in  any  post  oflBce  shall  be  held  to  be  prima  facie  evidence  of  the  delivery  of  the 
notice  to  the  holder  of  tobacco,  from  which  date  the  period  of  twenty  days  shall 

begin  to  run.    The  president,  general  manager,  or  otier  chief  officer  of  any  cor- 
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poration  failing  to  make  such  reports  as  required  by  this  Act  shall  be  subject 
to  the  same  penalties  as  are  herein  prescribed.     [57  Stat,  L.  107.'] 

Sec.  4.  IPunishmeiit  far  false  reports^  etc.  —  officers  liable,']  That  any 
person  who  shall  make  a  false  report  to  the  Director  of  the  Census  as  to  the 
types  or  amounts  of  tobacco  held  or  owned  by  him  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  punished  by  imprisonment  for  not  more 
than  six  months,  in  thie  discretion  of  the  court.  The  president,  general  mana- 
ger, or  other  officer  of  any  corporation  making  such  false  report  shall  be  subject 
to  the  same  penalty  as  prescribed  in  this  section.     [37  Stat.  L.  107.] 

Sec.  5.  \/'Person'*  construed.]  That  the  word  "person"  as  used  in  this 
Act  shall  be  held  to  embrace  also  any  partnership,  corporation^  or  association. 
[57  Stat.  L.  107.] 

Sec.  6.  [Information  not  to  he  divulged.]  That  the  information  furnished 
under  the  provisions  of  this  Act  shall  be  used  only  for  the  statistical  purposes 
for  which  it  is  supplied.  Ko  publication  shall  be  made  by  the  Director  of  the 
Census  whereby  the  data  furnished  by  any  particular  establishment  can  be 
identified,  nor  shall  the  Director  of  the  Census  permit  anyone  other  than  the 
sworn  employees  of  the  Census  Office  to  examine  the  individual  reports,  [57 
Stai.  L.  107.] 

Sec.  7.  ^Cooperation  of  Census  and  Internal-Revenue  officials.]  That  the 
Director  of  the  Census  shall  have  access  to  the  records  of  the  "Commissioner  of 
Internal  Revenue  for  the  purpose  of  obtaining  the  information  herein  required, 
and  the  Commissioner  of  Internal  Revenue  shall  cooperate  with  the  Director 
of  the  Census  in  effectuating  the  purposes  and  provisions  of  this  Act  [57 
Stat,  L.  107.] 

Sec.  8.  [Publication.]  That  the  Director  of  the  Census  shall  make  his 
first  report  under  this  Act  as  of  the  first  day  of  October,  nineteen  hundred  and 
twelve,  and  he  shall  publish  the  same  and  all  subsequent  reports  at  a  date  as 
early  as  practicable  after  the  first  day  of  October  and  the  first  of  April  in  each 
year.     [57  Stat.  L.  108.] 

An  Act  Authorizing  the  Director  of  the  Census  to  collect  and  publish  statistics  of  cotton. 

lAct  of  July  22,  1912,  ch.  249.J 

[Sec.  1.]  [Cotton  statistics  —  Director  of  Census  to  collect  and  publish 
specified.]  That  the  Director  of  the  Census  be,  and  he  is  hereby,  authorized 
and  directed  to  collect  and  publish  statistics  concerning  the  amount  of  cotton 
ginned ;  the  quantity  of  raw  cotton  consumed  in  manufacturing  establishments 
of  every  character ;  the  quantity  of  baled  cotton  on  hand ;  the  number  of  active 
consuming  cotton  spindles ;  and  the  quantity  of  cotton  imported  and  exported, 
with  the  country  of  origin  and  destination.     [57  Stat.  L.  198,] 

Sec.  2.  [Cotton  ginned  —  periods  —  monthly  reports  of  other  stalistics  — 
details  —  distribution  of  puhlicaiions  —  publication  by  Agricultural  Depart- 
ment with  crop  reports.]  That  the  statistics  of  the  quantity  of  cotton  ginned 
shall  show  the  quantity  ginned  from  each  crop  prior  to  September  first,  Sep- 
tember twenty-fifth,  October  eighteenth,  November  first,  November  fourteenth, 
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December  first,  December  thirteenth,  January  first,  January  sixteenth,  and 
March  first,  and  shall  be  published  as  soon  as  possible  after  these  respective 
dates.  The  quantity  of  cotton  consumed  in  manufacturing  establishments,  the 
quantity  of  baled  cotton  on  hand,  the  number  of  active  consuming  cotton  spin- 
dles, and  the  statistics  of  cotton  imported  and  exported  shall  relate  to  each  calen- 
dar month,  and  shall  be  published  as  soon  as  possible  after  the  close  of  the 
month.  Each  report  published  by  the  Bureau  of  the  Census  of  the  quantity 
of  cotton  ginned  shall  carry  with  it  the  latest  available  statistics  concerning  the 
quantity  of  cotton  consumed,  stocks  of  baled  cotton  on  hand,  the  number  of 
cotton-consuming  spindles,  and  the  quantity  of  cotton  imported  and  exported. 
All  of  these  publications  containing  statistics  of  cotton  shall  be  mailed  by  the 
Director  of  the  Census  to  all  cotton  ginners,  cotton  manufacturers,  and  cotton 
warehousemen,  and  to  all  daily  newspapers  throughout  the  United  States.  The 
Director  of  the  Census  shall  furnish  to  the  Bureau  of  Statistics  of  the  Depart- 
ment of  Agriculture,  immediately  prior  to  the  publication  of  each  report  of 
that  bureau  r^arding  the  cotton  crop,  the  latest  available  statistics  herein- 
before mentioned,  and  the  said  Bureau  of  Statistics  shall  publish  the  same  in 
connection  with  each  of  its  reports  concerning  cotton.     \_37  Stat,  L,  198.1 

Sec.  3.  [^Information  considered  confidential  —  punishment  for  divulging 
hy  employees.']  That  the  information  furnished  by  any  individual  establish- 
ment under  the  provisions  of  this  Act  shall  be  considered  as  strictly  confidential 
and  shall  be  used  only  for  the  statistical  purpose  for  which  it  is  supplied.  Any 
employee  of  the  Bureau  of  the  Census  who,  without  the  written  authority  of 
the  Director  of  the  Census,  shall  publish  or  communicate  any  information  given 
into  his  possession  by  reason  of  his  employment  under  the  provisions  of  this 
Act  shall  be  guilty  of  a  misdemeanor  and  shall,  upon  conviction  thereof,  be  fined 
not  less  than  three  hundred  dollars  or  more  than  one  thousand  dollars  or  im- 
prisoned for  a  period  of  not  exceeding  one  year,  or  both  so  fined  and  im- 
prisoned, at  the  discretion  of  the  court.     [37  Stat,  L,  198.'] 

Sec.  4.  [Information  to  he  furnished  hy  ginneries,  etc.]  That  it  shall  be 
the  duty  of  every  owner,  president,  treasurer,  secretary,  director,  or  other  of- 
ficer or  agent  of  any  cotton  ginnery,  manufacturing  establishment,  warehouse, 
or  other  place  where  cotton  is  ginned,  manufactured,  or  stored,  whether  con- 
ducted as  a  corporation,  firm,  limited  partnership,  or  by  individuals,  when 
requested  by  the  Director  of  the  Census  or  by  any  special  agent  or  other  em- 
ployee of  the  Bureau  of  the  Census  acting  under  the  instructions  of  said  direc- 
tor, to  furnish  completely  and  correctly,  to  the  best  of  his  knowledge,  all  of 
the  information  concerning  the  quantity  of  cotton  ginned,  consumed,  or  on 
hand,  and  the  number  of  cotton-consuming  spindles.  The  request  of  the  Direct- 
or of  the  Census  for  information  concerning  the  quantity  of  cotton  ginned  or 
consumed,  stocks  of  cotton  on  hand,  and  number  of  spindles  may  be  made  in 
writing  or  by  a  visiting  representative,  and  if  made  in  writing  shall  be  forward- 
ed by  registered  mail,  and  the  registry  receipt  of  the  Post  Office  Department 
shall  be  accepted  as  evidence  of  such  demand.  Any  owner,  president,  treas- 
urer, secretarv',  director,  or  other  officer  or  agent  of  any  cotton  ginnery,  manu- 
facturing establishment,  warehouse,  or  other  place  where  cotton  is  ginned  or 
stored,  who,  under  the  conditions  hereinbefore  stated,  shall  refuse  or  willfully 
neglect  to  furnish  any  of  the  information  herein  provided  for  or  shall  willfully 
give  answers  that  are  false  shall  be  guilty  of  a  misdemeanor  and,  upon  convic- 
tion thereof,  shall  be  fined  not  less  than  three  hundred  dollars  or  more  than 
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one  thousand  dollars  or  imprisoned  for  a  period  of  not  exceeding  one  year,  or 
both  so  fined  and  imprisoned,  at  the  discretion  of  the  court.     [57  Stat.  L.  198. "] 

Sec.  6.  [Compilation  of  information  from  foreign  countries  —  abstract  to 
he  published  with  reports."]  That  in  addition  to  the  information  regarding 
cotton  in  the  United  States  hereinbefore  provided  for,  the  Director  of  the 
Census  shall  compile,  by  correspondence  or  the  use  of  published  reports  and 
documents,  any  available  information  concerning  the  production,  consumption, 
and  stocks  of  cotton  in  foreign  countries,  and  the  number  of  cotton-consuming 
spindles  in  such  countries.  Each  report  published  by  the  Bureau  of  the  Cen- 
sus regarding  cotton  shall  contain  an  abstract  of  the  latest  available  information 
obtained  under  the  provisions  of  this  section,  and  the  Director  of  the  Census 
shall  furnish  the  same  to  the  Department  of  Agriculture  for  publication  in 
connection  with  the  reports  of  that  department  concerning  cotton  in  the  same 
manner  as  in  the  case  of  statistics  relating  to  the  United  States.  [57  Stat.  L. 
199.] 

Sec.  6.  {Former  laws  repealed.]  That  the  joint  resolution  authorizing  the 
Director  of  the  Census  to  collect  and  publish  additional  statistics,  approved 
February  ninth,  nineteen  hundred  and  five,  and  the  joint  resolution  approved 
March  second,  nineteen  hundred  and  nine,  and  all  other  laws  and  parts  of  laws 
inconsistent  with  the  provisions  of  this  Act  are  hereby  repealed.  [57  Stat.  L. 
199.] 

For  the  Joint  Resolution  of  Feb.  9,  1905,  see  10  Fed.  Stat.  Annot.  53. 


[Census  office  —  appointments.]  In  certifying  eligibles  from  the  civil- 
service  registers  for  the  purpose  of  appointment  to  positions  of  clerkships  in 
the  Census  Ofiice  hereinbefore  provided  for  at  salaries  of  $1,200  or  less,  the 
Civil  Service  Commission  shall,  so  far  as  practicable  under  the  law  of  appor- 
tionment, certify  those  who  have  had  at  least  one  year's  experience  in  census 
work.     [57  Stat.  L.  JfOd.] 

This  is  from  the  Legislative,  Executivoi  and  Judicial  Appropriation  Act  of  Aug.  23,  1912, 
ch.  350. 
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CHARITIES. 

Act  of  April  24,  1912,  Ch.  90,  41. 

Seel.  American  National  Red  Cross —  Use  of  Services  in  Time  of  War, 
41.  . 
2.  Payment  of  Transportation  and  Subsistence  —  Supplies,  41. 
Act  of  December  10,  1912,  Ch.  1,  41. 

Sec.l.  American  National  Red  Cross  —  Time  of  Annual  Meeting  Changed, 
41. 
2.  In  Effect,  41. 


An  Act  To  provide  for  the  use  of  the  American  National  Red  Cross  in  aid  of  the  land  and 

naval  forces  in  time  of  actual  or  threatened  war. 

I  Act  of  Apra  24,  1912,  ch.  QC} 

[Sec.  1.]  {^American  National  Bed  Cross  —  use  of  services  in  time  of  war.^ 
That  whenever  in  time  of  war,  or  when  war  is  imminent,  the  President  may 
deem  the  cooperation  and  use  of  the  American  National  Red  Cross  with  the 
sanitary  services  of  the  land  and  naval  forces  to  be  necessary,  he  is  authorized 
to  accept  the  assistance  tendered  by  the  said  Eed  Cross  and  to  employ  the  same 
under  the  sanitary  services  of  the  Army  and  Navy  in  conformity  with  such  rules 
and  regulations  as  he  may  prescribe.    \_S7  Stat  L.  90.'] 

Sec.  2.  [Payment  of  transportation  and  subsistence  —  supplies.']  That 
when  the  Red  Cross  cooperation  and  assistance  with  the  land  and  naval  forces 
in  time  of  war  or  threatened  hostilities  shall  have  been  accepted  by  the  Presi- 
dent, the  personnel  entering  upon  the  duty  specified  in  section  one  of  this  Act 
shall,  while  proceeding  to  their  place  of  duty,  while  serving  thereat,  and  while 
returning  therefrom,  be  transported  and  subsisted  at  the  cost  and  charge  of 
the  United  States  as  civilian  employees  employed  with  the  said  forces,  and  the 
Red  Cross  supplies  that  may  be  tendered  as  a  gift  and  accepted  for  use  in  the 
sanitary  service  shall  be  transported  at  the  cost  and  charge  of  the  United  States. 
[S7  Stat.  L.  91.] 

See  1  Fed.  Stat.  Annot.  751. 

An  Act  To  amend  section  five  of  the  Act  entitled  ''An  Act  to  incorporate  the  American  Red 

Cross,"  approved  January  fifth,  nineteen  hundred  and  five. 

lAct  of  December  10,  1912,  ch.  1."} 

[Sec.  1.]  [American  National  Bed  Cross  —  time  of  annual  meeting 
changed,]  That  section  five  of  the  Act  for  the  incorporation  of  the  American 
National  Red  Cross,  approved  January  fifth,  nineteen  hundred  and  five,  be,  and 
the  same  hereby  is,  amended  so  that  the  annual  meeting  of  the  said  organiza- 
tion shall  hereafter  be  held  on  Wednesday  preceding  the  second  Thursday  in 
the  month  of  December  in  each  and  every  year.     [57  Stat.  L.  6^7.] 

For  the  Act  of  Jan.  5»  1905,  see  1909  Supp.  Fed.  Stat.  Annot.  64. 

Sec.  2.  [In  effect.]  That  this  Act  shall  take  effect  immediately.  [57  Stat. 
L.  647.] 
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CHILDREN'S  BUREAU 

See  LABOR. 


CHINESE  EXCLUSION. 

Act  of  August  24,  1912,  Ch.  355,  42. 

Maintenance  and  Return  of  Chinese  Persons,  42. 


[Maintenance  and  return  of  Chinese  persons,'\  *  ♦  *  That  alf  charges 
for  maintenance  or  return  of  Chinese  persons  applying  for  admission  to  the 
United  States  shall  hereafter  be  paid  or  reimbursed  to  the  United  States  by  the 
person,  company,  partnership,  or  corporation  bringing  such  Chinese  to  a  port 
of  the  United  States  as  applicants  for  admission.     [37  Stat,  L.  Jf76,'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  365. 


CIGARETTES. 

See  INTERNAL  REVENUE. 


CIGARS. 

See  INTERNAL  REVENUE. 


^ 


CIRCUIT  COURTS. 

See  JUDICIARY. 
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CITIZENSHIP.  ^ 

Act  of  August  12,  1912,  Ch.  336,  43. 

Forfeiture  by  Desertion,  etc.,  from  Army  or  Navy,  43. 


CROSS-REFERENCE. 

Philippine  Citisenship,  see  PHILIPPINE  ISLANDS. 


[Forfeiture  by  desertion,  etc,  from  army  or  navy."]  That  section  nineteen 
hundred  and  ninety-eight  of  the  Revised  Statutes  of  the  United  States  be,  and 
the  same  is  hereby,  amended  to  read  as  follows : 

"Sec.  1 998.  That  every  person  who  hereafter  deserts  the  military  or  naval 
service  of  the  United  States,  or  who,  being  duly  enrolled,  departs  the  juris- 
diction of  the  district  in  which  he  is  enrolled,  or  goes  beyond  the  limits  of  the 
United  States,  with  intent  to  avoid  any  draft  into  the  military  or  naval  service, 
lawfully  ordered,  shall  be  liable  to  all  the  penalties  and  forfeitures  of  section 
nineteen  hundred  and  ninety-six  of  the  Revised  Statutes  of  the  United  States : 
Provided,  That  the  provisions  of  this  section  and  said  section  nineteen  hundred 
and  ninety-six  shall  not  apply  to  any  person  hereafter  deserting  the  military  or 
naval  service  of  the  Unitfd  States  in  time  of  peace:  And  provided  further.  That 
the  loss  of  rights  of  citizenship  heretofore  imposed  by  law  upon  deserters  from 
the  military  or  naval  service  may  be  mitigated  or  remitted  by  the  President 
where  the  offense  was  committed  in  time  of  peace  and  where  the  exercise  of  such 
clemency  will  not  be  prejudicial  to  the  public  interests :  And  provided  further. 
That  the  provisions  of  section  eleven  hundred  and  eighteen  of  the  Revised  Stat- 
utes of  the  United  States  that  no  deserter  from  the  military  service  of  the 
United  States  shall  be  enlisted  or  mustered  into  the  military  service,  and  the 
provisions  of  section  two  of  the  Act  of  Congress  approved  August  first,  eighteen 
hundred  and  ninety-four,  entitled  ^An  Act  to  regulate  enlistments  in  the  Army 
of  the  United  States,'  shall  not  be  construed  to  preclude  the  reenlistment  or 
muster  into  the  Army  of  any  person  who  has  deserted,  or  may  hereafter  desert, 
from  the  military  service  of  the  United  States  in  time  of  peace,  or  of  any  soldier 
whose  service  during  his  last  preceding  term  of  enlistment  has  not  been  honest 
and  faithful,  whenever  the  reenlistment  or  muster  into  the  military  service  of 
such  person  or  soldier  shall,  in  view  of  the  good  conduct  of  such  person  or 
soldier  subsequent  to  such  desertion  or  service,  be  authorized  by  the  Secretary 
of  War."     iS7  Stat.  L.  356.'] 

The  abore  constitutes  sec.  1  of  the  Act  of      R.  S.  sec.  1118  see  7  Fed.  Stat.  Annot.  960. 
Aug.  12,  1912,  ch.  336.  For  Act  of  Aug.  1,  1894,  sec.  2,  see  7  Fed. 

For  R.  S.  sees.  1996  and  1998  as  originally      Stat.  Annot.  961. 
enacted  see  1  Fed.  Stat.   Annot.   788.     For 
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CIVIL  SERVICE. 

Act  of  August  23,  1912,  Ch.  350,  44. 

Sec,  4.  Chnl  Service  Commission  —  Classified  Service,  D.  C,  —  Ratings  for 
Promotion,  Demotion  and  Retention,  44. 
5.  Employees  —  Punishment    for    Violating    Law    Requiring    Specific 
Appropriations  for,  etc,  44. 
Act  of  October  22,  1913,  Ch.  32,  45. 

Collectors  of  Internal  Revenue  and  Marshals  May  Appoint  Bonded 
Deputies  without  Regard  to  Civil  Service  Provisions,  45. 


CROSS-REFERENCE. 

See  also  CENSUS. 


Sbo.  4.  [^Civtl  Service  Commission  —  classified  service,  D,  C,  —  ratings 
far  promotion,  demotion,  and  retention.^  The  Civil  Service  Commission 
shall,  subject  to  the  approval  of  the  President,  establish  a  system  of  efficiency 
ratings  for  the  classified  service  in  the  several  executive  departments  in  the 
District  of  Columbia  based  upon  records  kept  in  each  department  and  independ- 
ent establishment  with  such  frequency  as  to  make  them  as  nearly  as  possible  rec- 
ords of  fact.  Such  system  shall  provide  a  minimum  rating  of  efficiency  which 
must  be  attained  by  an  employee  before  he  may  be  promoted ;  it  shall  also  pro- 
vide a  rating  below  which  no  employee  may  fall  without  being  demoted;  it 
shall  further  provide  for  a  rating  below  which  no  employee  may  fall  without 
being  dismissed  for  inefficiency.  All  promotions,  demotions,  or  dismissals 
shall  be  governed  by  provisions  of  the  civil  service  rules.  Copies  of  all  records 
of  efficiency  shall  be  furnished  by  the  departments  and  independent  establish- 
ments to  the  Civil  Service  Commission  for  record  in  accordance  with  the  pro- 
visions of  this  section:  Provided,  That  in  the  event  of  reductions  being  made 
in  the  force  in  any  of  the  executive  departments  no  honorably  discharged  soldier 
or  sailor  whose  record  in  said  department  is  rated  good  shall  be  discharged  or 
dropped,  or  reduced  in  rank  or  salary.  Any  person  knowingly  violating  the 
provisions  of  this  section  shall  be  summarily  removed  from  office,  and  may  also 
upon  conviction  thereof  be  punished  by  a  fine  of  not  more  than  one  thousand 
dollars  or  by  imprisonment  for  not  more  than  one  year.     [37  Stat.  L,  413.~\ 

Sec.  5.  [Employees  —  punishment  for  violating  law  requiring  specific 
appropriations  for,  etc.'\  That  any  person  violating  section  four  of  the  legis- 
lative, executive,  and  judicial  appropriation  Act  approved  August  fifth, 
eighteen  hundred  and  eighty-two  (Statutes  at  Large,  volume  twenty-two,  page 
two  hundred  and  fifty-five),  shall  be  summarily  removed  from  office,  and  may 
also  upon  conviction  thereof  be  punished  by  a  fine  of  not  more  than  one  thous- 
and dollars  or  by  imprisonment  for  not  more  than  one  year.    [37  Stat.  L.  JflJf,'] 

The  above  sees.  4  and  6  are  from  the  Leg-  Sec.  4  of  the  Act  of  Aup.  5,  1882,  above 

islatiye,   Executive  and  Judicial   Appropria-      referred  to,  is  given  in  1  Fed.  Stat.  Annot. 
Hon  Act  of  Aug.  23,  1012,  ch.  350.  822. 
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Act  of  Oct.  22,  1913.     CIVIL  SERVICE— COINAGE,  ETC.    Act  of  Aug.  23,  1912. 

[Collectors  of  internal  revenue  and  marshals  may  appoint  bonded  deputies 
without  regard  to  civil  service  provisions.']  ♦  *  *  That  hereafter  any 
deputy  collector  of  internal  revenue  or  deputy  marshal  who  may  be  required  by 
law  or  by  authority  or  direction  of  the  collector  of  internal  revenue  or  the 
United  States  marshal  to  execute  a  bond  to  the  collector  of  internal  revenue  or 
United  States  marshal  to  secure  faithful  performance  of  official  duty  may  be 
appointed  by  the  said  collector  or  marshal^  who  may  require  such  bond  without 
regard  to  the  provisions  of  an  Act  of  Congress  entitled  "An  Act  to  regulate  and 
improve  the  civil  service  of  the  United  States,"  approved  January  sixteenth^ 
eighteen  hundred  and  eighty-three,  and  amendments  thereto,  or  any  rule  or 
regulation  made  in  pursuance  thereof,  and  the  officer  requiring  said  bond  shall 
have  power  to  revoke  the  appointment  of  any  subordinate  officer  or  employee 
and  appoint  his  successor  at  his  discretion  without  regard  to  the  Act,  amend- 
ments, rules,  or  regulations  aforesaid.     \_S8  Stat.  L.  £08.] 

This  is  from  the  Deficiencies  Appropriation  For  the  Act  of  Jan.  16,  1883,  above  re- 

Act  of  Oct.  22, 1913,  ch.  32.  f erred  to,  and  amendments  thereto,  see  the 

title  CnriL  Service  in  previous  volumes. 


COAL  LANDS. 

Sec  INDIANS;  PUBLIC  LANDS. 


COINAGE,  MINTS,  AND  ASSAY  OFFICES. 

Act  of  August  23,  1912,  Ch.  350,  45. 

Coiner,  and  Melter  and  Refiner  —  Positions  Abolished  —  Employees 
to  Be  Appointed  by  Secretary,  45. 

CROSS-REFERENCE. 

Device,  etc..  Similar  to  Coifis,  see  PENAL  LAWS. 

[Coiner,  and  melter  and  refiner  —  positions  abolished  —  employees  to  he 
appointed  by  Secretary.]  *  *  *  The  position  of  coiner,  which  has  here- 
tofore existed  in  each  of  the  coinage  mints,  and  the  position  of  melter  and  re- 
finer, which  has  heretofore  existed  in  each  of  the  coinage  mints  and  in  the 
United  States  assay  office  at  New  York,  are  hereby  abolished,  to  take  effect  on 
and  after  July  first,  nineteen  hundred  and  twelve,  and  on  and  after  that  date 
the  duties  and  responsibilities  heretofore  imposed  by  law  on  the  officers  hold- 
ing said  positions  in  each  of  said  mints  and  the  assay  office  shall  devolve  upon 
the  superintendents  of  said  institutions;  and  all  assistants  and  employees  of 
the  mints  and  assay  offices  of  the  United  States  shall,  from  and  after  July  first, 
nineteen  hundred  and  twelve,  be  appointed  by  the  Secretary  of  the  Treasury. 
[57  Stat.  L.  38 Jf.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.   23, 

1912,  ch.  360. 
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COMBINATIONS. 

See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


COMMERCE. 

See  INTERSTATE  COMMERCE. 


COMMERCE  AND  LABOR. 

Children's  Bureau  in,  see  LABOR. 

Pleasure  Yachts,  see  YACHTS. 

See  also  IMMIGRATION;  LABOR;  LIGHTS  AND  BUOYS. 


COMMERCE  COURT. 

See  JUDICIARY. 


CONCILIATION. 


See  LABOR. 
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CONFEDERATE  VETERANS. 

See  CEMETERIES. 


CONGRESS. 


Act  of  August  23,  1912,  Ch.  350,  47. 

Janitors  —  Appointment  and  Duties,  47. 

Clerks  to  Members  —  To  Be  Placed  on  Roll  of  Employees  —  Ap- 
pointments, 47. 


oro88-rv:ference. 

Political  Contributions  at  Elections,  see  ELECTIONS. 

[Janitors  —  appointment  and  duties.']  *  *  *  Janitors  under  the  fore- 
going shall  be  appointed  by  the  chairmen,  respectively,  of  said  committees,  and 
shall  perform  under  the  direction  of  the  Doorkeeper  all  of  the  duties  hereto- 
fore required  of  messengers  detailed  to  said  committees  by  the  Doorkeeper,  and 
shall  be  subject  to  removal  by  the  Doorkeeper  at  any  time  after  the  termination 
of  the  Congress  during  which  they  were  appointed.     [37  Stat.  L.  S66.'\ 

[Clerks  to  members  —  to  be  placed  on  roll  of  employees  —  appointments.'] 
*  *  *  That  all  clerks  to  Members,  Delegates,  and  Resident  Commissioners 
shall  be  placed  on  the  roll  of  employees  of  the  House  and  be  subject  to  be  re- 
moved at  the  will  of  the  Member,  Delegate,  or  Eesident  Commissioner  by  whom 
they  are  appointed ;  and  any  Member,  Delegate,  or  Resident  Commissioner  may 
appoint  one  or  more  clerks,  who  shall  be  placed  on  the  roll  as  the  clerk  of  such 
Member,  Delegate,  or  Eesident  Commissioner  making  such  appointments.  [37 
Slat.  Tj.  868.] 

These  two  paragraphs  are  from  the  Legielative,  Executive,  and  Judicial  Appropriation 
Act  of  Aug.  23,  1912,  ch.  350. 


CONTRACTS. 

See  PUBLIC  CONTRACTS. 
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COPYRIGHT. 

Act  of  August  24,  1912,  Ch.  356,  48. 

Act  of  1909  Amended  —  Classification  of  Applications  —  Works  not 
Reproduced  for  Sale  —  Infringements,  48. 

Act  of  March  2,  1913,  Ch.  97,  50. 

Certificate  of  Registration,  50. 


An  Aet  To  amend  sections  five,  eleven,  and  twenty-five  of  an  Act  entitled  ''An  Act  to  amend 
and  consolidate  Uie  Acts  representing  copyrights,"  approved  March  fourth,  nineteen 
hundred  and  nine. 

lAc$  of  August  24,  1012,  ch,  356.1 

[Act  of  1909  amended.'}  That  sections  five,  eleven,  and  twenty-five  of  the 
Act  entitled  "An  Act  to  amend  and  consolidate  the  Acts  respecting  copyrights," 
approved  March  fourth,  nineteen  hundred  and  nine,  be  amended  to  read  as 
follows : 

"Sbo.  6.  IClassification  of  applications.}  That  the  application  for  regis- 
tration shall  specify  to  which  of  the  following  classes  the  work  in  which  copy- 
right is  claimed  belongs: 

"(a)  Books,  including  composite  and  cyclopedic  works,  directories,  gazet- 
teers, and  other  compilations; 

"(b)  Periodicals,  including  newspapers; 

"(c)  Lectures,  sermons,  addresses  (prepared  for  oral  delivery); 

"(d)  Dramatic  or  dramatico-musical  compositions; 

"(e)  Musical  compositions; 

"(f)  Maps; 

"(g)  Works  of  art;  models  or  designs  for  works  of  art; 

"(h)  Reproductions  of  a  work  of  art; 

"(i)  Drawings  or  plastic  works  of  a  scientific  or  technical  character; 

"(j)  Photographs; 

"(k)  Prints  and  pictorial  illustrations; 

"(1)  Motion-picture  photoplays ; 

"(m)  Motion  pictures  other  than  photoplays: 

''Provided,  nevertheless.  That  the  above  specifications  shall  not  be  held  to 
limit  the  subject  matter  of  copyright  as  defined  in  section  four  of  this  Act,  nor 
shall  any  error  in  classification  invalidate  or  impair  the  copyright  protection 
secured  under  this  Act." 


For  sec.  5  of  the  Copyright  Act  of  March  4,  1909,  as  originally  enacted,  see  1909  Supp. 
Fed.  Stat.  Annot.  83. 

"Sec.  11.  [Works  not  reproduced  for  sale.}  That  copyright  may  also  be 
had  of  the  works  of  an  author,  of  which  copies  are  not  reproduced  for  sale,  by 
the  deposit,  with  claim  of  copyright,  of  one  complete  copy  of  such  work  if  it  be  a 
lecture  or  similar  production  or  a  dramatic,  musical,  or  dramatico-musical  com- 
position ;  of  a  title  and  description,  with  one  print  taken  from  each  scene  or  act, 
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if  the  work  be  a  motion-picture  photoplay ;  of  a  photographic  print  if  the  work 
be  a  photograph ;  of  a  title  and  description^  with  not  less  than  two  prints  taken 
from  different  sections  of  a  complete  motion  picture,  if  the  work  be  a  motion 
picture  other  than  a  photoplay ;  or  of  a  photograph  or  other  identifying  repro- 
duction thereof,  if  it  be  a  work  of  art  or  a  plastic  work  or  drawing.  But  the 
privilege  of  registration  of  copyright  secured  hereunder  shall  not  exempt  the. 
copyright  proprietor  from  the  deposit  of  copies,  under  sections  twelve  and  thir- 
teen of  this  Act,  where  the  work  is  later  reproduced  in  copies  for  sale." 

For  see.  11  of  the  Copyright  Act  of  March  4,  1909,  as  it  read  prior  to  this  amendment, 
see  1909  Supp.  Fed.  Stat.  Annot.  84. 

"Sec.  25.  [^Infringements,']  That  if  any  person  shall  infringe  the  copy- 
right in  any  work  protected  under  the  copyright  laws  of  the  United  States  such 
person  shall  be  liable : 

"(a)   To  an  injunction  restraining  such  infringement; 

"(b)  To  pay  to  the  copyright  proprietor  such  damages  as  the  copyright  pro- 
prietor may  have  suffered  due  to  the  infringement,  as  well  as  all  the  profits 
which  the  infringer  shall  have  made  from  such  infringement,  and  in  proving 
profits  the  plaintiff  shall  be  required  to  prove  sales  only  and  the  defendant 
shall  be  required  to  prove  every  element  of  cost  which  he  claims,  or  in  lieu  of 
actual  damages  and  profits  such  damages  as  to  the  court  shall  appear  to  be  just, 
and  in  assessing  such  damages  the  court  may,  in  its  discretion,  allow  the 
amounts  as  hereinafter  stated,  but  in  case  of  a  newspaper  reproduction  of  a 
copyrighted  photograph  such  damages  shall  not  exceed  the  sum  of  two  hundred 
dollars  nor  be  less  than  the  sum  of  fifty  dollars,  and  in  the  case  of  the  infringe- 
ment of  an  undramatized  or  nondramatic  work  by  means  of  motion  pictures, 
where  the  infringer  shall  show  that  he  was  not  aware  that  he  was  infringing, 
and  that  such  infringement  could  not  have  been  reasonably  foreseen,  such  dam- 
ages shall  not  exceed  the  sum  of  one  hundred  dollars;  aud  in  the  case  of  an  in- 
fringement of  a  copyrighted  dramatic  or  dramatico-musical  work  by  a  maker  of 
motion  pictures  and  his  agencies  for  distribution  thereof  to  exhibitors,  where 
such  infringer  shows  that  he  was  not  aware  that  he  was  infringing  a  copyrighted 
work,  and  that  such  infringements  could  not  reasonably  have  been  foreseen,  the 
entire  sum  of  such  damages  recoverable  by  the  copyright  proprietor  from  such 
infringing  maker  and  his  agencies  for  the  distribution  to  exhibitors  of  such 
infringing  motion  picture  shall  not  exceed  the  sum  of  five  thousand  dollars  nor 
be  less  than  two  hundred  and  fifty  dollars,  and  such  damages  shall  in  no  other 
case  exceed  the  simi  of  five  thousand  dollars  nor  be  less  than  the  sum  of  two 
hundred  and  fifty  dollars,  and  shall  not  be  regarded  as  a  penalty.  But  the  fore- 
going exceptions  shall  not  deprive  the  copyright  proprietor  of  any  other  remedy 
given  him  under  this  law,  nor  shall  the  limitation  as  to  the  amount  of  recovery 
apply  to  infringements  occurring  after  the  actual  notice  to  a  defendant,  either 
by  service  of  process  in  a  suit  or  other  written  notice  served  upon  him. 

"First.  In  the  case  of  a  painting,  statue,  or  sculpture,  ten  dollars  for  every 
infringing  copy  made  or  sold  by  or  found  in  the  possession  of  the  infringer  or 
his  agents  or  employees ; 

"Second.  In  the  case  of  any  work  enumerated  in  section  five  of  this  Act, 
except  a  painting,  statue,  or  sculpture,  one  dollar  for  every  infringing  copy 
made  or  sold  by  or  found  in  the  possession  of  the  infringer  or  his  agents  or 
employees ; 

"Third.  In  the  case  of  a  lecture,  sermon,  or  address,  fifty  dollars  for  every 

infringing  delivery; 
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"Fourth.  In  the  case  of  a  dramatic  or  draraatico-musical  or  a  choral  or  or- 
chestral composition,  one  hundred  dollars  for  the  first  and  fifty  dollars  for  every 
subsequent  infringing  performance;  in  the  case  of  other  musical  compositions, 
ten  dollars  for  every  infringing  performance ; 

"(c)  To  deliver  up  on  oath,  to  be  impounded  during  the  pendency  of  the 
action,  upon  such  terms  and  conditions  as  the  court  may  prescribe,  all  articles 
alleged  to  infringe  a  copyright; 

"(d)  To  deliver  up  on  oath  for  destruction  all  the  infringing  copies  or  de- 
vices, as  well  as  all  plates,  molds,  matrices,  or  other  means  for  making  such  in- 
fringing copies  as  the  court  may  order. 

"(e)  Whenever  the  owner  of  a  musical  copyright  has  used  or  permitted  the 
use  of  the  copyrighted  work  upon  the  parts  of  musical  instruments  serving  to 
reproduce  mechanically  the  musical  work,  then  in  case  of  infringement  of  such 
copyright  by  the  unauthorized  manufacture,  use,  or  sale  of  interchangeable 
parts,  such  as  disks,  tolls,  bands,  or  cylinders  for  use  in  mechanical  music-pro- 
ducing machines  adapted  to  reproduce  the  copyrighted  music,  no  criminal  action 
shall  be  brought,  but  in  a  civil  action  an  injunction  may  be  granted  upon  such 
terms  as  the  court  may  impose,  and  the  plaintiif  shall  be  entitled  to  recover  in 
lieu  of  profits  and  damages  a  royalty  as  provided  in  section  one,  subsection  (e), 
of  this  Act :  Provided  also.  That  whenever  any  person,  in  the  absence  of  a  license 
agreement,  intends  to  use  a  copyrighted  musical  composition  upon  the  parts  of 
instruments  serving  to  reproduce  mechanically  the  musical  work,  relying  upon 
the  compulsory  license  provision  of  this  Act,  he  shall  serve  notice  of  such  inten- 
tion, by  registered  mail,  upon  the  copyright  proprietor  at  his  last  address  dis- 
closed by  the  records  of  the  copyright  office,  sending  to  the  copyright  office  a 
duplicate  of  such  notice ;  and  in  case  of  his  failure  so  to  do  the  court  may,  in 
its  discretion,  in  addition  to  sums  hereinabove  mentioned,  award  the  complain- 
ant a  further  sum,  not  to  exceed  three  times  the  amount  provided  by  section 
one,  subsection  (e),  by  way  of  damages,  and  not  as  a  penalty,  and  also  a  tem- 
porary injunction  until  the  full  award  is  paid. 

"Kules  and  regulations  for  practice  and  procedure  under  this  section  shall 
be  prescribed  by  the  Supreme  Court  of  the  United  States."     [S7  Stat,  L.  Jf88.'] 

For  sec.  25  of  the  Copyright  Act  of  March  4,  1909,  as  originally  enacted,  see  1909  Supp. 
Fed.  Stat.  Annot.  87. 


Aa  Act  To  amend  section  fifty-five  of  "An  Act  to  amend  and  consolidate  the  Acts  respectinc 

copyright,"  approved  March  fourth,  nineteen  hundred  and  nine. 

lAct  of  March  2,  1913,  ch.  P7.] 

[Certificate  of  registration.'}  That  section  fifty-five  of  the  Act  entitled  "An 
Act  to  amend  and  consolidate  the  Acts  respecting  copyright,"  approved  March 
fourth,  nineteen  hundred  and  nine,  be  amended  to  read  as  follows: 

"Sec.  55.  That  in  the  case  of  each  entry  the  person  recorded  as  the  claimant 

of  the  copyright  shall  be  entitled  to  a  certificate  of  registration  under  seal  of  the 

copyright  office,  to  contain  the  name  and  address  of  said  claimant,  the  name  of 

the  country  of  which  the  author  of  the  work  is  a  citizen  or  subject,  and  when 

an  alien  author  domiciled  in  the  United  States  at  the  time  of  said  registration, 

then  a  statement  of  that  fact,  including  his  place  of  domicile,  the  name  of  the 

author  (when  the  records  of  the  copyright  office  shall  show  the  same),  the  title 

of  the  work  which  is  registered  for  which  copyright  is  claimed,  the  date  of  the 

deposit  of  the  copies  of  such  work,  the  date  of  publication  if  the  work  has  Wu 
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reproduced  in  copies  for  sale,  or  publicly  distributed,  and  such  marks  as  to 
class  designation  and  entry  number  as  shall  fully  identify  the  entry.  In  the 
case  of  a  book,  the  certificate  shall  also  state  the  receipt  of  the  affidavit,  as  pro- 
vided by  section  sixteen  of  this  Act,  and  the  dfi^te  of  the  completion  of  the  print- 
ing, or  the  date  of  the  publication  of  the  book,  as  stated  in  the  said  affidavit. 
The  raster  of  copyrights  shall  prepare  a  printed  form  for  the  said  certificate, 
to  be  filled  out  in  each  case  as  above  provided  for  in  the  case  of  all  registrations 
made  after  this  Act  goes  into  effect,  and  in  the  case  of  all  previous  registrations 
so  far  as  the  copyright  office  record  books  shall  show  such  facts,  which  certificate, 
sealed  with  the  seal  of  the  copyright  office,  shall,  upon  payment  of  the  pre- 
scribed fee,  be  given  to  any  person  making  application  for  the  same.  Said  cer- 
tificate shall  be  admitted  in  any  court  as  prima  facie  evidence  of  the  facts  stated 
therein.  In  addition  to  such  certificate  the  register  of  copyrights  shall  furnish, 
upon  request,  without  additional  fee,  a  receipt  for  the  copies  of  the  work  de- 
posited to  complete  the  registration."     [57  Stat  L.  7^-J.] 

For  the  Act  of  March  4, 1909,  sec.  55  of  which  is  here  amended,  see  1909  Supp.  Fed.  Stat. 
Axmot.  80. 


CORPORATE  TRUSTS. 

See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


CORPORATIONS. 

Excise  Tax  on.  see  INTERNAL  REVENUE. 


CORPORATION  TAX. 

See  INTERNAL  REVENUE. 


CORRUPT  PRACTICES. 


See  ELECTIONS. 
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COTTON. 

Cotton  Reports,  see  AGRICULTURE, 
Cotton  Statistics,  see  CENSUS. 


COUNTERFEITING. 

See  PENAL  LAWS. 


COURTS. 

See  JUDICIARY. 


COURTS-MARTIAL. 

See  ARTICLES  OF  WAR, 


CRIMES. 

See  PENAL  LAWS, 


CURRENCY. 


Federal  Reserve  Act,  see  NATIONAL  BANKS. 

Paper  Money  Laundering  Machines,  see  PUBLIC  PRINTING. 


CUSTOMS  DUTIES. 

Act  of  Kay  10,  1912,  Ch.  117,  55. 

Examiner  of  Drugs,  etc.,  Boston,  Made  Assistant  Appraiser,  55. 
Act  of  May  10,  1912,  Ch.  118,  55. 

Sec.  1.  Bangor,  Me.,  Customs  District  —  Holeb  Made  Subport  of  Entry,  55. 
2.  Lowelltown  May  Be  Discontinued,  55. 

Act  of  May  27,  1912,  Ch.  131,  55. 

Cuyahoga,  Ohio,  Customs  District  —  Ashtabula  Made  Subport  of 
Entry,  55.    • 

Act  of  June  7,  1912,  Ch.  159,  55. 

Sec.  i.  Walhdlla,  Nechc,  and  Saint  John,  N.  Dak.,  Made  Subparts  of  Entry, 
55. 

2.  Immediate  Transportation  Privileges  Granted,  56. 

3.  Discontinuance  Authorized,  56. 

Act  of  June  15,  1912,  Ch.  168,  56. 

Indiana  Harbor,  Ind.,  made  Subport  of  Entry,  etc.,  56. 

Act  of  June  15,  1912,  Ch.  169,  56. 

Bay  City,  Mich.,  made  Subport  of  Entry  —  Immediate  Transporta- 
tion Facilities,  56. 

Act  of  August  20,  1912,  Ch.  305,  56. 

Galveston,  Tex.,  Customs  District  —  Port  Bolivar  Included,  56. 
Act  of  August  22,  1912,  Ch.  332,  57. 

Champlain  Customs  District,  N.  Y.  —  Fort  Covington  made  Sub- 
port  of  Entry,  57. 

Act  of  August  24,  1912,  Ch.  355,  57. 

Collecting  Customs  Revenue  —  Additional  —  Detection  of  Frauds 
Increased  —  Permanent  Appropriation  Repealed  from  June  30, 
1913  ^- Reorganization  of  Service  Directed  —  Estimates  for  Re- 
duced Cost  —  Scope  of  Reductions  —  Communication  to  Congress, 
57. 

Act  of  August  24,  1912,  Ch.  372,   58. 

New  Orleans,  La.,  Port  Limits  Extended  —  Boundaries,  58. 

Act  of  March  3,  1913,  Ch.  119,  58. 

Certified  Checks  —  May  be  Accepted  for  all  Public  Dues,  58. 

Act  of  September  18,  1913,  Ch.  13,  58. 

Dallas,  Tex.,  Granted  Immediate  Transportation  Privileges,  58. 

Act  of  October  3,  1913,  Ch.  16,  59. 
Sec.  I.  The  Tariff,  59. 

Schedule  A  —  Chemicals,  Oils,  and  Paints,  59. 

B  —  Earths,  Earthenware,  and  Glassware,   65. 
C  —  Metals  and  Manufactures  of,  69. 
D  —  Wood  and  Manufactures  of,  76. 
E  —  Sugar,  Molasses,  and  Manufactures  of,  77. 
F  —  Tobacco  and  Manufactures  of,   77. 
G  —  Agricultural  Products  and  Provisions,  78. 
H  —  Spirits,  Wines,  and  other  Beverages,   8U 
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Schedule  I  —  Cotton  Manufactures,  83. 

/  —  Flax,  Hemp,  and  Jute,  and  Manufactures  of,  86. 
K  —  Wool  and  Manufactures  of,  88, 
L  —  Silks  and  Silk  Goods,  90. 
M  —  Papers  and  Books,  90. 
N  —  Sundries,  93. 
Free  List,  99. 
77.  Income  Tax  (see  Internal  Revenue),  113. 
777.  Customs  Administration,  114. 
IV.  A.  Negotiation  of  Trade  Agreements  Authorized,  125. 

B.  Cuban  Reciprocity,  125. 

C.  Philippine  Islands,   125. 

D.  Porto  Rico,   126. 

E.  Countervailing  Duty  on  Imports  Receiving  Export  Bounty,  127. 

F.  Subsection  1.  Country  of  Origin  to  Be  Marked  on  Articles,  127- 

2.  Punishment  for  False  Marking,  etc,    127. 

G.  Subsection  1.  Importations  Prohibited,  127. 

2.  Punishment  for  Officials  Aiding  Violations,  128. 

3.  Proceedings  for  Seizure,  etc.,  128. 
H.  Subsection  1.  Neat  Cattle  and  Hides,  128. 

2.  Punishment  for  Violations,  128. 
7.  Convict  Labor  Manufactures,  129. 

/.  Subsection  1.  Discriminating  Duty  on  Imports  in  Foreign  Vessels, 

etc,  129. 

2.  Imports   Restricted    to   American    Vessels,   or   of 

Country  of  Origin,  129. 

3.  Not  Applicable  if  No  Similar  Restriction  Exists, 

129. 

4.  Miscellaneous  Articles  Admitted  Free,  129. 

5.  Shipbuilding  Materials,  etc,    130. 

6.  Articles  from  Bonded  Warehouses  to  Repair  Ves- 

sels Exempted,  130. 

7.  Discount  on  Imports  in  American  Registered  Ves^ 

sets,  130. 
K.  Supplies  to  Foreign  War  Vessels,  130. 

L.  Abandoned  Goods  from  Vessels  Sunken  in  American  Waters,  130. 
M.  Bonded  Manufacturing  Warehouses,  130. 
N.  Subsection  1.  Bonded  Smelting  Warehouses,  132. 

2.  Alcohol  for  Denaturization   (see  Internal  Reve- 
nue), 132. 
O.  Drawbacks,  132. 
P.  Reimported  Domestic  Articles,  133. 
Q.  Operation  of  Duties  Imposed  Herein,  133. 
R.  Estimate  of  Domestic  Production  and  Consumption  of  Articles 

Herein  Enumerated,  134. 
S.  Tariff  of  1909  Repealed  in  Part  — Sections  Not  Affected  — Cor- 
poration   Excise    Tax    to    Be    Assessed    for    1912  —  Con- 
tinued to  February  28,  1913  —  Computation  —  Collection  — 
Returns  for  1913  —  Repeal  —  Pending  Proceedings,  etc..  Not 
Affected  —  Rights  and  Liabilities  to  Be  Enforced  —  Prior  Of- 
fenses,  etc.  —  Limitations  Not  Affected,    134. 
T.  Im>alidity  of  One  Clause,  etc,  Not  to  Affect  Remainder  of  Act, 

135. 
U.  In  Effect  Day  after  Passage,   135. 
Act  of  October  3,  1913,  Ch.  20,    135. 

Perth  Amboy,  N.  L,  Granted  Immediate  Transportation  Privileges, 
135. 
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CROSS-REFERENCES. 

See  also  IMPORTS  AND  EXPORTS;  REVENUE  CUTTER  SERVICE. 


Ab  Act  To  make  the  special  examiner  of  drugs,  medicines,  and  chemicals  an  assistant  ap- 
praiser at  the  port  of  Boston. 

lAct  of  May  lO,  1912,  ch.  117.2 

[Examiner  of  drugs,  etc.,  Boston,,  made  assistant  appraiser.']  That  the 
special  examiner  of  drugs,  medicines,  and  chemicals  in  the  district  of  Boston 
and  Charlestown,  Massachusetts,  shall,  in  addition  to  his  duties  as  special  ex- 
aminer, for  which  he  shall  be  appointed  with  special  reference  to  his  qualifica- 
tions, perform  the  duties  and  hold  the  rank  of  an  assistant  appraiser.  [^7 
Stat.  L.  110.'] 

An  Act  To  establish  Holeh,  Maine,  a  snhport  of  entry  in  the  customs  collection  district  of 

Bangor,  Maine,  and  for  other  purposes. 

lAct  of  May  lO,  1912,  ch.  118."} 

[Sec.  1.]  [Bangor,  Me.,  customs  district  —  Holeb  made  subport  of  entry.] 
That  Holeb,  Maine,  be,  and  the  same  is  hereby,  established  a  subport  of  entry 
in  the  customs  collection  district  of  Bangor,  Maine,  and  that  the  privileges  of 
the  first  section  of  the  Act  approved  June  tenth,  eighteen  hundred  and  eighty, 
governing  the  immediate  transportation  of  dutiable  merchandise  without  ap- 
praisement, be,  and  the  same  are  hereby,  extended  to  the  said  subport  of  Holeb, 
Maine.    [87  Stat.  L.  110.] 

Sec.  2.  [Lowelltown  may  be  discontinued.]  That  the  Secretary  of  the 
Treasury  is  hereby  authorized  to  discontinue  Lowelltown  as  a  subport  of  entry 
whenever  he  may  be  satisfied  that  the  maintenance  of  such  subport  is  no  longer 
necessary  to  the  transaction  of  the  public  business.     [37  Stat.  L.  110.] 

An  Act  To  establish  Ashtabula,  Ohio,  a  subport  of  entry  in  the  customs  collection  district 

of  Cuyahoga,  Ohio,  and  for  other  purposes. 

lAct  of  May  27,  1912,  ch.  131."] 

[Cuyahoga,  Ohio,  customs  district  —  Ashtabula  made  subport  of  entry.] 
That  Ashtabula,  Ohio,  be,  and  the  same  is  hereby,  established  a  subport  of  entry 
in  the  customs  collection  district  of  Cuyahoga,  Ohio,  and  that  the  privileges  of 
the  first  section  of  the  act  approved  June  tenth,  eighteen  hundred  and  eighty, 
governing  the  immediate  transportation  of  dutiable  merchandise  without  ap- 
praisement, be,  and  the  same  are  hereby,  extended  to  the  said  subport  of  Ashta- 
bula, Ohio.     [37  Stat.  L.  116.] 

An  Act  To  designate  Walhalla,  Neche,  and  Saint  John,  in  the  State  of  North  Dakota,  sub- 
ports  of  entry,  and  to  extend  the  privileges  of  the  first  section  of  the  Act  of  Congress 
approved  June  tenth,  eighteen  hundred  and  eighty,  to  said  subports. 

lAct  of  June  7,  1912,  ch.  159."] 

[Sec.  1.]    [Walhalla,  Neche,  and  Saint  John,  N.  Dak.,  made  subports  of 
tniry.]    That  Walhalla,  Xeche,  and  Saint  John,  in  the  State  of  North  Dakota, 
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Act  of  June  7,  1912.  CUSTOMS  DUTIES,  Act  of  Aug.  20,  1912. 

be,  and  the  same  are  hereby,  designated  subports  of  entry  in  the  customs  collec- 
tion district  of  North  and  South  Dakota.     137  Stat.  L.  129,'] 

Sec.  2.  [Immediate  transportation  privileges  granted.']  That  the  privileges 
of  the  first  section  of  the  Act  approved  June  tenth,  eighteen  hundred  and 
eighty,  entitled  "An  Act  to  amend  the  statutes  in  relation  to  immediate  trans- 
portation of  dutiable  goods,  and  for  other  purposes,"  be,  and  the  same  are  here- 
by, extended  to  the  said  subports.     {37  Stat.  L.  129.] 

Sec.  3.  [Discontinuance  authorized.]  That  the  Secretary  of  the  Treasury 
is  hereby  authorized  to  discontinue  the  said  subports  of  entry,  or  to  withdraw 
the  privileges  of  the  first  section  of  the  Act  of  June  tenth,  eighteen  hundred 
and  eighty,  therefrom,  at  any  time  when  he  shall  be  satisfied  that  the  interests 
of  commerce  or  of  the  revenue  no  longer  require  their  continuance.  [37  StoL 
L.  130.] 


An  Act  To  establish  «  subport  of  entry  and  delivery  at  Indiana  Harbor,  in  the  State  of 

Indiana. 

lAct  of  June  16,  1912,  ch.  16S.2 

[Indiana  Harbor,  Ind.,  made  subport  of  entry,  etc.]  That  Indiana  Harbor, 
in  the  State  of  Indiana,  on  the  southern  shore  of  Lake  Michigan,  be,  and  the 
same  is  hereby,  constituted  a  subport  of  entry  and  delivery  within  the  district 
of  Chicago,  Illinois,  and  customs  officers  shall  be  stationed  at  said  subport  with 
authority  to  enter  and  clear  vessels,  receive  duties,  fees,  and  other  moneys,  and 
perform  such  other  services,  and  receive  such  compensation  as  in  the  judgment 
of  the  Secretary  of  the  Treasury  the  exigencies  of  commerce  may  require.  [57 
Stat.  L.  133.] 

An  Act  To  make  Bay  City,  Michigan,  a  subport  of  entry. 
\,Act  of  June  16,  1912,  oh.  169.'\ 

[Bay  City,  Mich.,  made  subport  of  entry  —  immediate  transportation  factU- 
ties.]  That  Bay  City,  in  the  State  of  Michigan,  be,  and  is  hereby,  constituted 
a  subport  of  entry  in  the  customs  collection  district  of  Huron,  and  that  the 
privileges  of  the  first  section  of  the  immediate  transportation  Act,  approved 
June  tenth,  eighteen  hundred  and  eighty,  entitled  "An  Act  to  amend  the  stat- 
utes in  relation  to  immediate  transportation  of  dutiable  goods,  and  for  other 
purposes,"  be,  and  the  same  are  hereby,  extended  to  said  subport.  And  such 
customs  officers  may,  in  the  discretion  of  the  Secretary  of  the  Treasury,  be 
stationed  at  said  subport  as,  in  his  judgment,  the  interests  of  the  service  may  re- 
quire, who  shall  receive  such  compensation  as  may  be  fixed  by  him,  [57  Stat. 
L.  133.] 

For  the  Act  of  June  10,  1880,  see  2  Fed.  Stat.  Annot  712. 

An  Act  To  extend  the  limits  of  the  port  of  entry  of  Galveston,  Texas,  to  include  Port  Bolivar, 

in  that  State. 

I  Act  of  August  20,  1912,  oh.  306.'\ 

[Oalvesion,   Tex.,  customs  district  —  Port  Bolivar  included.]     That  the 
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Act  of  Aug.  22,  1912.  CUSTOMS  DUTIES.  ^^^  of  Aug.  24,  1912. 

limits  of  the  port  of  entry  of  Galveston,  Texas,  be,  and  the  same  are  hereby,  ex- 
tended to  include  Port  Bolivar,  in  that  State.     [57  Stat.  L.  SIS.'] 


An  Act  To  make  Fort  Covington,  New  York,  a  subport  of  entry. 
lAct  of  August  23,  1912,  ch.  332.2 

[Champlain  customs  district,  N.  Y.  —  Fort  Covington  made  svbport  of 
eniryJ]  That  Fort  Covington,  in  the  State  of  New  York,  be,  and  is  hereby, 
constituted  a  subport  of  entry  in  the  customs  collection  district  of  Champlain, 
State  of  New  York,  and  that  the  privileges  of  the  first  section  of  the  act  ap- 
proved June  tenth,  eighteen  hundred  and  eighty,  relating  to  the  transportation 
of  dutiable  merchandise  without  appraisement,  be,  and  the  same  are  hereby,  ex- 
tended to  said  subport.     [57  Stdt.  L.  S26.'\ 

For  the  Act  of  June  10,  1880,  see  2  Fed.  Stat.  Annot.  712. 


{Collecting  customs  revenue  —  additional  —  detection  of  frauds  increased  — 
permanent  appropriation  repealed  from  June  30,  1913  —  reorganization  of 
service  directed  —  estimates  for  reduced  cost  —  scope  of  reductions  —  com- 
munication to  Congress.]  *  *  *  To  defray  the  expenses  of  collecting  the 
revenue  from  customs,  $4,650,000,  being  additional  to  the  permanent  appro- 
priation for  this  purpose  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  thirteen.  And  the  provisions  of  the  Act  of  !March  third,  eighteen 
hundred  and  seventy-nine  (Twentieth  Statutes,  page  three  hundred  and  eighty- 
six),  as  amended  by  the  Act  of  April  twenty-seventh,  nineteen  hundred  and  four 
(Thirty-third  Statutes,  page  three  hundred  and  ninety-six),  authorizing  the 
Secretary  of  the  Treasury  to  expend  out  of  the  appropriation  for  defraying 
the  expenses  of  collecting  the  revenue  from  customs  such  amount  as  he  may 
deem  necessary,  not  exceeding  $150,000  per  annum,  for  the  detection  and  pre- 
vention of  frauds  upon  the  customs  revenue,  are  hereby  further  amended  90  as 
to  increase  the  amount  to  be  so  expended  for  the  fiscal  year  nineteen  hundred 
and  thirteen  to  $200,000. 

Section  thirty-six  hundred  and  eighty-seven  of  the  Revised  Statutes  of  the 
United  States  is  repealed  to  take  eflFect  from  and  after  June  thirtieth,  nineteen 
hundred  and  thirteen. 

The  President  is  authorized  to  reorganize  the  customs  service  and  cause 
estimates  to  be  submitted  therefor  on  account  of  the  fiscal  year  nineteen  hun- 
dred and  fourteen  bringing  the  total  cost  of  said  service  for  said  fiscal  year 
within  a  sum  not  exceeding  $10,150,000  instead  of  $10,500,000,  the  amount  au- 
thorized to  be  expended  therefor  on  account  of  the  current  fiscal  year  nineteen 
hundred  and  twelve;  in  making  such  reorganization  and  reduction  in  expenses 
he  is  authorized  to  abolish  or  consolidate  collection  districts,  ports,  and  subports 
of  entry  and  delivery,  to  discontinue  needless  offices  and  employments,  to  reduce 
excessive  rates  of  compensation  below  amounts  fixed  by  law  or  Executive  order, 
and  to  do  all  such  other  and  further  things  that  in  his  judgment  may  be  neces- 
sary to  make  such  organization  effective  and  within  the  limit  of  cost  herein 
fixed ;  such  reorganization  shall  be  communicated  to  Congress  at  its  next  regular 
session  and  shall  constitute  for  the  fiscal  vear  nineteen  hundred  and  fourteen 
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Act  of  Aug.  24,  1912.  CUSTOMS  DUTIES,  Act  of  Sept.  18,  1913. 

•  and  until  otherwise  provided  by  Congress  the  permanent  organization  of  the 
customs  service.     [S7  Stat.  L.  J^S^.'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  355. 
For  R.  S.  sec.  3687,  see  2  Fed.  Stat.  Annot.  903. 


An  Act  To  extend  the  limits  of  the  port  of  entry  of  New  Orleans,  Louisiana. 

I  Act  of  August  24,  1912,  ch,  372.2 

INew  Orleans,  La.,  port  limits  extended  —  boundaries.']  That  the  limits 
of  the  port  of  entry  of  New  Orleans,  Louisiana,  be,  and  the  same  are  hereby, 
extended  to  include  that  portion  of  the  parish  of  Saint  Bernard  within  the 
following  boundaries:  Beginning  at  a  point  where  the  boimdary  line  between 
the  parishes  of  Orleans  and  Saint  Bernard  intersect  the  east  bank  of  the  Mis- 
sissippi River ;  thence  along  said  east  bank  to  where  the  boimdary  line  between 
lots  sixteen  and  seventeen  of  the  Corinne  and  Myrtle  Grove  plantations  (accord- 
ing to  a  plan  by  A.  C.  Bell,  civil  engineer,  July  eleventh,  eighteen  hundred 
and  ninety-three,  and  annexed  to  an  act  of  sale  by  A.  L,  Richardson  to  Jules 
Jifereaux,  passed  before  Charles  T.  Soniat,  esquire,  notary  public  in  the  parish 
of  Orleans,  January  second,  eighteen  hrmdred  and  ninety-four)  intersects 
said  east  bank,  said  point  of  intersection  being  at  a  distance  of  four  miles  and 
four  thousand  two  hundred  and  eighty  feet  below  the  point  at  which  the  bound- 
ary between  the  parishes  of  Orleans  and  Saint  Bernard  intersects  said  east 
bank;  thence  along  said  boundary  between  said  lots  sixteen  and  seventeen  a 
distance  of  four  thousand  feet;  thence  along  a  line  parallel  to  the  Mississippi 
River  to  the  point  where  said  boundary  line  intersects  the  boundary  between 
the  parishes  of  Orleans  and  Saint  Bernard;  thence  along  said  boundary  line 
to  the  point  of  beginning.     [87  Stat.  L.  ^99.'] 


An  Act  To  extend  the  authority  to  receive  certified  checks  drawn  on  national  and  State 
banks  and  trust  companies  in  payment  for  duties  on  imports  and  internal  taxes  and  all 
public  dues. 

^Act  of  March  3,  1913,  ch.  119.2 

[Certified  checks  —  may  he  accepted  for  all  pvhlic  dues.]  That  it  shall  be 
lawful  for  collecting  officers  to  receive  certified  checks  drawn  on  national  and 
State  banks  and  trust  companies,  during  such  time  and  under  such  regulations 
as  the  Secretary  of  the  Treasury  may  prescribe,  in  payment  for  duties  on  im- 
ports, internal  taxes,  and  all  public  dues,  including  special  customs  deposits; 
and  the  Act  of  March  second,  nineteen  hundred  and  eleven,  entitled  "An  Act  to 
authorize  the  receipt  of  certified  checks  for  duties  on  imports  and  internal 
taxes,"  is  hereby  amended  accordingly.     [87  Stat.  L.  788.] 

For  the  Act  of  March  2,  1911,  hereby  amended,  see  1912  Supp.  Fed.  Stat.  Annot.  63. 

An  Act  Extending  to  the  port  of  Dallas,  Texas,  the  privileges  of  section  seven  of  the  Act 
approved  June  tenth,  eighteen  hundred  and  eighty,  governing  the  immediate  transporta- 
tion of  dutiable  merchandise  without  appraisement. 

\,Act  of  September  18,  1913,  ch.  13.2 

[Dallas,  Tex.,  granted  immediate  transportation  privileges.]  That  the  privi- 
leges of  section  seven  of  the  Act  approved  Jime  tenth,  eighteen  hundred  and 
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Act  of  Oct.  3,  1913.  CUSTOMS  DUTIES.  Act  of  Oct.  3,  1913, 

«i&h*y>  governing  the  immediate  transportation  of  dutiable  merchandise  with- 
out appraisement,  be,  and  the  same  are  hereby,  extended  to  the  port  of  Dallas, 
in  the  State  of  Texas.     IS8  Stat.  L.  112.'] 

For  sec  7  of  the  Act  of  June  10«  1880«  see  2  Fed.  Stat.  Annot.  715. 


^  Act  To  reduce  tariff  ditties  aad  to  provide  rvnmmt  fot  the  Government,  and  for  other 

purposes. 

lAct  of  October  S,  1913,  ch.  16;  88  Stat.  L.  Ji*.] 


[SECTION!.    THE  TARIFF.] 

That  on  and  after  the  day  following  the  passage  of  this  Act,  except  as  other- 
wise specially  provided  for  in  this  Act,  there  shall  be  levied,  collected,  and  paid 
upon  all  articles  when  imported  from  any  foreign  country  into  the  United  States 
or  into  any  of  its  possessions  (except  the  Philippine  Islands  and  the  islands  of 
Guam  and  Tutuila)  the  rates  of  duty  which  are  by  the  schedules  and  paragraphs 
of  the  dutiable  list  of  this  section  prescribed,  namely : 

DUTIABLE  LIST. 

SCHEDULE   A— CHEMICALS,   OILS,   AND   PAINTS. 

1.  Acids:  Boracic  acid,  f  cent  per  pound;  citric  acid,  5  cents  per  pound; 
formic  acid,  1^  cents  per  pound ;  gallic  acid,  6  cents  per  pound ;  lactic  acid,  1^ 
cents  per  pound;  oxalic  acid,  1^  cents  per  pound;  pyrogallic  acid,  12  cents  per 
pound ;  salicylic  acid,  2^  cents  per  pound ;  tannic  acid  and  tannin,  5  cents  per 
pound;  tartaric  acid,  3 J  cents  per  pound;  all  other  acids  and  acid  anhydrides 
not  specially  provided  for  in  this  section,  15  per  centum  ad  valorem. 

2.  Acetic  anhydrid,  2^  cents  per  pound. 

3.  Acetone,  1  cent  per  pound. 

4.  Dried  egg  albumen,  3  cents  per  pound. 

5.  Alkalies,  alkaloids,  and  all  chemical  and  medicinal  compounds,  prepara- 
tions, mixtures  and  salts,  and  combinations  thereof  not  specially  provided  for 
in  this  section,  15  per  centum  ad- valorem. 

6.  Alumina,  hydrate  of,  or  refined  bauxite;  alum,  alum  cake,  patent  alum, 
sulphate  of  alumina,  and  aluminous  cake,  and  all  other  manufactured  com- 
pounds of  alumina,  not  specially  provided  for  in  this  section,  15  per  centum 
ad  valorem. 

7.  Ammonia,  carbonate  of,  and  muriate  of,  J  of  1  cent  per  pound ;  phosphate 
of,  1  cent  per  pound ;  liquid  anhydrous,  2^  cents  per  pound ;  ammoniacal  gas 
liquor,  10  per  centum  ad  valorem. 

8.  Argols  or  crude  tartar  or  wine  lees  crude  or  partly  refined,  containing 
not  more  than  90  per  centum  of  potassium  bitartrate,  5  per  centifm  ad  valorem ; 
containing  more  than  90  per  centum  of  potassium  bitartrate,  cream  of  tartar, 
and  Rochelle  salts  or  tartrate  of  soda  and  potassa,  2^  cents  per  pound ;  calcium 
tartrate  crude,  5  per  centum  ad  valorem. 

9.  Balsams:  Copaiba,  fir  or  Canada,  Peru,  tolu,  and  all  other  balsams, 
which  are  natural  and  uncompounded  and  not  suitable  for  the  manufacture  of 
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perfumery  and  cosmetics,  if  in  a  crude  state,  not  advanced  in  value  or  condition 
by  any  process  or  treatment  whatever  beyond  that  essential  to  the  proper  pack- 
ing of  the  balsams  and  the  prevention  of  decay  or  deterioration  pending  manu- 
facture, all  the  foregoing  not  specially  provided  for  in  this  section,  10  per  cent- 
um ad  valorem ;  if  advanced  in  value  or  condition  by  any  process  or  treatment 
whatever  beyond  that  essential  to  the  proper  packing  of  the  balsams  and  the 
prevention  of  decay  or  deterioration  pending  manufacture,  all  the  foregoing 
not  specially  provided  for  in  this  section,  15  per  centum  ad  valorem :  Provided, 
That  no  article  containing  alcohol  shall  be  classified  for  duty  under  this  para- 
graph. 

10.  Barium,  chloride  of,  J  cent  per  pound;  dioxide  of,  IJ  cents  per  pound; 
carbonate  of,  precipitated,  15  per  centum  ad  valorem. 

11.  Blacking  of  all  kinds,  polishing  powders,  and  all  creams  and  preparations 
for  cleaning  or  polishing,  not  specially  provided  for  in  this  section,  15  per 
centum  ad  valorem:  Provided,  That  no  preparations  containing  alcohol  shall 
be  classified  for  duty  under  this  paragraph. 

12.  Bleaching  powder,  or  chloride  of  lime,  Mo  cent  per  pound. 

13.  Caffein,  $1  per  pound ;  compounds  of  caffein,  25  per  centum  ad  valorem ; 
impure  tea,  tea  waste,  tea  siftings  or  sweepings,  for  manufacturing  purposes 
in  bond,  pursuant  to  the  provisions  of  the  Act  of  May  sixteenth,  nineteen  hun- 
dred and  eight,  1  cent  per  pound. 

14.  Calomel,  corrosive  sublimate,  and  other  mercurial  preparations,  15  per 
centum  ad  valorem. 

15.  Chalk,  precipitated,  suitable  for  medicinal  or  toilet  purposes;  chalk  pnt 
up  in  the  form  of  cubes,  blocks,  sticks,  or  disks,  or  otherwise,  including  tailors', 
billiard,  red,  and  other  manufactures  of  chalk  not  specially  provided  for  in 
this  section,  25  per  centum  ad  valorem. 

16.  Chemical  and  medicinal  compounds  and  preparations,  including  mix- 
tures and  salts,  distilled  oils,  essential  oils,  expressed  oils,  rendered  oils,  greases, 
ethers,  flavoring  and  other  extracts  and  fruit  essences,  all  the  foregoing  and 
their  combinations  when  containing  alcohol,  and  all  articles  consisting  of  vege- 
table or  mineral  objects  immersed  or  placed  in,  or  saturated  with,  alcohol,  ex- 
cept perfumery  and  spirit  varnishes,  and  all  alcoholic  compoimds  not  specially 
provided  for  in  this  section,  if  containing  20  per  centum  of  alcohol  or  less,  10 
cents  per  pound  and  20  per  centum  ad  valorem ;  containing  more  than  20  per 
centum  and  not  more  than  50  per  centum  of  alcohol,  20  cents  per  pound  and 
20  per  centum  ad  valorem ;  containing  more  than  50  per  centum  of  alcohol,  40 
cents  per  pound  and  20  per  centum  ad  valorem. 

17.  Chemical  and  medicinal  compounds,  combinations  and  all  similar  arti- 
cles dutiable  under  this  section,  except  soap,  whether  specially  provided  for  or 
not,  put  up  in  individual  packages  of  two  and  one-half  pounds  or  less  gross 
weight  (except  samples  without  commercial  value)  shall  be  dutiable  at  a  rate 
not  less  than  20  per  centum  ad  valorem :  Provided,  That  chemicals,  drugs,  me- 
dicinal and  similar  substances,  whether  dutiable  or  free,  imported  in  capsules, 
pills,  tablets,  lozenges,  troches,  ampoules,  jubes,  or  similar  forms,  shall  be  dutia- 
ble at  not  less  than  25  per  centum  ad  valorem. 

18.  Chloral  hydrate,  salol,  phenolphthalein,  urea,  terpin  hydrate,  acetanilid, 
acetphenetidin,  antipyrine,  glycerophosphoric  acid  and  salts  and  compounds 
thereof,  acetylsalicylic  acid,  aspirin,  guiacol  carbonate,  and  thymol,  25  per  cent- 
um ad  valorem, 

19.  Chloroform,  2  cents  per  pound ;  carbon  tetrachloride,  1  cent  per  pound. 
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20.  Coal-tar  dyes  or  colors,  not  specially  provided  for  in  this  section,  30  per 
centum  ad  valorem. 

21.  All  other  products  or  preparations  of  coal  tar,  not  colors  or  dyes,  not 
specially  provided  for  in  this  section,  15  per  centum  ad  valorem. 

22.  Coal-tar  distillates,  not  specially  provided  for  in  this  section;  benzol, 
naphtol,  resorcin,  toluol,  xylol ;  all  the  foregoing  not  medicinal  and  not  colors 
or  dyes,  5  per  centum  ad  valorem. 

23.  Coal-tar  products  known  as  anilin  oil  and  salts,  toluidine,  xylidin,  cumi- 
din,  binitrotoluol,  binitrobenzol,  Lenzidin,  tolidin,  dianisidin,  naphtylaniin, 
diphenylamin,  benzaldehyde,  benzyl  chloride,  nitro-benzol  and  nitrotoluol,  naph- 
tylaminsulfoacids  and  their  sodium  or  potassium  salts,  naphtolsulfoacids  and 
their  sodium  or  potassium  salts,  amidonaphtolsulfoacids  and  their  sodium  or 
potassium  salts,  amidosalicylic  acid,  binitrochlorbenzol,  diamidostilbendisulfo- 
acid,  metanilic  acid,  paranitranilin,  dimethylanilin ;  all  the  foregoing  not  medi- 
cinal and  not  colors  or  dyes,  10  per  centum  ad  valorem. 

24.  Cobalt,  oxide  of,  10  cents  per  pound. 

25.  Collodion  and  all  other  liquid  solutions  of  pyroxylin,  or  of  other  cellu- 
lose esters,  or  of  cellulose,  15  per  centum  ad  valorem ;  compounds  of  pyroxylin 
or  of  other  cellulose  esters,  whether  known  as  celluloid  or  by  any  other  name,  if 
in  blocks,  sheets,  rods,  tubes,  or  other  forms  not  polished,  wholly  or  partly,  and 
not  made  into  finished  or  partly  finished  articles,  25  per  centum  ad  valorem;  if 
polished,  wholly  or  partly,  or  if  finished  or  partly  finished  articles,  of  which 
collodion  or  any  compound  of  pyroxylin  or  other  cellulose  esters,  by  whatever 
name  known,  is  the  component  material  of  chief  value,  40  per  centum  ad 
valorem. 

26.  Coloring  for  brandy,  wine,  beer,  or  other  liquors,  40  per  centum  ad  va- 
lorem. 

27.  Drugs,  such  as  barks,  beans,  berries,  buds,  bulbs,  bulbous  roots,  excres- 
cences, fruits,  flowers,  dried  fibers,  dried  insects,  grains,  gums,  herbs,  leaves, 
jichens,  mosses,  roots,  stems,  vegetables,  seeds  (aromatic,  not  garden  seeds), 
seeds  of  morbid  growth,  and  weeds;  any  of  the  foregoing  which  are  natural 
and  uncompoimded  drugs  and  not  edible,  and  not  specially  provided  for  in  this  * 
section,  but  which  are  advanced  in  value  or  condition  by  shredding,  grinding, 
chipping,  crushing,  or  any  other  process  or  treatment  whatever  beyond  that 
essential  to  the  proper  packing  of  the  drugs  and  the  prevention  of  decay  or 
deterioration  pending  manufacture,  10  per  centum  ad  valorem:  Provided, 
That  no  article  containing  alcohol  shall  be  classified  for  duty  under  this  para- 
graph. 

28.  Ergot,  10  cents  per  pound. 

29.  Ethers:  Sulphuric,  4  cents  per  pound;  amyl  nitrite,  20  per  centum  ad 
valorem ;  amyl  acetate  and  ethyl  acetate  or  acetic  ether,  5  cents  per  pound ;  ethyl 
chloride,  20  per  centum  ad  valorem ;  ethers  and  esters  of  all  kinds  not  specially 
provided  for  in  this  section,  20  per  centum  ad  valorem:  Provided,  That  no 
article  containing  more  than  10  per  centum  of  alcohol  shall  be  classified  for 
duty  under  this  paragraph. 

39.  Leaves  and  roots:  Buchu  leaves,  10  cents  per  pound;  coca  leaves,  10 
and  other  dyewoods,  and  all  extracts  of  vegetable  origin  suitable  for  dyeing, 
coloring,  or  staining,  not  specially  provided  for  in  this  section;  all  the  fore- 
going not  containing  alcohol  and  not  medicinal,  f  of  1  cent  per  pound. 

31.  Extract  of  chlorophyll,  15  per  centum  ad  valorem ;  saffron  and  safBower, 
and  extract  of,  and  saffron  cake,  10  per  centum  ad  valorem :  Provided,  That  no 
article  containing  alcohol  shall  be  classified  for  duty  under  this  paragraph. 
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32.  Formaldehyde  solution  containing  not  more  than  40  per  centum  of 
formaldehyde,  or  formaline,  1  cent  per  pound. 

33.  Fusel  oil,  or  amylic  alcohol,  \  cent  per  pound. 

34.  Gelatin,  glue,  and  glue  size,  valued  not  above  10  cents  per  pound,  1  cent 
per  pound ;  valued  above  10  cents  per  pound  and  not  above  25  cents  per  pound, 
15  per  centum  ad  valorem ;  valued  above  25  cents  per  pound,  25  per  centum. ad 
valorem ;  manufactures  of  gelatin  or  manufactures  of  which  gelatin  is  the  com- 
ponent material  of  chief  value,  25  per  centum  ad  valorem;  isinglass  and  pre- 
pared fish  sounds,  25  per  centum  ad  valorem;  agar-agar,  20  per  centum  ad 
valorem. 

35.  Glycerin,  crude,  not  purified,  1  cent  per  poimd;  refined,  2  cents  per 
pound. 

36.  Gums :  Amber,  and  amberoid  unmanufactured,  or  crude  gum,  not  spec- 
ially provided  for  in  this  section,  $1  per  pound ;  arable,  or  Senegal,  ^  cent  per 
pound ;  camphor,  crude,  natural,  1  cent  per  pound ;  camphor,  refined  and  syn- 
thetic, 5  cents  per  pound ;  chicle,  crude,  15  cents  per  pound ;  refined  or  advanced 
in  value  by  drying,  straining,  or  any  other  process  or  treatment  whatever  be- 
yond that  essential  to  the  proper  packing,  20  cents  per  pound ;  dextrine,  made 
from  potato  starch  or  potato  flour,  1\  cents  per  pound ;  dextrine,  not  otherwise 
provided  for,  burnt  starch  or  British  gum,  dextrine  substitutes,  and  soluble  or 
chemically  treated  starch,  %  of  I'cent  per  pound. 

37.  Ink  and  ink  powders,  15  per  centum  ad  valorem. 

38.  Iodoform,  and  potassium  iodide.  15  cents  per  pound. 

39.  Leaves  and  roots:  Buchu  leaves,  10  cents  per  pound;  coca  leaves,  10 
cents  per  pound;  gentian,  \  cent  per  pound;  licorice  root,  \  cent  per  pound; 
sarsparilla  root,  1  cent  per  pound. 

40.  Licorice,  extracts  of,  in  pastes,  rolls,  or  other  forms,  1  cent  per  pound. 

41.  Lime,  citrate  of,  1  cent  per  pound. 

42.  Magnesia:  Calcined,  3^  cents  per  pound;  carbonate  of,  precipitated,  1^ 
cents  per  pound ;  sulphate  of,  or  Epsom  salts.  Mo  cent  per  pound. 

43.  Menthol,  50  cents  per  pound. 

44.  Oils,  rendered:  Sod  [sic],  seal,  herring,  and  other  fish  oil,  not  specially 
provided  for  in  this  section,  3  cents  per  gallon ;  whale  oil,  5  cents  per  gallon ; 
sperm  oil,  8  cents  per  gallon ;  w^ool  grease,  including  that  known  commercially  as 
degras  or  brown  wool  grease,  crude  and  not  refined  or  improved  in  value  or  con- 
dition, J  cent  per  pound ;  refined  or  improved  in  value  or  condition,  and  not  spe- 
cially provided  for  in  this  section,  \  cent  per  pound ;  lanolin,  1  cent  per  pound ; 
all  other  animal  oils,  rendered  oils  and  greases,  and  all  combinations  of  the 
same,  not  specially  provided  for  in  this  section,  15  per  centum  ad  valorem. 

45.  Oils,  expressed:  Alizarin  assistant,  sulphoricinoleic  acid,  and  ricinoleic 
acid,  and  soaps  containing  castor  oil,  any  of  the  foregoing  in  whatever  form, 
and  all  other  alizarin  assistants  and  all  soluble  greases  used  in  the  processes  of 
softening,  dyeing,  or  finishing,  not  specially  provided  for  in  this  section,  25 
per  centum  ad  valorem;  castor  oil,  12  cents  per  gallon;  flaxseed  and  linseed 
oil,  raw,  boiled,  or  oxidized,  10  cents  per  gallon  of  7^  pounds ;  poppy-seed  oil, 
raw,  boiled,  or  oxidized,  rapeseed  oil,  and  peanut  oil,  6  cents  per  gallon ;  hemp- 
seed  oil,  3  cents  per  gallon;  almond  oil,  sweet,  5  cents  per  pound;  sesame  or 
sesamum  seed  or  bean  oil,  1  cent  per  pound ;  olive  oil,  not  specially  provided 
for  in  this  section,  20  cents  per  gallon ;  olive  oil,  in  bottles,  jars,  k^s,  tins,  or 
other  packages  having  a  capacity  of*  less  than  five  standard  gallons  each,  30 
cents  per  gallon ;  all  other  expressed  oils  and  all  combinations  of  the  same,  not 

speciallv  provided  for  in  this  section,  15  per  centum  ad  valorem. 

62 


Act  of  Oct.  3,  1913.  CUSTOMS  DUTIES.  ^ct  of  Oct.  3,  1913. 

46.  Oils,  distilled  and  essential :  Orange  and  lemon,  10  per  centum  ad  valo- 
rem; peppermint,  25  cents  per  pound;  mace  oil,  6  cents  per  pound;  almond, 
bitter ;  amber ;  ambergris ;  anise  or  anise  seed ;  bergamot ;  camomile ;  caraway ; 
cassia;  cinnamon;  cedrat;  citronella  and  lemon-grass;  civet;  fennel;  jasmine 
or  jasimine;  juniper;  lavender,  and  aspic  or  spike  lavender;  limes;  neroli  or 
orange  flower;  origanum,  red  or  white;  rosemary  or  anthoss;  attar  of  roses; 
thyme;  and  valerian;  all  the  foregoing  oils,  and  all  fruit  ethers,  oils,  and  essen- 
ces, and  essential  and  distilled  oils  and  all  combinations  of  the  same,  not  spec- 
ially provided  for  in  this  section,  20  per  centum  ad  valorem :  Provided,  That  no 
article  containing  alcohol  shall  be  classified  for  duty  under  this  paragraph. 

47.  Opium,  crude  or  unmanufactured,  and  not  adulterated,  containing  9  per 
centum  and  over  of  morphia,  $3  per  pound;  opium  of  the  same  composition, 
dried  to  contain  15  per  centum  or  less  of  moisture,  powdered,  or  otherwise  ad- 
vanced beyond  the  condition  of  crude  or  unmanufactured,  $4  per  pound ;  mor- 
phia or  morphine,  sulphate  of,  and  all  alkaloids  of  opium,  and  salts  and  esters 
thereof,  $3  per  ounce;  cocaine,  ecgonine,  and  all  salts  and  derivatives  of  the 
same,  $2  per  ounce;  aqueous  extract  of  opium,  for  medicinal  uses,  and  tinc- 
ture of,  as  laudanum,  and  other  liquid  preparations  of  opium,  not  specially 
provided  for  in  this  section,  60  per  centum  ad  valorom ;  opium  containing  less 
than  9  per  centum  of  morphia,  $6  per  pound;  but  preparations  of  opium  de- 
posited in  bonded  warehouses  shall  not  be  removed  therefrom  without  payment 
of  duties,  and  such  duties  shall  not  be  refunded :  Provided,  That  nothing  here- 
in contained  shall  be  so  construed  as  to  repeal  or  in  any  manner  impair  or  af- 
fect the  provisions  of  an  Act  entitled  "An  Act  to  prohibit  the  importation  and 
use  of  opium  for  other  than  medicinal  purposes,"  approved  February  ninth, 
nineteen  hundred  and  nine. 

48.  Perfumery,  including  cologne  and  other  toilet  waters,  articles  of  per- 
fumery, whether  in  sachets  or  otherwise,  and  all  preparations  used  as  applica- 
tions to  the  hair,  mouth,  teeth,  or  skin,  such  as  cosmetics,  dentifrices,  including 
tooth  soaps,  pastes,  including  theatrical  grease  paints,  and  pastes,  pomades, 
powders,  and  other  toilet  preparations,  all  the  foregoing,  if  containing  alcohol, 
40  cents  per  pound  and  60  per  centum  ad  valorem ;  if  not  containing  alcohol, 
60  per  centum  ad  valorem;  floral  or  flower  waters  containing  no  alcohol,  not 
specially  provided  for  in  this  section,  20  per  centum  ad  valorem. 

49.  Ambergris,  enfleurage  greases  and  floral  essences  by  whatever  method 
obtained ;  flavoring  extracts^  musk,  grained  or  in  pods,  civet,  and  all  natural  or 
synthetic  odoriferous  or  aromatic  substances,  preparations,  and  mixtures  used 
in  the  manufacture  of,  but  not  marketable  as,  perfumes  or  cosmetics ;  all  the 
foregoing  not  containing  alcohol  and  not  specially  provided  for  in  this  section, 
20  per  centum  ad  valorem. 

50.  Plasters,  healing  or  curative,  of  all  kinds,  and  court-plaster,  15  per  cent- 
um ad  valorem. 

51.  Baryta,  sulphate  of,  or  barytes,  including  barytes  earth,  unmanufactured, 
15  per  centum  ad  valorem;  manufactured,  20  per  centum  ad  valorem;  blanc- 
fixe,  or  artificial  sulphate  of  barytes,  and  satin  white,  or  artificial  sulphate  of 
lime,  20  per  centum  ad  valorem. 

52.  Blues,  such  as  Berlin,  Prussian,  Chinese,  and  all  others,  containing  fer- 
rocyanide  of  iron,  in  pulp,  dry  or  ground  in  or  mixed  with  oil  or  water,  20  per 
centum  ad  valorem ;  ultramarine  blue,  whether  dry,  in  pulp,  or  ground  in  or 
mixed  with  oil  or  water,  and  wash  blue  containing  ultramarine,  15  per  centum 
ad  valorem.  • 

53.  Black  pigments,  made  from  bone,  ivory,  or  vegetable  substance,  by  what- 
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ever  name  known ;  gas  black  and  lampblack,  dry  or  ground  in  or  mixed  with 
oil  or  water,  15  per  centum  ad  valorem. 

54.  Chrome  yellow,  chrome  green,  and  all  other  chromium  colors  in  the  manu- 
facture of  which  lead  and  bichromate  of  potash  or  soda  are  used,  in  pulp,  dry, 
or  ground  in  or  mixed  with  oil  or  water,  20  per  centum  ad  valorem. 

55.  Ocher  and  ochcry  earths,  sienna  and  sienna  earths,  and'umber  and  umber 
earths,  5  per  centum  ad  valorem ;  Spanish  brown,  Venetian  red,  Indian  red,  and 
colcothar  or  oxide  of  iron,  not  specially  provided  for  in  this  section,  10  per  cent- 
um ad  valorem. 

56.  Lead  pigments:  Litharge,  orange  mineral,  red  lead,  white  lead,  and  all 
pigments  containing  lead,  dry  or  in  pulp,  and  ground  or  mixed  with  oil  or 
"water,  not  specially  provided  for  in  this  section,  25  per  centum  ad  valorem. 

57.  Lead,  acetate  of,  w^hite,  and  nitrate  of,  1^  cents  per  pound;  acetate  of, 
brown,  gray,  or  yellow,  1  cent  per  pound ;  all  other  lead  compounds  not  special- 
ly provided  for  in  this  section,  20  per  centum  ad  valorem. 

58.  Varnishes,  including  so-called  gold  size  or  japan,  10  per  centum  ad  valo- 
rem: Provided,  That  spirit  varnishes  containing  less  than  10  per  centimi  of 
methyl  alcohol  of  the  total  alcohol  contained  therein,  shall  be  dutiable  at  $1.33 
per  gallon  and  15  per  centum  ad  valorem. 

59.  Vermilion  reds,  containing  quicksilver,  dry  or  ground  in  oil  or  water, 
15  per  centum  ad  valorem;  when  not  containing  quicksilver  but  made  of  lead 
or  containing  lead,  25  per  centum  ad  valorem. 

60.  Whiting  and  Paris  white,  dry,  and  chalk,  groimd  or  bolted,  Wo  cent  per 
pound;  whiting  and  Paris  white,  ground  in  oil,  or  putty,  15  per  centum  ad 
valorem. 

61.  Zinc,  oxide  of,  arid  pigments  containing  zinc  but  not  containing  more 
than  5  per  centum  of  lead,  ground  dry,  10  per  centum  ad  valorem ;  when  ground 
in  or  mixed  with  oil  or  water,  lithopone  and  white  sulphide  of  zinc,  15  per  cent- 
um ad  valorem. 

62.  Zinc,  chloride  of  and  sulphate  of,  ^  cent  per  pound. 

63.  Enamel  paints,  and  all  paints,  colors,  pigments,  stains,  crayons,  includ- 
ing charcoal  crayons  or  fusains,  smalts,  and  frostings,  and  all  ceramic  and  glass 
fluxes,  glazes,  enamels,  and  colors,  \vhether  crude,  dry,  mixed,  or  ground  with 
water  or  oil  or  with  solutions  other  than  oil,  not  specially  provided  for  in  this 
section,  15  per  centum  ad  valorem;  all  paints,  colors,  and  pigments  commonly 
known  as  artists'  paints  or  colors,  whether  in  tubes,  pans,  cakes,  or  other  forms, 
20  per  centum  ad  valorem ;  all  color  lakes,  whether  dry  or  in  pulp,  not  special- 
ly provided  for  in  this  section,  20  per  centum  ad  valorem. 

64.  Potash :  Bicarbonate  of,  refined^  and  chlorate  of,  i  cent  per  pound ;  chro- 
mate  and  bichromate  of,  1  cent  per  pound ;  nitrate  of,  or  saltpeter,  refined,  $7 
per  ton;  permanganate  of,  1  cent  per  pound;  prussiate  of,  red,  2  cents  per 
poimd;  yellow,  1;J:  cents  per  pound. 

65.  Salts  and  all  other  compounds  and  mixtures  of  which  bismuth,  gold, 
platinum,  rhodium,  silver,  or  tin  constitute  the  element  of  chief  value,  10  per 
centum  ad  valorem. 

(j6.  Soaps:  Perfumed  toilet  soaps,  30  per  centum  ad  valorem;  medicinal 
soaps,  20  per  centum  ad  valorem ;  castile  soap,  and  unperf umed  toilet  soap,  10 
per  centum  ad  valorem ;  all  other  soaps  and  soap  powder  not  specially  provided 
for  in  this  section,  5  per  centum  ad  valorem. 

67.  Soda :  Benzoate  of,  5  cents  per  pound ;  chlorate  of,  and  nitrite  of,  ^  cent 
per  pound ;  bicarbonate  of,  or  supercarbonate  of,  or  saleratus,  and  other  alkalies 
containing  50  per  centum  or  more  of  bicarbonate  of  soda ;  hydrate  of,  or  caus- 
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tic;  phosphate  of;  hyposulphite  of;  sulphid  of,  and  sulphite  of,  \  cent  per 
pound ;  chromate  and  bichromate  of,  and  yellow  prussiate  of,  f  cent  per  pound ; 
borate  of,  or  borax  refined ;  crystal  carbonate  of,  monohydrate,  and  sesquicar- 
bonate  of;  sal  soda,  and  soda  crystals,  ^  cent  per  pound;  and  sulphate  of  soda 
crystallized,  or  Glauber  salts,  $1  per  ton. 

68.  Sponges :  Trimmed  or  untrimmed  but  not  advanced  in  value  by  chemical 
processes,  10  per  centum  ad  valorem;  bleached  sponges  and  sponges  advanced 
in  value  by  processes  involving  chemical  operations,  manufactures  of  sponges, 
or  of  which  sponge  is  the  component  material  of  chief  value,  not  specially  pro- 
vided for  in  this  section,  15  per  centum  ad  valorem. 

69.  Talcum,  ground  talc,  steatite,  and  French  chalk,  cut,  powdered,  washed, 
or  pulverized,  15  per  centum  ad  valorem. 

70.  Vanillin,  10  cents  per  ounce;  vanilla  beans,  30  cents  per  pound;  tonka 
beans,  25  cents  per  pound. 

SCHEDULE    B— EAETHS,    EAKTHENWARE,    AND    GLASSWAEE. 

71.  Fire  brick,  magnesite  brick,  chrome  brick,  and  brick  not  specially  pro- 
vided for  in  this  section,  not  glazed,  enameled,  painted,  vitrified,  ornamented, 
or  decorated  in  any  manner,  10  per  centum  ad  valorem ;  if  glazed,  enameled, 
painted,  vitrified,  ornamented,  or  decorated  in  any  manner,  and  bath  brick,  16 
per  centum  ad  valorem. 

72.  Tiles,  plain  unglazed,  one  color,  exceeding  two  square  inches  in  size,  1^ 
cents  per  square  foot;  glazed,  ornamented,  hand-painted,  enameled,  vitrified, 
semivitrified,  decorated,  encaustic,  ceramic  mosaic,  flint,  spar,  embossed,  gold 
decorated,  grooved  and  corrugated,  and  all  other  earthenware  tiles  and  tiling, 
except  pill  tiles  and  so-called  quarries  or  quarry  tiles,  but  including  tiles  wholly 
or  in  part  of  cement,  5  cents  per  square  foot;  so-called  quarries  or  quarry  tiles, 
20  per  centum  ad  valorem ;  mantels,  friezes,  and  articles  of  every  description 
or  parts  thereof,  composed  wholly  or  in  chief  value  of  eartheaware  tiles  or  tiling, 
except  pill  tiles,  30  per  centum  ad  valorem. 

73.  Lime,  5  per  centum  ad  valorem. 

74.  Plaster  rock  or  gypsum,  crude,  ground  or  calcined,  pearl  hardening  for 
paper  makers'  use;  white,  non-staining  Portland  cement,  Keene's  cement,  or 
other  cement  of  which  gypsum  is  the  component  material  of  chief  value,  and  all 
other  cements  not  specially  provided  for  in  this  section,  10  per  centum  ad  va- 
lorem. 

75.  Pumice  stone,  unmanufactured,  5  per  centum  ad  valorem;  wholly  or 
partially  manufactured,  \  cent  per  pound ;  manufactures  of  pumice  stone,  or 
of  which  pumice  stone  is  the  component  material  of  chief  value,  not  specially 
provided  for  in  this  section,  25  per  centum  ad  valorem. 

76.  Clays  or  earths,  unwrought  or  unmanufactured,  not  specially  provided 
for  in  this  section,  50  cents  per  ton ;  wrought  or  manufactured,  not  specially 
provided  for  in  this  section,  $1  per  ton;  china  clay  or  kaolin,  $1.25  per  ton; 
fuller's  earth,  unwrought  and  unmanufactured,  75  cents  per  ton;  wrought  or 
manufactured,  $1.50  per  ton;  fluorspar,  .$1.50  per  ton:  Provided,  That  the 
weijjht  of  the  casks  or  other  containers  shall  be  included  in  the  dutiable  weight. 

77.  Mica,  unmanufactured,  valued  at  not  above  15  cents  per  pound,  4  cents 
per  pound;  valued  above  15  cents  per  pound,  25  per  centum  ad  valorem;  cut 
mica,  mica  splittings,  built-up  mica,  and  all  manufactures  of  mica,  or  of  which 
mica  is  the  component  material  of  chief  value,  30  per  centum  ad  valorem; 
grotmd  mica,  16  per  centum  ad  valorem. 
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78.  Common  yellow,  brown,  or  gray  earthenware  made  of  natural  unwashed 
and  unmixed  clay ;  plain  or  embossed,  common  salt-glazed  stoneware ;  stoneware 
and  earthenware  crucibles;  all  the  foregoing,  not  ornamented,  incised,  or  dec- 
orated in  any  manner,  15  per  centum  ad  valorem;  if  ornamented,  incised,  or 
decorated  in  any  manner  and  manufactures  wholly  or  in  chief  value  of  such 
ware,  not  specially  provided  for  in  this  section,  20  per  centum  ad  valorem; 
Rockingham  earthenware,  30  per  centum  ad  valorem. 

79.  Earthenware  and  crockery  ware  composed  of  a  nonvitrified  absorbent 
body,  including  white  granite  and  semiporcelain  earthenware,  and  cream-col- 
ored ware,  and  stoneware,  including  clock  cases  with  or  without  movements, 
pill  tiles,  plaques,  ornaments,  toys,  charms,  vases,  statues,  statuettes,  mugs, 
cups,  steins,  lamps,  and  all  other  articles  composed  wholly  or  in  chief  value  of 
such  ware ;  if  plain  white,  plain  yellow,  plain  brown,  plain  red,  or  plain  black, 
not  painted,  colored,  tinted,  stained,  enameled,  gilded,  printed,  ornamented  or 
decorated  in  any  manner,  and  manufactures  in  chief  value  of  such  ware  not 
specially  provided  for  in  this  section,  35  per  centum  ad  valorem;  if  painted, 
colored,  tinted,  stained,  enameled,  gilded,  printed,  or  ornamented  or  decorated 
in  any  manner,  and  manufactures  in  chief  value  of  such  ware  not  specially 
provided  for  in  this  section,  40  per  centum  ad  valorem. 

80.  China  and  porcelain  wares  composed  of  a  vitrified  nonabsorbent  body 
which  when  broken  shows  a  vitrified  or  vitreous,  or  semivitrified  or  semivitre- 
ous  fracture,  and  all  bisque  and  parian  wares,  including  clock  cases  with  or 
without  movements,  plaques,  ornaments,  toys,  charms,  vases,  statues,  statuettes, 
mugs,  cups,  steins,  lamps,  and  all  other  articles  composed  wholly  or  in  chief 
value  of  such  ware,  if  plain  white,  or  plain  brown,  not  painted,  colored,  tinted, 
stained,  enameled,  gilded,  printed,  or  ornamented  or  decorated  in  any  manner ; 
and  manufactures  in  chief  value  of  such  ware  not  specially  provided  for  in 
this  section,  50  per  centum  ad  valorem;  if  painted,  colored,  tinted,  stained, 
enameled,  gilded,  printed,  or  ornamented  or  decorated  in  any  manner  and  man- 
ufactures in  chief  vdXwQ  of  such  ware  not  specially  provided  for  in  this  section, 
55  per  centum  ad  valorem. 

81.  Earthy  or  mineral  substances  wholly  or  partially  manufactured  and 
articles  and  wares  composed  wholly  or  in  chief  value  of  earthy  or  mineral  sub- 
stances, not  specially  provided  for  in  this  section,  whether  susceptible  of  decora- 
tion or  not,  if  not  decorated  in  any  manner,  20  per  centum  ad  valorem;  if 
decorated,  25  per  centum  ad  valorem;  unmanufactured  carbon,  not  specially 
provided  for  in  this  section,  15  per  centum  ad  valorem;  electrodes  for  electric 
furnaces,  electrolytic  and  battery  purposes,  brushes,  plates,  and  disks,  all  the 
foregoing  composed  wholly  or  in  chief  value  of  carbon,  25  per  centum  ad  valo- 
rem ;  manufactures  of  carbon  not  specially  provided  for  in  this  section,  20  per 
centum  ad  valorem. 

82.  Gas  retorts,  10  per  centum  ad  valorem ;  lava  tips  for  burners,  15  per 
centum  ad  valorem;  carljons  for  electric  lighting,  wholly  or  partly  finished, 
made  entirely  from  petroleum  coke,  15  cents  per  hundred  feet;  if  composed 
chiefly  of  lampblack  or  retort  carbon,  40  cents  per  hundred  feet;  carbons  for 
flaming  arc  lamps,  not  specially  provided  for  in  this  section,  and  filter  tubes,  30 
per  centum  ad  valorem;  porous  carbon  pots  for  electric  batteries,  15  per  centum 
ad  valorem. 

83.  Plain  green  or  colored,  molded  or  pressed,  and  flint,  lime,  or  lead  glass 
bottles,  vials,  jars,  and  covered  and  uncovered  demijohns,  and  carboys,  any  of 
the  foregoing,  filled  or  unfilled,  not  otherwise  specially  provided  for  in  this  sec- 
tion, and  whether  their  contents  be  dutiable  or  free  (except  such  aa  contain 
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merchandise  subject  to  an  ad  valorem  rate  of  duty,  or  to  a  rate  of  duty  based 
in  whole  or  in  part  upon  the  value  thereof  which  shall  be  dutiable  at  the  rate 
applicable  to  their  contents),  30  per  centum  ad  valorem:  Provided,  That  the 
terms  bottles,  vials,  jars,  demijohns,  and  carboys,  as  used  herein,  shall  be  re- 
stricted to  such  articles  when  suitable  for  use  as  and  of  the  character  ordinarily 
employed  as  containers  for  the  holding  or  transportation  of  merchandise,  and 
not  as  appliances  or  implements  in  chemical  or  other  operations. 

84.  Glass  bottles,  decanters,  and  all  articles  of  every  description  composed 
wholly  or  in  chief  value  of  glass,  ornamented  or  decorated  in  any  manner,  or 
cut,  engraved,  painted,  decorated,  ornamented,  colored,  stained,  silvered,  gilded, 
etched,  sand  blasted,  frosted,  or  printed  in  any  manner,  or  ground  (except  such 
grinding  as  is  necessary  for  fitting  stoppers  or  for  purposes  other  than  ornamen- 
tation), and  all  articles  of  every  description,  including  bottles  and  bottle  glass- 
ware, composed  wholly  or  in  chief  value  of  glass  blown  either  in  a  mold  or 
otherwise ;  all  of  the  foregoing,  not  specially  provided  for  in  this  section,  filled 
or  unfilled,  and  whether  their  contents  be  dutiable  or  free,  45  per  centum  ad 
valorem:  Provided,  That  for  the  purposes  of  this  Act,  bottles  with  cut-glass 
stoppers  shall,  with  the  stoppers,  be  deemed  entireties. 

85.  Unpolished,  cylinder,  crown,  and  common  window  glass,  not  exceeding 
one  hundred  and  fifty  square  inches,  |^  of  1  cent  per  pound ;  above  that,  and 
not  exceeding  three  hundred  and  eighty-four  square  inches,  1  cent  per  pound ; 
above  that,  and  not  exceeding  seven  hundred  and  twenty  square  inches,  1^  cents 
per  pound ;  above  that,  and  not  exceeding  one  thousand  two  hundred  square 
inches,  1^  cents  per  pound ;  above  that,  and  not  exceeding  two  thousand  four 
hundred  square  inches,  If  cents  per  pound;  above  that,  2  cents  per  pound: 
Provided,  That  unpolished,  cylinder,  crown,  and  common  window  glass,  im- 
ported in  boxes,  shall  contain  fifty  square  feet,  as  nearly  as  sizes  will  permit, 
and  the  duty  shall  be  computed  thereon  according  to  the  actual  weight  of  glass. 

86.  Cylinder  and  crown  glass,  polished,  not  exceeding  three  hundred  and 
eighty-four  square  inches,  3  cents  per  square  foot ;  above  that,  and  not  exceed- 
ing seven  hundred  and  twenty  square  inches,  4  cents  per  square  foot;  above 
that,  and  not  exceeding  one  thousand  four  hundred  and  forty  square  inches,  7 
cents  per  square  foot ;  above  that,  10  cents  per  square  foot. 

87.  Fluted,  rolled,  ribbed,  or  rough  plate  glass,  or  the  same  containing  a 
wire  netting  w-ithin  itself,  not  including  crown,  cylinder,  or  common  window 
glass,  not  exceeding  three  hundred  and  eighty-four  square  inches,  ^  cent  per 
square  foot ;  all  above  that,  1  cent  per  square  foot ;  and  all  fluted,  rolled,  ribbed, 
or  rough  plate  glass,  weighing  over  one  hundred  pounds  per  one  hundred 
square  feet,  shall  pay  an  additional  duty  on  the  excess  at  the  same  rates  herein 
imposed :  Provided,  That  all  of  the  above  plate  glass,  when  ground,  smoothed, 
or  otherwise  obscured,  shall  be  subject  to  the  same  rate  of  duty  as  cast  polished 
plate  glass  unsilvered. 

88.  Cast  polished  plate  glass,  finished  or  unfinished  and  unsilvered,  or  the 
same  containing  a  wire  netting  within  itself,  not  exceeding  three  hundred  and 
eighty-four  square  inches,  6  cents  per  square  foot;  above  that,  and  not  exceed- 
ing seven  hundred  and  twenty  square  inches,  8  cents  per  square  foot ;  all  above 
that,  12  cents  per  square  foot. 

89.  Cast  polished  plate  glass,  silvered,  cylinder  and  crown  glass,  silvered, 
and  looking-glass  plates  exceeding  in  size  one  hundred  and  forty-four  square 

1       inches,  shall  be  subject  to  a  duty  of  1  cent  per  square  foot  in  addition  to  the 
rates  otherwise  chargeable  on  such  glass  unsilvered :  Provided,  That  no  looking- 
i       glass  plates  or  glass  silvered,  when  framed,  shall  pay  a  less  rate  of  duty  than 
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that  imposed  upon  similar  glass  of  like  description  not  framed,  but  shall  pay  in 
addition  thereto  upon  such  frames  the  rate  of  duty  applicable  thereto  when 
imported  separate. 

9.0.  Cast  polished  plate  glass,  silvered  or  unsilvered,  and  cylinder,  crown,  or 
common  window  glass,  silvered  or  unsilvered,  polished  or  unpolished,  when 
bent,  ground,  obscured,  frosted,  sanded,  enameled,  beveled,  etched,  embossed, 
engraved,  flashed,  stained,  colored,  painted,  ornamented,  or  decorated,  shall  be 
subject  to  a  duty  of  4  per  centum  ad  valorem  in  addition  to  the  rates  otherwise 
chargeable  thereon. 

91.  Spectacles,  eyeglasses,  and  goggles,  and  frames  for  the  same,  or  parts 
thereof,  finished  or  unfinished,  35  per  centum  ad  valorem. 

92.  Lenses  of  glass  or  pebble,  molded  or  pressed,  or  ground  and  polished  to 
a  spherical,  cylindrical,  or  prismatic  form,  and  ground  and  polished  piano  or 
coquill  glasses,  wholly  or  partly  manufactured,  strips  of  glass,  not  more  than 
three  inches  wide,  ground  or  polished  on  one  or  both  sides  to  a  cylindrical  or 
prismatic  form,  including  those  used  in  the  construction  of  gauges,  and  glass 
slides  for  magic  lanterns,  25  per  centum  ad  valorem. 

93.  Opera  and  field  glasses,  optical  instruments  and  frames  and  mountings 
for  the  same;  all  the  foregoing  not  specially  provided  for  in  this  section,  35 
per  centum  ad  valorem. 

94.  Surveying  instruments,  telescopes,  microscopes,  photographic  and  pro- 
jection lenses,  and  frames  and  mountings  for  the  same,  25  per  centum  ad  va- 
lorem. 

95.  Stained  or  painted  glass  windows,  or  parts  thereof,  and  all  mirrors, 
not  exceeding  in  size  one  hundred  and  forty-four  square  inches,  with  or  with- 
out frames  or  cases ;  incandescent  electric-light  bulbs  and  lamps,  with  or  without 
filaments ;  and  all  glass  or  manufactures  of  glass  or  paste  or  of  which  glass  or 
paste  is  the  component  material  of  chief  value,  not  specially  provided  for  in  this 
section,  30  per  centum  ad  valorem. 

96.  Fusible  and  glass  enamel,  not  specially  provided  for  in  this  section,  20 
per  centum  ad  valorem ;  opal  or  cylinder  glass  tiles  or  tiling,  30  per  centum  ad 
valorem. 

97.  Marble,  breccia,  and  onyx,  in  block,  rough  or  squared  only,  50  cents  per 
cubic  foot ;  marble,  breccia,  and  onyx,  sawed  or  dressed,  over  two  inches  in  thick- 
ness, 75  cents  per  cubic  foot ;  slabs  or  paving  tiles  of  marble  or  onyx,  containing 
not  less  than  four  superficial  inches,  if  not  more  than  one  inch  in  thickness,  6 
cents  per  superficial  foot ;  if  more  than  one  inch  and  not  more  than  one  and  one- 
half  inches  in  thickness,  8  cents  per  superficial  foot ;  if  more  than  one  and  one- 
half  inches  and  not  more  than  two  inches  in  thickness,  10  cents  per  superficial 
foot;  if  rubbed  in  whole  or  in  part,  2  cents  per  superficial  foot  in  addition; 
mosaic  cubes  of  marble  or  onyx,  not  exceeding  two  cubic  inches  in  size,  if  loose, 
20  per  centum  ad  valorem ;  if  attached  to  paper  or  other  material,  35  per  cen- 
tum ad  valorem. 

98.  Marble,  breccia,  onyx,  alabaster,  and  jet,  wholly  or  partly  manufactured 
into  monuments,  benches,  vases,  and  other  articles,  or  of  which  these  substances 
or  either  of  them  is  the  component  material  of  chief  value,  and  all  articles  com- 
posed wholly  or  in  chief  value  of  agate,  rock  crystal,  or  other  semiprecious 
stones,  except  such  as  are  cut  into  shapes  and  forms  fitting  them  expressly  for 
use  in  the  construction  of  jewelry,  not  specially  provided  for  in  this  section,  45 
per  centum  ad  valorem. 

99.  Freestone,  granite,  sandstone,  limestone,  lava,  and  all  other  stone  suit- 
able for  use  as  monumental  or  building  stone,  except  marble,  breccia,  and  onyx, 
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not  specially  provided  for  in  this  section,  hewn,  dressed,  or  polished,  or  other- 
wise manufactured,  25  per  centum  ad  valorem;  unmanufactured,  or  not 
dressed,. hewn,  or  polished,  3  cents  per  cubic  foot. 

100.  Grindstones,  finished  or  unfinished,  $1.50  per  ton. 

101.  Slates,  slate  chimney  pieces,  mantels,  slabs  for  tables,  roofing  slates, 
and  all  other  manufactures  of  slate,  not  specially  provided  for  in  this  section, 
10  per  centum  ad  valorem. 

SCHEDULE  C— METALS  AKD  MANUFACTURES  OF. 

102.  Chrome  or  chromium  metal,  ferrochrome  or  ferrochromium,  ferromolyb- 
denum,  ferrophosphorus,  ferrotitanium,  ferrotungsten,  ferrovanadium,  molyb- 
denum, titanium,  tantalum,  tungsten  or  wolfram  metal,  and  ferrosilicon,  and 
other  alloys  used  in  the  manufacture  of  steel,  not  specially  provided  for  in 
this  section,  15  per  centum  ad  valorem. 

103.  Muck  bars,  bar  iron,  square  iron,  rolled  or  hammered,  round  iron,  in 
coils  or  rods,  bars  or  shapes  of  rolled  or  hammered  iron  not  specially  provided 
for  in  this  section,  6  per  centum  ad  valorem. 

104.  Eeams,  girders,  joists,  angles,  channels,  car-truck  channels,  TT,  columns 
and  posts  or  parts  or  sections  of  columns  and  posts,  deck  and  bulb  beams,  sashes, 
frames,  and  building  forms,  together  with  all  other  structural  shapes  of  iron  or 
steel,  whether  plain,  punched,  or  fitted  for  use,  or  whether  assembled  or  manu- 
factured, 10  per  centum  ad  valorem. 

105.  Boiler  or  other  plate  iron  or  steel,  and  strips  of  iron  or  steel,  not  special- 
ly provided  for  in  this  section ;  sheets  of  iron  or  steel,  common  or  black,  of  what- 
ever dimensions,  whether  plain,  corrugated  or  crimped,  including  crucible  plate 
steel  and  saw  plates,  cut  or  sheared  to  shape  or  otherwise,  or  unsheared,  and 
skelp  iron  or  steel,  whether  sheared  or  polled  in  grooves,  or  otherwise,  12  per 
centum  ad  valorem. 

106.  Iron  or  steel  anchors  or  parts  thereof;  forgings  of  iron  or  steel,  or  of 
combined  iron  and  steel,  but  not  machined,  tooled,  or  otherwise  advanced  in 
condition  by  any  process  or  operation  subsequent  to  the  forging  process,  not 
specially  provided  for  in  this  section,  12  per  centum  ad  valorem ;  antifriction 
balls,  ball  bearings,  and  roller  bearings,  of  iron  or  steel  or  other  metal,  finished 
or  unfinished,  and  parts  thereof,  35  per  centum  ad  valorem. 

107.  Hoop,  band,  or  scroll  iron  or  steel  not  otherwise  provided  for  in  this 
section,  and  barrel  hoops  of  iron  or  steel,  wholly  or  partly  manufactured,  10 
per  centum  ad  valorem. 

108.  Railway  fishplates  or  splice  bars  made  of  iron  or  steel,  10  per  centum 
ad  valorem. 

109.  All  iron  or  steel  sheets,  plates,  or  strips,  and  all  hoop,  band,  or  scroll 

iron  or  steel,  when  galvanized  or  coated  with  zinc,  spelter,  or  other  metals,  or 

any  alloy  of  those  metals;  sheets  or  plates  composed  of  iron,  steel,  copper, 

nickel,  or  other  metal  with  layers  of  other  metal  or  metals  imposed  thereon 

by  forging,  hammering,  rolling,  or  welding;  sheets  of  iron  or  steel,  polished, 

planished,  or  glanced,  by  whatever  name  designated,  including  such  as  have 

been  pickled  or  cleaned  by  acid,  or  by  any  other  material  or  process,  or  which 

are  coM  rolled,  smoothed  only,  not  polished,  and  such  as  are  cold  hammered, 

blued,  brightened,  tempered,  or  polished  by  any  process  to  such  perfected 

surface  finish  or  polish  better  than  the  grade  of  cold  rolled,  smoothed  only; 

and  sheets  or  plates  of  iron  or  steel,  or  taggers  iron  or  steel,  coated  with  tin 

or  lead,  or  with  a  mixture  of  which  these  metals,  or  either  of  them  is  a  com- 
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ponent  part,  by  the  dipping  or  any  other  process,  and  commercially  known  as 
tin  plates,  teme  plates,  and  taggers  tin,  and  tin  plates  coated  with  metal,  and 
metal  sheets  decorated  in  colors  or  coated  with  nickel  or  other  metals  by  dip- 
ping, printing,  stenciling,  or  other  process,  15  per  centum  ad  valorem. 

110.  Steel  bars,  and  tapered  or  beveled  bars;  mill  shafting;  pressed,  sheared, 
or  stamped  shapes,  not  advanced  in  value  or  condition  by  any  process  or  opera- 
tion subsequent  to  the  process  of  stamping;  hammer  molds  or  swaged  steel; 
gun-barrel  molds  not  in  bars;  all  descriptions  and  shapes  of  dry  sand,  loam, 
or  iron  molded  steel  castings,  sheets,  and  plates;  all  the  foregoing,  if  made 
by  the  Bessemer,  Siemens-Martin,  open-hearth,  or  similar  process^^,  not  con- 
taining alloys,  such  as  nickel,  cobalt,  vanadium,  chromium,  tungsten  or  wol- 
fram, molybdenum,  titanium,  iridium,  uranium,  tantalum,  boron,  and  similar 
alloys,  8  per  centum  ad  valorem ;  steel  ingots,  cogged  ingots,  blooms  and  slabs, 
die  blocks  or  blanks;  billets  and  bars  and  tapered  or  beveled  bars;  pressed, 
sheared,  or  stamped  shapes  not  advanced  in  value  or  condition  by  any  process 
or  operation  subsequent  to  the  process  of  stamping;  hammer  molds  or  swaged 
steel;  gun-barrel  molds  not  in  bars;  alloys  used  as  substitutes  for  steel  in  the 
manufacture  of  tools;  all  descriptions  and  shapes  of  dry  sand,  loam,  or  iron 
molded  castings,  sheets,  and  plates ;  rolled  wire  rods  in  coils  or  bars  not  smaller 
than  twenty  one-hundredths  of  one  inch  in  diameter,  and  steel  not  specially 
provided  for  in  this  section,  all  the  foregoing  when  made  by  the  crucible,  elec- 
tric, or  cementation  process,  either  with  or  without  alloys,  and  finished  by  roll- 
ing, hammering,  or  otherwise,  and  all  steels  by  whatever  process  made,  con- 
taining alloys  such  as  nickel,  cobalt,  vanadium,  chromium,  tungsten,  wolfram, 
molybdenum,  titanium,  iridium,  uranium,  tantalum,  boron,  and  similar  alloys, 
15  per  centum  ad  valorem. 

111.  Steel  wool  or  steel  shavings,  20  per  centum  ad  valorem. 

112.  Grit,  shot,  and  sand  made  of  iron  or  steel,  that  can  be  used  as  abrasives, 
80  per  centum  ad  valorem. 

113.  Eivet,  screw,  fence,  nail,  and  other  iron  or  steel  wire  rods,  whether 
round,  oval,  or  square,  or  in  any  other  shape,  and  flat  rods  up  to  six  inches  in 
width  ready  to  be  drawn  or  rolled  into  wire  or  strips,  all  the  foregoing  in  coils 
or  otherwise,  including  wire  rods  and  iron  6r  steel  bars,  cold  rolled,  cold  drawn, 
cold  hammered,  or  polished  in  any  way  in  addition  to  the  ordinary  process  of 
hot  rolling  or  hammering,  not  specially  provided  for  in  this  section,  10  per 
centum  ad  valorem :  Provided,  That  all  round  iron  or  steel  rods  smaller  than 
twenty  one-hundredths  of  one  inch  in  diameter  shall  be  classed  and  dutiable 
as  wire. 

114.  Round  iron  or  steel  wire;  wire  composed  of  iron,  steel,  or  other  metal, 
except  gold  or  silver,  covered  with  cotton,  silk,  or  other  material ;  corset  clasps, 
corset- steels,  dress  steels,  and  all  flat  wires  and  steel  in  strips  not  thicker  than 
number  fifteen  wire  gauge  and  not  exceeding  five  inches  in  width,  whether 
in  long  or  short  lengths,  in  coils  or  otherwise,  and  whether  rolled  or  drawn 
through  dies  or  rolls,  or  otherwise  produced;  telegraph,  telephone,  and  other 
wires  and  cables  composed  of  metal  and  rubber,  or  of  metal,  rubber,  and  other 
materials;  iron  and  steel  wire  coated  by  dipping,  galvanizing,  or  similar 
process  with  zinc,  tin,  or  other  metal;  all  other  \vire  not  specially  provided 
for  in  this  section  and  articles  manufactured  wholly  or  in  chief  value*  of  any 
wire  or  wires  provided  for  in  this  section;  all  the  foregoing  15  per  centum  ad 
valorem;  wire  heddles  and  healds,  25  per  centum  ad  valorem;  wire  rope,  30 
per  centum  ad  valorem. 

115.  No  article  not  specially  provided  for  in  this  section,  which  is  wholly 
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or  partly  manufactured  from  tin  plate,  terne  plate,  or  the  sheet,  plate,  hoop, 
band,  or  scroll  iron  or  steel  herein  provided  for,  or  of  which  such  tin  plate, 
terne  plate,  sheet,  plate,  hoop,  band,  or  scroll  iron  or  steel  shall  be  the  material 
of  chief  value,  shall  pay  a  lower  rate  of  duty  than  that  imposed  on  the  tin  plate, 
terne  plate,  or  sheet,  plate,  hoop,  band,  or  scroll  iron  or  steel  from  which  it  is 
made,  or  of  which  it  shall  be  the  component  thereof  of  chief  value. 

116.  No  allowance  or  reduction  of  duties  for  partial  loss  or  damage  in  con- 
sequence of  rust  or  of  discoloration  shall  be  made  upon  any  description  of  iron 
or  steel,  or  upon  any  article  wholly  or  partly  manufactured  of  iron  or  steel, 
or  upon  any  manufacture  of  iron  or  steel. 

117.  All  metal  produced  from  iron  or  its  ores,  which  is  cast  and  malleable, 
of  whatever  description  or  form,  without  regard  to  the  percentage  of  carbon 
contained  therein,  whether  produced  by  cementation,  or  converted,  cast,  or 
made  from  iron  or  its  ores,  by  the  crucible,  Bessemer,  Clapp-Griffith,  pneu- 
matic, Thomas-Gilchrist,  basic,  Siemens-Martin,  or  open-hearth  process,  or  by 
the  equivalent  of  either,  or  by  a  combination  of  two  or  more  of  the  processes, 
or  their  equivalents,  or  by  any  fusion  or  other  process  which  produces  from  iron 
or  its  ores  a  metal  either  gi*anular  or  fibrous  in  structure,  which  is  cast  and 
malleable,  excepting  what  is  known  as  malleable-iron  castings,  shall  be  classed 
and  denominated  as  steel. 

118.  Anvils  of  iron  or  steel,  or  of  iron  and  steel  combined,  by  whatever  proc- 
ess made,  or  in  whatever  stage  of  manufacture,  1 5  per  centum  ad  valorem. 

119.  Automobiles,  valued  at  $2,000  or  more,  and  automobile  bodies,  45  per 
centum  ad  valorem ;  automobiles  valued  at  less  than  $2,000,  30  per  centum  ad 
valorem;  automobile  chassis,  and  finished  parts  of  automobiles,  not  including 
tires,  30  per  centum  ad  valorem. 

120.  Bicycles,  motor  cycles,  and  finished  parts,  thereof,  not  including  tires, 
25  per  centum  ad  valorem. 

121.  Axles,  or  parts  thereof,  axle  bars,  axle  blanks,  or  forgings  for  axles, 
whether  of  iron  or  steel,  without  reference  to  the  stage  or  state  of  manufacture, 
not  otherwise  provided  for  in  this  section,  10  per  centum  ad  valorem:  Pro- 
vided, That  when  iron  or  steel  axles  are  imported  fitted  in  wheels,  or  parts  of 
wheels,  of  iron  or  steel,  they  shall  be  dutiable  at  the  same  rate  as  the  wheels 
in  which  thev  are  fitted. 

122.  Blacksmiths'  hammers,  tongs,  and  sledges,  track  tools,  wedges,  and 
crowbars,  whether  of  iron  or  steel,  10  per  centum  ad  valorem. 

123.  Nuts  or  nut  blanks,  and  washers,  5  per  centum  ad  valorem;  bolts  of 
iron  or  steel,  with  or  without  threads  or  nuts,  or  bolts  blanks,  finished  hinges  or 
hinge  blanks,  10  per  centum  ad  valorem;  spiral  nut  locks  and  lock  washers, 
whether  of  iron  or  steel,  30  per  centum  ad  valorem. 

124.  Card  clothing  not  actually  and  permanently  fitted  to  and  attached  to 
carding  machines  or  to  parts  thereof  at  the  time  of  importation,  when  manufac- 
tured with  round  iron  or  untempered  round  steel  wire,  10  per  centum  ad 
valorem;  when  manufactured  with  tempered  round  steel  wire,  or  with  plated 
wire  or  other  than  round  iron  or  steel  wire,  or  with  felt  face,  or  wool  face,  or 
rubber  face  cloth  containing  wool,  35  per  centum  ad  valorem. 

125.  Cast  iron  pipe  of  every  description,  cast-iron  andirons,  plates,  stove 

plates,  sadirons,  tailor's  irons,  hatter's  irons,  and  castings  and  vessels  wholly 

of  cast  iron,  including  all  castings  of  iron  or  cast-iron  plates  which  have  been 

chiseled,  drilled,  machined,  or  otherwise  advanced  in  condition  by  processes  or 

operations  subsequent  to  the  casting  process  but  not  made  up  into  articles  or 

finished  machine  parts;  castings  of  malleable  iron  not  sp<jcially  provided  for 
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in  this  section ;  cast  hollow  ware,  coated,  glazed,  or  tinned,  10  per  centum  ad 
valorem. 

126.  Chain  or  chains  of  all  kinds,  made  of  iron  or  steel,  not  specially  pro- 
vided for  in  this  section,  20  per  centum  ad  valorem;  sprocket  and  machine 
chains,  25  per  centum  ad  valorem. 

127.  Lap-welded,  butt-welded,  seamed,  or  jointed  iron  or  steel  tubes,  pipes, 
flues,  or  stays;  cylindrical  or  tubular  tanks  or  vessels,  for  holding  gas,  liquids, 
or  other  material,  whether  full  or  empty;  flexible  metal  tubing  or  hose,  not 
specially  provided  for  in  this  section,  whether  covered  with  wire  or  other  ma- 
terial, or  otherwise,  including  any  appliances  or  attachments  affixed  thereto; 
welded  cylindrical  furnaces,  tubes  or  flues  made  from  plate  metal,  and  cor- 
rugated, ribbed,  or  otherwise  reenforced  against  collapsing  pressure,  and  all 
other  iron  or  steel  tubes,  finished,  not  specially  provided  for  in  this  section,  20 
per  centum  ad  valorem. 

128.  Penknives,  pocketknives,  clasp  knives,  priming  knives,  budding  knives, 
erasers,  manicure  knives,  and  all  knives  by  whatever  name  known,  including 
such  as  are  denominatively  mentioned  in  this  section,  which  have  folding  or 
other  than  fixed  blades  or  attachments,  and  razors,  all  the  foregoing,  whether 
assembled  but  not  fully  finished  or  finished;  valued  at  not  more  than  $1  per 
dozen,  36  per  centum  ad  valorem;  valued  at  more  than  $1  per  dozen,  55  per 
centum  ad  valorem:  Provided,  That  blades,  handles,  or  other  parts  of  any  of 
the  foregoing  knives,  razors,  or  erasers  shall  be  dutiable  at  not  less  than  the 
rate  herein  imposed  upon  the  knives,  razors,  and  erasers,  of  which  they  are 
parts.  Scissors  and  shears,  and  blades  for  the  same,  finished  or  unfinished,  30 
per  centum  ad  valorem:  Provided  further.  That  all  articles  specified  in  this 
paragraph  shall,  when  imported,  have  the  name  of  the  maker  or  purchaser  and 
beneath  the  same  the  name. of  the  country  of  origin  die-sunk  conspicuously 
and  indelibly  on  the  blade,  shank,  or  tang  of  at  least  one  or,  if  practicable,  each 
and  every  blade  thereof. 

129.  Sword  blades,  and  swords  and  side  arms,  irrespective  of  quality  or  use^ 
in  part  of  metal,  30  per  centum  ad  valorem, 

130.  Table,  butchers',  carving,  cooks',  hunting,  kitchen,  bread,  butter, 
vegetable,  fruit,  cheese,  carpenters'  bench,  curriers',  drawing,  farriers',  flesh- 
ing,  hay,  tanners',  plumbers',  painters',  palette,  artists',  and  shoe  knives,  forks 
and  steels,  finished  or  unfinished,  without  handles,  25  per  centum  ad  valorem; 
with  handles,  30  per  centum  ad  valorem:  Provided,  That  all  the  articles 
specified  in  this  paragraph,  when  imported,  shall  have  the  name  of  the  maker 
or  purchaser,  and  beneath  the  same  the  name  of  the  country  of  origin  indelibly 
stamped  or  branded  thereon  in  a  place  that  shall  not  be  covered  thereafter. 

131.  Files,  file  blanks,  rasps,  and  floats,  of  all  cuts  and  kinds,  25  per  centum 
ad  valorem. 

132.  Muskets,  air-rifles,  muzzle-loading  shotguns  and  rifles,  and  parts  thereof, 
15  per  centum  ad  valorem. 

133.  Breech-loading  shotgims  and  rifles,  combination  shotguns  and  rifles, 
and  parts  thereof  and  fittings  therefor,  including  barrels  further  advanced 
than  rough  bored  only;  pistols,  whether  automatic,  magazine,  or  revolving,  or 
parts  thereof  and  fittings  therefor,  35  per  centum  ad  valorem. 

134.  Table,  kitchen,  and  hospital  utensils  or  other  similar  hollow  ware  com- 
posed of  iron  or  steel,  enameled  or  glazed  with  vitreous  glasses ;  table,  kitchen, 
and  hospital  utensils  or  other  similar  hollow  ware  composed  wholly  or  in  chief 
value  of  aluminum;   all  the  foregoing  not  especially  provided   for  in  this 

section,  25  per  centum  ad  valorem. 
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135.  Xeedles  for  knitting  or  sewing  machines,  latch  needles,  crochet  needles, 
and  tape  needles,  knitting  and  all  other  needles  not  specially  provided  for  in 
this  section,  bodkins  of  metal,  and  needle  cases  or  needle  books  furnished  with 
assortments  of  needles  or  combinations  of  needles  and  other  articles,  20  per 
centum  ad  valorem ;  but  no  articles  other  than  the  needles  which  are  specifically 
named  in  this  section  shall  be  dutiable  as  needles  unless  having  an  eye  and 
fitted  and  used  for  carrying  a  thread. 

136.  Fishhooks,  fishing  rods  and  reels,  artificial  flies,  artificial  baits,  snelled 
hooks,  and  all  other  fishing  tackle  or  parts  thereof,  not  specially  provided  for 
in  this  section,  except  fishing  lines,  fishing  nets  and  seines,  30  per  centum  ad 
valorem:  Provided,  That  any  prohibition  of  the  importation  of  feathers  in 
this  section  shall  not  be  construed  as  applying  to  artificial  flies  used  for  fishing. 

137.  Steel  plates  engraved,  stereotype  plates,  electrotype  plates^  halftone 
plates,  photogravure  plates,  photo-engraved  plates,  and  plates  of  other  ma- 
terials, engraved  for  printing,  plates  of  iron  or  steel  engraved  or  fashioned 
for  use  in  the  production  of  designs,  patterns,  or  impressions  on  glass  in  the 
process  of  manufacturing  plate  or  other  glass,  15  per  centum  ad  valorem; 
lithographic  plates  of  stone  or  other  material  engraved,  drawn,  or  prepared, 
and  wet  transfer  paper  or  paper  prepared  wholly  with  glycerin,  or  glycerin 
combined  with  other  materials,  containing  the  imprints  taken  from  lithographic 
plates,  25  per  centum  ad  valorem. 

138.  Kivets,  studs,  and  steel  points,  lathed,  machined,  or  brightened,  and 
rivets  or  studs  for  nonskidding  automobile  tires,  and  rivets  of  iron  or  steel, 
not  specially  provided  for  in  this  section,  20  per  centum  ad  valorem. 

139.  Crosscut  saws,  mill  saws,  pit  and  drag  saws,  circular  saws,  steel  band 
saws,  finished  or  further  advanced  than  tempered  and  polished,  hand,  back, 
and  all  other  saws,  not  specially  provided  for  in  this  section,  12  per  centum  ad 
valorem. 

140.  Screws,  commonly  called  wood  screws,  made  of  iron  or  steel,  25  per 
centum  ad  valorem. 

141.  Umbrella  and  parasol  ribs  and  stretchers,  composed  in  chief  value  of 
iron,  steel,  or  other  metal,  in  frames  or  otherwise,  and  tubes  for  umbrellas, 
wholly  or  partially  finished,  35  per  centum  ad  valorem. 

142.  Wheels  for  railway  purposes,  or  parts  thereof,  made  of  iron  or  steel, 
and  steel-tired  wheels  for  railway  purposes,  whether  wholly  or  partly  finished, 
and  iron  or  steel  locomotive,  car,  or  other  railway  tires  or  parts  thereof, 
wholly  or  partly  manufactured,  20  per  centum  ad  valorem:  Provided,  That 
when  wheels  for  railway  purposes,  or  parts  thereof,  of  iron  or  steel,  are  im- 
ported with  iron  or  steel  axles  fitted  in  them,  the  wheels  and  axles  together 
shall  be  dutiable  at  the  same  rate  as  is  provided  for  the  wheels  when  imported 
separately. 

148.  Aluminum,  aluminum  scrap,  and  alloys  of  any  kind  in  which  aluminum 
is  the  component  material  of  chief  value,  in  crude  form,  2  cents  per  pound ; 
aluminum  in  plates,  sheets,  bars,  strips,  and  rods,  3^  cents  per  pound;  barium, 
calcium,  magnesium,  sodium,  and  potassium,  and  alloys  of  which  said  metals 
are  the  component  material  of  chief  value,  25  per  centum  ad  valorem. 

144.  Antimony,  as  regulus  or  metal,  and  matte  containing  antimony  but 
not  containing  more  than  10  per  centum  of  lead,  10  per  centum  ad  valorem; 
antimony  oxide,  salts,  and  compounds  of,  25  per  centum  ad  valorem. 

145.  Argentine^  albata,  or  German  silver,  unmanufactured,  16  per  centum 
ad  valorem. 
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146.  Bronze  powder,  brocades,  flitters,  and  metallics;  bronze,  or  Dutch- 
metal  or  aluminum,  in  leaf,  25  per  centum  ad  valorem. 

147.  Copper,  in  rolled  plates,  called  braziers'  copper,  sheets,  rods,  strips, 
pipes,  and  copper  bottoms,  sheathing  or  yellow  metal  of  which  copper  is  the 
component  material  of  chief  value,  and  not  composed  wholly  or  in  part  of 
iron  ungalvanized,  5  per  centum  ad  valorem. 

148.  Gold  leaf,  35  per  centum  ad  valorem. 

149.  Silver  leaf,  30  per  centum  ad  valorem. 

150.  Tinsel  wire,  lame  or  lahn,  made  wholly  or  in  chief  value  of  gold, 
silver,  or  other  metal,  6  per  centum  ad  valorem;  bullions  and  metal  threads, 
made  wholly  or  in  chief  value  of  tinsel  wire,  lame  or  lahn,  25  per  centum  ad 
valorem;  fabrics,  ribbons,  beltings,  toys,  or  other  articles,  made  wholly  or  in 
chief  value  of  tinsel  wire,  lame  or  lahn,  or  of  tinsel  wire,  lame,  or  lahn,  and 
india  rubber,  bullions,  or  metal  threads,  not  specially  provided  for  in  this 
section,  40  per  centum  ad  valorem. 

151.  Belt  buckles,  trousers  buckles,  Avaistcoat  buckles,  snap  fasteners  and 
clasps  by  whatever  name  known,  any  of  the  foregoing  made  wholly  or  in  chief 
value  of  iron  or  steel;  hooks  and  eyes,  metallic;  steel  trousers  buttons,  and 
metal  buttons;  all  the  foregoing  and  parts  thereof,  not  otherwise  specially 
provided  for  in  this  section,  15  per  centum  ad  valorem. 

152.  Lead-bearing  ores  of  all  kinds  containing  more  than  3  per  centum  of 
lead,  f  cent  per  pound  on  the  lead  contained  therein:  Provided,  That  on  all 
importations  of  lead-bearing  ores  the  duties  shall  be  estimated  at  the  port  of 
entry,  and  a  bond  given  in  double  the  amount  of  such  estimated  duties  for  the 
transportation  of  the  ores  by  common  carriers  bonded  for  the  transportation  of 
appraised  or  unappraised  merchandise  to  properly  equipped  sampling  or 
smelting  establishments,  whether  designated  as  bonded  warehouses  or  other- 
wise. On  the  arrival  of  the  ores  at  such  establishments  they  shall  be  sampled 
according  to  commercial  methods  under  the  supervision  of  Qovemment  oflSicers, 
who  shall  be  stationed  at  such  establishments,  and  who  shall  submit  the  samples 
thus  obtained  to  a  Government  assayer,  designated  by  the  Secretary  of  the 
Treasury,  who  shall  make  a  proper  assay  of  the  sample  and  report  the  result 
to  the  proper  customs  officers,  and  the  import  entries  shall  be  liquidated  there- 
on, except  in  case  of  ores  that  shall  be  removed  to  a  bonded  warehouse  to  be 
refined  for  exportation  as  provided  by  law.  And  the  Secretary  of  the  Treasury 
is  authorized  to  make  all  necessary  regulations  to  enforce  the  provisions  of  this 
paragraph. 

153.  Lead  dross,  lead  bullion  or  base  bullion,  lead  in  pigs  and  bars,  lead  in 
any  form  not  specially  provided  for  in  this  section,  old  refuse  lead  run  into 
blocks  and  bars,  and  old  scrap  lead  fit  only  to  be  remanuf actured ;  lead  in 
sheets,  pipe,  shot,  glaziers'  lead,  and  lead  wire;  all  the  foregoing,  25  per 
centum  ad  valorem,  on  the  lead  contained  therein. 

154.  Metallic  mineral  substances  in  a  crude  state,  and  metals  un wrought, 
whether  capable  of  being  w^rought  or  not,  not  specially  provided  for  in  this 
section,  10  per  centum  ad  valorem;  monazite  sand  and  thorite;  thorium,  oxide 
of  and  salts  of;  gas,  kerosene,  or  alcohol  mantles  treated  with  chemicals  or 
metallic  oxides,  25  per  centum  ad  valorem;  and  gas-mantle  scrap  consisting  in 
chief  value  of  metallic  oxides,  10  per  centum  ad  valorem. 

155.  Nickel,  nickel  oxide,  alloy  of  any  kind  in  which  nickel  is  a  component 
material  of  chief  value,  in  pigs,  ingots,  bars,  rods,  or  plates,  10  per  centum  ad 
valorem ;  sheets  or  strips,  20  per  centum  ad  valorem. 
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156.  Pens,  metallic,  not  specially  provided  for  in  this  section,  8  cents  per 
gross;  with  nib  and  barrel  in  one  piece,  12  cents  per  gross. 

157.  Penholder  tips,  penholders  and  parts  thereof,  gold  pens,  fountain 
pens,  and  stylographic  pens;  combination  penholders,  comprising  penholder, 
pencil,  rubber  eraser,  automatic  stamp,  or  other  attachment,  25  per  centum  ad 
valorem:  Provided,  That  pens  and  penholders  shall  be  assessed  for  duty 
separately. 

158.  Pins  with  solid  heads,  without  ornamentation,  including  hair,  safety, 
hat,  bonnet,  and  shawl  pins;  any  of  the  foregoing  composed  wholly  of  brass, 
copper,  iron,  steel,  or  other  base  metal,  not  plated  with  gold  or  silver,  and  not 
commonly  known  as  jewelry,  20  per  centum  ad  valorem. 

159.  Quicksilver,  10  per  centum  ad  valorem.  The  flasks,  bottles,  or  other 
vessels  in  which  quicksilver  is  imported  shall  be  subject  to  the  same  rate  of 
duty  as  they  would  be  subjected  to  if  imported  empty. 

160.  Type  metal,  and  types,  15  per  centum  ad  valorem. 

161.  Watch  movements,  whether  imported  in  cases  or  not,  watch-cases  and 
parts  of  watches,  chronometers,  box  or  ship,  and  parts  thereof,  lever  clock 
movements  having  jewels  in  the  escapement,  and  clocks  containing  such  move- 
ments, all  other  clocks  and  parts  thereof,  not  otherwise  provided  for  in  this 
section,  whether  separately  packed  or  otherwise,  not  composed  wholly  or  in 
chief  value  of  china,  porcelain,  parian,  bisque,  or  earthenware,  30  per  centum 
ad  valorem ;  all  jewels  for  use  in  the  manufacture  of  watches,  clocks,  or  meters, 
10  per  centum  ad  valorem ;  time  detectors,  15  per  centum  ad  valorem ;  enameled 
dials  and  dial  plates  for  watches  or  other  instruments,  30  per  centum  ad 
valorem:  Provided,  That  all  watch  and  clock  dials,  whether  attached  to  move- 
ments or  not,  shall  have  indelibly  painted  or  printed  thereon  the  name  of  the 
country  of  origin,  and  that  all  watch  movements,  and  plates,  lever  clock  move- 
ments with  jewels  in  the  escapement,  whether  imported  assembled  or  knocked 
down  for  reassembling,  and  cases  of  foreign  manufacture,  shall  have  the  name 
of  the  manufacturer  and  country  of  manufacture  cut,  engraved,  or  die-sunk 
conspicuously  and  indelibly  on  the  plate  of  the  movement  and  the  inside  of  the 
case,  respectively,  and  the  movements  and  plates  shall  also  have  marked  thereon 
by  one  of  the  methods  indicated  the  number  of  jewels  and  adjustments,  said 
numbers  to  be  expressed  either  in  words  or  in  Arabic  numerals;  and  if  the 
movement  is  not  adjusted,  the  word  ^^inadjusted''  shall  be  marked  thereon  by 
one  of  the  methods  indicated ;  and  none  of  the  aforesaid  articles  shall  be  de- 
livered to  the  importer  unless  marked  in  exact  conformity  to  this  direction. 

162.  Zinc-bearing  ores  of  all  kinds,  including  calamine,  10  per  centum  ad 
valorem  upon  the  zinc  contained  therein:  Provided,  That  on  all  importations 
of  zinc-bearing  ores  the  duties  shall  be  estimated  at  the  port  of  entry,  and  a 
bond  given  in  double  the  amount  of  such  estimated  duties  for  the  transportation 
of  the  ores  by  common  carriers  bonded  for  the  transportation  of  appraised  or 
nnappraised  merchandise  to  properly  equipped  sampling  or  smelting  establish- 
ments, whether  designated  as  bonded  warehouses  or  otherwise.  On  the  arrival 
of  the  ores  at  such  establishments  they  sliall  be  sampled  according  to  com- 
mercial methods  under  the  supervision  of  Government  officers,  who  shall  be 
stationed  at  such  establishments,  and  who  shall  submit  the  samples  thus  ob- 
tained to  a  Government  assayer,  designated  by  the  Secretary  of  the  Treasury, 
who  shall  make  a  proper  assay  of  the  sample  and  report  the  result  to  the  proper 
custom  officers,  and  the  import  entries  shall  be  liquidated  thereon,  except  in 
case  of  ores  that  shall  be  removed  to  a  bonded  warehouse  to  be  refined  for 

exportation  as  provided  by  law.     And  the  Secretary  of  the  Treasury  is  au- 
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tliorized  to  make  all  necessary  regulations  to  enforce  the  provisions  of   this 
paragraph. 

163.  Zinc  in  blocks,  pigs,  or  sheets,  and  zinc  dust;  and  old  and  worn-out  zinc 
fit  only  to  be  remanufactured,  15  per  centum  ad  valorem. 

164.  Bottle  caps  of  metal,  collapsible  tubes,  and  sprinkler  tops,  if  not 
decorated,  colored,  waxed,  lacquered,  enameled,  lithographed,  electroplated, 
or  embossed  in  color,  30  per  centum  ad  valorem ;  if  decorated,  colored,  waxed, 
lacquered,  enameled,  lithographed,  electroplated,  or  embossed  in  color,  40 
per  centum  ad  valorem. 

165.  All  steam  engines,  steam  locomotives,  printing  presses,  and  machine 
tools,  15  per  centum  ad  valorem;  embroidering  machines,  and  lace-making 
machines,  including  machines  for  making  lace  curtains,  nets,  or  nettings,  25 
per  centum  ad  valorem ;  machine  tools  as  used  in  this  paragraph  shall  be  held 
to  mean  any  machine  operated  by  other  than  hand  power  which  employs  a  tool 
for  working  on  metal. 

166.  Nippers  and  pliers  of  all  kinds  wholly  or  partly  manufactured,  30 
per  centum  ad  valorem. 

167.  Articles  or  wares  not  specially  provided  for  in  this  section;  if  com- 
posed wholly  or  in  part  of  platinum,  gold,  or  silver,  and  articles  or  wares  plated 
with  gold  or  silver,  and  whether  partly  or  wholly  manufactured,  50  per  centum 
ad  valorem;  if  composed  wholly  or  in  chief  value  of  iron,  steel,  lead,  copper, 
brasS;  nickiel,  pewter,  zinc,  aluminum,  or  other  metal,  but  not  plated  with  gold 
or  silver"  and  whether  partly  or  wholly  manufactured,  20  per  centum  ad 
valorem. 

SCHEDULE  D— WOOD  AND  MANUFACTUEES  OF. 

« 

168.  Briar  root  or  briar  wood,  ivy  or  laurel  root,  and  similar  wood  un- 
manufactured, or  not  further  advanced  than  cut  into  blocks  suitable  for  the 
articles  into  which  they  are  intended  to  be  converted,  10  per  centum  ad  va- 
lorem. 

169.  Cedar  commercially  known  as  Spanish  cedar,  lignum-vitce,  lancewood, 
ebony,  box,  granadilla,  mahogany,  rosewood,  and  satinwood;  all  the  foregoing 
when  sawed  into  boards,  planks,  deals,  or  other  forms,  and  not  specially  pro- 
vided for  in  this  section,  and  all  cabinet  woods  not  further  manufactured  than 
sawed,  10  per  centum  ad  valorem ;  veneers  of  wood,  15  per  centum  ad  valorem. 

170.  Paving  posts,  railroad  ties,  and  telephone,  trolley,  electric-light,  and 
telegraph  poles  of  cedar  or  other  woods,  10  per  centum  ad  valorem. 

171.  Casks,  barrels,  and  hogsheads  (empty),  sugar-box  shooks,  and  packing 
boxes  (empty),  and  packing-box  shooks,  of  wood,  not  specially  provided  for  in 
this  section,  15  per  centum  ad  valorem. 

172.  Boxes,  barrels,  or  other  articles  containing  oranges,  lemons,  limes, 
grapefruit,  shaddocks,  or  pomelos,  15  per  centum  ad  valorem:  Provided,  That 
the  thin  wood,  so  called,  comprising  the  sides,  tops  and  bottoms  of  fruit  boxes  of 
the  growth  and  manufacture  of  the  United  States,  exported  as  fruit  box  shooks, 
may  be  reimported  in  completed  form,  filled  with  fruit,  without  the  payment  of 
duty ;  but  proof  of  the  identity  of  such  shooks  shall  be  made  under  regulations 
to  be  prescribed  by  the  Secretary  of  the  Treasury. 

173.  Chair  cane  or  reeds  wrought  or  manufactured  from  rattans  or  reeds, 

10  per  centum  ad  valorem ;  osier  or  willow,  including  chip  of  and  split  willow, 

prepared  for  basket  makers'  use,  10  per  centum  ad  valorem ;  manufactures  of 

osier  or  willow  and  willow  furniture,  25  per  centum  ad  valorem. 
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174.  Toothpicks  of  wood  or  other  vegetable  substance,  25  per  centum  ad 
yalorem;  butchers'  and  packers'  skewers  of  wood,  10  cents  per  thousand. 

175.  Slinds,  curtains,  shades,  or  screens  any  of  the  foregoing  in  chief  value 
of  bamboo,  wood,  straw,  or  compositions  of  wood,  not  specially  provided  for  in 
this  section,  20  per  centum  ad  valorem;  if  stained,  dyed,  painted,  printed, 
polished,  grained,  or  creosoted,  and  baskets  in  chief  value  of  like  material,  25 
per  centum  ad  valorem. 

176.  House  or  cabinet  furniture  wholly  or  in  chief  value  of  wood,  wholly 
or  partly  finished,  and  manufactures  of  wood  or  bark,  or  of  which  wood  or  bark 
is  tho  component  material  of  chief  value,  not  specially  provided  for  in  this 
section,  15  per  centum  ad  valorem. 

SCHEDULE  E— SUGAR,  MOLASSES,  AND  MANUFACTURES  OF. 

177.  Sugars,  tank  bottoms,  sirups  of  cane  juice,  melada,  concentrated  me- 
lada,  concrete  and  concentrated  molasses,  testing  by  the  polariscope  not  above 
seventy-five  degrees,  seventy-one  one-hundredths  of  1  cent  per  pound,  and  for 
every  additional  degree  shown  by  the  polariscopic  test,  twenty-six  one-thou- 
sandths of  1  cent  per  pound  additional,  and  fractions  of  a  degree  in  proportion ; 
molasses  testing  not  above  forty  degrees,  15  per  centum  ad  valorem;  testing 
above  forty  degrees  and  not  above  fifty-six  degrees,  2\  cents  per  gallon ;  testing 
above  fifty-six  degrees,  4^  cents  per  gallon;  sugar  drainings  and  sugar  sweep- 
ings shall  be  subject  to  duty  as  molasses  or  sugar,  as  the  case  may  be,  according 
to  polariscopic  test :  Provided,  That  the  duties  imposed  in  this  paragraph  shall 
be  effective  on  and  after  the  first  day  of  March,  nineteen  hundred  and  fourteen, 
until  which  date  the  rates  of  duty  provided  by  paragraph  two  hundred  and 
sixteen  of  the  tariff  Act  approved  August  fifth,  nineteen  hundred  and  nine, 
Khali  remain  in  force:  Provided,  however.  That  so  much  of  paragraph  two 
hundred  and  sixteen  of  an  Act  to  provide  revenue,  equalize  duties,  and  en- 
courage the  industries  of  the  United  States,  and  for  other  purposes,  approved 
August  fifth,  nineteen  hundred  and  nine,  as  relates  to  the  color  test  denom- 
inated as  Numbei'  Sixteen  Dutch  standard  in  color,  shall  be  and  is  hereby 
repealed:  Provided  further.  That  on  and  after  the  first  day  of  May,  nineteen 
hundred  and  sixteen,  the  articles  hereinbefore  enumerated  in  this  paragraph 
shall  be  admitted  free  of  duty. 

ITS.  Maple  sugar  and  maple  sirup,  3  cents  per  pound;  glucose  or  grape 
ragar,  1^  cents  per  pound ;  sugar  cane  in  its  natural  state,  or  unmanufactured, 
15  per  centum  ad  valorem :  Provided,  That  on  and  after  the  first  day  of  May, 
nineteen  hundred  and  sixteen,  the  articles  hereinbefore  enumerated  in  this 
paragraph  shall  be  admitted  free  of  duty. 

179.  Saccharin,  65  cents  per  pound. 

180.  Sugar  candy  and  all  confectionery  not  specially  provided  for  in  this 
section,  valued  at  15  cents  per  pound  or  less,  2  cents  per  pound;  valued  at 
more  than  15  cents  per  pound,  25  per  centum  ad  valorem.  The  weight  and 
the  value  of  the.  immediate  coverings,  other  than  the  outer  packing  case  or 
other  covering,  shall  be  included  in  the  dutiable  weight  and  the  value  of  the 
merchandise. 

SCHEDULE  F— TOBACCO  AND  MANUFACTURES  OF. 

181.  Wrapper  tobacco,  and  filler  tobacco  when  mixed  or  packed  with  more 
than  15  per  centum  of  wrapper  tobacco,  and  all  leaf  tobacco  the  product  of  two 
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or  more  countries  or  dependencies  when  mixed  or  packed  together,  if  un- 
stemmed,  $1.85  per  pound;  if  stemmed,  $2.50  per  pound;  filler  tobacco  not 
specially  provided  for  in  this  section,  if  unstemmed,  35  cents  per  pound; 
if  stemmed,  50  cents  per  pound. 

182.  The  term  wrapper  tobacco  as  used  in  this  section  means  that  quality 
of  leaf  tobacco  which  has  the  requisite  color,  texture,  and  burn,  and  is  of  suffi- 
cient size  for  cigar  wrappers,  and  the  term  filler  tobacco  means  all  other  leaf 
tobacco.  Collectors  of  customs  shall  not  permit  entry  to  be  made,  except  under 
regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury,  of  any  leaf 
tobacco,  unless  the  invoices  of  the  same  shall  specify  in  detail  the  character  of 
such  -tobacco,  whether  wrapper  or  filler,  its  origin  and  quality.  In  the  exam- 
ination for  classification  of  any  imported  leaf  tobacco,  at  least  one  bale,  box, 
or  package  in  every  ten,  and  at  least  one  in  every  invoice,  shall  be  examined 
by  the  appraiser  or  person  authorized  by  law  to  make  such  examination,  and 
at  least  ten  hands  shall  be  examined  in  each  examined  bale,  box,  or  package. 

183.  All  other  tobacco,  manufactured  or  immanufactured,  not  specially 
provided  for  in  this  section,  55  cents  per  pound;  scrap  tobacco,  35  cents  per 
pound. 

184.  Snuff  and  snuif  flour,  manufactured  of  tobacco,  ground  dry,  or  damp, 
and  pickled,  scented,  or  otherwise,  of  all  descriptions,  55  cents  per  pound. 

185.  Cigars,  cigarettes,  cheroots  of  all  kinds,  $4.50  per  pound  and  25  per 
centum  ad  valorem,  and  paper  cigars  and  cigarettes,  including  wrappers,  shall 
be  subject  to  the  same  duties  as  are  herein  imposed  upon  cigars. 


SCHEDULE  G— AGRICULTURAL  PRODUCTS  AND  PROVISIONS. 

186.  Horses  and  mules,  10  per  centum  ad  valorem. 

187.  All  live  animals  not  specially  provided  for  in  this  section,  10  per 
centum  ad  valorem. 

188.  Barley,  15  cents  per  bushel  of  forty-eight  pounds. 

189.  Barley  malt,  25  cents  per  bushel  of  thirty-four  pounds. 

190.  Barley,  pearled,  patent,  or  hulled,  1  cent  per  pound. 

191.  Macaroni,  vermicelli,  and  all  similar  preparations,  1  cent  per  pound. 

192.  Oats,  6  cents  per  bushel  of  thirty-two  pounds ;  oatmeal  and  rolled  oats, 
30  cents  per  one  hundred  pounds ;  oat  hulls,  8  cents  per  one  hundred  pounds. 

193.  Rice,  cleaned,  1  cent  per  pound ;  uncleaned  rice,  or  rice  free  of  the 
outer  hull  and  still  having  the  inner  cuticle  on,  g  of  1  cent  per  pound;  rice 
flour,  and  rice  meal,  and  rice  broken  which  will  pass  through  a  number  twelve 
sieve  of  a  kind  prescribed  by  the  Secretary  of  the  Treasury,  \  cent  per  pound ; 
paddy,  or  rice  having  the  outer  hull  on,  §  of  1  cent  per  pound. 

194.  Biscuits,  bread,  wafers,  cakes,  and  other  baked  articles,  and  puddings, 
by  whatever  name  known,  containing  chocolate,  nuts,  fruit,  or  confectionery 
of  any  kind,  and  without  regard  to  the  component  material  of  chief  value,  25 
per  centum  ad  valorem. 

195.  Butter  and  butter  substitutes,  2i  cents  per  pound. 

196.  Cheese  and  substitutes  therefor,  20  per  centum  ad  valorem. 

197.  Beans,  and  lentils,  not  specially  provided  for,  25  cents  per  bushel  of 
sixty  pounds. 

198.  Beets  of  all  kinds,  5  per  centum  ad  valorem. 

199.  Beans,  peas,  prepared  or  preserved,  or  contained  in  tins,  jars,  bottles, 

or  similar  packages,  including  the  weight  of  immediate  coverings,  1  cent  per 
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pound;  mushrooms  and  truffles,  including  the  weight  of  immediate  coverings, 
2^  cents  per  pound. 

200.  Vegetables,  if  cut,  sliced  or  otherwise  reduced  in  size,  or  if  parched  or 
roasted,  or  if  pickled,  or  packed  in  salt,  brine,  oil,  or  prepared  in  any  way ;  any 
of  the  foregoing  not  specially  provided  for  in  this  section,  and  bean  stick  or 
bean  cake,  miso,  and  similar  products,  25  per  centum  ad  valorem. 

201.  Pickles,  including  pickled  nuts,  sauces  of  all  kinds,  not  specially  pro- 
vided for  in  this  section,  and  fish  paste  or  sauce,  25  per  centum  ad  valorem. 

202.  Cider,  2  cents  per  gallon. 

203.  Eggs  frozen  or  otherwise  prepared  or  preserved  in  tins  or  other  pack- 
ages, not  specially  provided  for  in  this  section,  including  the  Aveight  of  the  im- 
mediate coverings  or  containei*s,  2  cents  per  pound;  frozen  or  liquid  egg  al- 
bumen, 1  cent  per  pound. 

204.  Eggs,  dried,  10  cents  per  pound;  eggs,  yolk  of,  10  per  centum  ad 
valorem. 

205.  Hay,  $2  per  ton. 

206.  Honey,  10  cents  per  gallon. 

207.  Hops,  16  cents  per  pound;  hop  extract  and  lupulin,  50  per  centum  ad 
valorem. 

208.  Garlic,  1  cent  per  pound;  onions,  20  cents  per  bushel  of  57  pounds. 

209.  Peas,  green  or  dried,  in  bulk  or  in  barrels,  sacks,  or  similar  packages, 
10  cents  per  bushel  of  sixty  poimds;  split  peas,  20  cents  per  bushel  of  sixty 
pounds :  peas  in  cartons,  papers,  or  other  similar  packages,  including  the  weight 
of  the  immediate  covering,  ^  cent  per  pound. 

210.  Orchids,  palms,  azalea  indica,  and  cut  flowers,  preserved  or  fresh,  25 
per  centum  ad  valorem;  lily  of  the  valley  pips,  tulips,  narcissus,  b^onia, 
and  gloxinia  bulbs,  $1  per  thousand;  hyacinth  bulbs,  astilbe,  dielytra,  and  lily 
of  the  valley  clumps,  $2.50  per  thousand;  lily  bulbs  and  calla  bulbs  or  corms, 
$5  per  thousand;  herbaceous  peony,  Iris  Kaempferri  or  Germanica,  canna, 
dahlia,  and  amaryllis  bulbs,  $10  per  thousand;  all  other  bulbs,  roots,  root 
stocks,  corms,  and  tubers,  which  are  cultivated  for  their  flowers  or  foliage,  60 
cents  per  thousand :  Provided,  That  all  mature  mother  flowering  bulbs  im- 
ported exclusively  for  propagating  purposes  shall  be  admitted  free  of  duty. 

211.  Stocks,  cuttings,  or  seedlings  of  ^fyrobolan  plum,  Mahaleb  or  Mazzard 
cherry,  Manetti  multiflora  and  briar  rose,  Rosa  Rugosa,  three  years  old  or  less, 
$1  per  thousand  plants;  stocks,  cuttings,  or  seedlings  of  pear,  apple,  quince, 
and  the  Saint  Julien  plum,  three  years  old  or  less,  $1  per  thousand  plants; 
rose  plants,  budded,  grafted,  or  grown  on  their  own  roots,  4  cents  each ;  stocks, 
cuttings,  and  seedlings,  of  all  fruit  and  ornamental  trees,  deciduous  and  ever- 
green shrubs  and  vines,  and  all  trees,  shrubs,  plants,  and  vines  commonly 
known  as  nursery  or  greenhouse  stock,  not  specially  provided  for  in  this  sec- 
tion, 15  per  centum  ad  valorem. 

212.  Seeds:  Castor  beans  or  seeds,  15  cents  per  bushel  of  fifty  pounds; 

flaxseed  or  linseed  and  other  oil  seeds  not  specially  provided  for  in  this  section, 

20  cents  per  bushel  of  fifty-six  pounds;  poppy  seed,  15  cents  per  bushel  of 

forty-seven  pounds ;  mushroom  spawn,  and  spinach  seed,  1  cent  per  pound ; 

canary  seed,  i  cent  per  pound ;  caraway  seed,  1  cent  per  pound ;  anise  seed,  2 

cents  per  pound;  beet  (except  sugar  beet),  carrot,  corn  salad,  parsley,  parsnip, 

radish,  turnip,  and  rutabaga  seed,  3  cents  per  pound ;  cabbage,  collard,  kale, 

and  kohl-rabi  seed,  6  cents  per  pound ;  egg  plant  and  pepper  seed,  10  cents  per 

pound;  seeds  of  all  kinds  not  specially  provided  for  in  this  section,  5  cents 

79 


Act  of  Oct.  3,  1913.  CUSTOMS  DUTIES.  Act  of  Oct.  3, 1913. 

per  pound:  Provided,  That  no  allowance  shall  be  made  for  dirt  or  other  im- 
purities in  seeds  provided  for  in  this  paragraph. 

213.  Straw,  60  cents  per  ton. 

214.  Teazels,  15  per  centum  ad  valorem. 

215.  Vegetables  in  their  natural  state,  not  specially  provided  for  in  this 
section,  15  per  centum  ad  valorem. 

216.  Fish,  except  shellfish,  by  whatever  name  known,  packed  in  oil  or  in 
oil  and  other  substances,  in  bottles,  jars,  kegs,  tin  boxes,  or  cans,  25  per  centum 
ad  valorem ;  all  other  fish,  except  shell  fish,  in  tin  packages,  not  specially  pro- 
vided for  in  tliis  section,  15  per  centum  ad  valorem;  caviar  and  other  preserved 
roe  of  fish,  30  per  centum  ad  valorem ;  fish,  skinned  or  boned,  f  of  1  cent  per 
pound. 

217.  Apples,  peaches,  quinces,  cherries,  plums,  and  pears,  green  or  ripe, 
10  cents  per  bushel  of  fifty  pounds ;  berries,  edible,  in  their  natural  condition, 
^  cent  per  quart;  cranberries,  10  per  centum  ad  valorem;  all  edible  fruits,  in- 
cluding berries,  when  dried,  desiccated,  evaporated,  or  prepared  in  any  manner, 
not  specially  provided  for  in  this  section,  1  cent  per  pound;  comfits,  sweet- 
meats, and  fruits  of  all  kinds  preserved  or  packed  in  sugar,  or  having  sugar 
added  thereto  or  preserved  or  packed  in  molasses,  spirits,  or  their  ovm  juices, 
if  containing  no  alcohol,  or  containing  not  over  10  per  centum  of  alcohol,  20 
per  centum  ad  valorem ;  if  containing  over  10  per  centum  of  alcohol  and  not 
specially  provided  for  in  this  section,  20  per  centum  ad  valorem,  and  in  addi- 
tion $2.50  per  proof  gallon  on  the  alcohol  contained  therein  in  excess  of  10 
per  centum;  jellies  of  all  kinds,  20  per  centum  ad  valorem;  pineapples  pre- 
served in  their  own  juice,  20  per  centum  ad  valorem. 

218.  Figs,  2  cents  per  pound;  plums,  prunes,  and  prunelles,  1  cent  per 
pound;  raisins  and  other  dried  grapes,  2  cents  per  pound;  dates,  1  cent  per 
pound;  currants,  Zante  or  other,  1^  cents  per  pound;  olives,  15  cents  per  gallon. 

219.  Grapes  in  barrels  or  other  packages,  25  cents  per  cubic  foot  of  the  ca- 
pacity of  the  barrels  or  packages. 

220.  Lemons,  limes,  oranges,  grapefruit,  shaddocks,  and  pomelos  in  pack- 
ages of  a  capacity  of  one  and  one-fourth  cubic  feet  or  less,  18  cents  per  package; 
in  packages  of  capacity  exceeding  one  and  one-fourth  cubic  feet  and  not  exceed- 
ing two  and  one-half  cubic  feet,  35  cents  per  package;  in  packages  exceeding 
two  and  one-half  and  not  exceeding  five  cubic  feet,  70  cents  per  package;  in 
packages  exceeding  five  cubic  feet  or  in  bulk,  -J  of  1  cent  per  pound. 

221.  Orange  peel  or  lemon  peel,  preserved,  candied,  or  dried,  1  cent  per 
pound ;  coconut  meat  or  copra  desiccated,  shredded,  cut,  or  similarly  prepared, 
and  citron  or  citron  peel,  preserved,  candied,  or  dried,  2  cents  per  pound. 

222.  Pineapples,  in  barrels  or  other  packages,  6  cents  per  cubic  foot  of  the 
capacity  of  the  barrels  or  packages;  in  bulk,  $5  per  thousand. 

223.  Almonds,  not  shelled,  3  cents  per  pound ;  almonds,  shelled,  4  cents  per 
pound ;  apricot  and  peach  kernels,  3  cents  per  pound. 

224.  Filberts  and  walnuts  of  all  kinds,  not  shelled,  2  cents  per  pound; 
shelled,  4  cents  per  pound. 

225.  Peanuts  or  ground  beans,  unshelled,  f  of  1  cent  per  pound ;  shelled,  } 
of  1  cent  per  pound. 

226.  Nuts  of  all  kinds,  shelled  or  unshelled,  not  specially  provided  for  in 
this  section,  1  cent  per  pound ;  but  no  allowance  shall  be  made  for  dirt  or  other 
impurities  in  nuts  of  any  kind,  shelled  or  unshelled. 

227.  Venison,  and  other  game,  1^  cents  per  pound ;  game  birds,  dressed,  30 
per  centum  ad  valorem. 
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228.  Extract  of  meat,  not  specially  provided  for  in  this  section,  10  cents 
per  pound ;  fluid  extract  of  meat,  5  cents  per  pound,  but  the  dutiable  weight 
of  the  extract  of  meat  and  of  the  fluid  extract  of  meat  shall  not  include  the 
weight  of  the  packages  in  which  the  same  is  imported. 

229.  Poultry,  live,  1  cent  per  pound;  dead,  or  prepared  in  any  manner,  in- 
cluding the  weight  of  the  immediate  coverings  or  containers,  2  cents  per  pound. 

230.  Chicory  root,  raw,  dried,  or  undried,  but  unground,  1  cent  per  pound ; 
chicory  root,  burnt  or  roasted,  ground  or  granulated,  or  in  rolls,  or  otherwise 
prepared,  and  not  specially  provided  for  in  this  section,  2  cents  per  pound. 

231.  Unsweetened  chocolate  and  cocoa,  prepared  or  manufactured,  not 
specially  provided  for  in  this  section,  8  per  centum  ad  valorem.  Sweetened 
diocolate  and  cocoa,  prepared  or  manufactured,  not  specially  provided  for  in 
this  section,  valued  at  20  cents  per  pound  or  less,  2  cents  per  pound;  valued  at 
more  than  20  cents  per  pound,  25  per  centum  ad  valorem.  The  weight  and 
the  value  of  the  immediate  coverings,  other  than  the  outer  packing  case  or 
other  covering,  shall  be  included  in  the  dutiable  weight  and  the  value  of  the 
merchandise. 

232.  Cocoa  butter  or  cocoa  butterine,  refined  deodorized  coconut  oil,  and  all 
substitutes  for  cocoa  butter,  3^  cents  per  pound. 

233.  Dandelion  root,  and  acorns  prepared,  and  articles  used  as  coffee,  or  as 
substitutes  for  coffee  not  specially  provided  for  in  this  section,  2  cents  per 
pound. 

234.  Starch,  made  from  potatoes,  1  cent  per  pound ;  all  other  starch,  includ- 
ing all  preparations,  from  whatever  substance  produced,  fit  for  use  as  starch, 
i  cent  per  pound. 

235.  Spices,  unground:  Cassia  buds,  cassia,  and  cassia  vera;  cinnamon  and 
cinnamon  chips;  ginger  root,  unground  and  not  preserved  or  candied;  nutmegs; 
pepper,  black  or  white ;  capsicum  or  red  pepper,  or  cayenne  pepper ;  and  clove 
stems,  1  cent  per  pound ;  cloves,  2  cents  per  pound ;  pimento,  f  of  1  cent  per 
pound ;  sage,  ^  cent  per  pound ;  mace,  8  cents  per  pound ;  Bombay  or  wild  mace, 
18  cents  per  pound;  ground  spices,  in  each  case,  the  specific  duty  per  pound 
enumerated  in  the  foregoing  part  of  this  paragraph  for  unground  spices,  and 
in  addition  thereto  a  duty  of  20  per  centum  ad  valorem ;  mustard,  ground  or 
prepared,  in  bottles  or  otherwise,  6  cents  per  pound ;  all  other  spices  not  special- 
ly provided  for  in  this  section,  including  all  herbs  or  herb  leaves  in  glass  or  other 
small  packages  for  culinary  use,  20  per  centum  ad  valorem. 

236.  Vinegar,  4  cents  per  proof  gallon.  The  standard  proof  for  vinegar 
shall  be  taken  to  be  that  strength  which  requires  thirty-five  grains  of  bicarbonate 
of  potash  to  neutralize  one  ounce  troy  of  vinegar. 

SCHEDULE  H— SPIEITS,  WINES,  AND  OTHER  BEVERAGES. 

237.  Brandy  and  other  spirits  manufactured  or  distilled  from  grain  or  other 
materials,  and  not  specially  provided  for  in  this  section,  $2.60  per  proof  gallon. 

238.  Each  and  every  gauge  or  wine  gallon  of  measurement  shall  be  counted 
as  at  least  one  proof  gallon ;  and  the  standard  for  determining  the  proof  of 
brandy  and  other  spirits  or  liquors  of  any  kind  imported  shall  be  the  same  as 
that  which  is  defined  in  the  laws  relating  to  internal  revenue :  Provided,  That 
it  shall  be  lawful  for  the  Secretary  of  the  Treasury,  in  his  discretion,  to  author- 
ize the  ascertainment  of  the  proof  of  wines,  cordials,  or  other  liquors,  by  distilla- 
tion or  otherwise,  in  cafses  where  it  is  impracticable  to  ascertain  such  proof 

by  the  means  prescribed  by  existing  law  or  regulations :  And  provided  further^ 
F.  8.  A.  Sup.— 6.  81 


Act  of  Oct.  3,  1913.  CUSTOMS  DUTIES.  Act  of  Oct  3, 1913, 

That  any  brandy  or  other  spirituous  or  distilled  liquors  imported  in  any  sized 
cask,  bottle,  jug,  or  other  packages,  of  or  from  any  country,  dependency,  or 
province  under  whose  laws  similar  sized  casks,  bottles,  jugs,  or  other  packages 
of  distilled  spirits,  wine,  or  other  beverage  put  up  or  filled  in  the  United  States 
are  denied  entrance  into  such  country,  dependency,  or  province,  shall  be  for- 
feited to  the  United  States;  and  any  brandy  or  other  spirituous  or  distilled 
liquor  imported  in  a  cask  of  less  capacity  than  ten  gallons  from  any  country 
shall  be  forfeited  to  the  United  States. 

239.  On  all  compounds  or  preparations  of  which  distilled  spirits  are  a 
component  part  of  chief  value  there  shall  be  levied  a  duty  not  less  than  that 
imposed  upon  distilled  spirits. 

240.  Cordials,  liqueurs,  arrack,  absinthe,  kirschwasser,  ratafia,  and  other 
spirituous  beverages  or  bitters  of  all  kinds,  containing  spirits,  and  not  specially 
provided  for  in  this  section,  $2.60  per  proof  gallon. 

241.  No  lower  rate  or  amount  of  duty  shall  be  levied,  collected,  and  paid 
on  brandy,  spirits,  and  other  spirituous  beverages  than  that  fixed  by  law  for 
greater  strength  than  the  strength  of  first  proof,  and  all  imitations  of  brandy 
the  description  of  first  proof;  but  it  shall  be  increased  in  proportion  for  any 
or  spirits  or  wines  imported  by  any  names  whatever  shall  be  subject  to  the 
highest  rate  of  duty  provided  for  the  genuine  articles  resixxitively  intended  to 
be  represented,  and  in  no  case  less  than  $1.75  per  gallon. 

242.  Bay  rum  or  bay  water,  whether  distilled  or  compounded,  of  first  proof, 
and  in  proportion  for  any  greater  strength  than  first  proof,  $1.75  per  gallon. 

243.  Champagne  and  all  other  sparkling  wines,  in  bottles  containing  each 
not  more  than  one  quart  and  more  than  one  pint,  $9.60  per  dozen;  containing 
not  more  than  one  pint  each  and  more  than  one-half  pint,  $4.80  per  dozen; 
containing  one-half  pint  each  or  less,  $2.40  per  dozen ;  in  bottles  or  other  vessels 
containing  more  than  one  quart  cfach,  in  addition  to  $9.60  per  dozen  bottles, 
on  the  quantity  in  excess  of  one  quart,  at  the  rate  of  $3  per  gallon ;  but  no 
separate  or  additional  duty  shall  be  levied  on  the  bottles. 

244.  Still  wines,  including  ginger  wine  or  ginger  cordial,  vermuth,  and 
rice  wine  or  sake,  and  similar  beverages  not  specially  provided  for  in  this 
section,  in  casks  or  packages  other  than  bottles  or  jugs,  if  containing  14  per 
centum  or  less  of  absolute  alcohol,  45  cents  per  gallon ;  if  containing  more  than 
14  per  centum  of  absolute  alcohol,  60  cents  per  gallon.  In  bottles  or  jugs,  per 
case  of  one  dozen  bottles  or  jugs,  containing  each  not  more  than  one  quart  and 
more  than  one  pint,  or  twenty-four  bottles  or  jugs  containing  each  not  more 
than  one  pint,  $1.85  per  case;  and  any  excess  beyond  these  quantities  found 
in  such  bottles  or  jugs  shall  be  subject  to  a  duty  of  6  cents  per  pint  or  fractional 
part  thereof,  but  no  separate  or  additional  duty  shall  be  assessed  on  the  bottles 
or  jugs:  Provided,  That  any  wines,  ginger  cordial,  or  vermuth  imported  con- 
taining more  than  24  per  centum  of  alcohol  shall  be  classed  as  spirits  and  pay 
duty  accordingly:  Aiid  provided  further.  That  there  shall  be  no  constructive  or 
other  allowance  for  breakage,  leakage,  or  damage  on  wines,  liquors,  cordials, 
or  di'^tilled  spirits,  except  that  when  it  shall  appear  to  the  collector  of  customs 
from  the  ganger's  return,  verified  by  an  affidavit  by  the  importer  to  be  filed 
within  five  days  after  the  delivery  of  the  merchandise,  that  a  cask  or  package 
has  been  broken  or  otherwise  injured  in  transit  from  a  foreign  port  and  as  a 
result  thereof  a  part  of  its  contents  amounting  to  10  per  centum  or  more  of 
the  total  value  of  tiic  contents  of  the  said  cask  or  package  in  its  condition  as 
exported,  has  been  lost,  allowance  therefor  may  be  made  in  the  liquidation  of 

the  duties.     Wines,  cordials,  brandy,  and  other  spirituous  liquors,  including 
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bitters  of  all  kinds,  and  bay  rum  or  bay  water,  imported  in  bottles  or  jugs, 
shall  be  packed  in  packages  containing  not  less  than  one  dozen  bottles  or  jugs 
in  each  package,  or  duty  shall  be  paid  as  if  such  package  contained  at  least 
one  dozen  bottles  or  jugs,  and  in  addition  thereto,  duty  shall  be  collected  on 
tlie  bottles  or  jugs  at  the  rates  which  would  be  chargeable  thereon  if  imported 
empty.  The  percentage  of  alcohol  in  wines  and  fruit  juices  shall  be  determined 
in  such  manner  as  the  Secretary  of  the  Treasury  shall  by  regulation  prescribe. 

245.  Ale,  porter,  stout,  and  beer,  in  bottles  or  jugs,  45  cents  per  gallon,  but 
no  separate  or  additional  duty  shall  be  assessed  on  the  bottles  or  jugs ;  other- 
wise than  in  bottles  or  jugs,  23  cents  per  gallon. 

246.  Malt  extract,  fluid,  in  casks,  23  cents  per  gallon;  in  bottles  or  jugs, 
45  cents  per  gallon ;  solid  or  condensed,  45  per  centum  ad  valorem, 

247.  Cherry  juice  and  prune  juice,  or  prune  wine,  and  other  fruit  juices, 
and  fruit  sirup,  not  specially  provided  for  in  this  section,  containing  no  alcohol 
or  not  more  than  18  per  centum  of  alcohol,  70  cents  per  gallon ;  if  containing 
more  than  18  per  centum  of  alcohol,  70  cents  per  gallon  and  in  addition  thereto 
$2.07  per  proof  gallon  on  the  alcohol  contained  therein. 

248.  Ginger  ale,  ginger  beer,  lemonade,  soda  water,  and  other  similar  bever- 
ages containing  no  alcohol,  in  plain  green  or  colored,  molded  or  pressed,  glass 
bottles,  containing  each  not  more  than  one-half  pint,  12  cents  per  dozen;  con- 
taining each  more  than  one-half  pint  and  not  more  than  three-fourths  of  a 
pint,  18  cents  per  dozen;  containing  more  than  three-fourths  of  a  pint  each 
and  not  more  than  one  and  one-half  pints,  28  cents  per  dozen ;  but  no  separate 
or  additional  duty  shall  be  assessed  on  the  bottles ;  if  imported  otherwise  than 
in  plain  green  or  colored,  molded  or  pressed,  glass  bottles,  or  in  such  bottles 
containing  more  than  one  and  one-half  pints  each,  50  cents  per  gallon,  and  in 
addition  thereto  duty  shall  be  collected  on  the  bottles,  or  other  coverings,  at  the 
rates  which  would  be  chargeable  thereon  if  imported  empty.  Beverages  not 
specially  provided  for  containing  not  more  than  2  per  centum  of  alcohol  shall 
be  assessed  for  duty  under  this  paragraph. 

249.  All  mineral  waters  and  all  imitations  of  natural  mineral  waters,  and 
all  artificial  mineral  waters  not  specially  provided  for  in  this  section,  in  bottles 
or  jugs  containing  not  more  than  one-half  pint,  10  cents  per  dozen  bottles; 
if  containing  more  than  one-half  pint  and  not  more  than  one  pint,  15  cents  per 
dozen  bottles ;  if  containing  more  than  one  pint  and  not  more  than  one  quart, 
20  cents  per  dozen  bottles ;  if  imported  in  bottles  or  in  jugs  containing  more 
than  one  quart,  18  cents  per  gallon;  if  imported  otherwise  than  in  bottles  or 
jugs,  8  cents  per  gallon ;  and  in  addition  thereto,  on  all  of  the  forgoing,  duty 
shall  be  collected  upon  the  bottles  or  other  containers  at  one-third  of  the  rates 
that  would  be  charged  thereon  if  imported  empty  or  separately. 

SCHEDULE  I— COTTON  MANUFACTURES.  . 

250.  Cotton  thread  and  carded  yarn,  warps,  or  warp  yarn,  whether  on  beams 
or  in  bundles,  skeins,  or  cops,  or  in  any  other  form,  not  combed,  bleached,  dyed, 
mercerized,  or  colored,  except  spool  thread  of  cotton,  crochet,  darning  and  em- 
broider}' cottons,  hereinafter  provided  for,  shall  be  subject  to  the  following  rates 
of  duty : 

Xumbers  up  to  and  including  number  nine,   5  per  centum   ad  valorem; 

exceeding  number  nine  and  not  exceeding  number  nineteen,  7i  per  centum 

ad  valorem ;  exceeding  number  nineteen  and  not  exceeding  number  thirty-nine, 

10  per  centum  ad  valorem ;  exceeding  number  thirty-nine  and  not  exceeding 
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number  forty-nine,  15  per  centum  ad  valorem;  exceeding  number  forty-nine 

and  not  exceeding  number  fifty-nine,  17^  per  centum  ad  valorem;  exceeding 
number  fifty-nine  and  not  exceeding  number  seventy-nine,  20  per  centum  ad 
valorem ;  exceeding  niimber  seventy-nine  and  not  exceeding  number  ninety- 
nine,  22^  per  centum  ad  valorem ;  exceeding  number  ninety-nine,  25  per  centum 
ad  valorem.    When  combed,  bleached,  dyed,  mercerized,  or  colored,  they  shall 
be  subject  to  the  following  rates  of  duty :    Numbers  up  to  and  including  number 
nine,  7^  per  centum  ad  valorem;  exceeding  number  nine  and  not  exceeding 
number  nineteen,  10  per  centum  ad  valorem;  exceeding  number  nineteen  and 
not  exceeding  number  thirty-nine,  12^  per  centimi  ad  valorem ;  exceeding  num- 
ber thirty-nine  and  not  exceeding  number  forty-nine,  17^  per  centum  ad  valo- 
rem; exceeding  number  forty-nine  and  not  exceeding  number  fifty-nine,  20 
per  centum  ad  valorem ;  exceeding  number  fifty-nine  and  not  exceeding  number 
seventy-nine,  22^  per  centum  ad  valorem ;  exceeding  number  seventy-nine  and 
not  exceeding  number  ninety-nine,  25  per  centum  ad  valorem ;  exceeding  num- 
ber ninety-nine,  27^  per  centum  ad  valorem.     Cotton  waste  and  flocks,  manu- 
factured or  otherwise  advanced  in  value,  cotton  card  laps,  roping,  sliver,  or 
roving,  5  per  centum  ad  valorem. 

251.  Spool  thread  of  cotton,  crochet,  darning,  and  embroidery  cottons,  on 
spools,  reels,  or  balls,  or  in  skeins,  cones,  or  tubes,  or  in  any  other  form,  15  per 
centum  ad  valorem. 

252.  Cotton  cloth,  not  bleached,  dyed,  colored,  stained,  painted,  printed, 
woven  figured,  or  mercerized,  containing  yarns  the  average  number  of  which 
does  not  exceed  number  nine,  7^  per  centum  ad  valorem;  exceeding  number 
nine  and  not  exceeding  number  nineteen,  10  per  centum  ad  valorem ;  exceeding 
number  nineteen  and  not  exceeding  number  thirty-nine,  12^  per  centum  ad 
valorem;  exceeding  number  thirty-nine  and  not  exceeding  number  forty-nine, 
17^  per  centum  ad  valorem;  exceeding  number  forty-nine  and  not  exceeding 
number  fifty-nine,  20  per  centum  ad  valorem;  exceeding  number  fifty-nine 
and  not  exceeding  number  seventy-nine,  22^  per  centum  ad  valorem;  exceeding 
number  seventy-nine  and  not  exceeding  number  ninety-nine,  25  per  centum  ad 
valorem;  exceeding  number  ninety-nine,  27^  per  centum  ad  valorem.  Cotton 
cloth  when  bleached,  dyed,  colored,  stained,  painted,  printed,  wovBn  figured,  or 
mercerized,  containing  yarn  the  average  number  of  which  does  not  exceed  num- 
ber nine,  10  per  centum  ad  valorem;  exceeding  number  nine  and  not  exceeding 
number  nineteen,  12^  per  centum  ad  valorem;  exceeding  number  nineteen  and 
not  exceeding  number  thirty-nine,  15  per  centum  ad  valorem;  exceeding  number 
thirty-nine  and  not  exceeding  number  forty-nine,  20  per  centum  ad  valorem; 
exceeding  number  forty-nine  and  not  exceeding  number  fifty-nine,  22^  per 
centum  ad  valorem;  exceeding  number  fifty-nine  and  not  exceeding  number 
seventy-nine,  25  per  centum  ad  valorem;  exceeding  number  seventy-nine  and 
not  exceeding  number  ninety-nine,  27^  per  centum  ad  valorem;  exceeding 
number  ninety-nine,  30  per  centum  ad  valorem;  plain  gauze  or  leno  woven 
cotton  nets  or  nettings  shall  be  classified  for  duty  as  cotton  cloth. 

253.  The  term  cotton  cloth,  or  cloth,  wherever  used  in  the  paragraphs  of  this 
schedule,  unless  otherwise  specially  provided  for,  shall  be  held  to  include  all 
woven  fabrics  of  cotton,  in  the  piece,  whether  figured,  fancy,  or  plain,  and  shall 
not  include  any  article,  finished  or  unfinished,  made  from  cotton  cloth.  In  the 
ascertainment  of  the  condition  of  tlie  cloth  or  yarn  upon  which  the  duties  im- 
posed upon  cotton  cloth  are  made  to  depend,  the  entire  fabric  and  all  parts  there- 
of shall  be  included.     The  average  number  of  the  yarn  in  cotton  cloth  herein 

provided  for  shall  be  obtained  by  taking  the  length  of  the  thread  or  yam  to  be 
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equal  to  the  distance  covered  by  it  in  the  cloth  in  the  condition  as  imported, 
except  that  all  clipped  threads  shall  be  measured  as  if  continuous ;  in  counting 
the  Uireads  all  ply  yams  shall  be  separated  into  singles  and  the  count  taken  of 
the  total  singles ;  the  weight  shall  be  taken  after  any  excessive  sizing  is  removed 
by  boiling  or  other  suitable  process. 

254,  Cloth  composed  of  cotton  or  other  vegetable  fiber  and  silk,  whether 
known  as  silk-striped  sleeve  linings,  silk  stripes,  or  otherwise,  of  which  cotton 
or  other  vegetable  fiber  is  the  component  material  of  chief  value,  and  tracing 
cloth,  30  per  centum  ad  valorem ;  cotton  cloth  filled  or  coated,  all  oilcloths  (ex- 
cept silk  oilcloths  and  oilcloths  for  floors),  and  cotton  window  hoUands,  25  per 
centum  ad  valorem;  waterproof  cloth  composed  of  cotton  or  other  vegetable 
fiber,  or  of  which  cotton  or  other  vegetable  fiber  is  the  component  material  of 
chief  value  or  of  cotton  or  other  vegetable  fiber  and  india  rubber,  25  per  centum 
ad  valorem. 

265.  Handkerchiefs  or  mufflers  composed  of  cotton,  not  specially  provided  for 
in  this  section,  whether  finished  or  unfinished,  not  hemmed,  25  per  centum  ad 
valorem ;  hemmed,  or  hemstitched,  30  per  centum  ad  valorem. 

256.  Clothing,  ready-made,  and  articles  of  wearing  apparel  of  every  de- 
scription, composed  of  cotton  or  other  vegetable  fiber,  or  of  which  cotton  or 
other  v^etable  fiber  is  the  component  material  of  chief  value,  or  of  cotton  or 
other  vegetable  fiber  and  india  rubber,  made  up  or  manufactured,  wholly  or 
in  part,  by  the  tailor,  seamstress,  or  manufacturer,  and  not  otherwise  specially 
provided  for  in  this  section,  30  per  centum  ad  valorem ;  shirt  collars  and  cuflFs 
of  cotton,  not  specially  provided  for  in  this  section,  30  per  centum  ad  valorem. 

257.  Plushes,  velvets,  plush  or  velvet  ribbons,  velveteens,  corduroys,  and 
all  pile  fabrics,  cut  or  u;icut,  whether  or  not  the  pile  covers  the  entire  surface ; 
any  of  the  foregoing  composed  wholly  or  in  chief  value  of  cotton  or  other  vege- 
table fiber,  except  flax,  hemp,  or  ramie;  and  manufactures  or  articles  in  any 
form,  including  such  as  are  commonly  known  as  bias  dress  facings  or  skirt 
bindings,  made  or  cut  from  plushes,  velvets,  velveteens,  corduroys,  or  other 
pile  fabrics  composed  of  cotton  or  other  vegetable  fiber,  except  flax,  hemp,  or 
ramie,  40  per  centum  ad  valorem. 

258.  Curtains,  table  covers,  and  all  articles  manufactured  of  cotton  chenille, 
or  of  which  cotton  chenille  is  the  component  material  of  chief  value,  tapestries, 
and  other  Jacquard  figured  upholstery  goods,  composed  wholly  or  in  chief  value 
of  cotton  or  other  vegetable  fiber ;  any  of  the  foregoing,  in  the  piece  or  otherwise, 
35  per  centum  ad  valorem ;  all  other  Jacquard  figured  manufactures  of  cotton 
or  of  which  cotton  is  the  component  material  of  chief  value,  30  per  centum  ad 
valorem. 

259.  Stockings,  hose  and  half  hose,  made  on  knitting  machines  or  frames, 
composed  of  cotton  or  other  vegetable  fiber,  and  not  otherwise  specially  pro- 
vided for  in  this  section,  20  per  centum  ad  valorem. 

260.  Stockings,  hose  and  half  hose,  selvedged,  fashioned,  narrowed,  or  shaped 

wholly  or  in  part  by  knitting  machines  or  frames,  or  knit  by  hand,  including 

Buch  as  are  commercially  known  as  seamless  stockings,  hose  and  half  hose,  and 

docked  stockings,  hose  and  half  hose,  all  of  the  above  composed  of  cotton  or 

other  vegetable  fiber,  finished  or  unfinished ;  if  valued  at  not  more  than  70  cents 

per  dozen  pairs,  30  per  centum  ad  valorem ;  if  valued  at  more  than  70  cents, 

and  not  more  than  $1,20  per  dozen  pairs,  40  per  centum  ad  valorem ;  if  valued 

at  more  than  $1.20  per  dozen  pairs,  60  per  centum  ad  valorem.     Gloves  by 

whatever  process  made,  composed  wholly  or  in  chief  value  of  cotton,  35  per 

centom  ad  valorem. 
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261.  Shirts  and  drawers,  pants,  vests,  union  suits,  combination  suits,  tights, 
sweaters,  corset  covers,  and  all  underwear  and  wearing  apparel  of  every  de- 
scription, not  specially  provided  for  in  this  section,  made  wholly  or  in  part 
on  knitting  machines  or  frames,  or  knit  by  hand,  finished  or  imfinished,  not 
including  such  as  are  trimmed  with  lace,  imitation  lace  or  crochet  or  as  are 
embroidered  and  not  including  stockings,  hose  and  half  hose,  composed  of  cotton 
or  other  v^etable  fiber,  30  per  centum  ad  valorem. 

262.  Bandings,  belts,  beltings,  bindings,  bone  casings,  cords,  tassels,  cords 
and  tassels,  garters,  tire  fabric  or  fabric  suitable  for  use  in  pneumatic  tires,  sus- 
penders and  braces,  and  fabrics  with  fast  edges  not  exceeding  twelve  inches  in 
width,  all  of  the  foregoing  made  of  cotton  or  other  vegetable  fiber,  or  of  which 
cotton  or  other  vegetable  fiber  is  the  component  material  of  chief  value,  or  of 
cotton  or  other  vegetable  fiber  and  india  rubber,  and  not  embroidered  by  hand 
or  machinery ;  spindle  banding,  woven,  braided,  or  twisted  lamp,  stove,  or  candle 
wicking  made  of  cotton  or  other  vegetable  fiber ;  loom  harness,  healds,  or  collets 
made  of  cotton  or  other  vegetable  fiber,  or  of  which  cotton  or  other  vegetable 
fiber  is  the  component  material  of  chief  value;  boot,  shoe,  and  corset  lacings 
made  of  cotton  or  other  vegetable  fiber ;  and  labels  for  garments  or  other  articles, 
composed  of  cotton  or  other  vegetable  fiber,  25  per  centum  ad  valorem;  belting 
for  machinery  made  of  cotton  or  other  vegetable  fiber  and  india  rubber,  or  of 
which  cotton  or  other  vegetable  fiber  is  the  component  material  of  chief  value, 
15  per  centum  ad  valorem. 

263.  Cotton  table  damask,  and  manufactures  of  cotton  table  damask,  or  of 
which  cotton  table  damask  is  the  component  material  of  chief  value,  not  special- 
ly provided  for  in  this  section,  25  per  centum  ad  valorem. 

264.  Towels,  bath  mats,  quilts,  blankets,  polishing  cloths,  mop  cloths,  wash 
rags  or  cloths,  sheets,  pillowcases,  and  batting,  any  of  the  foregoing  made  of  cot- 
ton, or  of  which  cotton  is  the  component  material  of  chief  value,  not  embroidered 
nor  in  part  of  lace  and  not  otherwise  provided  for,  25  per  centum  ad  valorem. 

265.  Lace  window  curtains,  pillow  shams,  and  bed  sets,  finished  or  unfinished, 
made  on  the  Nottingham  lace-curtain  machine,  and  composed  of  cotton  or  other 
v^etable  fiber,  when  counting  not  more  than  six  points  or  spaces  between  the 
warp  threads  to  the  inch,  35  per  centum  ad  valorem ;  when  coimting  more  than 
six  and  not  more  than  eight  points  or  spaces  to  the  inch,  40  per  centum  ad 
valorem;  when  counting  nine  or  more  points  or  spaces  to  the  inch,  45  per 
centum  ad  valorem. 

266.  All  articles  made  from  cotton  cloth,  whether  finished  or  unfinished, 
and  all  manufactures  of  cotton  or  of  which  cotton  is  the  component  material  of 
chief  value,  not  specially  provided  for  in  this  section,  30  per  centum  ad  valorem. 

SCHEDULE    J— FLAX,    HEMP,    AND    JUTE,    AND    MANUFAC- 
TURES OF. 

267.  Single  yams  made  of  jute,  not  finer  than  five  lea  or  number,  15  pel 
centum  ad  valorem;  if  finer  than  five  lea  or  number  and  yarns  made  of  jut€ 
not  otherwise  specially  provided  for  in  this  section,  20  per  centum  ad  valorem. 

268.  Cables  and  cordage,  composed  of  istle,  Tampico  fiber,  manila,  sisal  grass 
or  sunn,  or  a  mixture  of  these  or  any  of  them,  ^  cent  per  pound ;  cables  and 
cordage  made  of  hemp,  tarred  or  untarred,  1  cent  per  pound. 

269.  Threads,  twines,  or  cords,  made  from  yarn  not  finer  than  five  lea  or 
number,  composed  of  flax,  hemp,  or  ramie,  or  of  which  these  substances  or  any 
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of  them  is  the  component  material  of  chief  value,  20  per  centum  ad  valorem; 
if  made  from  yarn  finer  than  five  lea  or  number,  25  per  centum  ad  valorem. 

270.  Single  yarns,  made  of  flax,  hemp,  or  ramie,  or  a  mixture  of  any  of 
them,  not  finer  than  eight  lea  or  number,  12  per  centum  ad  valorem;  finer  than 
eight  lea  or  number  and  not  finer  than  eighty  lea  or  number,  20  per  centum 
ad  valorem;  finer  than  eighty  lea  or  number,  10  per  centum  ad  valorem;  ramie 
sliver  or  roving,  15  per  centum  ad  valorem. 

271.  Gill  nettings,  nets,  webs,  and  seines  made  of  flax,  hemp,  or  ramie,  or 
a  mixture  of  any  of  them,  or  of  which  any  of  them  is  the  component  material 
of  chief  value,  25  per  centum  ad  valorem. 

272.  Ploor  mattings,  plain,  fancy,  or  figured,  including  mats  and  rugs,  manu- 
factured from  straw,  round  or  split,  or  other  vegetable  substances,  not  other- 
wise provided  for  in  this  section,  and  having  a  warp  of  cotton,  hemp,  or  other 
vegetable  substances,  including  Avhat  are  commonly  known  as  China,  Japan, 
and  Indian  straw  matting,  2  J  cents  per  square  yard. 

273.  Carpets,  carj^eting,  mats  and  rugs  made  of  flax,  hemp,  jute,  or  othet 
vegetable  fiber  (except  cotton),  30  per  centum  ad  valorem. 

274.  Hydraulic  or  flume  hose,  made  in  whole  or  in  part  of  cotton,  flax, 
hemp,  ramie,  or  jute,  7  cents  per  pound. 

275.  Tapes  composed  wholly  or  in  part  of  flax,  woven  with  or  without  metal 
threads,  on  reels,  spools,  or  otherwise,  and  designed  expressly  for  use  in  the 
manufacture  of  measuring  tapes,  20  per  centum  ad  valorem. 

276.  Linoleum,  plain,  stamped,  painted,  or  printed,  including  corticine  and 
cork  carpet,  figured  or  plain,  also  linoleum  known  as  granite  and  oak  plank, 
30  per  centum  ad  valorem;  inlaid  linoleum,  35  per  centum  ad  valorem;  oil- 
cloth for  floors,  plain,  stamped,  painted,  or  printed,  20  per  centum  ad  valorem ; 
mats  or  rugs  made  of  oilcloth,  linoleum,  corticine,  or  cork  carpet  shall  be  sub- 
ject to  the  same  rate  of  duty  as  herein  provided  for  oilcloth,  linoleum,  corticine, 
or  cork  carpet. 

277.  Shirt  collars  and  cuffs,  composed  in  whole  or  in  part  of  linen,  30  per 
centum  ad  valorem. 

278.  Bands,  bandings,  belts,  beltings,  bindings,  cords,  ribbons,  tapes,  webs 
and  webbings,  all  the  foregoing  composed  wholly  of  flax,  hemp,  or  ramie,  or 
of  flax,  hemp,  or  ramie  and  india  rubber,  and  not  otherwise  specially  provided 
for  in  this  section,  30  per  centum  ad  valorem ;  wearing  apparel  composed  wholly 
of  flax,  hemp,  or  ramie,  or  of  flax,  hemp,  or  ramie  and  india  rubber,  40  per 
centum  ad  valorem. 

279.  Plain  woven  fabrics  of  single  jute  yarns,  by  whatever  name  known, 
bleached,  dyed,  colored,  stained,  painted,  printed,  or  rendered  noninflammable 
by  any  process,  10  per  centum  ad  valorem. 

280.  All  pile  fabrics,  whether  or  not  the  pile  covers  the  entire  surface,  com- 
posed of  flax,  hemp,  or  ramie,  or  of  which  flax,  hemp,  or  ramie  is  the  component 
material  of  chief  value,  and  all  articles  and  manufactures  made  from  such 
fabrics,  not  specially  provided  for  in  this  section,  40  per  centum  ad  valorem. 

281.  Bags  or  sacks  made  from  plain  woven  fabrics,  of  single  jute  yarns,  not 
dyed,  colored,  stained,  painted,  printed,  or  bleached,  10  per  centum  ad  valorem. 

282.  Handkerchiefs  composed  of  flax,  hemp,  or  ramie,  or  of  which  these  sub- 
stances, or  any  of  them,  is  the  component  material  of  chief  value,  whether  in 
the  piece  or  otherwise,  and  whether  finished  or  unfinished,  not  hemmed  or 
hemmed  only,  35  per  centum  ad  valorem;  if  hemstitched,  or  imitation  hem- 
stitched, or  revered,  or  with  drawn  threads,  but  not  embroidered,  initialed,  or 
in  part  of  lace,  40  per  centum  ad  valorem. 
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283.  Plain  woven  fabrics,  not  including  articles,  finished  or  unfinished,  of 
flax,  hemp,  or  ramie,  or  of  which  these  substances  or  any  of  them  is  the  com- 
ponent material  of  chief  value,  including  such  as  is  known  as  shirting  cloth, 
30  per  centum  ad  valorem. 

284.  All  woven  articles,  finished  or  unfinished,  and  all  manufactures  of  flax, 
hemp,  ramie,  or  other  vegetable  fiber,  or  of  which  these  substances,  or  any  of 
them,  is  the  component  material  of  chief  value,  not  specially  provided  for  in 
this  section,  35  per  centum  ad  valorem. 

285.  Istle  or  tampico,  when  dressed,  dyed,  or  combed,  20  per  centum  ad 
valorem. 

SCHEDULE  K— WOOL  AND  MANUFACTUEES  OF. 

286.  Combed  wool  or  tops  and  roving  or  roping  made  wholly  or  in  part  of 
wool  or  camel's  hair,  and  on  other  wool  and  hair  which  have  been  advanced 
in  any  manner  or  by  any  process  of  manufacture  beyond  the  washed  or  scoured 
condition,  not  specially  provided  for  in  this  section,  8  per  centum  ad  valorem. 

287.  Yams  made  wholly  or  in  chief  value  of  wool,  18  per  centum  ad  valorem. 

288.  Cloths,  knit  fabrics,  felts  not  woven,  and  all  manufactures  of  every 
description  made,  by  any  process,  wholly  or  in  chief  value  of  wool,  not  specially 
provided  for  in  this  section,  35  per  centum  ad  valorem ;  cloths  if  made  in  chief 
value  of  cattle  hair  or  horse  hair,  not  specially  provided  for  in  this  section,  25 
per  centum  ad  valorem ;  plushes,  velvets,  and  all  other  pile  fabrics,  cut  or  uncut, 
woven  or  knit,  whether  or  not  the  pile  covers  the  entire  surface,  made  wholly 
or  in  chief  value  of  wool,  and  articles  made  wholly  or  in  chief  value  of  such 
plushes,  velvets,  or  pile  fabrics,  40  per  centum  ad  valorem ;  stockings,  hose  and 
half  hose,  made  on  knitting  machines  or  frames,  composed  wholly  or  in  chief 
value  of  wool,  not  specially  provided  for  in  this  section,  20  per  centum  ad  valo- 
rem; stockings,  hose  and  half  hose,  selvedged,  fashioned,  narrowed,  or  shaped 
wholly  or  in  part  by  knitting  machines  or  frames,  or  knit  by  hand,  including 
such  as  are  commercially  known  as  seamless  stockings,  hose  and  half  hose,  and 
clocked  stockings,  hose  and  half  hose,  gloves  and  mittens,  all  of  the  above,  com- 
posed wholly  or  in  chief  value  of  wool,  if  valued  at  not  more  than  $1.20  per 
dozen  pairs,  30  per  centum  ad  valorem ;  if  valued  at  more  than  $1.20  per  dozen 
pairs.  40  per  centum  ad  valorem;  press  cloth  composed  of  camel's  hair,  not 
specially  provided  for  in  this  section,  10  per  centum  ad  valorem. 

289.  Blankets  and  flannels,  composed  wholly  or  in  chief  value  of  wool,  25 
per  centum  ad  valorem;  flannels  composed  wholly  or  in  chief  value  of  wool, 
valued  at  above  50  cents  per  pound,  30  per  centum  ad  valorem. 

290.  Women's  and  children's  dress  goods,  coat  linings,  Italian  cloths,  bunt- 
ing, and  goods  of  similar  description  and  character,  composed  wholly  or  in 
chief  value  of  wool,  and  not  specially  provided  for  in  this  section,  35  per  centum 
ad  valorem. 

291.  Clothing,  ready-made,  and  articles  of  wearing  apparel  of  every  descrip- 
tion, including  shawls  whether  knitted  or  woven,  and  knitted  articles  of  every 
description  made  up  or  manufactured  wholly  or  in  part,  and  not  specially  pro- 
vided for  in  this  section,  composed  wholly  or  in  chief  value  of  wool,  35  per 
centum  ad  valorem. 

292.  Webbings,  suspenders,  braces,  bandings,  belts,  beltings,  bindings,  cords, 
cords  and  tassels,  and  ribbons ;  any  of  the  foregoing  made  of  wool  or  of  which 
wool  or  wool  and  india  rubbeT  are  the  component  materials  of  ohief  value,  and 
not  specially  provided  for  in  this  section,  35  per  centum  ad  valorem. 
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293.  Aubusson,  Axminster,  moquette,  and  chenille  carpets,  figured  or  plain, 
and  all  carpets  or  carpeting  of  like  character  or  description,  35  per  centum  ad 
valorem. 

294.  Saxony,  Wilton,  and  Toumay  velvet  carpets,  figured  or  plain,  and  all 
carpets  or  carpeting  of  like  character  or  description,  30  per  centum  ad  valorem. 

295.  Brussels  carpets,  figured  or  plain,  and  all  carpets  or  carpeting  of  like 
character  or  description,  25  per  centum  ad  valorem. 

296.  Velvet  and  tapestry  velvet  carpets,  figured  or  plain,  printed  on  the 
warp  or  otherwise,  and  all  carpets  or  carpeting  of  like  character  or  description, 
30  per  centum  ad  valorem. 

297.  Tapestry  Brussels  carpets,  figured  or  plain,  and  all  carpets  or  carpeting 
of  like  character  or  description,  printed  on  the  warp  or  otherwise,  20  per 
centum  ad  valorem. 

298.  Treble  ingrain,  three-ply,  and  all-chain  Venetian  carpets,  20  per  centum 
ad  valorem. 

299.  Wool  Dutch  and  two-ply  ingrain  carpets,  20  per  centum  ad  valorem. 

300.  Carpets  of  every  description,  woven  whole  for  rooms,  and  Oriental, 
Berlin,  Aubusson,  Axminster,  and  similar  rugs,  50  per  centum  ad  valorem. 

301.  Druggets  and  bockings,  printed,  colored,  or  otherwise,  20  per  centum 
ad  valorem. 

302.  Carpets  and  carpeting  of  wool  or  cotton,  or  composed  in  part  of  either 
of  them,  not  specially  provided  for  in  this  section,  and  on  mats,  matting,  and 
rugs  of  cotton,  20  per  centum  ad  valorem. 

303.  Mats,  rugs  for  floors,  screens,  covers,  hassocks,  bed  sides,  art  squares, 
and  other  portions  of  carpets  or  carpeting,  composed  wholly  or  in  part  of  wool, 
and  not  specially  provided  for  in  this  section,  shall  be  subjected  to  the  rate  of 
duty  herein  imposed  on  carpets  or  carpeting  of  like  character  or  description. 

304.  Whenever  in  this  section  the  word  "wool"  is  used  in  connection  with 
a  manufactured  article  of  which  it  is  a  component  material,  it  shall  be  held  to 
include  wool  or  hair  of  the  sheep,  camel,  or  other  like  animals,  whether  manu- 
factured by  the  woolen,  worsted,  felt,  or  any  other  process. 

305.  Hair  of  the  Angora  goat,  alpaca,  and  other  like  animals,  and  all  hair 
on  the  skin  of  such  animals,  15  per  centum  ad  valorem. 

306.  Tops  made  from  the  hair  of  the  Angora  goat,  alpaca,  and  other  like 
animals,  20  per  centum  ad  valorem.  • 

307.  Yarns  made  of  the  hair  of  the  Angora  goat,  alpaca,  and  other  like 
animals,  25  per  centum  ad  valorem. 

308.  Cloth  and  all  manufactures  of  every  description  made  by  any  process, 
wholly  or  in.  chief  value  of  the  hair  of  the  Angora  goat,  alpaca,  and  other  like 
animals,  not  specially  provided  for  in  this  section,  40  per  centum  ad  valorem. 

309.  Plushes,  velvets,  and  all  other  pile  fabrics,  cut  or  uncut,  woven  or  knit, 
whether  or  not  the  pile  covers  the  entire  surface,  made  wholly  or  partly  of  the 
hair  of  the  Angora  goat,  alpaca,  or  other  like  animals,  and  articles  made  wholly 
or  in  chief  value  of  such  plushes,  velvets,  or  pile  fabrics,  45  per  centum  ad 
valorem. 

310.  The  provisions  of  this  schedule  (K)  shall  be  effective  on  and  after  the 
first  day  of  January,  nineteen  hundred  and  fourteen,  until  which  date  the  rates 
of  duty  now  provided  by  Schedule  K  of  the  existing  law  shall  remain  in  full 
force  and  effect. 
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SCHEDULE  L— SILKS  AND  SILK  GOODS. 

311.  Silk  partially  manufactured  from  cocoons  or  from  waste  silk  and  not 
further  advanced  or  manufactured  than  carded  or  combed  silk,  and  silk  noils 
exceeding  two  inches  in  length,  20  cents  per  pound. 

312.  Spun  silk  or  schappe  silk  yarn,  35  per  centum  ad  valorem. 

313.  Thrown  silk  not  more  advanced  than  single,  tram,  or  organzine,  sewing 
silk,  twist,  floss,  and  silk  threads  or  yams  of  every  description  made  from  raAv 
silk,  15  per  centum  ad  valorem. 

314.  Velvets,  plushes,  chenilles,  velvet  or  plush  ribbons,  or  other  pile  fabrics, 
composed  of  silk  or  of  which  silk  is  the  component  material  of  chief  value,  50 
per  centum  ad  valorem. 

315.  Handkerchiefs  or  mufflers  composed  wholly  or  in  chief  value  of  silk, 
finished  or  unfinished ;  if  cut,  not  hemmed  or  hemmed  only,  40  per  centum 
ad  valorem;  if  hemstitched  or  imitation  hemstitched,  or  revered,  or  having 
drawn  threads,  but  not  embroidered  in  any  manner  with  an  initial  letter,  mono- 
gram, or  otherwise,  50  per  centum  ad  valorem. 

316.  Ribbons,  bandings,  including  hatbands,  belts,  beltings,  bindings,  all  of 
the  foregoing  not  exceeding  twelve  inches  in  width  and  if  with  fast  edges,  bone 
casingS;  braces,  cords,  cords  and  tassels,  garters,  suspenders,  tubings,  and  webs 
and  webbings ;  all  the  foregoing  made  of  silk  or  of  which  silk  or  silk  and  india 
rubber  are  the  component  materials  of  chief  value,  if  not  embroidered  in  any 
manner,  and  not  specially  provided  for  in  this  section,  45  per  centum  ad  valo- 
rem. 

317.  Clothing,  ready-made,  and  articles  of  wearing  apparel  of  every  de- 
scription, including  knit  goods,  made  up  or  manufactured  in  whole  or  in  part 
by  the  tailor,  seamstress,  or  manufacturer;  all  the  foregoing  composed  of  silk 
or  of  which  silk  or  silk  and  india  rubber  are  the  component  materials  of  chief 
value,  not  specially  provided  for  in  this  section,  50  per  centum  ad  valorem. 

318.  Woven  fabrics,  in  the  piece  or  otherwise,  of  which  silk  is  the  component 
material  of  chief  value,  and  all  manufactures  of  silk,  or  of  which  silk  br  silk 
and  india  rubber  are  the  component  materials  of  chief  value,  not  specially 
provided  for  in  this  section,  45  per  centum  ad  valorem. 

319.  Yarns,  threads,  filaments  of  artificial  or  imitation  silk,  or  of  artificial 
or  imitation  horsehair,  by  whatever  name  known,  and  by  whatever  process  made, 
35  per  centum  ad  valorem ;  beltings,  cords,  tassels,  ribbons,  or  other  articles  or 
fabrics  composed  w^hoUy  or  in  chief  value  of  yarns,  threads,  filaments,  or  fibers 
of  artificial  or  imitation  silk  or  of  artificial  or  imitation  horsehair,  or  of  yarns, 
threads,  filaments  or  fibers  of  artificial  or  imitation  silk,  or  of  artificial  or  imita- 
tion horsehair  and  india  rubber,  by  whatever  name  known,  and  by  whatever 
process  made,  60  per  centum  ad  valorem. 

SCHEDULE  M— PAPERS  AND  BOOKS. 

320.  Sheathing  paper,  pulpboard  in  rolls,  not  laminated,  roofing  felt,  com- 
mon paper-box  board,  not  coated,  lined,  embossed,  printed  or  decorated  in  any 
manner,  nor  cut  into  shapes  for  boxes  or  other  articles,  5  per  centum  ad  valorem. 

321.  Filter  masse  or  filter  stock,  composed  wholly  or  in  part  of  wood  pulp, 
wood  flour,  cotton  or  other  vegetable  fiber,  20  per  centum  ad  valorem. 

322.  Printing  paper  (other  than  paper  commercially  known  as  handmade  or 

machine  handmade  paper,  japan  paper,  and  imitation  japan  paper  by  whatever 

name  known),  unsized,  sized,  or  glued,  suitable  for  the  printing  of  books  and 
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newspapers,  biit  not  for  covers  or  bindings,  not  specially  provided  for  in  this 
section,  valued  above  2^  cents  per  pound,  12  per  centum  ad  valorem:  Provided, 
however.  That  if  any  country,  dependency,  province,  or  other  subdivision  of 
government  shall  impose  any  export  duty,  export  license  fee,  or  other  charge 
of  any  kind  whatsoever  (whether  in  the  form  of  additional  charge  or  license 
fee  or  otherwise)  upon  printing  paper,  wood  pulp,  or  wood  for  use  in  the  manu- 
facture of  wood  pulp,  there  shall  be  imposed  upon  printing  paper,  valued  above 
2^-  cents  per  pound,  when  imported  either  directh-  or  indirectly  from  such 
country,  dependency,  province,  or  other  subdivision  of  government,  an  addi- 
tional duty  equal  to  the  amount  of  the  highest  export  duty  or  other  export 
charge  imposed  by  such  country,  dependency,  province,  or  other  subdivision 
of  government,  upon  either  printing  paper,  or  upon  an  amoimt  of  wood  pulp, 
or  wood  for  use  in  the  fiianufacture  of  wood  pulp  necessary  to  manufacture 
such  printing  paper. 

323.  Papers  commonly  known  as  copying  paper,  stereotype  paper,  bibulous 
paper,  tissue  paper,  pottery  paper,  letter-copying  books,  wholly  or  partly  manu- 
factured, crepe  paper  and  filtering  paper,  and  articles  manufactured  from  any 
of  the  foregoing  papers  or  of  which  such  paper  is  the  component  material  of 
chief  value,  30  per  centum  ad  valorem. 

324.  Papers  wholly  or  partly  covered  with  metal  leaf  or  with  gelatin  or  flock, 
papers  with  white  coated  surface  or  surfaces,  calender  plate  finished,  hand 
dipped  marbleized  paper,  parchment  paper,  and  lithographic  transfer  paper 
not  printed,  25  per  centum  ad  valorem ;  papers  with  coated  surface  or  surfaces 
suitable  for  covering  boxes,  not  specially  provided  for,  whether  or  not  embossed 
or  printed  except  by  lithographic  process,  40  per  centum  ad  valorem ;  all  other 
paper  with  coated  surface  or  surfaces  not  specially  provided  for  in  this  section ; 
uncoated  papers,  gummed,  or  with  the  surface  or  surfaces  wholly  or  partly 
decorated  or  covered  with  a  design,  fancy  effect,  pattern,  or  character,  whether 
produced  in  the  pulp  or  otherwise  except  by  lithographic  process,  cloth-lined 
or  reenforced  papers,  and  grease-proof  and  imitation  parchment  papers  which 
have  been  supercalendered  and  rendered  transparent  or  partially  so,  by  what- 
ever name  known,  all  other  grease-proof  and  imitation  parchment  papers,  not 
specially  provided  for  in  this  section,  by  whatever  name  inown,  bags,  envelopes, 
and  all  other  articles  composed  wholly  or  in  chief  value  of  any  of  the  fore- 
going papers,  not  specially  provided  for  in  this  section,  and  all  boxes  of  paper  or 
papier  mache  or  wood  covered  with  any  of  the  foregoing  papers  or  covered  or 
lined  with  cotton  or  other  vegetable  fiber,  35  per  centum  ad  valorem ;  albumin- 
ized or  sensitized  paper  or  paper  otherwise  surface-coated  for  photographic  pur- 
poses, 25  per  centum  ad  valorem ;  plain  basic  papers  for  albuminizing,  sensitiz- 
ing, baryta  coating,  or  for  photographic  or  solar  printing  processes,  15  per 
centum  ad  valorem. 

325.  Pictures,  calendars,  cards,  booklets,  labels,  flaps,  cigar  bands,  placards, 
and  other  articles  composed  wholly  or  in  chief  value  of  paper  lithographically 
printed  in  whole  or  in  part  from  stone,  gelatin,  metal,  or  other  material  (except 
boxes,  views  of  American  scenery  or  objects,  and  music,  and  illustrations  when 
forming  a  part  of  a  periodical  or  newspaper  or  of  bound  or  unbound  books, 
accompanying  the  same,  not  specially  provided  for  in  this  section)  shall  pay 
duty  at  the  following  rates :  Labels  and  flaps  printed  in  less  than  eight  colors 
(bronze  printing  to  be  counted  as  two  colors),  but  not  printed  in  whole  or  in 
part  of  metal  leaf,  15  cents  per  pound ;  cigar  bands  of  the  same  number  of  colors 
and  printings,  20  cents  per  pound;  labels  and  flaps  printed  in  eight  or  more 
colors  (bronze  printing  to  be  counted  as  two  colors),  but  not  printed  in  whole 
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or  in  part  of  metal  leaf,  20  cents  per  pound ;  cigar  bands  of  tlie  same  number 
of  colors  and  printings,  25  cents  per  pound;  labels  and  flaps  printed  in  w];Lole 
or  in  part  of  metal  leaf,  35  cents  per  pound;  cigar  bands  printed  in  whole  or  in 
part  of  metal  leaf,  40  cents  per  pound ;  booklets,  7  cents  per  pound ;  all  other 
articles  not  exceeding  eight  one-thousandths  of  an  inch  in  thickness,  15  cents 
per  pound ;  exceeding  eight  one-thousandths  of  an  inch  and  not  exceeding  twenty 
one-thousandths  of  an  inch  in  thickness  and  less  than  thirty-five  square  inches 
cutting  size  in  dimension,  5  cents  per  pound ;  exceeding  eight  and  not  exceeding 
twenty  one-thousandths  of  an  inch  in  thickness  and  thirty-five  square  inches 
and  over  cutting  size  in  dimension,  7  cents  per  pound ;  exceeding  twenty  one- 
thousandths  of  an  inch  in  thickness,  5  cents  per  pound,  providing  that  in  the 
case  of  articles  hereinbefore  specified  the  thickness  which  shall  determine  the 
rate  of  duty  to  be  imposed  shall  be  that  of  the  thinnest  lithographed  material 
found  in  the  article,  but  for  the  purpose  of  this  paragraph  the  tibickness  of  litho- 
graphs mounted  or  pasted  upon  paper,  cardboard,  or  other  material  shall  be 
the  combined  thickness  of  the  lithograph  and  the  foundation  upon  which  it  is 
mounted  or  pasted ;  books  of  paper  or  other  material  for  children's  use,  litho- 
graphically printed  in  whole  or  in  part,  not  exceeding  in  weight  twenty-four 
ounces  each,  4  cents  per  pound;  fashion  magazines  or  periodicals  printed  in 
whole  or  in  part  by  lithographic  process  or  decorated  by  hand,  6  cents  per 
pound ;  booklets,  wholly  or  in  chief  value  of  paper,  decorated  in  whole  or  in  part 
by  hand  or  by  spraying,  whether  or  not  lithographed,  10  cents  per  pound ;  de- 
calcomanias  in  ceramic  colors,  weighing  not  over  one  hundred  pounds  per  thou- 
sand sheets,  on  a  basis  of  twenty  by  thirty  inches  in  dimensions,  60  cents  per 
pound;  all  other  decalcomanias,  except  toy  decalcomanias,  15  cents  per  pound. 

326.  Writing,  letter,  note,  drawing,  handmade  paper  and  paper  commercially 
known  as  handmade  paper  and  machine  handmade  paper,  japan  paper  and  imi- 
tation japan  paper  by  whatever  name  known,  and  ledger,  bond,  record,  tablet^ 
typewriter,  and  onionskin  and  imitation  onionskin  papers  calendered  or  un- 
calendered,  whether  or  not  any  such  paper  is  ruled,  bordered,  embossed,  printed, 
lined,  or  decorated  in  any  manner,  25  per  centum  ad  valorem. 

327.  Paper  envelopes,  folded  or  flat,  not  specially  provided  for  in  this  sec- 
tion, 15  per  centum  ad  valorem. 

328.  Jacquard  designs  on  ruled  paper,  or  cut  on  Jacquard  cards,  and  parts 
of  such  designs,  cardboard  and  bristol  board,  press  boards  or  press  paper,  paper 
hangings  with  paper  back  or  composed  wholly  or  in  chief  value  of  paper,  and 
wrapping  paper  not  specially  provided  for  in  this  section,  25  per  centum  ad 
valorem. 

329.  Books  of  all  kinds,  bound  or  unbound,  including  blank  books,  slate 
books  and  pamphlets,  engravings,  photographs,  etchings,  maps,  charts,  music 
in  books  or  sheets,  and  printed  matter,  all  the  foregoing,  and  not  specially  pro- 
vided for  in  this  section,  15  per  centum  ad  valorem.  Views  of  any  landscape, 
scene,  building,  place  or  locality  in  the  United  States,  on  cardboard  or  paper, 
not  thinner  than  eight  one-thousandths  of  one  inch,  by  whatever  process  printed 
or  produced^  including  those  wholly  or  in  part  produced  by  either  lithographic 
or  photogelatin  process  (except  show  cards),  bound  or  unbound,  or  in  any  other 
•form,  20  cents  per  pound;  thinner  than  eight  one-thousandths  of  one  inch,  $2 
per  thousand. 

330.  Photograph,  autograph,  scrap,  post-card,  and  postage-stamp  albums, 
wholly  or  partly  manufactured,  25  per  centum  ad  valorem. 

881.  Playing  cards,  60  per  centum  ad  valorem. 

332.  Papers  or  cardboard,  cut,  die  cut,  or  stamped  into  designs  or  shapes, 
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such  as  initials,  monograms,  lace,  borders,  or  other  forms,  and  all  post  cards, 
not  including  American  views,  plain,  decorated,  embossed,  or  printed,  except 
by  lithographic  process,  and  all  papers  and  manufactures  of  paper  or  of  which 
paper  is  the  component  material  of  chief  value,  not  specially  provided  for  in 
this  section,  25  per  centum  ad  valorem. 


SCHEDULE  N— SUNDRIES. 

333.  Beads  and  spangles  of  all  kinds,  including  imitation  pearl  beads,  not 
threaded  or  strung,  or  strung  loosely  on  thread  for  facility  in  transportation 
only,  35  per  centum  ad  valorem;  curtains,  and  other  articles  not  embroidered 
nor  appliqued  and  not  specially  provided  for  in  this  section,  composed  wholly 
or  in  chief  value  of  beads  or  spangles  made  of  glass  or  paste,  gelatin,  metal,  or 
other  material,  50  per  centum  ad  valorem. 

334.  Kamie  hat  braids,  40  per  centum  ad  valorem;  manufactures  of  ramie 
hat  braids,  50  per  centum  ad  valorem. 

335.  Braids,  plaits,  laces,  and  willow  sheets  or  squares,  composed  wholly 
or  in  chief  value  of  straw,  chip,  grass,  palm  leaf,  willow,  osier,  rattan,  real 
horsehair,  cuba  bark,  or  manila  hemp,  suitable  for  making  or  ornamenting 
hats,  bonnets,  or  hoods,  not  bleached,  dyed,  colored,  or  stained,  15  per  centum 
ad  valorem ;  if  bleached,  dyed,  colored,  or  stained,  20  per  centum  ad  valorem ; 
hats,  bonnets,  and  hoods  composed  wholly  or  in  chief  value  of  straw,  chip,  grass, 
palm  leaf,  willow,  osier,  rattan,  cuba  bark,  or  manila  hemp,  whether  wholly  or 
partly  manufactured,  but  not  blocked  or  trimmed,  25  per  centum  ad  valorem; 
if  blocked  or  trimmed,  and  in  chief  value  of  such  materials,  40  per  centum  ad 
valorem.  But  the  terms  "grass"  and  "straw"  shall  be  understood  to  mean  these 
substances  in  their  natural  form  and  structure,  and  not  the  separated  fiber 
thereof. 

336.  Brooms,  made  of  broom  com,  straw,  wooden  fibre,  or  twigs,  15  per 
centum  ad  valorem ;  brushes  and  feather  dusters  of  all  kinds,  and  hair  pencils 
in  quills  or  otherwise,  35  per  centum  ad  valorem. 

337.  Bristles,  sorted,  bunched,  or  prepared,  7  cents  per  pound. 

338.  Button  forms  of  lastings,  mohair  or  silk  cloth,  or  other  manufactures  of 
cloth,  woven  or  made  in  patterns  of  such  size,  shape,  or  form  as  to  be  fit  for 
buttons  exclusively,  and  not  exceeding  eight  inches  in  any  one  dimension,  10 
per  centum  ad  valorem. 

339.  Buttons  of  vegetable  ivory  in  sizes  thirty-six  lines  and  larger,  35  per 
centum  ad  valorem ;  below  thirty-six  lines,  45  per  centum  ad  valorem ;  buttons 
of  shell  and  pearl  in  sizes  twenty-six  lines  and  larger,  25  per  centum  ad  va- 
lorem; below  twenty-six  lines,  45  per  centum  ad  valorem;  agate  buttons  and 
shoe  buttons,  15  per  centum  ad  valorem;  parts  of  buttons  and  button  molds  or 
blanks,  finished  or  unfinished,  and  all  collar  and  cuff  buttons  and  studs  com- 
posed wholly  of  bone,  mother-of-pearl,  ivory,  or  agate,  all  the  foregoing  and 
buttons  not  specially  provided  for  in  this  section,  40  per  centum  ad  valorem. 

340.  Cork  bark,  cut  into  squares,  cubes,  or  quarters,  4  cents  per  pound; 
manufactured  cork  stoppers,  over  three-fourths  of  an  inch  in  diameter,  measured 
at  the  larger  end,  and  manufactured  cork  disks,  wafers,  or  washers,  over  three- 
sixteenths  of  an  inch  in  thickness,  12  cents  per  pound;  manufactured  cork 
stoppers,  three-fourths  of  an  inch  or  less  in  diameter,  measured  at  the  larger 
end,  and  manufactured  cork  disks,  wafers,  or  washers,  three-sixteenths  of  an 

inch  or  less  in  thickness,  15  cents  per  pound  ;  cork,  artificial,  or  cork  substitutes 
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manufactured  from  cork  Avaste,  or  granulated  corks,  and  not  otherwise  pro- 
vided for  in  this  section,  3  cents  per  pound ;  cork  insulation,  wholly  or  in  chief 
value  of  granulated  cork,  in  slabs,  boards,  planks,  or  molded  forms,  ^  cent  per 
pound;  cork  paper,  35  per  centum  ad  valorem;  manufactures  wholly  or  in 
chief  value  of  cork  or  of  cork  bark,  or  of  artificial  cork  or  bark  substitutes, 
granulated  or  ground  cork,  not  specially  provided  for  in  this  section,  30  per 
centum  ad  valorem. 

341.  Dice,  dominoes,  draughts,  chessmen,  chess  balls,  and  billiard,  pool, 
bagatelle  balls,  and  poker  chips,  of  ivory,  bone,  or  other  materials,  50  per  centum 
ad  valorem. 

342.  Dolls,  and  parts  of  dolls,  doll  heads,  toy  marbles  of  whatever  materials 
composed,  and  all  other  toys,  and  parts  of  toys,  not  composed  of  china,  porce- 
lain, parian,  bisque,  earthen  or  stone  ware,  and  not  specially  provided  for  in 
this  section,  35  per  centum  ad  valorem. 

343.  Emery  grains  and  emery,  manufactured,  groimd,  pulverized,  or  refined, 
1  cent  per  pound;  emery  wheels,  emery  files,  emery  paper,  and  manufactures 
of  which  emery  or  corundum  is  the  component  material  of  chief  value,  20  per 
centum  ad  valorem. 

344.  Firecrackers  of  all  kinds,  6  cents  per  pound;  bombs,  rockets,  Roman 
candles,  and  fireworks  of  all  descriptions,  not  specially  provided  for  in  this 
section,^  10  cents  per  pound;  the  w^eight  on  all  the  foregoing  to  include  all 
coverings,  wrappings,  and  packing  material. 

345.  Matches,  friction  or  lucifer,  of  all  descriptions,  per  gross  of  one  him- 
dred  and  forty-four  boxes,  containing  not  more  than  one  hundred  matches  per 
box,  3  cents  per  gross;  when  imported  otherwise  than  in  boxes  containing  not 
more  than  one  hundred  matches  each,  f  of  1  cent  per  one  thousand  matches ; 
w^ax  matches,  fusees,  wind  matches,  and  all  matches  in  books  or  folders  or  hav- 
ing a  stained,  dyed,  or  colored  stick  or  stem,  and  tapers  consisting  of  a  wick 
coated  with  an  inflammable  substance,  and  night  lights,  25  per  centum  ad 
valorem :  Provided,  That  in  accordance  with  section  ten  of  "An  Act  to  provide 
for  a  tax  upon  white  phosphorus  matches,  and  for  other  purposes,"  approved 
April  ninth,  nineteen  hundred  and  twelve,  white  phosphorus  matches  manu- 
factured wholly  or  in  part  in  any  foreign  country  shall  not  be  entitled  to  enter 
at  any  of  the  ports  of  the  United  States,  and  the  importation  thereof  is  hereby 
prohibited:  Provided  further.  That  nothing  in  this  Act  contained  shall  be  held 
to  repeal  or  modify  said  Act  to  provide  for  a  tax  upon  white  phosphorus 
matches,  and  for  other  purposes,  approved  April  ninth,  nineteen  hundred  and 
twelve. 

346.  Percussion  caps,  cartridges,  and  cartridge  shells  empty,  15  per  centum 
ad  valorem ;  blasting  caps,  $1  per  thousand ;  mining,  blasting,  or  safety  fuses 
of  all  kinds,  15  per  centum  ad  valorem. 

347.  Feathers  and  downs,"  on  the  skin  or  otherwise,  crude  or  not  dressed, 
colored,  or  otherwise  advanced  or  manufactured  in  any  manner,  not  specially 
provided  for  in  this  section,  20  per  centum  ad  valorem ;  when  dressed,  colored, 
or  otherwise  advanced  or  manufactured  in  any  manner,  and  not  suitable  for 
use  as  millinery  ornaments,  including  quilts  of  down  and  manufactures  of 
down,  40  per  centum  ad  valorem;  artificial  or  ornamental  feathers  suitable  for 
use  as  millinery  ornaments,  artificial  and  ornamental  fruits,  grains,  leaves, 
flowers,  and  stems  or  parts  thereof,  of  whatever  material  composed,  not  specially 
provided  for  in  this  section,  00  per  centum  ad  valorem ;  boas,  bouttuuiieres, 
wreatlis,  and  all  articles  not  specially  })rovided  for  in  this  section,  composed 
whollv  or  in  chief  value  of  anv  of  the  feathers,  flowers,  leaves,  or  other  ma- 
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terial  herein  mentioned,  60  per  centum  ad  valorem:  Provided,  That  the  im- 
portation of  aigrettes,  egret  plumes  or  so-called  osprey  plumes,  and  the  feathers, 
quills,  heads,  wings,  tails,  skins,  or  parts  of  skins,  of  wild  birds,  either  raw  or 
manufactured,  and  not  for  scientific  or  educational  purposes,  is  hereby  pro- 
hibited ;  but  this  provision  shall  not  apply  to  the  feathers  or  plumes  of  ostriches, 
or  to  the  feathers  or  plumes  of  domestic  fowls  of  any  kind. 

348.  Furs  dressed  on  the  skin,  not  advanced  further  than  dyeing,  30  per 
centum  ad  valorem ;  plates  and  mats  of  dog  and  goat  skins,  10  per  centum  ad 
valorem;  manufactures  of  furs,  further  advanced  than  dressing  and  dyeing, 
when  prepared  for  use  as  material,  joined  or  sewed  together,  including  plates, 
linings,  and  crosses,  except  plates  and  mats  of  dog  and  goat  skins,  and  articles 
manufactured  from  fur  not  specially  provided  for  in  this  section,  40  per  centum 
ad  valorem;  articles  of  wearing  apparel  of  every  description  partly  or  wholly 
manufactured,  composed  of  or  of  which  hides  or  skins  of  cattle  of  the  bovine 
species,  or  of  the  dog  or  goat  are  the  component  material  of  chief  value,  15  per 
centum  ad  valorem ;  articles  of  wearing  apparel  of  every  description  partly  or 
w^holly  manufactured,  composed  of  or  of  which  fur  is  the  component  material 
of  chief  value,  not  specially  provided  for  in  this  section,  50  per  centum  ad 
valorem;  furs  not  on  the  skin,  prepared  for  hatters'  use,  including  fur  skins 
carrot ed,  15  per  centum  ad  valorem. 

349.  Fans  of  all  kinds,  except  common  palm-leaf  fans,  50  per  centum  ad 
valorem. 

350.  Gun  wads  of  all  descriptions,  10  per  centum  ad  valorem. 

351.  Human  hair,  raw,  10  per  centum  ad  valorem;  if  cleaned  or  commer- 
cially knowTi  as  drawn,  but  not  manufactured,  20  per  centum  ad  valorem; 
manufactures  of  human  hair,  including  nets  and  nettings,  or  of  w^hich  human 
hair  is  the  component  material  of  chief  value,  not  specially  provided  for  in 
this  section,  35  per  centum  ad  valorem. 

352.  Hair,  curled,  suitable  for  beds  or  mattresses,  10  per  centum  ad  valorem. 

353.  Haircloth,  known  as  **crinoline"  cloth,  0  cents  per  square  yard;  hair- 
cloth, known  as  "hair  seating,"  and  hair  press  cloth,  15  cents  per  square  yard. 

354.  Hats,  bonnets,  or  hoods,  for  men's,  women's,  boys',  or  children's  wear, 
trimmed  or  untrimnied,  including  bodies,'  hoods,  plateaux,  forms  or  shapes,  for 
hats  or  bonnets,  composed  wholly  or  in  chief  value  of  fur  of  the  rabbit,  beaver, 
or  other  animals,  45  per  centum  ad  valorem. 

355.  Indurated  fiber  ware  and  manufactures  of  pulp,  not  specially  provided 
for  in  this  section,  25  per  centum  ad  valorem. 

356.  Jewelrv,  commonly  or  commercially  so  known,  valued  above  20  cents 
per  dozen  pieces,  60  per  centum  ad  valorem ;  rope,  curb,  cable,  and  fancy  pat- 
terns of  chain  not  exceeding  one-half  inch  in  diameter,  width,  or  thickness, 
valued  above  30  cents  per  yard ;  and  articles  valued  above  20  cents  per  dozen 
piece*  designed  to  be  worn  on  apparel  or  carried  on  or  about  or  attached  to  the 
person,  such  as  and  including  buckles,  card  Cases,  chains,  cigar  cases,  cigar 
cutters,  cigar  holders,  cigarette  cases,  cigarette  holders,  coin  holders,  collar, 
cuflF,  and  dress  buttons,  combs,  match  boxes,  mesh  bags  and  purses,  millinery, 
military,  and  hair  ornaments,  pins,  pownler  cases,  stamp  cases,  vanity  cases, 
and  like  articles ;  all  the  foregoing  and  parts  thereof,  finished  or  partly  finished, 
composed  of  metal,  whether  or  not  enameled,  washed,  covered,  or  plated,  in- 
cluding rolled  gold  plate,  and  whether  or  not  set  with  precious  or  semiprecious 
stones,  pearls,  cameos,  coral,  or  amber,  or  with  imitation  precious  stones  or 
imitation  pearls,  60  per  centum  ad  valorem.  Stampings,  galleries,  mesh  and 
other  materials  of  metal,  whether  or  not  set  with  glass  or  paste,  finished  or 
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partly  finished;  separate  or  in  strips  or  sheets^  suitable  for  use  in  the  manu- 
facture of  any  of  the  foregoing  articles  in  this  paragraph,  50  per  centum  ad 
valorem. 

357.  Diamonds  and  other  precious  stones,  rough  or  uncut,  and  not  advanced 
in  condition  or  value  from  their  natural  state  by  cleaving,  splitting,  cutting, 
or  other  process,  v^hether  in  their  natural  form  or  broken,  and  bort;  any  of 
the  foregoing  not  set,  and  diamond  dust,  10  per  centum  ad  valoren;;  pearls  and 
parts  thereof,  drilled  or  undrilled,  but  not  set  or  strung;  diamonds,  coral, 
rubies,  cameos,  and  other  precious  stones  and  semiprecious  stones,  cut  but  not 
set,  and  suitable  for  use  in  the  manufacture  of  jewelry,  20  per  centum  ad  va- 
lorem ;  imitation  precious  stones,  including  pearls  and  parts  thereof,  for  use  in 
the  manufacture  of  jewelry,  doublets,  artificial,  or  so-called  synthetic  or  re- 
constructed pearls  and  parts  thereof,  rubies,  or  other  precious  stones,  20  per 
centum  ad  valorem. 

358.  Laces,  lace  window  curtains  not  specially  provided  for  in  this  section, 
coach,  carriage,  and  automobile  laces,  and  all  lace  articles  of  whatever  yarns, 
threads,  or  filaments  composed ;  handkerchiefs,  napkins,  wearing  apparel,  and 
all  other  articles  or  fabrics  made  wholly  or  in  part  of  lace  or  of  imitation  lace 
of  any  kind;  embroideries,  wearing  apparel,  handkerchiefs,  and  all  articles  or 
fabrics  embroidered  in  any  manner  by  hand  or  machinery,  whether  with  a  plain 
or  fancy  initial,  monogram,  or  otherwise,  or  tamboured,  appliqued,  or  scal- 
loped by  hand  or  machinery,  any  of  the  foregoing  by  whatever  name  known; 
edgings,  insertings,  galloons,  nets,  nettings,  veils,  veilings,  neck  rufflings,  ruch- 
ings,  tuckings,  flouncings,  flutings,  quillings,  ornaments;  braids,  loom  woven 
and  ornamented  in  the  process  of  weaving,  or  made  by  hand,  or  on  any  braid 
machine,  knitting  machine,  or  lace  machine,  and  not  specially  provided  for; 
trimmings  not  specially  provided  for;  woven  fabrics  or  articles  from  which 
threads  have  been  omitted,  drawn,  punched,  or  cut,  and  with  threads  intro- 
duced after  weaving,  forming  figures  or  designs,  not  including  straight  hem- 
stitching; and  articles  made  in  whole  or  in  part  of  any  of  the  foregoing  fabrics 
or  articles ;  all  of  the  foregoing  of  whatever  yarns,  threads,  or  filaments  com- 
posed, 60  per  centum  ad  valorem. 

359.  Chamois  skins,  15  per  centum  ad  valorem;  pianoforte,  pianoforte  ac- 
tion, enameled  upholstery  leather,  and  glove  leathera,  10  per  centum  ad  va- 
lorem. 

360.  Bags,  baskets,  belts,  satchels,  card  cases,  pocketbooks,  jewel  boxes,  port- 
folios, and  other  boxes  and  cases,  made  wholly  of  or  in  chief  value  of  leather 
or  parchment,  not  jewelry,  and  manufactures  of  leather  or  parchment,  or  of 
which  leather  or  parchment  is  the  component  material  of  chief  value,  not  spe- 
cially provided  for  in  this  section,  30  per  centum  ad  valorem ;  any  of  the  fore- 
going permanently  fitted  and  furnished  with  traveling,  bottle,  drinking,  dining, 
luncheon  and  similar  sets,  35  per  centum  ad  valorem. 

361.  Gloves,  not  specially  provided  for  in  this  section,  made  wholly  or  in 
chief  value  of  leather,  whether  wholly  or  partly  manufactured,  shall  pay  duty 
at  the  following  rates,  the  lengths  stated  in  each  case  being  the  extreme  length 
when  stretched  to  their  full  extent,  namely : 

362.  Men's,  women's,  or  children's  "glace"  finish,  Schmaschen  (of  sheep 
origin),  not  over  fourteen  inches  in  length,  $1  per  dozen  pairs;  over  fourteen 
inches  in  length,  25  cents  additional  per  dozen  pairs  for  each  inch  in  excess  of 
fourteen  inches. 

363.  All  other  women's  or  children's  gloves  w- holly  or  in  chief  value  of 
leather,  not  over  fourteen  inches  in  length,  $2  per  dozen  pairs;  over  fourteen 
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inches  in  length,  25  cents  additional  per  dozen  pairs  for  each  inch  in  excess  of 
fourteen  inches ;  all  men's  leather  gloves  not  specially  provided  for  in  this  sec- 
tion, $2.50  per  dozen  pairs. 

364.  In  addition  to  the  foregoing  rates  there  shall  be  paid  the  following 
cumulative  duties:  On  all  leather  gloves  when  lined  with  cotton  or  other 
vegetable  fiber,  25  cents  per  dozen  pairs;  whfen  lined  with  a  knitted  glove  or 
when  lined  with  silk,  leather,  or  wool,  50  cents  per  dozen  pairs;  when  lined 
with  fur,  |2  per  dozen  pairs;  on  all  pique  and  prixseam  gloves,  25  cents  per 
dozen  pairs. 

365.  Glove  tranks,  with  or  without  the  usual  accompanying  pieces,  shall  pay 
75  per  centum  of  the  duty  provided  for  the  gloves  in  the  fabrication  of  which 
they  are  suitable. 

366.  Manufactures  of  catgut,  or  whip  gut,  or  worm  gut,  including  strings 
for  musical  instruments ;  any  of  the  foregoing  or  of  which  these  substances  or 
any  of  them  is  the  component  material  of  chief  value,  not  specially  provided  for 
in  this  section,  20  per  centum  ad  valorem. 

367.  Manufactures  of  amber,  asbestos,  bladders,  or  wax,  or  of  which  these 
substances  or  any  of  them  is  the  component  material  of  chief  value,  not  specially 
provided  for  in  this  section,  10  per  centum  ad  valorem ;  yarn  and  woven  fabrics 
composed  wholly  or  in  chief  value  of  asbestos,  20  per  centum  ad  valorem.    . 

368.  Manufactures  of  bone,  chip,  grass,  horn,  india  rubber  or  gutta-percha, 
palm  leaf,  quills,  straw,  weeds,  or  whalebone,  or  of  which  any  of  them  is  the 
component  material  of  chief  v.alue  not  otherwise  specially  provided  for  in  this 
section,  shall  be  subject  to  the  following  rates:  Manufactures  of  india  rubber 
or  gutta-percha,  commonly  known  as  druggists'  sundries,  15  per  centum  ad  va- 
lorem; manufactures  of  india  rubber  or  gutta-percha,  not  specially  provided 
for  in  this  section,  10  per  centum  ad  valorem;  palm  leaf,  15  per  centum  ad 
valorem ;  bone,  chip,  horn,  quills,  and  whalebone,  20  per  centum  ad  valorem ; 
grass,  straw,  and  weeds,  25  per  centum  ad  valorem;  combs  composed  wholly  of 
horn  or  of  horn  and  metal,  25  per  centum  ad  valorem.  The  ternis  "grass"  and 
"straw"  shall  be  understood  to  mean  these  substances  in  their  natural  state,  and 
not  the  separated  fibers  thereof. 

369.  Ivory  tusks  in  their  natural  state,  or  cut  vertically  across  the  grain  only, 
with  the  bark  left  intact,  20  per  centum  ad  valorem ;  manufactures  of  ivory  or 
vegetable  ivory,  or  of  which  either  of  these  substances  is  the  component  ma- 
terial of  chief  value,  not  specially  provided  for  in  this  section,  35  per  centum 
ad  valorem ;  manufactures  of  mother-of-pearl  and  shell,  plaster  of  Paris,  papier- 
mache,  and  vulcanized  india  rubber  known  as  "hard  rubber,"  or  of  which  these 
substances  or  any  of  them  is  the  component  material  of  chief  value,  not  spe- 
cially provided  for  in  this  section,  25  per  centum  ad  valorem;  shells  engraved, 
cut,  ornamented,  or  otherwise  manufactured,  25  per  centum  ad  valorem. 

370.  Masks,  of  whatever  material  composed,  25  per  centum  ad  valorem. 

371.  Matting  made  of  cocoa  fiber  or  rattan,  5  cents  per  square  yard;  mats 
made  of  cocoa  fiber  or  rattan,  3  cents  per  square  foot. 

372.  Moss  and  sea  grass,  eelgrass,  and  seaweeds,  if  manufactured  or  dyed, 
10  per  centum  ad  valorem. 

373.  Musical  instruments  or  parts  thereof,  pianoforte  actions  and  parts 
thereof,  cases  for  musical  instruments,  pitch  pipes,  tuning  forks,  tuning  ham- 
mers, and  metronomes ;  strings  for  musical  instruments,  composed  wholly  or  in 
part  of  steel  or  other  metal,  all  the  foregoing,  35  per  centum  ad  valorem. 

374.  Phonographs,  gramophones,  graphophones,  and  similar  articles,  or 
parts  thereof,  25  per  centum  ad  valorem. 
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375.  Violin  rosin,  in  boxes  or  cases  or  otherwise,  10  per  centum  ad  valorem. 

376.  Works  of  art,  including  paintings  in  oil  or  water-colors,  pastels,  pen 
and  ink  drawings,  or  copies,  replicas  or  reproductions  of  any  of  the  same, 
statuary,  sculptures,  or  copies,  replicas  or  reproductions  thereof,  and  etchings 
and  engravings,  not  specially  provided  for  in  this  section,  15  per  centum  ad 
valorem. 

377.  Peat  moss,  50  cents  per  ton. 

378.  Pencils  of  paper  or  wood,  or  other  material  not  metal,  filled  with  lead 
or  other  material,  pencils  of  lead,  36  cents  per  gross,  but  in  no  case  shall  any 
of  the  foregoing  pay  less  than  25  per  centum  ad  valorem;  slate  pencils,  25  per 
centum  ad  valorem. 

379.  Pencil  leads  not  in  wood  or  other  material,  10  per  centum  ad  valorem, 

380.  Photographic  cameras,  and  parts  thereof,  not  specially  provided  for  in 
this  section,  photographic  dry  plates,  not  specially  provided  for  in  this  section, 
15  per  centum  ad  valorem;  photographic-film  negatives,  imported  in  any  form, 
for  use  in  any  way  in  connection  with  moving-picture  exhibits,  or  for  making 
or  reproducing  pictures  for  such  exhibits,  exposed  but  not  developed,  2  cents 
per  linear  or  running  foot;  if  exposed  and  developed,  3  cents  per  linear  or 
running  foot;  photographic-film  positives,  imported  in  any  form,  for  use  in 
any  way  in  connection  with  moving-picture  exhibits,  including  herein  all  mov- 
ing, motion,  motophotography  or  cinematography  film  pictures,  prints,  posi- 
tives or  duplicates  of  every  kind  and  nature,  and  of  whatever  substance  made, 
1  cent  per  linear  or  running  foot:  Provided,  however.  That  all  photographic- 
films  imported  under  this  section  shall  be  subject  to  such  censorship  as  may  be 
imposed  by  the  Secretary  of  the  Treasury. 

381.  Pipes  and  smokers'  articles:  Common  tobacco  pipes  and  pipe  bowls 
made  wholly  of  clay,  25  per  centum  ad  valorem ;  other  pipes  and  pipe  bowls  of 
whatever  material  composed,  and  all  smokers'  articles  whatsoever,  not  specially 
provided  for  in  this  section,  including  cigarette  books,  cigarette-book  covers, 
pouches  for  smoking  or  chew'ing  tobacco,  and  cigarette  paper  in  all  forms,  ex- 
cept cork  paper,  50  per  centum  ad  valorem ;  meerschaum,  crude  or  unmanu- 
factured, 20  per  centum  ad  valorem. 

382.  Plush,  black,  known  commercially  as  hatters'  plush,  composed  of  silk, 
or  of  silk  and  cotton,  such  as  is  used  for  making  men's  hats,  10  per  centum  ad 
valorem. 

383.  Umbrellas,  parasols,  and  sunshades  covered  with  material  other  than 
paper  or  lace,  not  embroidered  or  appliqued,  35  per  centum  ad  valorem.  Sticks 
for  umbrellas,  parasols,  or  sunshades,  and  walking  canes,  finished  or  unfinished, 
30  per  centum  ad  valorem. 

384.  Waste,  not  specially  provided  for  in  this  section,  10  per  centum  ad  va- 
lorem. 

385.  That  there  shall  be  levied,  collected,  and  paid  on  the  importation  of 
all  raw  or  unmanufactured  articles  not  enumerated  or  provided  for  in  this  sec- 
tion, a  duty  of  10  per  centum  ad  valorem,  and  on  all  articles  manufactured,  in 
whole  or  in  part,  not  provided  for  in  this  section,  a  duty  of  15  per  centum  ad 
valorem. 

386.  That  each  and  every  imported  article,  not  enumerated  in  this  section, 
which  is  similar,  either  in  material,  quality,  texture,  or  the  use  to  which  it  may 
be  applied,  to  any  article  enumerated  in  this  section  as  chargeable  with  duty, 
shall  pay  the  same  rate  of  duty  which  is  levied  on  the  enumerated  article  which 
it  most  resembles  in  any  of  the  particulars  before  mentioned ;  and  if  any  non- 
eniunerated  article  equally  resembles  two  or  more  enumerated  articles  on  which 
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different  rates  of  duty  are  chargeable,  there  shall  be  levied  on  such  nonenu- 
merated  article  the  same  rate  of  duty  as  is  chargeable  on  the  article  which  it 
resembles  paying  the  highest  rate  of  duty;  and  on  articles  not  enumerated, 
manufactured  of  two  or  more  materials,  the  duty  shall  be  assessed  at  the  high- 
est rate  at  which  the  same  would  be  chargeable  if  composed  wholly  of  the  com- 
ponent material  thereof  of  chief  value;  and  the  words  '^component  material  of 
chief  value,"  wherever  used  in  this  section,  shall  be  held  to  mean  that  com- 
ponent material  which  shall  exceed  in  value  any  other  single  component  ma- 
terial of  the  article ;  and  the  value  of  each  component  material  shall  be  deter- 
mined by  the  ascertained  value  of  such  material  in  its  condition  as  found  in  the 
article.  If  two  or  more  rates  of  duty  shall  be  applicable  to  any  imported  arti- 
cle, it  shall  pay  duty  at  the  highest  of  such  rates. 


FREE     LIST. 

That  on  and  after  the  day  following  the  passage  of  this  Act,  except  as  other- 
wise specially  provided  for  in  this  Act,  the  articles  mentioned  in  the  following 
paragraphs  shall,  when  imported  into  the  United  States  or  into  any  of  its 
possessions  (except  the  Philippine  Islands  and  the  islands  of  Guam  and 
Tutuila),  be  exempt  from  duty: 

387.  Acids:  Acetic  or  pyroligneous,  arsenic  or  arsenious,  carbolic,  chromic, 
fluoric,  hydrofluoric,  hydrochloric  or  muriatic,  nitric,  phosphoric,  phthalic, 
prussic,  silicic,  sulphuric  or  oil  of  vitriol,  and  valerianic. 

388.  Aconite. 

389.  Acorns,  raw,  dried  or  undried,  but  unground. 

390.  Agates,  unmanufactured. 

391.  Agricultural  implements:  Plows,  tooth  and  disk  harrows,  headers,  har- 
vesters, reapers,  agricultural  drills  and  planters,  mowers,  horserakes,  culti- 
vators, thrashing  machines,  cotton  gins,  machinery  for  use  in  the  manufacture 
of  sugar,  wagons  and  carts,  and  all  other  agricultural  implements  of  any  kind 
and  description,  whether  specifically  mentioned  herein  or  not,  whether  in  whole 
or  in  parts,  including  repair  parts. 

392.  Albumen,  not  specially  provided  for  in  this  section. 

393.  Alcohol,  methyl  or  wood. 

394.  Alizarin,  natural  or  synthetic,  and  dyes  obtained  from  alizarin,  an- 
thracene, and  carbazol. 

395.  Ammonia,  sulphate  of,  perchlorate  of,  and  nitrate  of. 

396.  Antimonv  ore  and  stibnite  containin^:  antimonv,  but  onlv  as  to  the 
antimony  content. 

397.  Any  animal  imported  by  a  citizen  of  the  Ignited  States,  specially  for 
breeding  purposes,  shall  bo  admitted  free,  whether  intended  to  be  used  by  the 
importer  himself  or  for  sale  for  such  purposes:  Provided,  That  no  such  animal 
shall  be  admitted  free  unless  pure  bred  of  a  recognized  breed,  and  duly  regis- 
tered in  a  book  of  record  recognized  by  the  Secretary  of  Agriculture  for  that 
breed:  And  provided  further.  That  the  certificate  of  such  record  and  pedigi'ce 
of  such  animal  shall  be  produced  and  submitted  to  the  Department  of  Agricul- 
ture, duly  authenticated  by  the  proper  custodian  of  such  book  of  record,  to- 
gether with  an  affidavit  of  the  owner,  agent,  or  importer  that  the  animal  im- 
ported is  the  identical  animal  described  in  said  certificate  of  record  and  pedi- 
gree. The  Secretary  of  Agriculture  nuiy  prescribe  such  regulations  as  may  be 
required  for  determining  the  puritv  of  breeding  and  the  identity  of  such  ani- 
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mal :  And  provided  further.  That  the  collectors  of  customs  shall  require  a  cer- 
tificate from  the  Department  of  Agriculture  stating  that  such  animal  is  pure 
bred  of  a  recognized  breed  and  duly  registered  in  a  book  of  record  recognized 
by  the  Secretary  of  Agriculture  for  that  breed. 

The  Secretary  of  the  Treasury  may  prescribe  such  additional  regulations  as 
may  be  required  for  the  strict  enforcement  of  this  provision. 

Horses,  mules,  and  asses  straying  across  the  boundary  line  into  any  foreign 
country,  or  driven  across  such  boundary  line  by  the  owner  for  temporary  pas- 
turage purposes  only,  together  with  their  offspring,  shall  be  dutiable  unless 
brought  back  to  the  United  States  within  six  months,  in  which  case  they  shall 
be  free  of  duty,  under  regulations  to  be  prescribed  by  the  Secretary  of  the  Treas- 
ury: And  provided  further.  That  the  provisions  of  this  Act  shall  apply  to  all 
such  animals  as  have  been  imported  and  are  in  quarantine  or  otherwise  in  the 
custody  of  customs  or  other  officers  of  the  United  States  at  the  date  of  the  tak- 
ing effect  of  this  Act 

398.  Animals  brought  into  the  United  States  temporarily  for  a  period  not 
exceeding  six  months,  for  the  purpose  of  breeding,  exhibition  or  competition 
for  prizes  offered  by  any  agricultural,  polo,  or  racing  association ;  but  a  bond 
shall  be  given  in  accordance  with  regulations  prescribed  by  the  Secretary  of  the 
Treasury;  also  teams  of  animals,  including  their  harness  and  tackle,  and  the 
wagons  or  other  vehicles  actually  owned  by  persons  emigrating  from  for- 
eign countries  to  the  United  States  with  their  families,  and  in  actual  use  for  the 
purpose  of  such  emigration  under  such  regulations  as  the  Secretary  of  the 
Troasury  may  prescribe;  and  wild  animals  intended  for  exhibition  in  zoological 
collections  for  scientific  and  educational  purposes,  and  not  for  sale  or  profit. 

399.  Annatto,  roucou,  rocoa,  or  Orleans,  and  all  extracts  of. 

400.  Antitoxins,  vaccine  virus,  and  all  other  serums  derived  from  animals 
and  used  for  therapeutic  purposes. 

401.  Apatite. 

402.  Arrowroot  in  its  natural  state  and  not  manufactured. 

403.  Arsenic  and  sulphide  of  arsenic,  or  orpiment. 

404.  Articles  the  growth,  produce,  or  manufacture  of  the  United  States, 
when  returned  after  having  been  exported,  without  having  been  advanced  in 
value  or  improved  in  condition  by  any  process  of  manufacture  or  other  means ; 
steel  boxes,  casks,  barrels,  carboys,  bags,  and  other  containers  or  coverings  of 
American  manufacture  exported  filled  with  American  products,  or  exported 
empty  and  returned  filled  with  foreign  products,  including  shooks  and  staves 
when  returned  as  barrels  or  boxes;  also  quicksilver  flasks  or  bottles,  iron  or 
steel  drums  of  either  domestic  or  foreign  manufacture,  used  for  the  shipment 
of  acids,  or  other  chemicals,  which  shall  have  been  actually  exported  from  the 
United  States ;  but  proof  of  the  identity  of  such  articles  shall  be  made,  under 
general  regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury,  but  the 
exemption  of  bags  from  duty  shall  apply  only  to  such  domestic  bags  as  may  be 
imported  by  the  exporter  thereof,  and  if  any  such  articles  are  subject  to  inter- 
nal-revenue tax  at  the  time  of  exportation,  such  tax  shall  be  proved  to  have  been 
paid  before  exportation  and  not  refunded ;  photographic  dry  plates  or  films  of 
American  manufacture  (except  moving-picture  films),  exposed  abroad,  whether 
developed  or  not,  and  films  from  moving-picture  machines,  light  struck  or 
otherwise  damaged,  or  worn  out,  so  as  to  be  unsuitable  for  any  other  purpose 
than  the  recovery  of  the  constituent  materials,  provided  the  basic  films  are  of 
American  manufacture,  but  proof  of  the  identity  of  such  articles  shall  be  made 
under  general  r^ulations  to  be  prescribed  by  the  Secretary  of  the  Treasury ; 
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articles  exported  from  the  United  States  for  repairs  may  be  returned  upon 
payment  of  a  duty  upon  the  value  of  the  repairs  at  the  rate  at  which  the  article 
itself  would  be  subject  if  imported  under  conditions  and  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Treasury :  Provided,  That  this  paragraph  shall 
not  apply  to  any  article  upon  which  an  allowance  of  drawback  has  been  made, 
the  reimportation  of  which  is  hereby  prohibited  except  upon  payment  of  duties 
equal  to  the  drawbacks  allowed;  or  to  any  article  manufactured  in  bonded 
w-arehouse  and  exported  under  any  provision  of  law:  And  provided  further. 
That  when  manufactured  tobacco  which  has  been  exported  without  payment  of 
internal-revenue  tax  shall  be  reimported  it  shall  be  retained  in  the  custody  of 
the  collector  of  customs  until  internal-revenue  stamps  in  payment  of  the  legal 
duties  shall  be  placed  thereon:  And  provided  further.  That  the  provisions  of 
this  paragraph  shall  not  apply  to  animals  made  dutiable  under  the  provisions 
of  paragraph  397. 

405.  Asafetida. 

406.  Asbestos,  unmanufactured. 

407.  Ashes,  wood  and  lye  of,  and  beet-root  ashes. 

408.  Bagging  for  cotton,  gunny  cloth,  and  similar  fabrics,  suitable  for  cover- 
ing cotton,  composed  of  single  yarns  made  of  jute,  jute  butts,  seg,  Russian  seg, 
Xew  Zealand  tow,  Norwegian  tow,  aloe,  mill  waste,  cotton  tares,  or  other  ma- 
terial not  bleached,  dyed,  colored,  stained,  painted,  or  printed,  not  exceeding 
sixteen  threads  to  the  square  inch,  counting  the  warp  and  filling,  and  weighing 
not  less  than  fifteen  ounces  per  square  yard ;  plain  woven  fabrics  of  single  jute 
yarns  by  whatever  name  known,  not  bleached,  dyed,  colored,  stained,  printed, 
or  rendered  noninflammable  by  any  process;  and  waste  of  any  of  the  above  arti- 
cles suitable  for  the  manufacture  of  paper. 

409.  Balm  of  Gilead. 

410.  Barks,  cinchona  or  other,  from  which  quinine  may  be  extracted. 

411.  Bauxite  or  beauxite,  crude,  not  refined  or  otherwise  advanced  in  condi- 
tion from  its  natural  state. 

412.  Beeswax. 

413.  Bells,  broken,  and  bell  metal,  broken  and  fit  only  to  be  remanufactured. 

414.  Bibles,  comprising  the  books  of  the  Old  or  New  Testament,  or  both, 
bound  or  unbound. 

415.  All  binding  twine  manufactured  from  New  Zealand  hemp,  manila, 
istle  or  Tampico  fiber,  sisal  grass,  or  sunn,  or  a  mixture  of  any  two  or  more 
of  them,  of  single  ply  and  measuring  not  exceeding  seven  hundred  and  fifty 
feet  to  the  pound. 

416.  Birds  and  land  and  water  fowls,  not  specially  provided  for  in  this 
section. 

417.  Biscuits,  bread,  and  wafers,  not  specially  provided  for  in  this  section. 

418.  Bismuth. 

419.  Bladders,  and  all  integuments,  tendons  and  intestines  of  animals  and 
fish  sounds,  crude,  dried  or  salted  for  preservation  only,  and  unmanufactured, 
not  specially  provided  for  in  this  section. 

420.  Blood,  dried,  not  specially  provided  for  in  this  section. 

421.  Blue  vitriol,  or  sulphate  of  copper;  acetate  and  subacetate  of  copper,  or 
verdigris. 

422.  Bolting  cloths  composed  of  silk,  imported  expressly  for  milling  pur- 
poses, and  so  permanently  marked  as  not  to  be  available  for  any  other  use. 
Press  cloths  composed  of  camel's  hair,  imported  expressly  for  oil  milling  pur- 
poses, and  marked  so  as  to  indicate  that  it  is  for  such  purposes,  and  cut  into 
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lengths  not  to  exceed  seventy-two  inches  and  woven  in  widths  not  under  ten 
inches  nor  to  exceed  fifteen  inche?  and  weighing  not  less  than  one-half  pound 
per  square  foot. 

423.  Bones,  crude,  burned,  calcined,  ground,  steamed,  but  not  otherwise 
manufactured,  and  bone  dust  or  animal  carbon,  bone  meal,  and  bone  ash. 

424.  Books,  engravings,  photographs,  etchings,  bound  or  unbound,  maps 
and  charts  imported  by  authority  or  for  the  use  of  the  United  States  or  for  the 
use  of  the  Library  of  Congress. 

425.  Books,  maps,  music,  engravings,  photographs,  etchings,  lithographic 
prints,  bound  or  unbound,  and  charts,  which  shall  have  been  printed  more  than 
twenty  years  at  the  date  of  importation,  and  all  hydrographic  charts,  and  pub- 
lications issued  for  their  subscribers  or  exchanges  by  scientific  and  literary  as- 
sociations or  academies,  or  publications  of  individuals  for  gratuitous  private 
circulation,  not  advertising  matter,  and  public  documents  issued  by  foreign  gov- 
ernments. 

426.  Books  and  pamphlets  printed  wholly  or  chiefly  in  languages  other  than 
English;  also  books  and  music,  in  raised  print,  used  exclusively  by  the  blind, 
and  all  textbooks  used  in  schools  and  other  educational  institutions;  Braille 
tablets,  cubarithmes,  special  apparatus  and  objects  serving  to  teach  the  blind, 
including  printing  apparatus,  machines,  presses,  and  types  for  the  use  and 

benefit  of  the  blind  exclusivelv. 

« 

427.  Books,  maps,  music,  engravings,  photographs,  etchings,  lithographic 
prints,  and  charts,  specially  imported,  not  more  than  two  copies  in  any  one  in- 
voice, in  ffood  faith,  for  the  use  and  bv  order  of  anv  societv  or  institution  in- 
corporated  or  established  solely  for  religious,  philosophical,  educational,  scien- 
tific, or  literary  purposes,  or  for  the  encouragement  of  the  fine  arts,  or  for  the 
use  and  by  order  of  any  college,  academy,  school,  or  seminary  of  learning  in  the 
United  States,  or  any  State  or  public  library,  and  not  for  sale,  subject  to  such 
regulations  as  the  Secretary  of  the  Treasury  sliall  prescribe. 

428.  Books,  libraries,  usual  and  reasonable  furniture,  ajid  similar  household 
effects  of  persons  or  families  from  foreign  countries,  all  the  foregoing  if  actual- 
ly used  abroad  by  them  not  less  than  one  year,  and  not  intended  for  any  other 
person  or  persons,  nor  for  sale. 

429.  Borax,  crude  and  unmanufactured,  and  borate  of  lime,  soda,  and  other 
borate  material,  crude  and  unmanufactured,  not  otherwise  provided  for  in  this 
section. 

430.  Brass,  old  brass,  clippings  from  brass  or  Dutch  metal,  all  the  foregoing, 
fit  only  for  remanufacture. 

431.  Brazilian  pebble,  unwrought  or  unmanufactured. 

432.  Bristles,  crude,  not  sorted,  bunched,  or  prepared. 

433.  Bromin. 

434.  Broom  corn. 

435.  Buckwheat  and  buckwheat  flour. 

436.  Bullion,  gold  or  silver. 

437.  Burgundy  pitch. 

438.  Burrstones,  manufactured  or  bound  up  into  millstones. 

439.  Cadmium. 

440.  Calcium,  acetate  of,  brown  and  gray,  and  chloride  of,  crude;  calcium 
carbide  and  calcium  nitrate. 

441.  Cash  roisters,  linotype  and  all  typesetting  machines,  sewing  machines, 

typewriterg,  shoe  machinery,  cream  separators  valued  at  not  exceeding  $75, 

sand-blast  machines,  sludfire  machines,  and  tar  and  oil  spreading  machines  used 
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in  the  construction  and  maintenance  of  roads  and  in  improving  them  by  the  use 
of  road  preservatives,  all  the  foregoing  whether  imported  in  whole  or  in  parts, 
including  repair  parts. 

442.  Castor  or  castoreum. 

443.  Catgut,  whip  gut,  or  worm  gut,  unmanufactured. 

444.  Cement,  Roman,  Portland,  and  other  hydraulic 

445.  Cerium,  cerite,  or  cerium  ore. 

446.  Chalk,  crude,  not  ground,  bolted,  precipitated,  or  otherwise  manufac- 
tured. 

447.  Charcoal,  blood  char,  bone  char,  or  bone  black,  not  suitable  for  use  as  a 
I             pigment. 

448.  Chromate  of  iron  or  chromic  ore. 
j                 449.  Chromium,  hydroxide  of,  crude. 

450.  Common  blue  clay  and  Gross-Almerode  glass-pot  clay,  in  cases  or  casks, 
suitable  for  the  manufacture  of  crucibles  and  glass  melting  pots  or  tank  blocks. 

451.  Coal,  anthracite,  bituminous,  culm,  slack,  and  shale;  coke;  composi- 
tions used  for  fuel  in  which  coal  or  coal  dust  is  the  component  material  of  chief 
value,  whether  in  briquets  or  other  form. 

I  452.  Coal  tar,  crude,  pitch  of  coal  tar,  wood  or  other  tar,  dead  or  creosote 

I  oil,  and  products  of  coal  tar  known  as  anthracene  and  anthracene  oil,  naphthalin, 

I  phenol,  and  cresol. 

I  453.  Cobalt  and  cobalt  ore. 

j  454.  Cocculus  indicus. 

1  455.  Cochineal. 

j  456.  Cocoa,  or  cacao,  crude,  and  fiber,  leaves,  and  shells  of. 

I  457.  Coffee. 

!  458.  Coins  of  gold,  silver,  copper,  or  other  metal. 

459.  Coir,  and  coir  varn. 

460.  Composition  metal  of  which  copper  is  the  component  material  of  chief 
j             value,  not  specially  provided  for  in  this  section. 

I  461.  Copper  ore;  regulus  of,  and  black  or  coarse  copper,  and  copper  cement; 

j  old  copper,  fit  only  for  remanuf acture,  copper  scale,  clippings  from  new  copper, 

I  and  copper  in  plates,  bars,  ingots,  or  pigs,  not  manufactured  or  specially  pro- 

vided for  in  this  section. 
'\  462.  Copperas,  or  sulphate  of  iron. 

j  463.  Coral,  marine,  uncut,  and  unmanufactured. 

464.  Cork  wood,  or  cork  bark,  unmanufactured,  and  cork  waste,  shavings, 
and  cork  refuse  of  all  kinds. 

465.  Corn  or  maize. 

466.  Corn  meal. 

467.  Cotton,  and  cotton  waste  or  flocks. 

468.  Cryolite,  or  kryolith. 

469.  Cudbear. 

I  470.  Curling  stones,  or  quoits,  and  curling-stone  handles. 

471.  Curry,  and  curry  powder. 

472.  Cuttlefish  bone. ' 

473.  Dandelion  roots,  raw,  dried  or  undried,  but  unground. 

474.  Glaziers'  and  engravers'  diamonds,  unset,  miners'  diamonds. 

475.  Divi-divi. 

476.  Dragon's  blood. 

477.  Drugs,  such  as  barks,  beans,  berries,  buds,  bulbs,  bulbous  roots,  excres- 
cences, fruits,  flowers,  dried  fibers,  dried  insects,  grains,  gums,  gum  resin, 
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herbs^  leaves^  lichens,  mosses,  logs,  roots,  stems,  vegetables,  seeds  (aromatic, 
not  garden  seeds),  seeds  of  morbid  growth,  weeds;  any  of  the  foregoing  which 
are  natural  and  uncompounded  drugs  and  not  edible  and  not  specially  provided 
for  in  this  section,  and  are  in  a  crude  state,  not  advanced  in  value  or  condition 
by  shredding,  grinding,  chipping,  crushing,  or  any  other  process  or  treatment 
whatever  beyond  that  essential  to  the  proper  packing  of  the  drugs  and  the 
prevention  of  decay  or  deterioration  pending  manufacture :  Provided,  That  no 
article  containing  alcohol  shall  be  admitted  free  of  duty  under  this  paragraph. 

478.  Eggs  of  poultry,  birds,  fish,  and  insects  (except  fish  roe  preserved  for 
food  purposes) :  Provided,  however.  That  the  importation  of  eggs  of  game 
birds  or  eggs  of  birds  not  used  for  food,  except  specimens  for  scientific  col- 
lections, is  prohibited:  Provided  further.  That  the  importation  of  eggs  of 
game  birds  for  purposes  of  propagation  is  hereby  authorized,  under  rules  and 
regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury. 

479.  Emery  ore  and  corundum,  and  crude  artificial  abrasives,  not  specially 
provided  for. 

480.  Fans,  common  palm-leaf,  plain  and  not  ornamented  or  decorated  in 
any  manner,  and  palm  leaf  in  its  natural  state,  not  colored,  dyed,  or  otherwise 
advanced  or  manufactured. 

481.  Felt,  adhesive,  for  sheathing  vessels. 

482.  Fibrin,  in  all  forms. 

483.  Fresh-water  fish,  and  all  other  fish  not  otherwise  specially  provided  for 
in  this  section. 

484.  Fish  skins. 

485.  Flax  straw,  flax,  not  hackled  or  dressed;  flax  hackled,  known  as 
"dressed  line,''  tow  of  flax  and  flax  noils;  hemp,  and  tow  of  hemp;  hemp 
hackled,  known  as  "line  of  hemp." 

486.  Flint,  flints,  and  flint  stones,  unground. 

487.  Fossils, 

488.  Fruits  or  berries,  green,  ripe,  or  dried,  and  fruits  in  brine,  not  specially 
provided  for  in  this  section. 

489.  Fruit  plants,  tropical  and  semitropical,  for  the  purpose  of  propagation 
or  cultivation. 

490.  Fulminates,  fulminating  powder,  and  other  like  articles  not  specially 
provided  for  in  this  section. 

491.  Furs  and  fur  skins,  undressed. 

492.  Gambler. 

493.  Glass  enamel,  white,  for  watch  and  clock  dials. 

494.  Glass  plates  or  disks,  rough-cut  or  unwrought,  for  use  in  the  manu- 
facture of  optical  instruments,  spectacles,  and  eyeglasses,  and  suitable  only 
for  such  use:  Provided,  however.  That  such  disks  exceeding  eight  inches  in 
diameter  may  be  polished  sufficiently  to  enable  the  character  of  the  glass  to 
be  determined. 

495.  Gloves,  made  wholly  or  in  chief  value  of  leather  made  from  horse- 
hides,  pigskins,  and  cattle  hides  of  cattle  of  the  bovine  species,  excepting 
calfskins,  whether  wholly  or  partly  manufactured. 

496.  Goldbeaters'  molds  and  goldbeaters'  skins. 

497.  Grasses  and  fibers:  Istle  or  Tampico  fiber,  jute,  jute  butts,  manila, 
sisal  grass,  sunn,  and  all  other  textile  grasses  or  fibrous  vegetablp  substances, 
not  dressed  or  manufactured' in  any  manner,  and  not  specially  provided  for 
in  this  section. 

498.  Grease,  fats,  vegetable  tallow,  and  oils  (excepting  fish  oils),  not  chemi- 
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cally  compounded,  such  as  are  commonly  used  in  soap  making  or  in  wire  draw- 
ing, or  for  stuffing  or  dressing  leather,  not  specially  provided  for  in  this 
section. 

499.  Guano,  manures,  and  all  substances  used  only  for  manure,  including 
basic  slag,  ground  or  unground,  and  calcium  cyanamid  or  lime  nitrogen. 

500.  Gum:  Amber  in  chips  valued  at  not  more  than  50  cents  per  pound, 
copal,  damar,  and  kauri. 

501.  Gunpowder,  and  all  explosive  substances,  not  specially  provided  for 
in  this  section,  used  for  mining,  blasting,  and  artillery  purposes. 

502.  Gutta-percha,  crude. 

503.  Hair  of  horse,  cattle,  and  other  animals,  cleaned  or  uncleaned,  drawn 
or  undrawn,  but  unmanufactured,  not  specially  provided  for  in  this  section. 

504.  Hide  cuttings,  raw,  with  or  without  hair,  and  all  other  glue  stock. 

505.  Hide  rope. 

506.  Hides  of  cattle,  raw  or  uncured,  or  dry,  salted,  or  pickled. 

507.  Hones  and  whetstones. 

508.  Hoofs,  unn^nufactured. 

509.  Hoop  or  band  iron,  or  hoop  or  band  steel,  cut  to  lengths,  or  wholly  or 
partly  manufactured  into  hoops  or  ties,  coated  or  not  coated  with  paint  oi;  any 
other  preparation,  with  or  without  buckles  or  fastenings,  for  baling  cotton  or 
any  other  commodity. 

510.  Hop  roots  for  cultivation. 

511.  Horns  and  parts  of,  including  horn  strips  and  tips,  unmanufactured. 

512.  Ice. 

513.  India  rubber,  crude,  and  milk  of,  and  scrap  or  refuse  india  rubber, 
fit  only  for  remanufacture. 

514.  Indigo,  natural  or  synthetic,  dry  or  suspended  in  water,  and  dyes 
obtained  from  indigo. 

515.  Iodine,  crude,  or  resublimed. 

516.  Ipecac. 

517.  Iridium,  osmium,  palladium,  rhodium,  and  ruthenium  and  native 
combinations  thereof  with  one  another  or  with  platinum. 

518.  Iron  ore,  including  manganiferous  iron  ore,  and  the  dross  or  residuum 
from  burnt  pyrites;  iron  in  pigs,  iron  kentledge,  spiegeleisen,  wrought  iron 
and  scrap  and  scrap  steel ;  but  nothing  shall  be  deemed  scrap  iron  or  scrap  steel 
except  second-hand  or  waste  or  refuse  iron  or  steel  fit  only  to  be  remanuf actured ; 
ferromanganese ;  iron  in  slabs,  blooms,  loops  or  other  forms  less  finished  than 
iron  bars,  and  more  advanced  than  pig  iron,  except  castings,  not  specially  pro- 
vided for  in  this  section. 

519.  Jalap. 

520.  Jet,  unmanufactured. 

521.  Joss  stick  or  joss  light. 

522.  Junk,  old. 

523.  Kelp. 

524.  Kieserite. 

525.  Kyanite,  or  cyanite,  and  kainite. 

526.  Lac  dye,  crude,  seed,  button,  stick,  and  shell. 
627.  Lactarene  or  casein. 

528.  Lard,  lard  compounds,  and  lard  substitutes. 

529.  Lava,  unmanufactured. 

530.  All  leather  not  specially  provided  for  in  this  section  and  leather  board 
or  compressed  leather;  leather  cut  into  shoe  uppers  or  vamps  or  other  forms 

105 


Act  of  Oct.  3,  1913.  CUSTOMS  DUTIES,  Act  of  Oct.  3,  1913. 

suitable  for  conversion  into  boots  or  shoes ;  boots  and  shoes  made  wholly  or  in 
chief  value  of  leather;  leather  shoe  laces,  finished  or  unfinished;  harness,  sad- 
dles, and  saddlery,  in  sets  or  in  parts,  finished  or  unfinished. 

531.  Leeches. 

532.  Lemon  juice,  lime  juice,  and  sour  orange  juice,  all  the  foregoing  con- 
taining not  more  than  2  per  centum  of  alcohol. 

533.  Lifeboats  and  life-saving  apparatus  specially  imported  by  societies  and 
institutions  incorporated  or  established  to  encourage  the  saving  of  human 
life. 

534.  Limestone-rock  asphalt;  asphaltum,  and  bitumen. 

535.  Lithographic  stones,  not  engraved. 

536.  Litmus,  prepared  or  not  prepared. 

537.  Loadstones. 

538.  Madder  and  munjeet,  or  Indian  madder,  ground  or  prepared,  and  all 
extracts  of. 

539.  Magnesite,  crude  or  calcined,  not  purified. 

540.  Manganese,  oxide  and  ore  of. 

541.  Manna. 

542.  Manuscripts. 

543.  Marrow,  crude. 

544.  Marshmallow  or  althea  root,  leaves  or  flowers,  natural  or  unmanu- 
factured. 

545.  Meats:  Fresh  beef,  veal,  mutton,  lamb,  and  pork;  bacon  and  hams; 
meats  of  all  kinds,  prepared  or  preserved,  not  specially  provided  for  in  this 
section :  Provided,  however.  That  none  of  the  foregoing  meats  shall  be  admitted 
into  the  United  States  unless  the  same  is  healthful,  wholesome  and  fit  for 
human  food  and  contains  no  dye,  chemical,  preservative,  or  ingredient  which 
renders  the  same  unhealthful,  unwholesome  or  unfit  for  human  food,  and  unless 
the  same  also  complies  with  the  rules  and  regulations  made  by  the  Secretary 
of  Agriculture,  and  that,  after  entry  into  the  United  States  in  compliance 
with  said  rules  and  regulations,  said  imported  meats  shall  be  deemed  and 
treated  as  domestic  meats  within  the  meaning  of  and  shall  be  subject  to  the 
provisions  of  the  Act  of  June  thirtieth,  nineteen  hundred  and  six  (Thirty- 
fourth  Statutes  at  Large,  page  six  hundred  and  seventy-four),  commonly  called 
the  Meat  Inspection  Amendment,  and  the  Act  of  June  thirtieth,  nineteen 
hundred  and  six,  (Thirty-fourth  Statutes  at  Large,  page  seven  hundred  and 
sixty-eight),  commonly  called  the  Food  and  Drugs  Act,  and  that  the  Secretary 
of  Agriculture  be  and  hereby  is  authorized  to  make  rules  and  regulations  to 
carry  out  the  purposes  of  this  paragraph,  and  that  in  such  rules  and  regulations 
the  Secretary  of  Agriculture  may  prescribe  the  terms  and  conditions  for  the 
destruction  for  food  purposes  of  all  such  meats  offered  for  entry  and  refused 
admission  into  the  United  States  unless  the  same  be  exported  by  the  consignee 
within  the  time  fixed  therefor  in  such  rules  and  regulations. 

546.  Medals  of  gold,  silver,  or  copper,  and  other  articles  actually  bestowed 
as  trophies  or  prizes,  and  received  and  accepted  as  honorary  distinctions. 

547.  Milk  and  cream,  including  milk  or  cream  preserved  or  condensed,  or 
sterilized  by  heating  or  other  processes,  and  sugar  of  milk. 

548.  Mineral  salts  obtained  by  evaporation  from  mineral  waters,  when  ac- 
companied by  a  duly  authenticated  certificate  and  satisfactory  proof  showing 
that  they  are  in  no  way  artificially  prepared  and  are  only  the  product  of  a 
designated  mineral  spring. 

549.  Minerals,  crude,  or  not  advanced  in  value  or  condition  by  refining  or 
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grinding,  or  by  other  process  of  manufacture,  not  specially  provided  for  in 
this  section. 

550.  Miners'  rescue  appliances,  designed  for  emergency  use  in  mines  where 
artificial  breathing  is  necessary  in  the  presence  of  poisonous  gases,  to  aid  in 
the  saving  of  human  life,  and  miners'  safety  lamps,  and  parts,  accessories,  and 
apph'ances  for  cleaning,  repairing,  and  operating  all  the  foregoing. 

551.  Models  of  inventions  and  of  other  improvements  in  the  arts,  to  be 
used  exclusively  as  models  and  incapable  of  any  other  use. 

552.  ]Moss,  seaweeds,  and  vegetable  substances,  crude  or  unmanufactured, 
not  otherwise  specially  provided  for  in  this  section. 

558.  Myrobolans  fruit. 

554.  Cut  nails  and  cut  spikes  of  iron  or  steel,  horseshoe  nails,  horseshoe  nail 
rods,  hobnails,  and  all  other  wrought-iron  or  steel  nails  not  specially  provided 
for  iu  this  section;  wire  staples,  wire  nails  made  of  wrought  iron  or  steel, 
spikes,  and  horse,  mule,  or  ox  shoes,  of  iron  or  steel,  and  cut  tacks,  brads,  or 
sprigs. 

555.  itfeedles,  hand  sewing  and  darning,  and  needles  for  shoe  machines. 

556.  Newspapers  and  periodicals;  but  the  term  '^periodicals"  as  herein 
used  shall  be  understood  to  embrace  only  unbound  or  paper-covered  publica- 
tions issued  within  six  months  of  the  time  of  entrv,  devoted  to  current  litera- 
ture  of  the  day,  or  containing  current  literature  as  a  predominant  feature,  and 
issued  regularly  at  stated  periods,  as  weekly,  monthly,  or  quarterly,  and  bear- 
ing the  date  of  issue. 

557.  Nuts :  Marrons,  crude ;  coconuts  in  the  shell  and  broken  coconut  meat 
or  copra,  not  shredded,  desiccated,  or  prepared  in  any  manner;  palm  nuts  and 
palm-nut  kernels. 

558.  Nux  vomica. 

559.  Oakum. 

560.  Oil  cake. 

561.  Oils:  Birch  tar,  cajeput,  coconut,  cod,  cod  liver,  cottonseed,  croton, 
iehthyol,  juglandium,  palm,  palm-kernel,  perilla,  soya-bean,  and  olive  oil  ren- 
dered unfit  for  use  as  food  or  for  any  but  mechanical  or  manufacturing  purposes, 
by  such  means  as  shall  be  satisf  actorv  to  the  Secretarv  of  the  Treasury  and  under 
regulations  to  be  prescribed  by  him ;  Chinese  nut  oil,  nut  oil  or  oil  of  nuts  not 
specially  provided  for  in  this  section ;  petroleum,  crude  or  refined,  and  all 
products  obtained  from  petroleum,  including  kerosene,  benzine,  naphtha, 
gasoline,  paraffin,  and  paraffin  oil;  and  also  spermaceti,  whale,  and  other  fish 
oils  of  American  fisheries,  and  all  fish  and  other  products  of  such  fisheries. 

562.  Oleo  stearin. 

56:3.  Orange  and  lemon  peel,  not  preserved,  candied,  or  dried. 

564.  Orchil,  or  orchil  liquid. 

565.  Ores  of  gold,  silver,  or  nickel,  and  nickel  matte;  ores  of  the  platinum 
metals ;  sweepings  of  gold  and  silver. 

560.  Paper  stock,  crude,  of  every  description,  including  all  grasses,  fibers, 
rags,  waste,  including  jute,  hemp  and  flax  waste,  shavings,  clippings,  old  paper, 
rope  ends,  waste  rope,  and  waste  bagging,  and  all  other  waste  not  specially  pro- 
vided for  in  this  section,  including  old  gunny  cloth  and  old  gunny  bags,  used 
chiefly  for  paper  making. 

567.  Printing  paper  (other  than  paper  commercially  known  as  handmade 
or  machine  handmade  paper,  japan  paper,  and  imitation  japan  paper  by  what- 
ever name  known),  unsized,  sized,  or  glued,  suitable  for  the  printing  of  books 

and  newspapers,  but  not  for  covers  or  bindings,  not  specially  provided  for  in 
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this  section,  valued  at  not  above  2  J  cents  per  pound,  decalcomania  paper  not 
printed. 

668.  Parchment  and  vellum. 

669.  Paris  green  and  London  purple. 

670.  Pearl,  mother  of,  and  shells,  not  sawed,  cut,  flaked,  polished,  or  other- 
wise manufactured,  or  advanced  in  value  from  the  natural  state. 

671.  Personal  effects,  not  merchandise,  of  citizens  of  the  United  States  dying 
in  foreign  countries. 

672.  Pewter  and  britannia  metal,  old,  and  fit  only  to  be  remanufactured. 

673.  Philosophical  and  scientific  apparatus,  utensils,  instruments,  and  prepa- 
rations, including  bottles  and  boxes  containing  the  same,  specially  imported  in 
good  faith  for  the  use  and  by  order  of  any  society  or  institution  incorporated  or 
established  solely  for  religious,  philosophical,  educational,  scientific,  or  literary 
purposes,  or  for  the  encouragement  of  the  fine  arts,  or  for  the  use  and  by  order 
of  any  college,  academy,  school,  or  seminary  of  learning  in  the  United  States, 
or  any  State  or  public  library,  and  not  for  sale,  and  articles  solely  for  experi- 
mental purposes,  when  imported  by  any  society  or  institution  of  the  character 
herein  described,  subject  to  such  regulations  as  the  Secretary  of  the  Treasury 
shall  prescribe. 

674.  Phosphates,  crude. 
676.  Phosphorus. 

676.  Photographic  and  moving-picture  films,  sensitized  but  not  exposed  or 
developed. 

677.  Plants,  trees,  shrubs,  roots,  seed  cane,  and  seeds,  imported  by  the  De- 
partment of  Agriculture  or  the  United  States  Botanic  Garden. 

678.  Platinum,  unmanufactured  or  in  ingots,  bars,  plates,  sheets,  wire, 
sponge,  or  scrap,  and  vases,  retorts,  and  other  apparatus,  vessels,  and  parts  there- 
of, composed  of  platinum,  for  chemical  uses. 

679.  Plumbago. 

680.  Potash:  Crude,  or  ^^black  salts";  carbonate  of;  cyanide  of;  sulphate  of; 
hydrate  of,  when  not  containing  more  than  16  per  centum  of  caustic  soda; 
nitrate  of,  or  saltpeter,  crude ;  and  muriate  of. 

681.  Potatoes,  and  potatoes  dried,  desiccated,  or  otherwise  prepared,  not 
specially  provided  for  in  this  section:  Provided,  That  any  of  the  foregoing 
specified  articles  shall  be  subject  to  a  duty  of  10  per  centum  ad  valorem  when 
imported  directly  or  indirectly  from  a  country,  dependency,  or  other  subdivision 
of  government  which  imposes  a  duty  on  such  articles  imported  from  the  United 

States. 

682.  Professional  books,  implements,  instruments,  and  tools  of  trade,  occu- 
pation, or  employment  in  the  actual  possession  of  persons  emigrating  to  the 
United  States  owned  and  used  by  them  abroad;  but  this  exemption  shall  not 
be  construed  to  include  machinery  or  other  articles  imported  for  use  in  any 
manufacturing  establishment,  or  for  any  other  person  or  persons,  or  for  sale, 
nor  shall  it  be  construed  to  include  theatrical  scenery,  properties,  and  apparel ; 
but  such  articles  brought  by  proprietors  or  managers  of  theatrical  exhibitions 
arriving  from  abroad,  for  temporary  use  by  them  in  such  exhibitions,  and  not 
for  any  other  person,  and  not  for  sale,  and  which  have  been  used  by  them 
abroad,  shall  be  admitted  free  of  duty  under  such  regulations  as  the  Secretary 
of  the  Treasury  may  prescribe ;  but  bonds  shall  be  given  for  the  payment  to  the 
United  States  of  such  duties  as  may  be  imposed  by  law  upon  any  and  all  such 
articles  as  shall  not  be  exported  within  six  months  after  such  importation: 
Provided,  That  the  Secretary  of  the  Treasury  may,  in  his  discretion,  extend 
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such  period  for  a  further  term  of  six  months  in  case  application  shall  be  made 
therefor. 

583.  Pelu. 

584.  Quinia,  sulphate  of^  and  all  alkaloids  or  salts  of  cinchona  bark. 

585.  Eadium  and  salts  of^  radioactive  substitutes^  selenium  and  salts  of. 

586.  Kags,  not  otherwise  specially  provided  for  in  this  section. 

587.  Railway  bars,  made  of  iron  or  steel,  and  railway  bars  made  in  part  of 
steel,   rails,  and  punched  iron  or  steel  flat  rails, 

588.  Rennets,  raw  or  prepared. 

589.  Rye  and  rye  flour. 

590.  Sago,  crude,  and  sago  flour. 
691.  Salicin. 

592.  Salep,  or  salop. 

593.  Salt. 

594.  Santonin,  and  its  combinations  with  acids  not  subject  to  duty  under  this 
section. 

595.  Seeds:  Cardamom,  cauliflower,  celery,  coriander,  cotton,  cummin,  fen- 
nel, fenugreek,  hemp,  hoarhound,  mangelwurzel,  mustard,  rape.  Saint  John's 
bread  or  bean,  sorghum,  sugar  beet,  and  sugar  cane  for  seed ;  bulbs  and  bulbous 
roots,  not  edible  and  not  otherwise  provided  for  in  this  section ;  all  flower  and 
grass  seeds ;  coniferous  evergreen  seedlings ;  all  the  foregoing  not  specially  pro- 
vided for  in  this  section. 

596.  Sheep  dip. 

597.  Shotgun  barrels,  in  single  tubes,  forged,  rough  bored, 
59S.  Shrimps,  lobsters,  and  other  shellfish. 

599.  Silk  cocoons  and  silk  waste. 

600.  Silk,  raw,  in  skeins  reeled  from  the  cocoon,  or  rereeled,  but  not  wound, 
doubled,  twisted,  or  advanced  in  manufacture  in  any  way. 

601.  Silkworm  eggs. 

602.  Skeletons  and  other  preparations  of  anatomy. 

603.  Skins  of  hares,  rabbits,  dogs,  goats,  and  sheep,  undressed. 

604.  Skins  of  all  kinds,  raw,  and  hides  not  specially  provided  for  in  this 
section. 

605.  Soda,  arseniate  of,  cyanide  of,  sulphate  of,  crude,  or  salt  cake  and  niter 
cake,  soda  ash,  silicate  of,  nitrate  of,  or  cubic  nitrate. 

600.  Soya  beans. 

607.  Specimens  of  natural  history,  botany,  and  mineralogy,  when  imported 
for  scientific  public  collections,  and  not  for  sale. 

608.  Spunk. 

609.  Spurs  and  stilts  used  in  the  manufacture  of  earthen,  porcelain,  and 
stone  ware. 

610.  Stamps:  Foreign  postage  or  revenue  stamps,  canceled  or  uncanceled, 
and  foreign  government  stamped  post  cards  bearing  no  other  printing  than  the 
official  imprint  thereon. 

611.  Statuary  and  casts  of  sculpture  for  use  as  models  or  for  art  educational 
purposes  only;  regalia  and  gems,  where  specially  imported  in  good  faith  for 
the  use  and  by  order  of  any  society  incorporated  or  established  solely  for* 
religious,  philosophical,  educational,  scientific,  or  literary  purposes,  or  for  the 
encouragement  of  the  fine  arts,  or  for  the  use  and  by  order  of  any  college, 
academy,  school,  seminary  of  learning,  orphan  asylum,  or  public  hospital  in  the 
United  States,  or  any  State  or  public  library,  and  not  for  sale,  subject  to  such 
regulations  as  the  Secretary  of  the  Treasury  shall  prescribe;  but  the  term 
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"regalia''  as  herein  used  shall  be  held  to  embrace  only  such  insignia  of  rank  or 
office  or  emblems  as  may  be  worn  upon  the  person  or  borne  in  the  hand  during 
public  exercises  of  the  society  or  institution,  and  shall  not  include  articles  of 
furniture  or  fixtures,  or  of  regular  wearing  apparel,  nor  personal  property  of 
individuals. 

612.  Steel  engraved  forms  for  bonds,  debentures,  stock  certificates,  negotiable 
receipts,  notes  and  other  securities;  and  engraved  steel  plates,  dies  and  rolls, 
suitable  for  use  in  engraving  or  printing  bonds,  stock  certificates  or  other 
securities. 

613.  Steel  ingots,  cogged  ingots,  blooms  and  slabs,  die  blocks  or  blanks,  and 
billets,  if  made  by  the  Bessemer,  Siemens-Martin,  opeji-hearth  or  similar  proc- 
esses, not  containing  alloy,  such  as  nickel,  cobalt,  vanadium,  chromium,  tung- 
sten, or  wolfram,  molybdenum,  titanium,  iridium,  uranium,  tantalum,  boron, 
and  similar  allovs. 

614.  Stone  and  sand:  Burrstone  in  blocks,  rough  or  immanuf actured ;  rotten 
stone,  tripoli,  and  sand,  crude  or  manufactured;  clifl:*  stone,  freestone,  granite, 
sandstone,  and  limestone,  uumanufactured,  and  not  suitable  for  use  as  monu- 
mental or  building  stone;  all  of  the  foregoing  not  specially  provided  for  in  this 
section. 

615.  Strontia,  oxide  of,  protoxide  of  strontian,  and  strontianite  or  mineral 
carbonate  of  strontia. 

616.  Strychnia  or  strychnine,  and  its  combinations  with  acids  not  subject  to 
duty  under  this  section. 

617.  Sulphur  in  any  form,  brimstone,  and  sulphur  ore  as  pyrites,  or  sul- 
phuret  of  iron  in  its  natural  state,  containing  in  excess  of  25  per  centum  of 
sulphur. 

618.  Sumac,  ground  or  imground. 

610.  Swine,  cattle,  sheep,  and  all  other  domestic  live  animals  suitable  for 
human  food  not  otherwise  provided  for  in  this  section. 

620.  Tagua  nuts. 

621.  Talcum,  steatite,  and  French  chalk*  crude  and  unground. 

622.  Tallow. 

623.  Tamarinds. 

Q'24,  Tanning  material:  Extracts  of  quebracho,  and  of  hemlock  bark;  ex- 
tracts of  oak  and  chestnut  and  other  barks  and  wood^  other  tlian  dvewoods  such 
as  are  commonly  used  for  tanning  not  specially  provided  for  in  this  section ; 
nuts  and  nutgalls  and  woods  used  expressly  for  dyeing  or  tanning,  whether  or 
not  advanced  in  value  or  condition  by  shredding,  grinding,  chipping,  crushing, 
or  any  other  process;  and  articles  in  a  crude  state  used  in  dyeing  or  tanning; 
all  the  foregoing  not  containing  alcohol  and  not  specially  provided  for  in  this 
section. 

625.  Tapioca,  tapioca  flour,  cassava  or  cassady. 

626.  Tar  and  pitch  of  wood. 

627.  Tea  not  specially  provided  for  in  this  section,  and  tea  plants:  Provided, 
That  the  cans,  boxes,  or  other  containers  of  tea  ])ackcd  in  packages  of  less  than 
five  pounds  each  shall  be  dutiable  at  the  rate  chargeable  thereon  if  imported 
empty:  Provided  further.  That  nothing  herein  contained  shall  be  construed  to 
repeal  or  impair  the  provisions  of  an  Act  entitled  "An  Act  to  prevent  the  im- 
portation of  impure  and  unwholesome  tea,''  approved  ilarch  second,  eighteen 
hundred  and  ninetv-seven,  and  anv  Act  amendatorv  thereof. 

628.  Teeth,  natural,  or  unmanufactured. 

629.  Terra  alba,  not  made  from  gvpsum  or  plaster  rock. 
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630.  Terra  japonica. 

631.  Tin  ore,  cassiterite  or  black  oxide  of  tin,  tin  in  bars,  blocks,  pigs,  or 
grain  or  granulated,  and  scrap  tin:  Provided,  That  there  shall  be  imposed  and 
paid  upon  cassiterite,  or  black  oxide  of  tin,  and  upon  bar,  block,  pig  tin  and 
grain  or  granulated,  a  duty  of  4  cents  per  pound  when  it  is  made  to  appear  to 
the  satisfaction  of  the  President  of  the  United  States  that  the  mines  of  the 
United  States  are  producing  one  thousand  live  hundred  tons  of  cassiterite  and 
bar,  block,  and  pig  tin  per  year.  The  President  shall  make  known  this  fact 
by  proclamation,  and  thereafter  said  duties  shall  go  into  effect. 

632.  Tobacco  stems. 

633.  Tungsten-bearing  ores  of  all  kinds. 

634.  Turmeric. 

635.  Turpentine,  Venice,  and  spirits  of. 

636.  Turtles. 

637.  Type,  stereotype  metal,  electrotype  metal,  linotype  composition,  all  of 
the  foregoing,  old  and  fit  only  to  be  remanufactured. 

638.  Uranium,  oxide  and  salts  of. 

639.  Valonia. 

640.  Wafers,  unleavened  or  not  edible. 

641.  Wax,  vegetable  or  mineral. 

642.  Wearing  apparel,  articles  of  personal  adornment,  toilet  articles,  and 
similar  personal  effects  of  persons  arriving  in  the  United  States;  but  this 
exemption  shall  include  only  such  articles  as  were  actually  owned  by  them  and 
in  their  possession  abroad  at  the  time  of  or  prior  to  their  departure  from  a 
foreign  country,  and  as  are  necessary  and  appropriate  for  the  wear  and  use  of 
such  persons  and  are  intended  for  such  wear  and  use,  and  shall  not  be  held  to 
apply  to  merchandise  or  articles  intended  for  other  persons  or  for  sale :  Provided, 
That  in  case  of  residents  of  the  U'nited  States  returning  from  abroad  all  wear- 
ing apparel,  personal  and  household  effects  taken  by  them  out  of  the  United 
States  to  foreign  countries  shall  be  admitted  free  of  duty,  without  regard  to  their 
value,  upon  their  identity  being  established  under  appropriate  rules  and  regu- 
lations to  be  prescribed  by  the  Secretary  of  the  Treasury:  Provided  further. 
That  up  to  but  not  exceeding  $100  in  value  of  articles  acquired  abroad  by  such 
residents  of  the  United  States  for  personal  or  household  use  or  as  souvenirs  or 
curios,  but  not  bought  on  commission  or  intended  for  sale,  shall  be  admitted  free 
of  duty. 

643.  Whalebone,  unmanufactured. 

644.  Wheat,  wheat  flour,  semolina,  and  other  wheat  products,  not  specially 
provided  for  in  this  section:  Provided,  That  wheat  shall  be  subject  to  a  duty  of 
10  cents  per  bushel,  that  wheat  flour  shall  be  subject  to  a  duty  of  45  cents  per 
barrel  of  196  pounds,  and  semolina  and  other  products  of  wheat,  not  specially 
provided  for  in  this  section,  10  per  centum  ad  valorem,  when  imported  directly 
or  indirectly  from  a  country,  dependency,  or  other  subdivision  of  government 
which  imposes  a  duty  on  wheat  or  wheat  flour  or  semolina  imported  from  the 
United  States. 

645.  All  barbed  wire,  galvanized  wire  not  larger  than  twenty  one-hundredths 
of  one  inch  in  diameter  and  not  smaller  than  eight  one-hundredths  of  one  inch 
in  diameter  of  the  kind  commonly  used  for  fencing  purposes,  galvanized  wire 
fencing  composed  of  wires  not  larger  than  twenty  one-hundredths  of  one  inch 
in  diameter  nor  smaller  than  eight  one-hundredths  of  one  inch  in  diameter,  and 
wire  commonly  used  for  balin^^  hay  or  other  commodities. 

646.  Witherite. 
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647.  Wood :  Logs,  timber,  round,  unmanufactured,  hewn  or  sawed,  sided  or 
squared;  pulp  woods,  kindling  wood,  firewood,  hop  poles,  hoop  poles,  fence 
posts,  handle  bolts,  shingle  bolts,  gun  blocks  for  gunstocks  rough  hewn  or  sawed, 
or  planed  on  one  side;  hubs  for  wheels,  posts,  heading  bolts,  stave  bolts,  last 
blocks,  wagon  blocks,  oar  blocks,  heading  blocks,  and  all  like  blocks  or  sticks, 
rough  hewn,  sawed,  or  bored;  sawed  boards,  planks,  deals,  and  other  lumber, 
not  further  manufactured  than  sawed,  planed,  and  tongued  and  grooved;  clap- 
boards, laths,  pickets,  palings,  staves,  shingles,  ship  timber,  ship  planking, 
broom  handles,  sawdust,  and  wood  flour;  all  the  foregoing  not  specially  pro- 
vided for  in  this  section. 

64:8.  Woods :  Cedar,  including  Spanish  cedar,  lignum-vitae,  lancewood,  ebony, 
box,  granadilla,  mahogany,  rosewood,  satinwood,  and  all  forms  of  cabinet  woods, 
in  the  log,  rough,  or  hewn  only,  and  red  cedar  ( Juniperus  virginiana)  timber, 
hewn,  sided,  squared,  or  round ;  sticks  of  partridge,  hair  wood,  pimento,  orange, 
myrtle,  bamboo,  rattan,  reeds  unmanufactured,  india  malacca  joints,  and  other 
woods  not  specially  provided  for  in  this  section,  in  the  rough,  or  not  further 
advanced  than  cut  into  lengths  suitable  for  sticks  for  umbrellas,  parasols,  sun- 
shades, whips,  fishing  rods,  or  walking  canes. 

649.  Mechanically  ground  wood  pulp,  chemical  wood  pulp,  unbleached  or 
bleached,  and  rag  pulp. 

650.  Wool  of  the  sheep,  hair  of  the  camel,  and  other  like  animals,  and  all 
wools  and  hair  on  the  skin  of  such  animals,  and  paper  twine  for  binding  any  of 
the  foregoing.  This  paragraph  shall  be  effective  on  and  after  the  first  day  of 
December,  nineteen  hundred  and  thirteen,  until  which  time  the  rates  of  duty 
now  provided  by  schedule  K  of  the  existing  law  shall  remain  in  full  force  and 
effect. 

651.  Wool  wastes:  All  noils,  top  waste,  card  waste,  slubbing  waste,  roving 
waste,  ring  waste,  yarn  waste,  bur  waste,  thread  waste,  garnetted  waste,  shoddies, 
mungo,  flocks,  wool  extract,  carbonized  wool,  carbonized  noils,  and  all  other 
wastes  not  specially  provided  for  in  this  section.  This  paragraph  shall  be 
effective  on  and  after  the  first  day  of  December,  nineteen  hundred  and  thirteen, 
until  which  time  the  rates  of  duty  now  provided  by  schedule  K  of  the  existing 
law  shall  remain  in  full  force  and  effect. 

652.  Original  paintings  in  oil,  mineral,  water,  or  other  colors,  pastels,  orig- 
inal drawings  and  sketches  in  pen  and  ink  or  pencil  and  water  colors,  artists' 
proof  etchings  unbound,  and  engravings  and  woodcuts  unbound,  original  sculp- 
tures or  statuary,  including  not  more  than  two  replicas  or  reproductions  of  the 
same ;  but  the  terms  "sculpture"  and  "statuary"  as  used  in  this  paragraph  shall 
be  understood  to  include  professional  productions  of  sculptors  only,  whether 
in  round  or  in  relief,  in  bronze,  marble,  stone,  terra  cotta,  ivory,  wood,  or  metal, 
or  whether  cut,  carved,  or  otherwise  wrought  by  hand  from  the  solid  block  or 
mass  of  marble,  stone,  or  alabaster,  or  from  metal,  or  cast  in  bronze  or  other 
metal  or  substance,  or  from  wax  or  plaster,  made  as  the  professional  productions 
of  sculptors  only;  and  the  words  "painting"  and  "sculpture"  and  "statuary" 
as  used  in  this  paragraph  shall  not  be  understood  to  include  any  articles  of 
utility,  nor  such  as  are  made  wholly  or  in  part  by  stenciling  or  any  other  me- 
chanical process;  and  the  words  "etchings,"  "engravings,"  and  "wood-cuts" 
as  used  in  this  paragraph  shall  be  understood  to  include  only  such  as  are  printed 
by  hand  from  plates  or  blocks  etched  or  engraved  with  hand  tools  and  not  such 
as  are  printed  from  plates  or  blocks  etched  or  engraved  by  photochemical  or 

other  mechanical  processes. 

112 


ict  of  Oct.  3,  1913.  CUSTOMS  DUTIES.  Act  of  Oct.  3,  1913. 

653.  Works  of  art,  drawings,  engravings,  photographic  pictures,  and  philo- 
sophical and  scientific  apparatus  brought  by  professional  artists,  lecturers,  or 
scientists  arriving  from  abroad  for  use  by  them  temporarily  for  exhibition  and 
in  illustration,  promotion,  and  encouragement  of  art,  science,  or  industry  in  the 
United  States,  and  not  for  sale,  shall  be  admitted  free  of  duty,  under  such 
regulations  as  the  Secretary  of  the  Treasury  shall  prescribe ;  but  bonds  shall  be 
given  for  the  payment  to  the  United  States  of  such  duties  as  may  be  imposed 
by  law  upon  any  and  all  such  articles  as  shall  not  be  exported  within  six  months 
After  such  importation:  Provided,  That  the  Secretary  of  the  Treasury  may, 
in  his  discretion,  extend  such  period  for  a  further  term  of  six  months  in  cases 
where  application  therefor  shall  be  made. 

654.  Works  of  art,  collections  in  illustration  of  the  progress  of  the  arts, 
sciences,  agriculture,  or  manufactures,  photographs,  works  in  terra  cotta,  parian, 
pottery,  or  porcelain,  antiquities  and  artistic  copies  thereof  in  metal  or  other 
material,  imported  in  good  faith  for  exhibition  at  a  fixed  place  by  any  State  or 
by  any  society  or  institution  established  for  the  encouragement  of  the  arts, 
science,  agriculture,  or  education,  or  for  a  municipal  corporation,  and  all  like 
articles  imported  in  good  faith  by  any  society  or  association,  or  for  a  municipal 
corporation,  for  the  purpose  of  erecting  a  public  monument,  and  not  intended 
for  sale  nor  for  any  other  purpose  than  herein  expressed;  but  bond  shall  be 
given  under  such  rules  and  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe,  for  the  payment  of  lawful  duties  w^hich  may  accrue  should  any  of  the 
articles  aforesaid  be  sold,  transferred,  or  used  contrary  to  this  provision,  and 
such  articles  shall  be  subject,  at  any  time,  to  examination  and  inspection  by  the 
proper  officers  of  the  customs:  Provided,  That  the  privileges  of  this  and  the 
preceding  paragraph  shall  not  be  allowed  to  associations  or  corporations  engaged 
in  or  connected  with  business  of  a  private  or  commercial  character. 

655.  Works  of  art,  productions  of  American  artists  residing  temporarily 
abroad,  or  other  works  of  art,  including  pictorial  paintings  on  glass,  imported 
expressly  for  presentation  to  a  national  institution  or  to  any  State  or  municipal 
corporation  or  incorporated  religious  society,  college,  or  other  public  institu- 
tion, including  stained  or  painted  window  glass  or  stained  or  painted  glass 
windows  imported  to  be  used  in  houses  of  worship,  and  excluding  any  article, 
in  whole  or  in  part,  molded,  cast,  or  mechanically  wrought  from  metal  within 
twenty  years  prior  to  importation ;  but  such  exemption  shall  be  subject  to  such 
regulations  as  the  Secretary  of  the  Treasury  may  prescribe. 

656.  Works  of  art  (except  rugs  and  carpets),  collections  in  illustration  of  the 
progress  of  the  arts,  works  in  bronze,  marble,  terra  cotta,  parian,  pottery,  or 
porcelain,  artistic  antiquities,  and  objects  of  art  of  ornamental  character  or 
educational  value  which  shall  have  been  produced  more  than  one  hundred  years 
prior  to  the  date  of  importation,  but  the  free  importation  of  such  objects  shall 
be  subject  to  such  regulations  as  to  proof  of  antiquity  as  the  Secretary  of  the 
Treasury  may  piescribe. 

657.  Zaffer.     IS8  Stat  L.  lU-166.] 


SECTION  II.     [INCOME  TAX.] 

[See  Internal  Revenue.] 
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SECTION  m.     [CUSTOMS  ADMINISTRATION.] 


A.  That  the  Act  entitled  "x\n  Act  to  simplify  the  laws  in  relation  to  the 
collection  of  the  revenues,"  approved  June  tenth,  eighteen  hundred  and  ninety, 
as  amended,  be  further  amended  to  read  as  follows : 

"B.  That  all  merchandise  imported  into  the  United  States  shall,  for  the  pur- 
pose of  this  Act,  be  deemed  and  held  to  be  the  property  of  the  person  to  whom 
the  »ame  is  consigned;  and  the  holder  of  a  bill  of  lading  duly  indorsed  by  the 
consignee  therein  named,  or,  if  consigned  to  order,  by  the  consignor,  shall  be 
deemed  the  consignee  thereof;  and  in  case  of  the  abandonment  of  any  mer- 
chandise to  the  underwriters  the  latter  may  be  recognized  as  the  consignee. 

"C.  That  all  invoices  of  imj^orted  merchandise  shall  be  made  out  in  the 
currency  of  the  place  or  country  from  whence  the  importations  shall,  be 
made,  or,  if  piu'chased,  or  agreed  to  be  purchased,  in  the  currency  actually 
paid,  agreed  upon,  or  to  be  paid  therefor,  shall  contain  a  correct,  complete,  and 
detailed  description  of  such  merchandise  and  of  the  packages,  wrappings,  or 
other  coverings  containing  it,  and  shall  be  made  in  triplicate  or  in  quadruplicate 
in  case  of  merchandise  intended  for  immediate  transportation  without  appraise- 
ment, and  signed  by  the  person  owning  or  shipping  the  same,  if  the  merchandise 
has  been  actually  purchased,  or  price  agreed  upon,  fixed,  or  determined,  or  by 
the  manufacturer  or  owner  thereof,  if  the  same  has  been  procured  otherwise 
than  by  purchase,  or  agreement  of  purchase,  or  by  the  duly  authorized  agent 
of  such  purchaser,  seller,  manufacturer,  or  owner. 

"D.  That  all  such  invoices  shall,  at  or  before  the  shipment  of  the  merchan- 
dise, be  produced  to  the  consular  officer  of  the  United  States  of  the  consular 
district  in  which  the  merchandise  was  manufactured,  or  purchased,  or  con- 
tracted to  be  delivered  from,  or  when  purchases  or  agreements  for  purchase 
are  made  in  several  places,  in  the  consular  district  where  the  merchandise  is 
assembled  for  shipment,  as  the  case  may  be,  for  export  to  the  United  States, 
and  shall  have  indorsed  thereon,  when  so  produced,  a  declaration  signed  by  the 
purchaser,  seller,  manufacturer,  owner,  or  agent,  setting  forth  that  the  invoice 
is  in  all  respects  correct  and  true  and  was  made  at  the  place  from  which  the 
merchandise  is  to  be  exported  to  the  United  States;  that  it  contains,  if  the 
merchandise  was  obtained  by  purchase,  or  agi^eement  for  purchase,  a  true  and 
full  statement  of  the  time  when,  the  place  where,  the  person  from  whom  the 
same  was  purchased,  ^or  agreed  to  be  purchased,  and  the  actual  cost  thereof,  or 
price  agreed  upon,  fixed,  or  determined,  and  of  all  charges  thereon,  as  provided 
by  this  Act ;  and  that  no  discounts,  rebates,  or  commissions  are  contained  in  the 
invoice  but  such  as  have  been  actually  allowed  thereon,  and  that  all  drawbacks 
or  bounties  received  or  to  be  received  are  shown  therein;  and  when  obtained 
in  any  other  manner  than  by  purchase,  or  agreement  of  purchase,  the  actual 
market  value  or  wholesale  price  thereof,  at  the  time  of  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  whence  exported ;  that  such 
actual  market  value  is  the  price  at  which  the  merchandise  described  in  the 
invoice  is  freely  offered  for  sale  to  all  purchasers  in  said  markets,  and  that  it 
is  the  i)rice  which  the  manufacturer  or  owner  making  the  declaration  would 
have  received,  and  was  willing  to  receive,  for  such  merchandise  sold  in  the 
ordinary  course  of  trade  in  the  usual  wholesale  quantities,  and  that  it  includes 
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all  charges  thereon  as  provided  bj  this  Act,  and  the  actual  quantity  thereof; 
and  that  no  different  invoice  of  the  merchandise  mentioned  in  the  invoice  so 
produced  has  been  or  will  be  furnished  to  anyone.  If  the  merchandise  was 
actually  purchased,  or  agreed  to  be  purchased,  the  declaration  shall  also  contain 
a  statement  that  the  currency  in  which  such  invoice  is  made  out  is  that  which 
was  actually  paid  for  the  merchandise  by  the  purchaser,  or  agreed  to  be  paid, 
fixed,  or  determined. 

*'E.  That,  except  in  case  of  personal  effects  accompanying  the  passenger, 
no  importation  of  any  merchandise  exceeding  $100  in  value  shall  be  admitted 
to  entry  without  the  production  of  a  duly  certified  invoice  thereof  as  required 
by  law,  or  of  an  aflBdavit  made  by  the  owner,  importer,  or  consignee,  before 
the  collector  or  his  deputy,  showing  why  it  is  impracticable  to  produce  such 
invoice ;  and  no  entry  shall  be  made  in  the  absence  of  a  certified  invoice,  upon 
affidavit  as  aforesaid,  unless  such  affidavit  be  accompanied  by  a  statement  in 
the  form  of  an  invoice,  or  otherwise,  showing  the  actual  cost  of  such  merchan- 
dise, if  purchased,  or  if  obtained  otherwise  than  by  purchase,  the  actual  market 
value  or  wholesale  price  thereof  at  the  time  of  exportation  to  the  United  States 
in  the  principal  markets  of  the  country  from  which  the  same  has  been  imported, 
which  statement  shall  be  verified  by  the  oath  of  the  owner,  importer,  consignee, 
or  agent  desiring  to  make  entry  of  the  merchandise,  to  be  administered  by  the 
collector  or  his  deputy,  afnd  it  shall  be  lawful  for  the  collector  or  his  deputy 
to  examine  the  deponent  under  oath,  touching  the  sources  of  his  knowledge, 
information,  or  belief  in  the  premises,  and  to  require  him  to  produce  any  letter, 
j)aper,  or  statement  of  account  in  his  possession,  or  under  his  control,  which 
may  assist  the  officers  of  customs  in  ascertaining;  the  actual  value  of  the  importa- 
tion or  any  part  thereof,  and  in  default  of  such  ])roduction,  when  so  requested, 
such  owner,  importer,  consignee,  or  agent  shall  l)e  thereafter  debarred  from 
producing  any  such  letter,  paper,  or  statement  for  the  purpose  of  avoiding 
any  additional  duty,  penalty,  or  forfeiture  incurred  under  this  Act,  unless  he 
shall  show  to  the  satisfaction  of  the  court  or  the  officers  of  the  customs,  as  the 
case  may  be,  that  it  was  not  in  his  power  to  produce  the  same  when  so  de- 
manded; and  no  merchandise  shall  be  admitted  to  entry  under  the  provisions 
of  this  section  unless  the  collector  shall  be  satisfied  that  the  failure  to  produce 
a  dulv  certified  invoice  is  due  to  causes  bevond  the  control  of  the  owner,  con- 
fiignee,  or  agent  thereof:  Provided,  That  the  Secretary  of  the  Treasury  may 
make  regulations  by  which  books,  magazines,  and  other  periodicals  published 
and  imported  in  successive  parts,  numbers,  or  volumes,  and  entitled  to  be  im- 
ported free  of  duty,  shall  require  but  one  declaration  for  the  entire  series.  And 
when  entry  of  merchandise  exceeding  $100  in  value  is  made  by  a  statement  in 
the  form  of  an  invoice,  the  collector  shall  require  a  bond  for  the  production  of  a 
dulv  certified  invoice. 

''F.  That  whenever  merchandise  imported  into  the  United  States  is  entered 
by  invoice,  a  declaration  upon  a  form  to  be  prescribed  by  the  Secretary  of  the 
Treasury,  according  to  the  nature  of  the  case,  shall  be  filed  with  the  collector 
of  the  port  at  the  time  of  entry  by  the  owner,  importer,  consignee,  or  agent, 
which  declaration  so  filed  shall  be  duly  signed  by  the  owner,  importer,  consignee, 
or  agent  before  the  collector,  or  before  a  notary  public  or  other  officer  duly 
authorized  by  law  to  administer  oaths  and  take  acknowledgments,  under  regu- 
lations to  be  prescribed  by  the  Secretary  of  the  Treasury:  Provided,  That  if 
any  of  the  invoices  or  bills  of  lading  of  any  merchandise  imported  in  any  one 
vessel  which  should  otherwise  be  embraced  in  said  entry  have  not  been  received 

at  the  date  of  the  entry  the  declaration  niav  state  the  fact,  and  thereupon  such 
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merchandise,  of  which  the  invoices  or  bills  of  lading  are  not  produced,  shall  not 
be  included  in  such  entry,  but  may  be  entered  subsequently.  That  the  Secre- 
tary of  the  Treasury  and  the  Secretary  of  Commerce  are  hereby  authorized  and 
directed  to  establish  from  time  to  time  for  statistical  purposes  a  list  or  enumera- 
tion of  articles  in  such  detail  as  in  their  judgment  may  be  necessary  compre- 
hending all  goods,  wares,  and  merchandise  imported  into  the  United  States, 
and  that  as  a  part  of  the  declaration  herein  provided  there  shall  be  either  at- 
tached thereto  or  included  therein  an  accurate  statement  specifying,  in  the 
terms  of  the  said  detailed  list  or  enumeration,  the  kinds  and  quantities  of  all 
merchandise  imported,  and  the  value  of  the  total  quantity  of  each  kind  of 
article,  and  it  shall  be  the  duty  of  the  consular  oflBcer,  to  whom  the  invoice  shall 
be  produced,  to  require  such  information  to  be  giveli. 

"G.  That  if  any  consignor,  seller,  owner,  importer,  consignee,  agent,  or 
other  person  or  persons,  shall  enter  or  introduce,  or  attempt  to  enter  or  intro- 
duce, into  the  commerce  of  the  United  States  any  imported  merchandise  by 
means  of  any  fraudulent  or  false  invoice,  declaration,  affidavit,  letter,  paper,  or 
by  means  of  any  false  statement,  written  or  verbal,  or  by  means  of  any  false 
or  fraudulent  practice  or  appliance  whatsoever,  or  shall  make  any  false  state- 
ment in  the  declarations  provided  for  in  paragraph  F  without  reasonable  cause 
to  believe  the  truth  of  such  statement,  or  shall  aid  or  procure  the  making  of 
any  such  false  statement  as  to  any  matter  material  thereto  without  reasonable 
cause  to  believe  the  truth  of  such  statement,  or  shall  be  guilty  of  any  willful 
act  or  omission  by  means  whereof  the  United  States  shall  or  may  be  deprived 
of  the  lawful  duties,  or  any  portion  thereof,  accruing  upon  the  merchandise, 
or  any  portion  thereof,  embraced  or  referred  to  in  such  invoice,  declaration, 
affidavit,  letter,  paper,  or  statement,  or  aflFected  by  such  act  or  omission,  such 
person  or  persons  shall  upon  conviction  be  fined  for  each  offense  a  sum  not 
exceeding  $5,000,  or  be  imprisoned  for  a  time  not  exceeding  two  years,  or  both, 
in  the  discretion  of  the  cburt :  Provided,  That  nothing  in  this  section  shall  be 
construed  to  relieve  imported  merchandise  from  forfeiture  by  reason  of  such 
false  statement  or  for  any  cause  elsewhere  provided  by  law. 

"H.  That  if  any  consignor,  seller,  owner,  importer,  consignee,  agent,  or 
other  person  or  persons  shall  enter  or  introduce,  or  attempt  to  enter  or  introduce, 
into  the  commerce  of  the  United  States  any  imported  merchandise  by  means  of 
any  fraudulent  or  false  invoice,  declaration,  affidavit,  letter,  paper,  or  by  means 
of  any  false  statement,  written  or  verbal,  or  by  means  of  any  false  or  fraudulent 
practice  or  appliance  whatsoever,  or  shall  make  any  false  statement  in  the 
declarations  provided  for  in  paragraph  F  without  reasonable  cause  to  believe 
the  truth  of  such  statement,  or  shall  aid  or  procure  the  making  of  any  such 
false  statement  as  to  any  matter  material  thereto  without  reasonable  cause  to 
believe  the  truth  of  such  statement,  or  shall  be  guilty  of  any  willful  act  or 
omission  by  means  whereof  the  United  States  shall  or  may  be  deprived  of  the 
lawful  duties  or  any  portion  thereof,  accruing  upon  the  merchandise  or  any 
portion  thereof,  embraced  or  referred  to  in  such  invoice,  declaration,  affidavit, 
letter,  paper,  or  statement,  or  affected  by  such  act  or  omission,  such  merchan- 
dise, or  the  value  thereof,  to  be  recovered  from  such  person  or  persons,  shall 
be  forfeited,  which  forfeiture  shall  only  apply  to  the  whole  of  the  merchandise 
or  the  value  thereof  in  the  case  or  package  containing  the  particular  article 
or  articles  of  merchandise  to  which  such  fraud  or  false  paper  or  statement  re- 
lates. That  the  arrival  within  the  territorial  limits  of  the  United  States  of  auv 
merchandise  consigned  for  sale  and  remaining  the  property  of  the  shipper  or 
consignor,  and  the  acceptance  of  a  false  or  fraudulent  invoice  thereof  by  the 
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consignee  or  the  agent  of  the  consignor,  or  the  existence  of  any  other  facts  con- 
stituting an  attempted  fraud,  shall  be  deemed,  for  the  purposes  of  this  para- 
graph, to  be  an  attempt  to  enter  such  merchandise  notwithstanding  no  actual 
entrv  has  been  made  or  offered. 

"I,  That  the  owner,  consignee,  or  agent  of  any  imported  merchandise  may, 
at  the  time  when  he  shall  make  entry  of  such  merchandise,  but  not  after  either 
tlie  invoice  or  the  merchandise  has  come  under  the  observation  of  the  appraiser, 
make  such  addition  in  the  entry  to  or  such  deduction  from  the  cost  or  value 
given  in  the  invoice  or  pro  forma  invoice  or  statement  in  form  of  an  invoice, 
which  he  shall  produce  with  his  entry,  as  in  his  opinion  may  raise  or  lower 
the  same  to  the  actual  market  value  or  wholesale  price  of  such  merchandise 
at  the  time  of  exportation  to  the  United  States,  in  the  principal  markets  of 
the  country  from  which  the  same  has  been  imported ;  and  the  collector  within 
whose  district  any  merchandise  may  be  imported  or  entered,  whether  the  same 
has  been  actually  purchased  or  procured  otherwise  than  by  purchase,  shall  cause 
tlie  actual  market  value  or  wholesale  price  of  such  merchandise  to  be  appraised ; 
and  if  the  appraised  value  of  any  article  of  imported  merchandise  subject  to  an 
ad  valorem  duty  or  to  a  duty  based  upon  or  regulated  in  any  manner  by  the  value 
thereof  shall  exceed  the  value  declared  in  the  entry,  there  shall  be  levied,  collect- 
ed, and  paid,  in  addition  to  the  duties  imposed  by  law  on  such  merchandise,  an 
additional  duty  of  1  per  centum  of  the  total  appraised  value  thereof  for  each  1 
per  centum  that  such  appraised  value  exceeds  the  value  declared  in  the  entry: 
Provided,  That  the  additional  duties  shall  only  apply  to  the  particular  article  or 
articles  in  each  invoice  that  are  so  undervalued  and  shall  not  be  imposed  upon 
any  article  upon  which  the  amount  of  duty  imposed  by  law  on  account  of  the  ap- 
praised value  does  not  exceed  the  amount  of  duty  that  would  be  imposed  if  the 
appraised  value  did  not  exceed  the  entered  value,  and  shall  be  limited  to  75  per 
centum  of  the  appraised  value  of  such  article  or  articles.  Such  additional  duties 
shall  not  be  construed  to  be  penal,  and  shall  not  be  remitted  nor  payment  thereof 
in  any  way  avoided  except  in  cases  arising  from  a  manifest  clerical  error,  nor 
shall  they  be  refunded  in  case  of  exportation  of  the  merchandise,  or  on  any  other 
account,  nor  shall  they  be  subject  to  the  benefit  of  drawback :  Provided,  That 
if  the  appraised  value  of  any  merchandise  shall  exceed  the  value  declared  in 
the  entry  by  more  than  75  per  centum,  except  when  arising  from  a  manifest 
clerical  error,  such  entry  shall  be  held  to  be  presumptively  fraudulent,  and  the 
collector  of  customs  shall  seize  such  merchandise  and  proceed  as  in  case  of  for- 
feiture for  violation  of  the  customs  laws,  and  inrany  legal  proceeding  other  than 
a  criminal  prosecution  that  may  result  from  such  seizure,  the  undervaluation  as 
shown  by  the  appraisal  shall  be  presumptive  evidence  of  fraud,  and  the  burden 
of  proof  shall  be  on  the  claimant  to  rebut  the  same,  and  forfeiture  shall  be 
adjudged  unless  he  shall  rebut  such  presumption  of  fraudulent  intent  by  suffi- 
cient evidence.  The  forfeiture  provided  for  in  this  section  shall  apply  to  the 
whole  of  the  merchandise  or  the  value  thereof  in  the  case  or  package  containing 
the  particular  article  or  articles  in  each  invoice  which  are  undervalued :  Pro* 
vided  further.  That  all  additional  duties,  penalties,  or  forfeitures  applicable 
to  merchandise  entered  by  a  duly  certified  invoice  shall  be  alike  applicable  to 
merchandise  entered  by  a  pro  forma  invoice  or  statement  in  the  form  of  an 
invoice,  and  no  forfeiture  or  disability  of  any  kind  incurred  under  the  pro- 
visions of  this  section  shall  be  remitted  or  mitigated  by  the  Secretary  of  the 
Treasury.  The  duty  shall  not,  however,  be  assessed  in  any  case  upon  an  amount 
less  than  the  entered  value,  unless  by  direction  of  the  Secretary  of  the  Treasury 

in  cases  in  which  the  importer  certifies  at  the  time  of  entry  that  the  entered 
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value  is  higher  than  the  foreign  market  value  and  that  the  goods  are  so  entered 
in  order  to  meet  advances  by  the  appraiser  in  similar  cases  then  pending  on 
appeal  for  reappraisement,  and  the  importer's  contention  shall  subsequently 
be  sustained  by  a  final  decision  on  reappraisement,  and  it  shall  appear  that  the 
action  of  the  importer  on  entry  was  taken  in  good  faith,  after  due  diligence 
and  inquiry  on  his  part,  and  the  Secretary  of  the  Treasury  shall  accompany 
his  directions  with  a  statement  of  his  conclusions  and  his  reasons  therefor. 

"J.  That  when  merchandise  entered  for  customs  duty  has  been  consigned 
for  sale  by  or  on  account  of  the  manufacturer  thereof,  to  a  person,  agent, 
partner,  or  consignee  in  the  United  States,  such  person,  agent,  partner,  or 
consignee  shall,  at  the  time  of  the  entry  of  such  merchandise,  present  to  the 
collector  of  customs  at  the  port  where  such  entry  is  made,  as  a  part  of  such 
entry,  and  in  addition  to  the  certified  invoice  or  statement  in  the  form  of  an 
invoice  required  by  law,  a  statement  signed  by  such  manufacturer,  declaring 
the  cost  of  production  of  such  merchandise,  such  cost  to  include  all  the  elements 
of  cost  as  stated  in  paragraph  L  of  this  Act.  When  merchandise  entered  for 
customs  duty  has  been  consigned  for  sale  by  or  on  account  of  a  person  other 
than  the  manufacturer  of  such  merchandise,  to  a  person,  agent,  partner,  or 
consignee  in  the  United  States,  such  person,  agent,  partner,  or  consignee  shall 
at  the  time  of  the  entry  of  such  merchandise  present  to  the  collector  of  customs 
at  the  port  where  such  entrj'^  is  made,  as  a  part  of  such  entry,  a  statement  signed  . 
by  the  consignor  thereof,  declaring  that  the  merchandise  was  actually  purchased 
by  him  or  for  his  account,  and  showing  the  time  when,  the  place  where,  and 
from  whom  he  purchased  the  merchandise,  and  in  detail  the  price  he  paid  for 
the  same:  Provided,  That  the  statements  required  by  this  section  shall  be 
made  in  triplicate,  and  shall  bear  the  attestation  of  the  consular  ofiicer  of  the 
United  States  resident  within  the  consular  district  wherein  the  merchandise 
was  manufactured,  if  consigned  by  the  manufacturer  or  for  his  account,  or 
•from  whence  it  was  imported  when  consigned  by  a  person  other  than  the  manu- 
facturer, one  copy  thereof  to  be  delivel*ed  to  the  person  making  the  statement, 
one  copy  to  be  transmitted  with  the  triplicate  invoice  of  the  merchandise  to 
the  collector  of  the  port  in  the  United  States  to  which  the  merchandise  is  con- 
signed, and  the  remaining  copy  to  be  filed  in  the  consulate. 

"K.  That  it  shall  be  the  duty  of  the  appraisers  of  the  United  States,  and 
every  of  them,  and  every  person  who  shall  act  as  such  appraiser,  or  of  the 
collector,  as  the  case  may  be,  bv  all  reasonable  ways  and  means  in  his  or  their 
power  to  ascertain,  estimate,  and  appraise  (any  invoice  or  affidavit  thereto  or 
statement  of  cost,  or  of  cost  of  production  to  the  contrary  notwithstanding) 
the  actual  market  value  and  wholesale  price  of  the  merchandise  at  the  time  of 
exportation  to  the  United  States,  in  the  principal  markets  of  the  country  whence 
the  same  has  been  imported,  and  the  number  of  yards,  parcels,  or  quantities, 
and  actual  market  value  or  wholesale  price  of  every  of  them,  as  the  case  may 
require. 

"L.  That  when  the  actual  market  value,  as  defined  by  law,  of  any  article 
of  imported  merchandise,  wholly  or  partly  manufactured  and  subject  to  an  ad 
valorem  duty,  or  to  a  duty  based  in  whole  or  in  part  on  value,  can  not  be  ascer- 
tained to  the  satisfaction  of  the  appraising  officer,  such  officer  shall  use  all 
available  means  in  his  power  to  ascertain  the  cost  of  production  of  such  mer- 
chandise at  the  time  of  exportation  to  the  United  States,  and  at  the  place  of 
manufacture,  such  cost  of  production  to  include  the  cost  of  materials  and  of 
fabrication,  and  all  general  expenses  to  be  estimated  at  not  less  than  10  per 
centum,  covering  each  and  everv  outlay  of  whatsoever  nature  incident  to  such 
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production,  together  with  the  expense  of  preparing  and  putting  up  such  mer- 
chandise ready  for  shipment,  and  au  addition  of  not  less  than  8  nor  more  than 
50  per  centum  upon  the  total  cost  as  thus  ascertained;  and  in  no  case  shall 
such  merchandise  be  appraised  upon  original  appraisal  or  reappraisement  at 
less  than  the  total  cost  of  production  as  thus  ascertained.  The  actual  market 
value  or  wholesale  price,  as  defined  by  law,  of  any  imported  merchandise  which 
is  consigned  for  sale  in  the  United  States,  or  which  is  sold  for  exportation  to  the 
United  States,  and  which  is  not  actually  sold  or  freely  offered  for  sale  in  usual 
wholesale  quantities  in  the  open  market  of  the  country  of  exportation  to  all  pur- 
chasers, shall  not  in  any  case  be  appraised  at  less  than  the  wholesale  price  at 
which  such  or  similar  imported  merchandise  is  actually  sold  or  freely  offered 
for  sale  in  usual  Avholesale  quantities  in  the  United  States  in  the  open  market, 
due  allowance  by  deduction  being  made  for  estimated  duties  thereon,  cost  of 
transportation,  insurance  and  other  necessary  expenses  from  the  place  of  ship- 
ment to  the  place  of  delivery,  and  a  commission  not  exceeding  6  per  centum, 
if  any  has  been  paid  or  contracted  to  be  paid  on  consigned  goods,  or  profits  not 
to  exceed  8  per  centum  and  a  reasonable  allowance  for  general  expenses  (not 
to  exceed  8  per  centum)  on  purchased  goods. 

"^r.  That  the  appraiser  shall  revise  and  correct  the  reports  of  the  assistant 
appraisers  as  he  may  judge  proper,  and  the  appraiser,  or,  at  ports  where  there 
is  no  appraiser,  the  person  acting  as  such,  shall  report  to  the  collector  his  de- 
cision as  to  the  value  of  the  merchandise  appraised.  At  ports  where  there  is 
no  appraiser  the  certificate  of  the  customs  officer  to  whom  is  committed  the  esti- 
mating and  collection  of  duties,  of  the  dutiable  value  of  any  merchandise  re- 
quired to  be  appraised,  shall  be  deemed  and  taken  to  be  the  appraisement  of 
such  merchandise.  If  the  collector  shall  deem  the  appraisement  of  any  im- 
ported merchandise  too  low,  he  may,  within  sixty  days  thereafter,  appeal  to* 
reappraisement,  which  shall  be  made  by  one  of  the  general  appraisers,  or  if  the 
importer,  owner,  agent,  or  consignee  of  such  merchandise  shall  deem  the  ap- 
praisement thereof  too  high,  and  shall  have  complied  with  the  requirements  of 
law  with  respect  to  the  entry  and  appraisement  of  merchandise,  he  may  within 
ten  days  thereafter  appeal  for  reappraisement  by  giving  notice  thereof  to  the 
collector  in  writing.  Such  appeal  shall  be  deemed  to  be  finally  abandoned 
and  waived  unless  within  two  days  from  the  date  of  filing  thereof  the  person 
who  filed  such  notice  shall  deposit  with  the  collector  of  customs  a  fee  of  $1  for 
each  entry.  Such  fee  shall  be  deposited  and  accounted  for  as  miscellaneous 
receipts,  and  in  case  the  appeal  in  connection  with  which  such  fee  was  deposited 
shall  be  finally  sustained,  in  whole  or  in  part,  such  fee  shall  be  refunded  to  the 
importer,  with  the  duties  found  to  be  collected  in  excess,  from  the  appropriation 
for  the  refund  to  importers  of  excess  of  deposits.  The  decision  of  the  general 
appraiser  in  cases  of  reappraisement  shall  1^  final  and  conclusive  as  to  the 
dutiable  value  of  such  merchandise  against  all  parties  interested  therein,  unless 
the  importer,  owner,  consignee,  or  agent  of  the  merchandise  shall  deem  the 
reappraisement  of  the  merchandise  too  high,  and  shall,  within  five  days  there- 
after, give  notice  to  the  collector,  in  writing,  of  an  appeal,  or  imless  the  collector 
shall  deem  the  reappraisement  of  the  merchandise  too  low,  and  shall  within 
ten  days  thereafter  appeal  for  re-reappraisement ;  in  either  case  the  collector 
shall  transmit  the  invoice  and  all  the  papers  appertaining  thereto  to  the  board 
of  nine  general  appraisers,  to  be  by  rule  thereof  duly  assigned  for  determina- 
tion. In  such  cases  the  general  appraiser  and  boards  of  general  appraisers 
shall  proceed  by  all  reasonable  ways  and  means  in  their  power  to  ascertain, 
estimate,  and  determine  the  dutiable  value  of  the  imported  merchandise,  and 
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in  so  doing  may  exercise  both  judicial  and  inquisitorial  functions.  In  such 
cases  the  general  appraisers  and  the  Boards  of  General  Appraisers  shall  give 
reasonable  notice  to  the  importer  and  the  proper  representative  of  the  Govern- 
ment of  the  time  and  place  of  each  and  every  hearing  at  which  the  parties 
or  their  attorneys  shall  have  opportunity  to  introduce  evidence  and  to  hear 
and  cross-examine  the  witnesses  for  the  other  party,  and  to  inspect  all  samples 
and  all  documentary  evidence  or  other  papers  offered.  Affidavits  of  persons 
whose  attendance  can  not  be  procured  may  be  admitted  in  the  discretion  of 
the  general  appraiser  or  Board  of  General  Appraisers.  The  decision  of  the  ap- 
praiser, or  the  person  acting  as  such  (in  case  where  no  objection  is  made  thereto, 
either  by  the  collector  or  by  the  importer,  owner,  consignee,  or  agent),  or  the 
single  general  appraiser  in  case  of  no  appeal,  or  of  the  board  of  three  general 
appraisers,  in  all  reappraisement  cases,  shall  be  final  and  conclusive  against 
all  parties  and  shall  not  be  subject  to  review  in  any  manner  for  any  cause  in 
any  tribunal  or  court,  and  the  collector  or  the  person  acting  as  such  shall  as- 
certain, fix,  and  liquidate  the  rate  and  amount  of  the  duties  to  be  paid  on 
such  merchandise,  and  the  dutiable  costs  and  charges  thereon,  according  to 
law;  and  no  reappraisement  or  re-reappraisement  shall  be  considered  invalid 
because  of  the  absence  of  the  merchandise  or  samples  thereof  before  the  officer 
or  officers  making  the  same,  where  no  party  in  interest  had  demanded  the  inspec- 
tion of  such  merchandise  or  samples,  and  where  the  merchandise  or  samples 
were  reasonably  accessible  for  inspection. 

"N.  That  the  decision  of  the  collector  as  to  the  rate  and  amount  of  duties 
chargeable  upon  imported  merchandise,  or  upon  merchandise  on  which  duty 
shall  have  been  assessed,  including  all  dutiable  costs  and  charges,  and  as  to 
all  fees  and  exactions  of  whatever  character  (except  duties  on  tonnage),  shall 
be  final  and  conclusive  against  all  persons  interested  therein,  unless  the  owner, 
importer,  consignee,  or  agent  of  such  merchandise,  or  the  person  paying  such 
fees,  charges,  and  exactions  other  than  duties,  shall,  within  thirty  days  after 
but  not  before  such  ascertainment  and  liquidation  of  duties,  as  well  in  cases 
of  merchandise  entered  in  bond  as  for  consumption,  or  within  fifteen  days  after 
the  payment  of  such  fees,  charges,  and  exactions,  if  dissatisfied  with  such 
decision  imposing  a  higher  rate  of  duty,  or  a  greater  charge,  fee,  or  exaction, 
than  he  shall  claim  to  be  legally  payable,  file  a  protest  or  protests  in  writing 
with  the  collector,  setting  forth  therein  distinctly  and  specifically,  and  in  re- 
spect to  each  entry  or  payment,  the  reasons  for  his  objections  thereto,  and  if  the 
merchandise  is  entered  for  consumption  shall  pay  the  full  amount  of  the 
duties  and  charges  ascertained  to  be  due  thereon.  Such  protest  shall  be  deemed 
to  be  finally  abandoned  and  waived  unless  within  thirty  days  from  the  date 
of  filing  thereof  the  person  who  filed  such  notice  or  protest  shall  have  deposited 
with  the  collector  of  customs  a  fee  of  $1  with  respect  to  each  protest.  Such 
fee  shall  be  deposited  and  accounted  for  as  miscellaneous  receipts,  and  in  case 
the  protest  in  connection  with  which  such  fee  was  deposited  shall  be  finally 
sustained  in  whole  or  in  part,  such  fee  shall  be  refunded  to  the  importer,  with 
the  duties  found  to  be  collected  in  excess,  from  the  appropriation  for  the 
refund  to  importers  of  excess  of  deposits.  No  agreement  for  a  contingent  fee 
in  respect  to  recovery  or  refund  under  protest  shall  be  lawful.  Compliance 
with  this  provision  shall  be  a  condition  precedent  to  the  validity  of  the  pro- 
test and  to  any  refund  thereunder,  and  a  violation  of  this  provision  shall  be 
punishable  by  a  fine  not  exceeding  $500,  or  imprisonment  for  not  more  than 
one  year,  or  both. 

"Upon  such  payment  of  duties,  protest,  and  deposit  of  protest  fee,   the 
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collector  shall  transmit  the  invoice  and  all  the  papers  and  exhibits  connected 
therewith  to  'the  board  of  nine  general  ai)praisers,  for  due  assignment  and 
determination  as  provided  by  law;  such  determination  shall  be  final  and  con- 
clusive upon  all  persons  interested  therein,  and  the  record  shall  be  trans- 
mitted lo  the  proper  collector  or  person  acting  as  such,  who  shall  liquidate  the 
entry  accordingly,  except  in  cases  where  an  appeal  shall  be  filed  in  the  United 
States  Court  of  Customs  Appeals  within  the  time  and  in  the  manner  provided 
for  bv  law. 

"0.  That  the  general  appraisers,  or  any  of  them,  are  hereby  authorized  to 
administer  oaths,  and  said  general  appraisers,  the  boards  of  general  appraisers, 
the  local  appraisers,  or  the  collectors,  as  the  case  may  be,  may  cite  to  appear  be- 
fore them,  and  examine  upon  oath  any  owner,  importer,  agent,  consignee,  or 
other  person  touching  any  matter  or  thing  which  they,  or  either  of  them, 
may  deem  material  respecting  any  imported  merchandise  then  under  consider- 
ation or  previously  imported  within  one  year,  in  ascertaining  the  classification 
or  dutiable  value  thereof  or  the  rate  or  amount  of  duty ;  and  they,  or  either  of 
them,  may  require  the  production  of  any  letters,  accounts,  contracts,  or  invoices 
relating  to  said  merchandise,  and  may  require  such  testimony  to  be  reduced 
to  writing,  and  when  so  taken  it  shall  be  filed  and  preserved  for  use  or  refer- 
ence until  the  final  decision  of  the  collector,  appraiser,  or  said  board  of  ap- 
praisers shall  be  made  respecting  the  valuation  or  classification  of  said  mer- 
chandise, as  the  case  may  be;  and  such  evidence  shall  be  given  consideration 
in  all  subsequent  proceedings  relating  to  such  merchandise. 

"P.  That  if  any  person  so  cited  to  appear  shall  neglect  or  refuse  to  attend, 
or  shall  decline  to  answer,  or  shall  refuse  to  answer  in  writing  any  inter- 
rogatories, and  subscribe  his  name  to  his  deposition,  or  to  produce  such  papers 
when  so  required  by  a  general  appraiser,  or  a  board  of  general  appraisers,  or 
a  local  appraiser,  or  a  collector,  he  shall  be  liable  to  a  penalty  of  not  less  than 
$20  nor  more  than  $500 ;  and  if  such  person  be  the  owner,  importer,  or  con- 
signee, the  appraisement  which  the  Board  of  General  Appraisers  or  local 
appraiser,  or  collector  where  there  is  no  appraiser,  may  make  of  the  merchan- 
dise shall  be  final  and  conclusive;  and  any  person  who  shall  willfully  and 
corruptly  swear  falsely  on  an  examination  before  any  general  appraiser,  or 
Board  of  General  Appraisers,  or  local  appraiser  or  collector,  shall  be  deemed 
guilty  of  perjury;  and  if  he  is  the  owner,  importer,  or  consignee,  the  merchan- 
dise shall  be  forfeited,  or  the  value  thereof  may  be  recovered  from  him. 

"Q.  That  all  decisions  of  the  general  appraisers  and  of  the  boards  of  general 
appraisers,  respecting  values  and  rates  of  duty,  shall  be  presented  and  filed, 
and  shall  be  open  to  inspection  under  proper  regulations  to  be  prescribed  by 
the  Secretary  of  the  Treasury.  All  decisions  of  the  general  appraisers  shall 
be  reported  forthwith  to  the  Secretary  of  the  Treasury  and  to  the  Board  of 
General  Appraisers  on  duty  at  the  port  of  New  York,  and  the  report  to  the 
board  shall  be  accompanied,  whenever  practicable,  by  samples  of  the  merchan- 
dise in  question,  and  it  shall  be  the  duty  of  the  said  board,  under  the  direction 
of  the  Secretary  of  the  Treasury,  to  cause  an  abstract  to  be  made  and  published 
of  such  decisions  of  the  appraisers  as  they  or  he  may  deem  important,  to  be 
published  either  in  full,  or  if  full  publication  shall  not  be  requested  by  the 
Secretary  or  by  the  board,  then  by  an  abstract  containing  a  general  description 
of  the  merchandise  in  question,  a  statement  of  the  facts  upon  which  the 
decision  is  based,  and  of  the  value  and  rate  of  duty  fixed  in  each  case,  with 
reference,  whenever  practicable,  by  number  or  other  designation,  to  samples 
deposited  in  the  place  of  samples  at  New  York,  and  such  abstracts  shall  be 
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issued  from  time  to  time,  at  least  once  in  each  week,  for  the  information  of 
customs  officers  and  the  public. 

"R.  That  whenever  imported  merchandise  is  subject  to  an  ad  valorem  rate 
of  duty,  or  to  a  duty  based  upon  or  regulated  in  any  manner  by  the  value 
thereof,  the  duty  shall  be  assessed  upon  the  actual  market  value  or  wholesale 
price  thereof,  at  the  time  of  exportation  to  the  United  States,  in  the  principal 
markets  of  the  country  from  whence  exported;  that  such  actual  market  value 
shall  be  held  to  be  the  price  at  which  such  merchandise  is  freely  oflFered  for 
sale  to  all  purchasers  in  said  markets,  in  the  usual  wholesale  quantities,  and 
the  price  which  the  seller,  shipper,  or  owner  would  have  received,  and  was 
willing  to  receive,  for  such  merchandise  when  sold  in  the  ordinary  course 
of  trade  in  tlie  usual  wholesale  quantities,  including  the  value  of  all  cartons, 
cases,  crates,  boxes,  sacks,  casks,  barrels,  hogsheads,  bottles,  jars,  demijohns, 
carboys,  and  other  containers  or  coverings,  whether  holding  liquids  or  solids, 
and  all  other  costs,  charges,  and  expenses  incident  to  placing  the  merchandise 
in  condition,  packed  ready  for  shipment  to  the  United  States,  and  if  there  be 
used  for  covering  or  holding  imported  merchandise,  whether  dutiable  or  free, 
any  unusual  article  or  form  designed  for  use  otherwise  than  in  the  bona  fide 
transportation  of  such  merchandise  to  the  United  States,  additional  duty  shall 
be  levied  and  collected  upon  such  material  or  article  at  the  rate  to  which  the 
same  would  be  subjected  if  separately  imported.  That  the  words  *'value,"  or 
"actual  market  value,"  or  "wholesale  price,"  whenever  used  in  this  Act,  or 
in  any  law  relating  to  the  appraisement  of  imported  merchandise,  shall  be 
construed  to  be  the  actual  market  value  or  wholesale  price  of  such,  or  similar 
merchandise  comparable  in  value  therewith,  as  defined  in  this  Act, 

"S.  Any  merchandise  deposited  in  any  public  or  private  bonded  warehouse 
may  be  withdrawn  for  consumption  within  three  years  from  the  date  of  original 
importation,  on  payment  of  the  duties  and  charges  to  which  it  may  be  subject 
by  law  at  the  time  of  such  withdrawal:  Provided,  That  nothing  herein  shall 
affect  or  impair  existing  provisions  of  law  in  regard  to  the  disposal  of  perish- 
able or  explosive  articles. 

"T.  That  in  all  suits  or  informations  brought,  where  any  seizure  has  been 
made  pursuant  to  any  Act  providing  for  or  regulating  the  collection  of  duties 
on  imports  or  tonnage,  if  the  property  is  claimed  by  any  person,  the  burden  of 
proof  shall  lie  upon  such  claimant,  and  in  all  actions  or  proceedings  for  the 
recovery  of  the  value  of  merchandise  imported  contrary  to  any  Act  providing 
for  or  regulating  the  collection  of  duties  on  imports  or  tonnage,  the  burden  of 
proof  shall  be  upon  the  defendant:  Provided,  That  probable  cause  is  shown  for 
such  prosecution,  to  be  judged  of  by  the  court. 

"U.  That  if  any  person,  persons,  corporations,  or  other  bodies,  selling,  ship- 
ping, consigning,  or  manufacturing  merchandise  exported  to  the  United  States, 
shall  fail  or  refuse  to  submit  to  the  inspection  of  a  duly  accredited  investigating 
officer  of  the  United  States,  when  so  requested  to  do,  any  or  all  of  his  books, 
records,  or  accounts  pertaining  to  the  value  or  classification  of  such  merchandise, 
then  the  Secretary  of  the  Treasury,  in  his  discretion,  is  authorized  while  such 
failure  or  refusal  continues  to  levy  an  additional  dnty  of  15  per  centum  ad  va- 
lorem on  all  such  merchandise  when  imported  into  the  United  States:  Provided, 
however.  That  such  additional  duties  shall  not  l)e  imposed  in  case  the  laws  of 
the  country  of  exportation  provide  for  the  administration,  by  its  duly  author- 
ized officers,  of  oaths  to  invoices,  or  statements  of  cost,  before  certification  by 
consuls,  and  for  punishment  for  false  swearing  under  said  oaths,  whenever 
consuls  are  directed   by  the   Secretary  of  State,   under  section  twenty-eight 
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hundred  and  sixty-two  of  the  Eevised  Statutes,  to  require  such  oaths  before  cer- 
tification of  the  invoices. 

**V.  That  if  any  person,  persons,  corporations,  or  other  bodies,  engaged  in 
the  importation  of  merchandise  into  the  United  States  or  engaged  in  dealing 
with  such  imported  merchandise,  shall  fail  or  refuse  to  submit  to  the  inspection 
of  a  duly  accredited  investigating  officer  of  the  United  States,  upon  request  so 
to  do  from  the  chief  officer  of  customs  at  the  port  where  such  merchandise  is 
entered,  any  or  all  of  his  books,  records,  or  accounts  pertaining  to  the  value  or 
classification  of  any  such  imported  merchandise,  then  the  Secretary  of  the 
Treasury,  in  his  discretion,  is  authorized  while  such  failure  or  refusal  con- 
tinues, to  assess  additional  duty  of  15  per  centum  on  all  merchandise  consigned 
to  or  imported  by,  or  shipped,  or  intended  for  delivery,  to  such  person,  persons, 
corporations,  or  other  bodies  so  failing  or  refusing. 

*'W.  That  where  merchandise  purcliased  or  manufactured  in  different  con- 
sular districts  in  the  same  country  is  assembled  for  shipment  and  embraced  in 
a  single  invoice  and  consulated  at  the  sliipping  point,  such  invoice  shall  have 
attached  thereto  the  original  bills  or  invoices  or  statements  in  the  nature  of 
such,  showing  the  prices  actually  paid,  contracted  to  be  paid,  fixed,  or  deter- 
mined, and  in  connection  with  each  such  purchase  or  consignment  the  invoice 
shall  state  all  charges  and  expenses  as  provided  in  paragraph  R  of  this  section. 

''X.  2so  allowance  shall  be  made  in  the  estimation  and  liquidation  of  duties 
for  shortage  or  nonimportation  caused  by  decay,  destruction,  or  injury  to 
fruit  or  other  perishable  articles  imported  into  the  United  States  whereby  their 
commercial  value  has  been  destroyed,  unless  under  regulations  prescribed  by 
the  Secretary  of  the  Treasury.  Proof  to  ascertain  such  destruction  or  non- 
importation shall  be  lodged  with  the  collector  of  customs  of  the  port  where 
such  merchandise  has  been  landed,  or  the  person  acting  as  such,  within  ten 
days  after  the  landing  of  such  merchandise.  The  provisions  hereof  shall 
apply  whether  or  not  the  merchandise  has  been  entered,  and  whether  or  not 
the  duties  have  been  paid  or  secured  to  be  paid,  and  whether  or  not  a  permit 
of  delivery  has  been  granted  to  the  owner  or  consignee.  Xor  shall  any  allow- 
ance be  made  for  damage,  but  the  importers  may  within  ten  days  after  entry 
abandon  to  the  United  States  all  or  any  portion  of  goods,  wares,  or  mer- 
chandise of  every  description  included  in  any  invoice  and  be  relieved  from  the 
pa\Tnent  of  duties  on  the  portion  so  abandoned:  Provided,  That  the  portion  so 
abandoned  shall  amoimt  to  10  per  centum  or  more  of  the  total  value  or  quantity 
of  the  invoice.  The  right  of  abandonment  herein  provided  for  may  be  exercised 
whether  the  goods,  wares,  or  merchandise  have  been  damaged  or  not,  or  whether 
or  not  the  same  have  any  commercial  value:  Provided  further.  That  section 
t%venty-eight  hundred  and  ninety-nine  of  the  Revised  St^itutes,  relating  to  the 
return  of  packages  unopened  for  appraisement,  shall  in  no  wise  prohibit  the 
right  of  importers  to  make  all  needful  examinations  to  determine  whether  the 
right  to  abandon  accrues,  or  whether  by  reason  of  total  destruction  there  is  a 
nonimportation  in  whole  or  in  part.  All  merchandise  abandoned  to  the  Gov- 
ernment by  the  imjwrters  shall  In?  delivered  by  the  importers  thereof  at  such 
place  within  the  port  of  arrival  as  the  chief  officer  of  customs  may  direct,  and 
on  the  failure  of  the  importers  to  comply  wnth  the  direction  of  the  collector  or 
the  chief  officer  of  customs,  as  the  case  may  be,  the  abandoned  merchandise 
shall  be  disposed  of  by  the  customs  authorities  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe,  at  the  expense  of  such  importers. 
Where  imported  fruit  or  perishable  goods  have  been  condemned  at  the  port  of 
original  entrv  within  ten  davs  after  landing,  bv  ln?alth  officers  or  other  legally 
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constituted  authorities,  the  importers  or  their  agents  shall,  within  twenty- 
four  hours  after  such  condemnation,  lodge  with  the  collector,  or  the  person 
acting  as  collector,  of  said  port,  notice  thereof  in  writing,  together  with  an 
invoice  description  and  the  quantity  of  the  articles  condemned,  their  location, 
and  the  name  of  the  vessel  in  which  imported.  Upon  receipt  of  said  notice  the 
collector,  or  person  acting  as  collector,  shall  at  once  cause  an  investigation  and 
a  report  to  be  made  in  writing  by  at  least  two  customs  officers  touching  the 
identity  and  quantity  of  fruit  or  perishable  goods  condemned,  and  unless  proof 
to  ascertain  the  shortage  or  nonimportation  of  fruit  or  perishable  goods  shall 
have  been  lodged  as  herein  required,  or  if  the  importer  or  his  agent  fails  to 
notify  the  collector  of  such  condemnation  proceedings  as  herein  provided,  proof 
of  such  shortage  or  nonimportation  shall  not  be  deemed  established  and  no 
allowance  shall  be  made  in  the  liquidation  of  duties  chargeable  thereon. 

"Y.  That  whenever  it  shall  be  shown  to  the  satisfaction  of  the  Secretary  of 
the  Treasury  that,  in  any  case  of  unascertained  or  estimated  duties,  or  payments 
made  upon  appeal,  more  money  has  been  paid  to  or  deposited  with  a  collector  of 
customs  than,  as  has  been  ascertained  by  final  liquidation  thereof,  the  law  re- 
quired to  be  paid  or  deposited,  the  Secretary  of  the  Treasury  shall  direct  the 
Treasurer  to  refund  and  pay  the  same  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated.  The  necessary  moneys  therefor  are  hereby  appropri- 
ated, and  this  appropriation  shall  be  deemed  a  permanent  indefinite  appropri- 
ation; and  the  Secretary  of  the  Treasury  is  hereby  authorized  to  correct 
manifest  clerical  errors  in  any  entry  or  liquidation  for  or  against  the  United 
States,  at  any  time  within  one  year  of  the  date  of  such  entry,  but  not  after- 
wards: Provided,  That  the  Secretary  of  the  Treasury  shall,  in  his  annual 
report  to  Congress,  give  a  detailed  statement  of  the  various  sums  of  money  re- 
funded under  the  provisions  of  this  Act  or  of  any  other  Act  of  Congress  relating 
to  the  revenue,  together  with  copies  of  the  rulings  under  which  repayments 
were  made. 

"Z.  That  from  and  after  the  taking  effect  of  this*  Act,  no  collector  or  other 
officer  of  the  customs  shall  be  in  any  way  liable  to  any  owner,  importer,  con- 
signee, or  agent  of  any  merchandise,  or  any  other  person,  for  or  on  account  of 
any  rulings  or  decisions  as  to  the  classification  of  said  merchandise  or  the 
duties  charged  thereon,  or  the  collection  of  any  dues,  charges,  or  duties  on  or 
on  account  of  said  merchandise,  or  any  other  matter  or  thing  as  to  which  said 
owner,  importer,  consignee,  or  agent  of  such  merchandise  might,  under  this 
Act,  be  entitled  to  appeal  from  the  decision  of  said  collector  or  other  officer,  or 
from  any  board  of  appraisers. 

"AA.  That  any  person  who  shall  give,  or  offer  to  give,  or  promise  to  give, 
any  money  or  thing  of  value,  directly  or  indirectly,  to  any  officer  or  employee 
of  the  United  States  in  consideration  of  or  for  any  act  or  omission  contrary  to 
law  in  connection  with  or  pertaining  to  the  importation,  appraisement,  entry, 
examination,  or  inspection  of  goods,  wares,  or  merchandise,  including  herein 
any  baggage  or  of  the  liquidation  of  the  entry  thereof,  or  shall  by  threats  or 
demands  or  promises  of  any  character  attempt  to  improperly  influence  or  con- 
trol any  such  officer  or  employee  of  the  United  States  as  to  the  performance  of 
his  official  duties  shall,  on  conviction  thereof,  be  fined  not  exceeding  $2,000, 
or  be  imprisoned  at  hard  labor  not  more  than  one  year,  or  both,  in  the  discretion 
of  the  court;  and  evidence  of  such  giving,  or  offering,  or  promising  to  give, 
satisfactory  to  the  court  in  which  such  trial  is  had,  shall  be  regarded  as  prima 
facie  evidence  that  such  giving  or  offering  or  promising  was  contrary  to  law, 
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and  shall  put  upon  the  accused  the  burden  of  proving  that  such  act  was  inno- 
cent and  not  done  with  an  unlawful  intention. 

'*BB.  That  any  oflScer  or  employee  of  the  United  States  who  shall,  excepting 
for  lawful  duties  or  fees,  solicit,  demand,  exact,  or  receive  from  any  person, 
directly  or  indirectly,  any  money  or  thing  of  value  in  connection  with  or  per- 
taining to  the  importation,  appraisement,  entry,  examination,  or  inspection 
of  goods,  wares,  or  merchandise,  including  herein  any  baggage  or  liquidation  of 
the  entry  thereof,  on  conviction  thereof  shall  be  fined  not  exceeding  $5,000,  or 
be  imprisoned  at  hard  labor  not  more  than  two  years,  or  both,  in  the  discretion 
of  the  court;  and  evidence  of  such  soliciting,  demanding,  exacting,  or  receiving, 
satisfactory  to  the  court  in  which  such  trial  is  had,  shall  be  regarded  as  prima 
facie  evidence  that  such  soliciting,  demanding,  exacting,  or  receiving  was  con- 
trary to  law,  and  shall  put  upon  the  accused  the  burden  of  proving  that  such 
act  was  innocent  and  not  with  an  unlawful  intention. 

"CC.  That  any  baggage  or  personal  effects  arriving  in  the  United  States 
in  transit  to  any  foreign  country  may  be  delivered  by  the  parties  having  it  in 
charge  to  the  collector  of  the  proper  district,  to  be  by  him  retained,  without 
the  payment  or  exaction  of  any  import  duty,  or  to  be  forwarded  by  such  col- 
lector to  the  collector  of  the  port  of  departure  and  to  be  delivered  to  such  parties 
on  their  departure  for  their  foreign  destination,  under  such  rules  and  regula- 
tions as  the  Secretary  of  the  Treasury  may  prescribe."     IS8  Stat.  L.  181.'] 

For  the  Act  of  June  10,  1890»  as  originally  enacted  and  as  heretofore  amended,  see  2 
Fed.  Stat.  Annot.  611;  1909  Supp.  Fed.  Stat.  Annot.  109. 


SECTION  IV. 


A.  [Negotiation  of  trade  agreements  authorized,']  That  for  the  purpose  of 
readjusting  the  present  duties  on  importations  into  the  United  States  and  at  the 
same  time  to  encourage  the  export  trade  of  this  country,  the  President  of  the 
United  States  is  authorized  and  empowered  to  negotiate  trade  agreements  with 
foreign  nations  wherein  mutual  concessions  are  made  looking  toward  freer 
trade  relations  and  further  reciprocal  expansion  of  trade  and  commerce :  Pro- 
vided,  however.  That  said  trade  agreements  before  becoming  operative  shall  be 
submitted  to  the  Congress  of  the  United  States  for  ratification  or  rejection. 

B.  [Cvban  reciprocity,]  That  nothing  in  this  Act  contained  shall  be  so 
construed  as  to  abrogate  or  in  any  manner  impair  or  affect  the  provisions  of 
the  treaty  of  commercial  reciprocity  concluded  between  the  United  States  and 
the  Republic  of  Cuba  on  the  eleventh  day  of  December,  nineteen  hundred  and 
two,  or  the  provisions  of  the  Act  of  Congress  heretofore  passed  for  the  execu- 
tion of  the  same  except  as  to  the  proviso  of  article  eight  of  said  treaty,  which 
proviso  is  hereby  abrogated  and  repealed. 

C.  [Philippine  Islands.]  That  there  shall  be  levied,  collected,  and  paid  upon 
all  articles  coming  into  the  United  States  from  the  Philippine  Islands  the  rates 
of  duty  which  are  required  to  be  levied,  collected,  and  paid  upon  like  articles 
imported  from  foreign  countries:  Provided,  That  all  articles,  the  growth  or 
product  of  or  manufactured  in  the  Philippine  Islands  from  materials  the  growth 
or  product  of  the  Philippine  Islands  or  of  the  United  States,  or  of  both,  or  which 
do  not  contain  foreign  materials  to  the  value  of  more  than  20  per  centum  of 
their  total  value,  upon  which  no  drawback  of  customs  duties  has  been  allowed 
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therein,  coroing  into  the  l.'nited  States  from  the  Philippine  Islands  shall  here- 
after be  admitted  free  of  duty:  Provided,  however.  That  in  consideration  of 
the  exemptions  aforesaid,  all  articles,  the  growth,  product,  or  manufacture  of 
the  United  States,  upon  which  no  drawback  of  customs  duties  has  been  allowed 
therein,  shall  \je  admitted  to  the  Philippine  Islands  from  the  United  States 
free  of  duty:  And  provided  further.  That  the  frc*e  admission,  herein  provided, 
of  such  articles,  the  gro\rth,  product,  or  manufacture  of  the  United  States,  into 
the  Philippine  Islands,  or  of  the  growth,  product,  or  manufacture,  as  herein- 
before detined,  of  the  Philippine  Islands  into  the  United  States,  shall  be  con- 
ditioned upon  the  direct  shipment  thereof,  under  a  through  bill  of  lading,  from 
the  coimtry  of  origin  to  the  country  of  destination:  Provided,  That  direct  ship- 
ment shall  include  shipments  in  bond  through  foreign  territory  contiguous  to 
the  United  States:  Provided,  honever.  That  if  such  articles  become  unpacked 
while  en  route  bv  accident,  wreck,  or  other  casualtv,  or  so  damaged  as  to  neces- 
sitate  their  repacking,  the  same  shall  be  admitted  free  of  duty  upon  satisfactory 
proof  that  the  unpacking  occurred  through  accident  or  necessity  and  that  the 
merchandise  involved  is  the  identical  merchandise  originally  shipped  from 
the  United  States  or  the  Philipi»ine  Islands,  as  the  case  may  be,  and  that 
its  condition  has  not  been  changed  except  for  such  damage  as  may  have  been 
sustained:  And  provided.  That  there  shall  be  levied,  collected,  and  paid,  in  the 
United  States,  upon  articles,  goods,  wares,  or  merchandise  coming  into  the 
United  States  from  the  Philippine  Islands,  a  tax  ei]iial  to  the  internal-revenue 
tax  imposed  in  the  United  States  upon  the  like  articles,  goods,  wares,  or  mer- 
chandise of  domestic  manufacture;  such  tax  to  be  paid  by  internal-revenue 
stamp  or  stamps,  to  be  provided  by  the  Commissioner  of  Internal  Revenue, 
and  to  be  affixed  in  such  manner  and  under  such  regulations  as  he,  with  the 
approval  of  the  Secretary  of  the  Treasury,  shall  prescribe;  and  such  articles, 
goods,  wares,  or  merchandise,  shipped  from  said  islands  to  the  United  States, 
shall  be  exempt  from  the  payment  of  any  tax  imposcil  by  the  internal-revenue 
laws  of  the  Philippine  Islands:  And  provided  further.  That  there  shall  be 
levied,  collected,  and  paid  in  the  Philippine  Islands,  upon  articles,  goods,  wares, 
or  merchandise  going  into  the  Philippine  Islands  from  the  United  States,  a 
tax  equal  to  the  internal-revenue  tax  imposed  in  the  Philippine  Islands  upon 
the  like  articles.  g«x»ds,  wares,  or  merchandise  of  Philippine  Islands  manufac- 
ture: such  tax  to  \.*e  paid  by  internal- revenue  stamps  or  otherwise,  as  pro- 
vided by  the  laws  of  the  Philippine  Islands;  and  such  articles,  goods,  wares, 
or  merchandise  going  into  the  Philippine  Islands  from  the  United  States  shall 
be  exempt  frc»m  the  payment  of  any  tax  imposed  by  the  internal-revenue  laws 
of  the  United  States:  And  provided  further.  That  in  addition  to  the  customs 
taxes  impc»sed  in  the  Philippine  Islands,  there  shall  be  levied,  collected,  and 
paid  therein  uj^^n  ar-icles,  goods,  wares,  or  merchandise  imported  into  the 
Philippine  I^ian<Js  fr«.m  CMiintries  other  than  the  United  States,  the  internal- 
revenue  tax  in.p.-<-d  by  the  Philippine  Government  on  like  articles  manu- 
far-tured  and  o^nsuuied  in  the  Philippine  Islands  or  shipped  thereto  for  con- 
sumption tLerein,  from  the  United  States:  And  provided  further,  That  from 
and  after  the  pii>sa:re  of  this  Act  all  internal  revenues  collected  in  or  for  ac- 
count of  the  PhiMpi'ine  Islands  shall  accrue  intact  to  the  general  government 
thereof  and  l«e  paid  into  the  insular  treasury:  And  provided  further.  That  sec- 
ti^in  thirteen  of  "An  Act  to  raise  revenue  for  the  Philippine  Islands,  and  for 
r-ther  purr->ses,"  aiir.jved  Ai^gust  tifth.  nineteen  hundred  and  nine,  is  hereby 
rep»ea-e-l. 

!•-    IPorio  i.*!'-:/     TLat  artirlos,  uoods,  wares,  or  merchandise  going  into 
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Porto  Rico  from  the  United  States  shall  be  exempted  from  the  payment  of 
any  tax  imposed  by  the  internal-revenue  laws  of  the  United  States. 

E.  [Countervailing  duty  on  imports  receiving  export  bounty,']  That  when- 
ever any  country,  dependency,  colony,  province,  or  other  political  subdivision 
of  government  shall  pay  or  bestow,  directly  or  indirectly,  any  bounty  or  grant 
upon  the  exportation  of  any  article  or  merchandise  from  such  country,  de- 
pendency, colony,  province,  or  other  political  subdivision  of  government,  and 
such  article  or  merchandise  is  dutiable  under  the  provisions  of  this  Act,  then 
upon  the  importation  of  any  such  article  or  merchandise  into  the  United  States, 
whether  the  same  shall  be  imported  directly  from  the  country  of  production 
or  otherwise,  and  whether  such  article  or  merchandise  is  imported  in  the  same 
condition  as  when  exported  from  the  country  of  production  or  has  been  changed 
in  condition  by  remanufacture  or  otherwise,  there  shall  be  levied  and  paid,  in 
all  such  cases,  in  addition  to  the  duties  otherwise  imposed  by  this  Act,  an  addi- 
tional duty  equal  to  the  net  amount  of  such  bounty  or  grant,  however  the  same 
be  paid  or  bestowed.  The  net  amount  of  all  such  bounties  or  grants  shall  be 
from  time  to  time  ascertained,  determined,  and  declared  by  the  Secretary  of 
the  Treasury,  who  shall  make  all  needful  regulations  for  the  identification  of 
such  articles  and  merchandise  and  for  the  assessment  and  collection  of  such 
additional  duties. 

F.  Subsection  1.  [Country  of  origin  to  he  tnarked  on  articles,]  That  all 
articles  of  foreign  manufacture  or  production,  which  are  capable  of  being 
marked,  stamped,  branded,  or  labeled,  without  injury,  shall  be  marked,  stamped, 
branded,  or  labeled  in  legible  English  words,  in  a  conspicuous  place  that  shall 
not  be  covered  or  obscured  by  any  subsequent  attachments  or  arrangements, 
so  as  to  indicate  the  country  of  origin.  Said  marking,  stamping,  branding,  or 
labeling  shall  be  as  nearly  indelible  and  permanent  as  the  nature  of  the  article 
will  permit. 

All  packages  containing  imported  articles  shall  be  marked,  stamped,  branded, 
or  labeled  so  as  to  indicate  legibly  and  plainly,  in  English  words,  the  country 
of  origin  and  the  quantity  of  their  contents,  and  until  marked  in  accordance 
with  the  directions  prescribed  in  this  section  no  articles  or  packages  shall  be 
delivered  to  the  importer. 

Should  any  article  or  package  of  imported  merchandise  be  marked,  stamped, 
branded,  or  labeled  so  as  not  accurately  to  indicate  the  quantity,  number,  or 
measurement  actually  contained  in  such  article  or  package,  no  delivery  of  the 
same  shall  be  made  to  the  importer  until  the  mark,  stamp,  brand,  or  label,  as 
the  case  may  be,  shall  be  changed  so  as  to  conform  to  the  facts  of  the  case. 

The  Secretary  of  the  Treasury  shall  prescribe  the  necessary  rules  and  regu- 
lations to  carry  out  the  foregoing  provision. 

F.  Subsection  2.  [Punishment  for  false  marhing,  etc]  If  any  person  shall 
fraudulently  violate  any  of  the  provisions  of  this  Act  relating  to  the  marking, 
stamping,  branding,  or  labeling  of  any  imported  articles  or  packages;  or  shall 
fraudulently  deface,  destroy,  remove,  alter,  or  obliterate  any  such  marks, 
stamps,  brands,  or  labels  with  intent  to  conceal  the  information  given  by  or 
contained  in  such  marks,  stamps,  brands,  or  labels,  he  shall  upon  conviction 
be  fined  in  any  sum  not  exceeding  $5,000,  or  be  imprisoned  for  any  time  not 
exceeding  one  year,  or  both. 

G.  Subsection  1.  [Importafions  prohibited.]  That  all  persons  are  prohibit- 
ed from  importing  into  the  United  States  from  any  foreign  country  any  obscene 
book,  pamphlet,  paper,  writing,  advertisement,  circular,  print,  picture,  draw- 
ing, or  other  representation,  figure,  or  image  on  or  of  paper  or  other  material, 
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or  any  cast,  instrument,  or  other  article  of  an  immoral  nature,  or  any  drug  or 
raedictine,  or  any  article  whatever  for  the  prevention  of  conception  or  for  caus- 
ing unlawful  abortion,  or  any  lottery  ticket,  or  any  advertisement  of  any  lot- 
tery. No  such  articles,  whether  imported  separately  or  contained  in  packages 
with  other  goods  entitled  to  entry,  shall  be  admitted  to  entry;  and  all  such 
articles  shall  be  proceeded  against,  seized,  and  forfeited  by  due  course  of  law. 
All  such  prohibited  articles  and  the  package  in  which  they  are  contained  in 
the  course  of  importation  shall  be  detained  by  the  officer  of  customs,  and  pro- 
peedings  taken  against  the  same  as  hereinafter  prescribed,  unless  it  appears  to 
the  satisfaction  of  the  collector  of  customs  that  the  obscene  articles  contained 
in  the  package  were  inclosed  therein  without  the  knowledge  or  consent  of  the 
importer,  owner,  agent,  or  consignee:  Provided,  That  the  drugs  hereinbefore 
mentioned,  when  imported  in  bulk  and  not  put  up  for  any  of  the  purposes 
hereinbefore  specified,  are  excepted  from  the  operation  of  this  subsection. 

G.  Subsection  2.  [Punishment  for  officials  aiding  violation^,']  That  who- 
ever, being  an  officer,  agent,  or  employee  of  the  Government  of  the  United 
States,  shall  knowingly  aid  or  abet  any  person  engaged  in  any  violation  of  any 
of  the  provisions  of  law  prohibiting  importing,  advertising,  dealing  in,  ex- 
hibiting, or  sending  or  receiving  by  mail  obscene  or  indecent  publications  or 
representations,  or  means  for  preventing  conception  or  procuring  abortion,  or 
other  articles  of  indecent  or  immoral  use  or  tendency,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  for  every  offense  be  punishable  by  a  fine  of  not 
more  than  $5,000,  or  by  imprisonment  at  hard  labor  for  not  more  than  ten 
years,  or  both. 

G.  Subsection  3.  [Proceedings  for  seizure,  etc."]  That  any  circuit  or  dis- 
trict judge  of  the  United  States,  within  the  proper  district,  before  whom  com- 
plaint in  writing  of  any  violation  of  the  two  preceding  sections  is  made,  to  the 
satisfaction  of  such  judge,  and  founded  on  knowledge  or  belief,  and  if  upon 
belief,  setting  forth  the  grounds  of  such  belief,  and  supported  by  oath  or  affirma- 
tion of  the  complainant,  may  issue,  conformably  to  the  Constitution,  a  warrant 
directed  to  the  marshal  or  any  deputy  marshal  in  the  proper  district,  directing 
him  to  search  for,  seize,  and  take  possession  of  any  such  article  or  thing  men- 
tioned in  the  two  preceding  sections,  and  to  make  due  and  immediate  return 
thereof,  to  the  end  that  the  same  may  be  condemned  and  destroyed  by  proceed- 
ings, which  shall  be  conducted  in  the  same  manner  as  other  proceedings  in  the 
case  of  municipal  seizure,  and  with  the  same  right  of  appeal  or  writ  of  error. 

H.  Subsection  1.  [Neat  cattle  and  hides.'\  That  the  importation  of  neat 
cattle  and  the  hides  of  neat  cattle  from  any  foreign  country  into  the  United 
States  is  prohibited:  Provided,  That  the  operation  of  this  section  shall  be 
suspended  as  to  any  foreign  country  or  countries,  or  any  parts  of  such  country 
or  countries,  whenever  the  Secretary  of  the  Treasury  shall  officially  determine, 
and  give  public  notice  thereof,  that  such  importation  will  not  tend  to  the  intro- 
duction or  spread  of  contagious  or  infectious  diseases  among  the  cattle  of  the 
United  States;  and  the  Secretary  of  the  Treasury  is  hereby  authorized  and 
empowered,  and  it  shall  be  his  duty,  to  make  all  necessary  orders  and  regula- 
tions to  carry  this  section  into  effect,  or  to  suspend  the  same  as  herein  provided, 
and  to  send  copies  thereof  to  the  proper  officers  in  the  United  States  and  to 
such  officers  or  agents  of  the  United  States  in  foreign  countries  as  he  shall 
judge  necessary. 

H.  Subsection  2.  [Punishment  for  violations,']  That  any  person  convict- 
ed of  a  willful  violation  of  anv  of  the  provisions  of  the  preceding  subsection 
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shall  be  fined  not  exceeding  $500^  or  imprisoned  not  exceeding  one  year,  or 
both,  in  the  discretion  of  the  court 

I.  [^Convict  labor  manufactures.']  That  all  goods,  wares,  articles,  and  mer- 
chandise manufactured  wholly  or  in  part  in  any  foreign  country  by  convict 
labor  shall  not  be  entitled  to  entry  at  any  of  the  ports  of  the  United  States, 
and  the  importation  thereof  is  hereby  prohibited,  and  the  Secretary  of  the 
Treasury  is  authorized  and  directed  to  prescribe  such  regulations  as  may  be 
necessary  for  the  enforcement  of  this  provision. 

J.  Subsection  1.  [Discriminating  duty  on  imports  in  foreign  vessels,  etc.] 
That  a  discriminating  duty  of  10  per  centum  ad  valorem,  in  addition  to  the 
duties  imposed  by  law,  shall  be  levied,  collected,  and  paid  on  all  goods,  wares, 
or  merchandise  which  shall  be  imported  in  vessels  not  of  the  United  States, 
or  which  being  the  production  or  manufacture  of  any  foreign  country  not  con- 
tiguous to  the  United  States,  shall  come  into  the  United  States  from  such  con- 
tiguous country;  but  this  discriminating  duty  shall  not  apply  to  goods,  wares, 
or  merchandise  which  shall  be  imported  in  vessels  not  of  the  United  States 
entitled  at  the  time  of  such  importation  by  treaty  or  convention  or  Act  of 
Congress  to  be  entered  in  the  ports  of  the  United  States  on  payment  of  the  same 
duties  as  shall  then  be  payable  on  goods,  wares,  and  merchandise  imported 
in  vessels  of  the  United  States,  nor  to  such  foreign  products  or  manufactures 
as  shall  be  imported  from  such  contiguous  countries  in  the  usual  course  of 
strictlv  retail  trade. 

J.  Subsection  2.  [Imports  restricted  to  American  vessels,  or  of  country  of 
origin.]  That  no  goods,  wares,  or  merchandise,  unless  in  cases  provided  for 
by  treaty,  shall  be  imported  .into  the  United  States  from  any  foreign  port  or 
place,  except  in  vessels  of  the  United  States,  or  in  such  foreign  vessels  as  truly 
and  wholly  belong  to  the  citizens  or  subjects  of  that  country  of  which  the  goods 
are  the  growth,  production,  or  manufacture,  or  from  which  such  goods,  wares, 
or  merchandise  can  only  be,  or  most  usually  are,  first  shipped  for  transporta- 
tion. All  goods,  wares,  or  merchandise  imported  contrary  to  this  section,  and 
the  vessel  wherein  the  same  shall  be  imported,  together  with  her  cargo,  tackle, 
apparel,  and  furniture,  shall  be  forfeited  to  the  United  States ;  and  such  goods, 
wares,  or  merchandise,  ship,  or  vessel,  and  cargo  shall  be  liable  to  be  seized, 
prosecuted,  and  condemned  in  like  manner,  and  under  the  same  regulations, 
restrictions,  and  provisions  as  have  been  heretofore  established  for  the  recovery, 
collection,  distribution,  and  remission  of  forfeitures  to  the  United  States  by 
the  several  revenue  laws. 

J.  Subsection  3.  [Not  applicable  if  no  similar  restriction  eadsts.]  That 
the  preceding  subsection  shall  not  apply  to  vessels  or  goods,  wares,  or  merchan- 
dise imported  in  vessels  of  a  foreign  nation  which  does  not  maintain  a  similar 
regulatioxx  against  vessels  of  the  United  States. 

J.  Subsection  4.  [Miscellaneous  articles  admitted  free.]  That  machinery 
or  other  articles  to  be  altered  or  repaired,  molders'  patterns  for  use  in  the  manu- 
facture of  castings  inteiided  to  be  and  actually  exported  within  six  months 
from  the  date  of  importation  thereof,  models  of  women's  wearing  apparel  im- 
ported by  manufacturers  for  use  as  models  in  their  own  establishments,  and 
not  for  sale,  samples  solely  for  use  in  taking  orders  for  merchandise,  articles 
intended  solely  for  experimental  purposes,  and  automobiles,  motor  cycles,  bi- 
cycles, aeroplanes,  airships,  balloons,  motor  boats,  racing  shells,  teams,  and  sad- 
dle horses,  and  similar  vehicles  and  craft  brought  temporarily  into  the  United 
States  by  nonresidents  for  touring  purposes  or  for  the  purpose  of  taking  part  in 
races  or  other  specific  contests,  may  be  admitted  without  the  payment  of  duty 
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under  bond  for  their  exportation  within  six  months  from  the  date  of  importation 
and  under  such  regulations  and  subject  to  such  conditions  as  the  Secretary 
of  the  Treasury  may  prescribe:  Provided,  That  no  article  shall  be  entitled  to 
entry  under  this  section  that  is  intended  for  sale  or  which  is  imported  for  sale 
on  approval. 

J.  Subsection  5.  IShipbuilditig  maierials,  etc.^  That  all  materials  of  for- 
eign production  which  may  be  necessary  for  the  construction  of  naval  vessels 
or  other  vessels  of  the  United  States,  vessels  built  in  the  United  States  for 
foreign  account  and  ownership,  or  for  the  purpose  of  being  employed  in  the 
foreign  or  domestic  trade,  and  all  such  materials  necessary  for  the  building 
of  their  machinery,  and  all  articles  necessary  for  their  outfit  and  equipment, 
may  be  imported  in  bond  under  such  regulations  as  the  Secretary  of  the  Treas- 
ury may  prescribe ;  and  upon  proof  that  such  materials  have  been  used  for  such 
purposes  no  duties  shall  be  paid  thereon. 

J.  Subsection  6.  [Articles  from  bonded  warehouses  to  repair  vessels  ex- 
empted.} That  all  articles  of  foreign  production  needed  for  the  repair  of  naval 
vessels  of,  or  other  vessels  owned  or  used  by,  the  United  States  and  vessels  now 
or  hereafter  registered  under  the  laws  of  the  United  States  may  be  withdrawn 
from  bonded  warehouses  free  of  duty,  under  such  regulations  as  the  Secretary 
of  the  Treasury  may  prescribe. 

J.  Subsection  7.  [Discount  on  imports  in  American  registered  vessels.'] 
That  a  discount  of  6  per  centum  on  all  duties  imposed  by  this  Act  shall  be 
allowed  on  such  goods,  wares,  and  merchandise  as  shall  be  imported  in  vessels 
admitted  to  registration  under  the  laws  of  the  United  States:  Provided,  That 
nothing  in  this  subsection  shall  be  so  construed  as  «to  abrogate  or  in  any  manner 
impair  or  affect  the  provisions  of  any  treaty  concluded  between  the  United 
States  and  any  foreign  nation. 

K.  [Supplies  to  foreign  war  vessels,}  The  privilege  of  purchasing  sup- 
plies from  public  warehouses,  free  of  duty,  and  from  bonded  manufacturing 
warehouses,  free  of  duty  or  of  internal-revenue  tax,  as  the  case  may  be,  shall  be 
extended,  under  such  regulations  as  the  Secretary  of  the  Treasury  shall  pre- 
scribe, to  the  vessels  of  war  of  any  nation  in  ports  of  the  United  States  which 
may  reciprocate  such  privileges  toward  the  vessels  of  war  of  the  United  States 
in  its  ports. 

L.  [Abandoned  goods  from  vessels  sunken  in  American  waters.']  That 
whenever  any  vessel  laden  with  merchandise,  in  whole  or  in  part  subject  to 
duty,  has  been  sunk  in  any  river,  harbor,  bay,  or  waters  subject  to  the  juris- 
diction of  the  United  States,  and  within  its  limits,  for  the  period  of  two  years, 
and  is  abandoned  by  the  owner  thereof,  any  person  who  may  raise  such  vessel 
shall  be  permitted  to  bring  any  merchandise  recovered  therefrom  into  the  port 
nearest  to  the  place  where  such  vessel  was  so  raised  free  from  the  pgiyment  of 
any  duty  thereupon,  but  under  such  regulations  as  the  Secretary  of  the  Treas- 
ury may  prescribe. 

M.  [Bo7ided  manufacturing  warehouses,]  That  all  articles  manufactured 
in  whole  or  in  part  of  imported  materials,  or  of  materials  subject  to  internal- 
revenue  tax,  and  intended  for  exportation  without  being  charged  with  duty,  and 
without  having  an  internal-revenue  stamp  affixed  thereto,  shall,  under  such 
regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  in  order  to  be 
so  manufactured  and  exported,  be  made  and  manufactured  in  bonded  ware- 
houses similar  to  those  known  and  designated  in  Treasury  Begulations  as  bond- 
ed warehouses,  class  six:  Provided,  That  the  manufacturer  of  such  articles  shall 

first  give  satisfactory  bonds  for  the  faithful  observance  of  all  the  provisions  of 
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law  and  of  such  regulations  as  shall  be  prescribed  by  the  Secretary  of  the 
Treasury:  Provided  further ,  That  the  manufacture  of  distilled  spirits  from 
grain,  starch,  molasses,  or  sugar,  including  all  dilutions  or  mixtures  of  them 
or  either  of  them,  shall  not  be  permitted  in  such  manufacturing  warehouses. 

Whenever  goods  manufactured  in  any  bonded  warehouse  established  under 
the  provisions  of  the  preceding  paragraph  shall  be  exported  directly  therefrom 
or  shall  be  duly  laden  for  transportation  and  immediate  exportation  under  the 
supervision  of  the  proper  officer  who  shall  be  duly  designated  for  that  purpose, 
such  goods  shall  be  exempt  from  duty  and  from  the  requirements  relating  to 
revenue  stamps. 

Any  materials  used  in  the  manufacture  of  such  goods,  and  any  packages, 
coverings,  vessels,  brands,  and  labels  used  in  putting  up  the  same  may,  under 
the  regulations  of  the  Secretary  of  the  Treasury,  be  conveyed  without  the 
payment  of  revenue  tax  or  duty  into  any  bonded  manufacturing  warehouse, 
and  imported  goods  may,  under  the  aforesaid  regulations,  be  transferred  with- 
out the  exaction  of  duty  from  any  bonded  warehouse  into  any  bonded  manu- 
facturing warehouse;  but  this  privilege  shall  not  be  held  to  apply  to  imple- 
ments, machinery,  or  apparatus  to  be  used  in  the  construction  or  repair  of  any 
lionded  manufacturing  warehouse  or  for  the  prosecution  of  the  business  carried 
on  therein. 

No  articles  or  materials  received  into  such  bonded  manufacturing  ware- 
house shall  be  withdra\vn  or  removed  therefrom  except  for  direct  shipment 
and  exportation  or  for  transportation  and  immediate  exportation  in  bond  to 
foreign  countries  or  to  the  Philippine  Islands  under  the  supervision  of  the  of- 
ficer duly  designated  therefor  by  the  collector  of  the  port,  who  shall  certify  to 
such  shipment  and  exportation,  or  ladeniug  for  transportation,  as  the  case  may 
be,  describing  the  articles  by  their  mark  or  otherwise,  the  quantity,  the  date  of 
exportation,  and  the  name  of  the  vessel:  Provided,  That  the  waste  material 
or  by-products  incident  to  the  processes  of  manufacture,  including  waste  derived 
from  cleaning  rice  in  bonded  warehouses  under  Act  of  March  twenty-fourth, 
eighteen  hundred  and  seventy-four,  in  said  bonded  warehouses  may  be  with- 
drawn for  domestic  consumption  on  the  payment  of  duty  equal  to  the  duty 
which  would  be  assessed  and  collected,  by  law,  if  such  waste  or  by-products  were 
imported  from  a  foreign  country.  All  labor  performed  and  services  rendered 
under  these  provisions  shall  be  under  the  supervision  of  a  duly  designated 
officer  of  the  customs  and  at  the  expense  of  the  manufacturer. 

A  careful  account  shall  be  kept  by  the  collector  of  all  merchandise  delivered 
by*  him  to  any  bonded  manufacturing  warehouse,  and  a  sworn  monthly  return, 
verified  by  the  customs  officers  in  charge,  shall  be  made  by  the  manufacturers 
containing  a  detailed  statement  of  all  imported  merchandise  used  by  him  in  the 
manufacture  of  exported  articles. 

Before  commencing  business  the  proprietor  of  any  manufacturing  warehouse 
shall  file  with  the  Secretary  of  the  Treasury  a  list  of  all  the  articles  intended 
to  be  manufactured  in  such  warehouse,  and  state  the  formula  of  manufacture 
and  the  names  and  quantities  of  the  ingredients  to  be  used  therein. 

Articles  manufactured  under  these  provisions  may  be  withdrawn  under  such 
regulations  as  the  Secretary  of  the  Treasury  may  prescribe  for  transportation 
and  delivery  into  any  bonded  warehouse  at  an  exterior  port  for  the  sole  purpose 
of  immediate  export  therefrom :  Provided,  That  cigars  manufactured  in  whole 
of  tobacco  imported  from  any  one  country,  made  and  manufactured  in  such 
bonded  manufacturing  warehouses,  may  be  withdrawn  for  home  consumption 
upon  the  payment  of  the  duties  on  such  tobacco  in  its  condition  as  imported 
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under  such  regulations  as  the  Secretary  of  the  Treasury  may  preecribe,  and 
the  payment  of  the  intemal-revenue  tax  accruing  on  such  cigars  in  their  con- 
dition as  withdrawn,  and  the  boxes  or  packages  containing  such  cigars  shall  be 
stamped  to  indicate  their  character,  origin  of  tobacco  from  which  made,  and 
place  of  manufacture. 

The  provisions  of  Revised  Statutes  thirty-four  hundred  and  thirty-three 
shall,  so  far  as  may  be  practicable,  apply  to  any  bonded  manufacturing  ware- 
house established  under  this  Act  and  to  the  merchandise  conveyed  therein. 

N.  Subsection  1.  ^Banded  smelting  warehouses.']  That  the  works  of  manu- 
facturers engaged  in  smelting  or  refining,  or  both,  of  ores  and  crude  metals, 
may  upon  the  giving  of  satisfactory  bonds  be  designated  as  bonded  smelting 
warehouses.  Ores  or  crude  metals  may  be  removed  from  the  vessel  or  other 
vehicle  in  which  imported,  or  from  a  bonded  warehouse,  into  a  bonded  smelt- 
ing warehouse  without  the  payment  of  duties  thereon  and  there  smelted  or  re- 
fined, or  both,  together  with  ores  or  crude  metals  of  home  or  foreign  production : 
Provided,  That  the  bonds  shall  be  charged  with  the  amount  of  duties  payable 
upon  such  ores  and  crude  metals  at  the  time  of  their  importation,  and  the 
several  charges  against  such  bonds  may  be  canceled  upon  the  exportation  or 
delivery  to  a  bonded  manufacturing  warehouse  established  under  paragraph 
M  of  this  section  of  an  amount  of  the  same  kind  of  metal  equal  to  the  actual 
amount  of  dutiable  metal  producible  from  the  smelting  or  refining,  or  both,  of 
such  ores  or  crude  metals  as  determined  from  time  to  time  by  the  Secretary 
of  the  Treasury :  And  provided  further.  That  the  said  metals  so  producible,  or 
any  portion  thereof,  may  be  withdrawn  for  domestic  consumption,  or  transferred 
to  a  bonded  customs  warehouse,  and  withdrawn  therefrom,  and  the  several 
charges  against  the  bonds  canceled  upon  the  payment  of  the  duties  chargeable 
against  an  equivalent  amount  of  ores  or  crude  metals  from  which  said  metal 
would  be  producible  in  their  condition  as  imported:  And  provided  further. 
That  on  the  arrival  of  the  ores  and  crude  metals  at  such  establishments  they 
shall  be  sampled  and  assayed  according  to  commercial  methods  under  the  super- 
vision of  Government  oflBcers,  to  be  appointed  by  the  Secretary  of  the  Treasury 
and  at  the  expense  of  the  manufacturer :  Provided  further.  That  antimonial  lead 
produced  in  said  establishments  may  be  withdrawn  for  consumption  upon  the 
payment  of  the  duties  chargeable  against  it  as  type  metal  under  existing  law 
and  the  charges  against  the  bonds  canceled  in  a  similar  sum :  Provided  further. 
That  all  labor  performed  and  services  rendered  pursuant  to  this  section  shall  be 
under  the  supervision  of  an  officer  of  the  customs,  to  be  appointed  by  the 
Secretary  of  the  Treasury,  and  at  the  expense  of  the  manufacturer :  Provided 
further.  That  all  regulations  for  the  carrying  out  of  this  section  shall  be  pre- 
scribed by  the  Secretary  of  the  Treasury. 

Subsection  2.  [Alcohol  for  denaturization.  See  Intebnal  Revenue,  post, 
p.  185.] 

O.  [Drawbacks.']  That  upon  the  exportation  of  articles  manufactured  or 
produced  in  the  United  States  by  the  use  of  imported  merchandise  or  materials 
upon  which  customs  duties  have  been  paid,  the  full  amount  of  such  duties  paid 
upon  the  quantity  of  materials  used  in  the  manufacture  or  production  of  the 
exported  product  shall  be  refunded  as  drawback,  less  1  per  centum  of  such 
duties :  Provided,  That  where  a  principal  prcjduct  and  a  by-product  result  from 
the  manipulation  of  imported  material  and  only  the  by-product  is  exported,  the 
proportion  of  the  drawback  distributed  to  such  by-product  shall  not  exceed  the 
duty  assessable  under  this  Act  on  a  similar  by-product  of  foreign  origin  if 
imported  into  the  United  States.    Where  no  duty  is  assessable  upon  the  impor- 
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tation  of  a  corresponding  by-product,  no  drawback  shall  be  payable  on  such  by- 
product produced  from  the  imported  material ;  if,  however,  the  principal  prod- 
uct is  exported,  then  on  the  exportation  thereof  there  shall  be  refunded  as 
drawback  the  whole  of  the  duty  paid  on  the  imported  material  used  in  the  pro- 
duction of  both  the  principal  and  the  by-product,  less  1  per  cent,  as  hereinbefore 
provided :  Provided  further.  That  when  the  articles  exported  are  manufactured 
in  part  from  domestic  materials,  the  imported  materials  or  the  parts  of  the 
articles  manufactured  from  such  materials,  shall  so  appear  in  the  completed 
articles  that  the  quantity  or  measure  thereof  may  be  ascertained :  And  provided 
Jurther,  That  the  drawback  on  any  article  allowed  under  existing  law  shall  be 
continued  at  the  rate  herein  provided.  That  the  imported  materials  used  in 
the  manufacture  or  production  of  articles  entitled  to  drawback  of  customs  du- 
ties when  exported  shall,  in  all  cases  where  drawback  of  duties  paid  on  such 
materials  is  claimed,  be  identified,  the  quantity  of  such  materials  used  and  the 
amount  of  duties  paid  thereon  shall  be  ascertained,  the  facts  of  the  manufacture 
or  production  of  such  articles  in  the  United  States  and  their  exportation  there- 
from shall  be  determined,  and  the  drawback  due  thereon  shall  be  paid  to  the 
manufacturer,  producer,  or  exporter,  to  the  agent  of  either  or  to  the  person  to 
whom  such  manufacturer,  producer,  exporter,  or  agent  shall  in  writing  order 
such  drawback  paid,  xmder  such  regulations  as  the  Secretary  of  the  Treasury 
shall  prescribe. 

That  on  the  exportation  of  flavoring  extracts,  medicinal  or  toilet  prepara- 
tions (including  perfumery)  hereafter  manufactured  or  produced  in  the  United 
States  in  part  from  domestic  alcohol  on  which  an  internal-revenue  tax  has 
been  paid,  there  shall  be  allowed  a  drawback  equal  in  amount  to  the  tax  found 
to  have  been  paid  on  the  alcohol  so  used :  Provided,  That  no  other  than  do- 
mestic tax-paid  alcqhol  shall  have  been  used  in  the  manufacture  or  production 
of  such  preparations.  Such  drawback  shall  be  determined  and  paid  under  such 
rules  and  regulations,  and  upon  the  filing  of  such  notices,  bonds,  bills  of  lading, 
and  other  evidence  of  payment  of  tax  and  exportation,  as  the  Secretary  of  the 
Treasury  shall  prescribe. 

That  the  provisions  of  this  section  shall  apply  to  materials  used  in  the  con- 
struction and  equipment  of  vessels  built  for  foreign  account  and  ownership,  or 
for  the  government  of  any  foreign  country,  notwithstanding  that  such  vessels 
may  not  within  the  strict  meaning  of  the  term  be  articles  exported. 

P.  [Beimported  domestic  articles.']  That  upon  the  reimportation  of  articles 
once  exported,  of  the  growth,  product,  or  manufacture  of  the  United  States, 
npon  which  no  internal  tax  has  been  assessed  or  paid,  or  upon  which  such  tax 
has  been  paid  and  refunded  by  allowance  or  drawback,  there  shall  be  levied, 
collected,  and  paid  a  duty  equal  to  the  tax  imposed  by  the  internal-revenue  laws 
upon  such  articles,  except  articles  manufactured  in  bonded  warehouses  and  ex- 
ported pursuant  to  law,  which  shall  be  subject  to  the  same  rate  of  duty  as  if 
originally  imported,  but  proof  of  the  identity  of  such  articles  shall  be  made  un- 
der general  r^ulations  to  be  prescribed  by  the  Secretary  of  the  Treasury. 

Q.  [^Operation  of  duties  imposed  herein.']  That  on  and  after  the  day  when 
this  Act  shall  go  into  effect  all  goods,  wares,  and  merchandise  previously  im- 
ported, for  which  no  entry  has  been  made,  and  all  goods,  wares,  and  merchandise 
previously  entered  without  payment  of  duty  and  under  bond  for  warehousing, 
transportation,  or  any  other  purpose,  for  which  no  permit  of  delivery  to  the  im- 
porter or  his  agent  has  been  issued,  shall  be  subjected  to  the  duties  imposed  by 
this  Act  and  to  no  other  duty,  upon  the  entry  or  the  withdrawal  thereof :  Pro- 
vided.  That  when  duties  are  based  upon  the  weight  of  merchandise  deposited 
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in  any  public  or  private  bonded  warehouse,  said  duties  shall  be  levied  and  col- 
lected upon  the  weight  of  such  merchandise  at  the  time  of  its  entry. 

R.  \_Estimateof  domestic  production  and  consumption  of  articles  herein  efuur 
merated.l  That  the  President  shall  cause  to  be  ascertained  each  year,  the 
amount  of  imports  and  exports  of  the  articles  enumerated  in  the  various  para- 
graphs in  section  one  of  this  Act  and  cause  an  estimate  to  be  made  of  the  amount 
of  the  domestic  production  and  consumption  of  said  articles,  and  where  it  is 
ascertained  that  the  imports  under  any  paragraph  amount  to  less  than  6  per 
centum  of  the  domestic  consumption  of  tne  articles  enumerated  he  shall  advise 
the  Congress  as  to  the  facts  and  his  conclusions  by  special  message,  if  deemed 
important  in  the  public  interest. 

S.  [Tariff  of  1909  repealed  in  part  —  sections  not  affected,']  That,  except 
as  hereinafter  provided,  sections  one  to  forty-two  both  inclusive,  of  an  Act  en- 
titled "An  Act  to  provide  revenue,  equalize  duties,  and  encourage  the  industries 
of  the  United  States,  and  for  other  purposes^"  approved  August  fifth,  nineteen 
hundred  and  nine,  and  all  Acts  and  parts  of  Acts  inconsistent  with  the  provi- 
sions of  this  Act,  are  hereby  repealed :  Provided,  That  nothing  in  this  Act  shall 
be  construed  to  permit  any  oaths  to  be  demanded  or  fees  to  be  charged  except 
as  provided  in  this  Act  or  in  section  twenty-eight  hundred  and  sixty-two  of  the 
Revised  Statutes  of  the  United  States,  nor  to  repeal  or  in  any  manner  affect  the 
following  numbered  sections  of  the  aforesaid  Act  approved  August  fifth,  nine- 
teen hundred  and  nine,  viz :  Subsection  twenty-nine  of  section  twenty-eight  and 
subsequent  laws  and  amendments  relating  to  the  establishment  and  continu- 
ance of  a  Customs  Court,  subsection  thirty  of  section  twenty-eight,  providing 
for  additional  attorneys,  subsection  twelve  of  section  twenty-eight  and  subcie- 
quent  provisions  establishing  a  Board  of  General  Appraisers  of  merchandise, 
sections  thirty,  thirty-one,  thirty-two,  thirty-three,  and  thirty-five,  imposing  an 
internal  revenue  tax  upon  tobacco,  section  thirty-six,  providing  for  a  tonnage 
duty,  section  thirty-nine,  authorizing  the  Secretary  of  the  Treasury  to  borrow 
on  the  credit  of  the  United  States  to  defray  expenditures  on  account  of  the 
Panama  Canal,  section  forty,  authorizing  the  Secretary  of  the  Treasury  to 
borrow  to  meet  public  expenditures: 

[Corporation  excise  tax  to  be  assessed  for  1912  —  continued  to  Fehruary  28, 
1918  —  computation  —  collection  —  returns  for  1913  —  repeal  —  pending 
proceedings,  etc.,  not  affected  —  rights  and  liabilities  to  be  enforced  —  prior 
offenses,  etc.  —  limitations  not  affected.']  Provided  further.  That  all  excise 
taxes  upon  corporations  imposed  by  section  thirty-eight,  that  have  accrued  or 
have  been  imposed  for  the  year  ending  December  thirty-first,  nineteen  hundred 
and  twelve,  shall  be  returned,  assessed,  and  collected  in  the  same  manner,  and 
under  the  same  provisions,  liens,  and  penalties  as  if  section  thirty-eight  con- 
tinued in  full  force  and  effect :  And  provided  further.  That  a  special  excise  tax 
with  respect  to  the  carrying  on  or  doing  of  business,  equivalent  to  1  per  centum 
upon  their  entire  net  income,  shall  be  levied,  assessed,  and  collected  upon  cor- 
porations, joint  stock  companies  or  associations,  and  insurance  companies,  of 
the  character  described  in  section  thirty-eight  of  the  Act  of  August  fifth,  nine- 
teen hundred  and  nine,  for  the  period  from  January  first  to  February  twenty- 
eighth,  nineteen  hundred  and  thirteen,  both  dates  inclusive,  which  said  tax 
shall  be  computed  upon  one-sixth  of  the  entire  net  income  of  said  corporations, 
joint  stock  companies  or  associations,  and  insurance  companies,  for  said  year, 

said  net  income  to  be  ascertained  in  accordance  with  the  provisions  of  subsec- 
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tion  G  of  section  two  of  this  Act:  Provided  further.  That  the  provisions  of  said 
section  thirty-eight  of  the  Act  of  August  fifth,  nineteen  hundred  and  nine, 
relative  to  the  collection  of  the  tax  therein  imposed  shall  remain  in  force  for  the 
collection  of  the  excise  tax  herein  provided,  but  for  the  year  nineteen  hundred 
and  thirteen  it  shall  not  be  necessary  to  make  more  than  one  return  and  assess- 
ment for  all  the  taxes  imposed  herein  upon  said  corporations,  joint  stock  com- 
panies or  associations,  and  insurance  companies,  either  by  way  of  income  or 
excise,  which  return  and  assessment  shall  be  made  at  the  times  and  in  the  man- 
ner provided  in  this  Act ;  but  the  repeal  of  existing  laws  or  modifications  there- 
of embraced  in  this  Act  shall  not  affect  any  act  done,  or  any  right  accruing  or 
accrued,  or  any  suit  or  proceeding  had  or  commenced  in  any  civil  case  before 
the  said  repeal  or  modification;  but  all  rights  and  liabilities  under  said  laws 
shall  continue  and  may  be  enforced  in  the  same  manner  as  if  said  repeal  or 
modifications  had  not  been  made.  Any  offenses  committed  and  all  penalties  or 
forfeitures  or  liabilities  incurred  prior  to  the  passage  of  this  Act  under  any 
statute  embraced  in  or  changed,  modified,  or  repealed  by  this  Act  may  be  prose- 
cuted or  punished  in  the  same  manner  and  with  the  same  effect  as  if  this  Act 
had  not  been  passed.  Xo  Acts  of  limitation  now  in  force,  whether  applicable 
to  civil  causes  and  proceedings  or  to  the  prosecution  of  offenses  or  for  the  re- 
covery of  penalties  or  forfeitures  embraced  in  or  modified,  changed,  or  repeal- 
ed by  this  Act  shall  be  affected  thereby  so  far  as  they  affect  any  suits,  proceed- 
ings, or  prosecutions,  whether  civil  or  criminal,  for  causes  arising  or  acts  done 
or  committed  prior  to  the  passage  of  this  Act,  which  may  be  commenced  and 
prosecuted  within  the  same  time  and  with  the  same  effect  as  if  this  Act  had  not 
been  passed. 

For  the  Tariff  Act  of  Aug.  5,  1909,  see  1909  Supp.  Fed.  Stat.  Annot.  726.  For  the  pro- 
Tisions  concerning  excise  tax  on  corporations  (sec.  38),  see  1909  Supp.  Fed.  Stat.  Annot. 
829  et  seq. 

T.  [Invdlidity  of  one  clause,  etc,  not  to  affect  remainder  of  Acf]  If  any 
clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for  any  reason  be  adjudged 
by  any  court  of  competent  jurisdiction  to  be  invalid,  such  judgment  shall  not 
affect,  impair,  or  invalidate  the  remainder  of  said  Act,  but  shall  be  confined 
in  its  operation  to  the  clause,  sentence,  paragraph,  or  part  thereof  directly  in- 
volved in  the  controversy  in  which  such  judgment  shall  have  been  rendered. 

U.  [/n  effect  day  after  passage.']  That  unless  otherwise  herein  specially 
provided,  this  Act  shall  take  effect  on  the  day  following  its  passage.  138  Stat 
L.  192.] 


An  Act  Extending  to  the  port  of  Perth  Amhoy,  New  Jersey,  the  privileges  of  section  seven 
of  the  Act  approved  June  tenth,  eighteen  hundred  and  eighty,  governing  the  immediate 
transportation  of  dutiable  merchandise  without  appraisement. 

[Act  of  October  3,  1913,  ch,  20."} 

[Perth  Amboy,  N.  J.,  granted  immediate  transportation  privileges.]  That 
the  privileges  of  section  seven  of  the  Act  approved  June  tenth,  eighteen  hundred 
and  eighty,  governing  the  immediate  transportation  of  dutiable  merchandise 
without  appraisement,  be,  and  the  same  are  hereby,  extended  to  the  port  of 
Perth  Amboy,  New  Jersey.     [88  Stat.  L.  20 U,] 

For  sec.  7  of  the  Act  of  June  10,  1880,  see  2  Fed.  Stat.  ^imot.  715. 
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DENATURED  ALCOHOL 

See  INTERNAL  REVENUE, 


DEPOSITIONS. 

See  EVIDENCE. 


DESERT  LAND  ENTRIES. 

See  PUBLIC  LANDS. 


DIPLOMATIC  AND  CONSULAR  OFFICERS. 

Act  of  December  6,  1913,  Ch.  — ,  136. 
Seel.  Minister  to  Paraguay,  136. 
2,  Minister  to  Uruguay,  136. 

Act  of  September  4,  1913,  Ch.  10,    136. 
Ambassador  to  Spain,  136. 

An  Act  Authorizing  the  appointment  of  envoys  extraordinary  and  ministers  plenipotentiaiy 

to  each  Paraguay  and  Uruguay. 

lAct  of  Dec.  e,  1913,  ch.  — .] 

[Seo.  1.]  {^Minister  to  Paraguay.']  That  the  President  is  hereby  author- 
ized to  appoint,  as  the  representative  of  the  United  States,  an  envoy  extraor- 
dinary and  minister  plenipotentiary  to  Paraguay,  who  shall  receive  as  hia 
compensation  the  sum  of  $10,000  per  annum.     [ —  Stat.  L.  — .] 

Sbo.  2.  [Minister  to  Uruguay.'}  That  the  President  is  hereby  further  au- 
thorized to  appoint,  as  the  representative  of  the  United  States,  an  envoy  extra- 
ordinary and  minister  plenipotentiary  to  Uruguay,  who  shall  receive  as  his 
compensation  the  sum  of  $10,000  per  annum.    [ —  Stat.  L.  — .] 

An  Act  Authorizing  the  appointment  of  an  ambassador  to  Spain. 
tAct  of  September  4,  1913,  oh.  10.2 

[Amhassador  to  Spain.]  That  the  President  is  hereby  authorized  to  appoint, 
as  the  representative  of  the  United  States,  an  ambassador  to  Spain,  who  shall 
receive  as  his  compensation  the  sum  of  $17,500  per  aimum.    IS8  Stat.  L.  110.] 
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DISTRICT  ATTORNEYS. 

See  JUDICIAL  OFFICERS. 


DISTRICT  COURTS. 

See  JUDICIARY. 


DOCUMENTS. 

See  PUBLIC  DOCUMENTS. 


DRAWBACKS. 

See  CUSTOMS  DUTIES. 


DRUGS. 

See  FOOD  AND  DRUGS. 


DUTIES. 

See  CUSTOMS  DUTIES. 


EIGHT  HOUR  DAY< 

See  LABOR. 
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ELECTIONS. 

Act  of  August  23,  1912,  Ch.  349,  138. 

Publicity  of  Political  Contributions — Verification  of  Statements 
Requirements  Modified,  138. 


An  Act  Amending  paragraph  ten  of  section  eight  of  an  Act  entitled  "An  Act  providing  for 
publidty  of  contributions  made  for  the  purpose  of  influencing  elections  at  which  Repre- 
sentatives in  Congress  are  elected,"  approved  June  twenty-fifth,  nineteen  hundred  and 
ten,  as  amended  by  section  two  of  an  Act  entitled  "An  Act  to  amend  an  Act  entitled 
%'An  Act  providing  for  publicity  of  contributions  made  for  the  purpose  of  influencing 
elections  at  which  Representatives  in  Congress  are  elected'  and  extending  the  same  to 
candidates  for  nomination  and  election  to  the  offices  of  Representative  and  Senator  in 
the  Congress  of  the  United  States  and  limiting  the  amount  of  campaign  expenses,"  ap- 
proved August  nineteenth,  nineteen  hundred  and  eleven. 

• 
lAct  of  Auguat  23,   1912,  ch.  349,"} 

[PublicHy  of  political  contributions  —  verification  of  statements  —  require- 
ments modified.']  That  paragraph  ten  of  section  eight  of  an  Act  entitled  "An 
Act  providing  for  publicity  of  contributions  made  for  the  purpose  of  influenc- 
ing elections  at  which  Representatives  in  Congress  are  elected,"  approved  June 
twenty-fifth,  nineteen  hundred  and  ten,  as  amended  by  section  two  of  an  Act 
entitled  "An  Act  to  amend  an  Act  entitled  'An  Act  providing  for  publicity  of 
contributions  made  for  the  purpose  of  influencing  elections  at  which  Represen- 
tatives in  Congress  are  elected'  and  extending  the  same  to  candidates  for  nomi- 
nation and  election  to  the  oflices  of  Representative  and  Senator  in  the  Congress 
of  the  United  States  and  limiting  the  amount  of  campaign  expenses,"  approved 
August  nineteenth,  nineteen  hundred  and  eleven,  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

"Every  statement  herein  required  shall  be  verified  by  the  oath  or  affirma- 
tion of  ihe  candidate,  taken  before  an  officer  authorized  to  administer  oaths ; 
and  the  depositing  of  any  such  statement  in  a  regular  post  office,  directed  to 
the  Clerk  of  the  House  of  Representatives,  or  to  the  Secretary  of  the  Senate, 
as  the  case  may  be,  duly  stamped  and  registered,  within  the  time  required  here- 
in, shall  be  deemed  a  sufficient  filing  of  any  such  statement  under  any  of  the 
provisions  of  this  Act"     [37  Stat.  L.  360.'] 

For  the  Act  of  Aug.  19,  1911,  see  1912  Supp.  Fed.  Stat.  Annot.  71.    The  Act  of  June  25, 
1910,  ia  given  in  1912  Supp.  Fed.  Stat.  Annot.  69. 


EMPLOYEES. 

See  LABOR. 
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ESTIMATES,  APPROPRIATIONS  AND  REPORTS. 

Act  of  August  24,  1912,  Ch.  355,  139. 

Sec.  6.  Estimates  for  Lump  Sum  Appropriations  —  Statements  Required  — 
Statement  of  Expenditures  Contemplated  —  Expenditures  of  Pre- 
ceding Year,  139. 
7.  Regular  Appropriations  Restricted  to  Fiscal  Year  —  Exceptions,  139. 

Act  of  August  26,  1912,  Ch.  408,  140. 

Sec.  7.  Lump  Sum  Appropriations  —  Restriction  on  Salaries  Paid  from,  140. 

Act  of  May  1,  1913,  Ch.  1,   140. 

Sec.  3.  Rented  Buildings,  District  of  Columbia  —  Statement  to  Include  De- 
tails of  Floor  Space,  etc.,  140. 

Act  of  June  23,  1913,  Ch.  3,  141. 

Sec.  3.  Estimates  of  Appropriations  —  Official  to  be  Designated  to  Supervise 
and  Prepare^  for  Each  Department,  etc.,  141. 


OBOSS-BEFEBENOES. 

Cotton  Reports,  see  AGRICULTURE. 

Employees  in  Agricultural  Department,  see  AGRICULTURE. 

Lump  Sum. for  Agricultural  Department,  see  AGRICULTURE. 

Form  of  Regular  Annual  Estimates,  see  EXECUTIVE  DEPARTMENTS. 

Labor  Department,  see  LABOR. 

Permanent  Appropriation   for   Collecting    Customs   Revenue,   see    CUSTOMS 

DUTIES. 
Printing  Records,  see  PUBLIC  PRINTING. 
And  see  generally  EXECUTIVE  DEPARTMENTS. 


1 

Sec.  6.  [Estimates  for  lump  sum  approprtaiions  —  staiemerUs  required  — 
statement  of  expenditures  contemplated  —  expenditures  of  preceding  year.'] 
Hereafter  there  shall  be  submitted,  in  the  annual  Book  of  Estimates,  following 
every  estimate  for  a  general  or  lump  sum  appropriation  which  exceeds  $250,000 
in  amount,  a  statement  showing  in  parallel  columns : 

First,  the  number  of  persons,  if  any,  intended  to  be  employed  and  the  rates 
of  compensation  to  each,  and  the  amounts  contemplated  to  be  expended  for  each 
of  any  other  objects  or  classes  of  expenditures  specified  or  contemplated  in  the 
estimate;  and  i 

Second,  the  number  of  persons,  if  any,  employed  and  the  rates  of  compensa- 
tion paid  each,  and  the  amounts  expended  for  each  other  object  or  class  of  ex- 
penditures out  of  the  appropriation  corresponding  to  the  estimate  so  submitted, 
during  the  completed  fiscal  year  next  preceding  the  period  for  which  the  esti- 
mate is  submitted.     [57  Stat.  L.  -4^7.] 

Sec.  7.  [Regular  appropriations  restricted  to  fiscal  year  —  exceptions.']  No 
specific  or  indefinite  appropriation  made  hereafter  in  any  regular  annual  ap- 
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ESTIMATES,  ETC. 


Act  of  May  1,  1913. 


propriation  Act  shall  be  construed  to  be  permanent  or  available  continuously 
without  reference  to  a  fiscal  year  unless  it  belongs  to  one  of  the  following  five 
classes:  ^Hivers  and  harbors,"  'lighthouses/'  "fortifications,"  "public  build- 
ings," and  "pay  of  the  Navy  and  Marine  Corps,"  last  specifically  named  in  and 
excepted  from  the  operation  of  the  provisions  of  the  so-called  "covering-in  Act" 
approved  June  twentieth,  eighteen  hundred  and  seventy-four,  or  unless  it  is 
made  in  terms  expressly  providing  that  it  shall  continue  available  beyond  the 
fiscal  year  for  which  the  appropriation  Act  in  which  it  is  contained  makes  prch 
vision.     \_S7  Stat.  L.  ^7.] 

The  above  sees.  6  and  7  are  from  the  Sun-  For  the  provision  from  the  Act  of  June  20, 

drj  Civil  Appropriation  Act  of  Aug.  24,  1912,      1874,   above  referred  to,  see  2   Fed.   Stat, 
ch.  355.  Annot.  913. 


Sec.  7.  [I/amp  sum  appropriations  —  restriction  on  salaries  paid  from.'] 
That  no  part  of  any  money  contained  herein  or  hereafter  appropriated  in  lump 
sum  shall  be  available  for  the  payment  of  personal  services  at  a  rate  of  compen- 
sation in  excess  of  that  paid  for  the  same  or  similar  services  during  the  preced- 
ing fiscal  year ;  nor  shall  any  person  employed  at  a  specific  salary  be  hereafter 
transferred  and  hereafter  paid  from  a  lump-sum  appropriation  a  rate  of  com- 
pensation greater  than  such  specific  salary,  and  the  heads  of  departments  shall 
cause  this  provision  to  be  enforced :  Provided,  That  this  section  shall  not  apply 
to  mechanics,  artisans,  their  helpers  and  assistants,  laborers,  or  any  other  em- 
ployees whose  duties  are  of  similar  character  and  required  in  carrying  on  the 
various  manufacturing  or  constructing  operations  of  the  Government  [57 
Stat.  L.  790.] 

'  The  above  sec.  7  ia  from  the  Deficiencies 
Appropriation  Act  of  Aug.  26,  1912,  ch.  408. 
It  was  amended  to  read  as  here  f^iven  by  the 
Legislative,  Executive,  and  Judicial  Appro- 
priation Act  of  March  4,  1913,  ch.  142.  Orig- 
inally this  section  was  as  follows: 

"Sec.  7.  No  part  of  any  money  contained 
herein  or  hereafter  appropriated  in  lump  sum 
shall  be  available  for  the  payment  of  per- 
sonal services  at  a  rate  of  compensation  in 


excess  of  that  paid  for  the  same  or  similar 
services  during  the  fiscal  year  nineteen  hun- 
dred and  twelve;  nor  shaU  any  person  em- 
ployed at  a  specific  salary  be  hereafter  trans- 
ferred and  hereafter  paid  from  a  lump-sum 
appropriation  a  rate  of  compensation  greater 
than  such  specific  salary,  and  the  heads  of 
departments  shall  cause  this  provision  to  be 
enforced."     [St  Stat.  L.  626.} 


Sec.  3.  [Rented  huildhigs.  District  of  Columbia  —  statement  to  include 
details  of  floor  space,  etc,"]  Hereafter  the  statement  of  buildings  rented  with- 
in the  District  of  Cohimbia  for  use  of  the  Government^  required  by  the  Act  of 
July  sixteenth,  eighteen  hundred  and  ninety-two  (Statutes  at  Large,  volume 
twenty-seven,  page  one  hundred  and  ninety-nine),  shall  indicate  as  to  each 
building  rented  the  area  thereof  in  square  feet  of  available  floor  space  for  Gov- 
ernment uses,  the  rate  paid  per  square  foot  for  such  floor  space,  the  assessed 
valuation  of  each  building,  and  what  proportion,  if  any,  of  the  rental  paid  in- 
cludes  heat,  light,  elevator,  or  other  service.     [55  Stat.  L.  5.] 

This  is  from  the  Legislative,  Executive,  and  For  the  provision  from  Act  of  July  16, 

Judicial  Appropriation  Act  of  May  1,  1913,      1892,   above   referred   to,   see   2    Fed.    Stat. 
ch.  1.  Annot.  922. 
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Act  of  JQU  23»  1913.  EVIDENCE,  ^ct  of  Feb.  26,  1918. 

Sxc.  3.  ^Estimates  of  appropritUions  —  official  to  be  designated  to  super- 
vise and  prepare,  for  each  departmeni,  etc,"]  That  hereafter  the  head  of  each 
executive  department  and  other  Government  establishment  shall,  on  or  before 
July  first  in  every  fiscal  year,  designate  from  among  the  officials  employed 
therein  one  person  whose  duty  it  shall  be  to  supervise  the  classification  and  com- 
pilation of  all  estimates  of  appropriations,  including  supplemental  and  defi- 
ciency estimates  to  be  submitted  by  such  department  or  establishment  In  the 
performance  of  their  duties  persons  so  designated  shall  have  due  regard  for  the 
requirements  of  all  laws  respecting  the  preparation  of  estimates,  including  the 
manner  and  time  of  their  submission  through  the  Treasury  Department  to 
Congress;  they  shall  also,  as  nearly  as  may  be  practicable,  eliminate  from  all 
such  estimates  unnecessary  words  and  make  uniform  the  language  commonly 
used  in  expressing  purposes  or  conditions  of  appropriations.     138  Stat.  L.  75.] 

This  ia  from  the  Sundry  Civil  Appropriation  Act  of  June  23«  1913,  ch.  3. 


g  ..■' 


EVIDENCE. 

Act  of  February  26,  1913,  Ch.  79,  141. 

United  States  Courts  —  Admitted  Handwriting  'Allowed  as  Evidence, 
141. 

Act  of  March  3,  1913,  Ch.  114,  142.  ' 

United  States  Courts  —  Depositions  in  Anti-trttst  Cases  to  be  Taken 
in  Public,  142. 


v^ 


0B088-BEFEBEN0E. 

Copies  of  Records  of  Interior  Department,  see  INTERIOR  DEPARTMENT. 

An  Act  Selatins  to  proof  of  dsaaturet  and  handwxitliiit 
[iiol  of  February  26,  i018,  eh.  79.2 

lUnUed  States  courts  —  admitted  handwriting  allowed  as  evidence.']  That 
in  any  proceeding  before  a  court  or  judicial  officer  of  the  United  States  where 
the  genuineness  of  the  handwriting  of  any  person  may  be  involved,  any  ad- 
mitted or  proved  handwriting  of  such  person  shall  be  competent  evidence  as  a 
basis  for  comparison  by  witnesses,  or  by  the  jury,  court,  or  officer  conducting 
such  proceeding,  to  prove  or  Jlisprove  such  genuineness.     [57  Stat.  L.  683.] 

TUs  law  changes  the  common-law  mle  in  of  handwriting  unless  the  writing  to  he  corn- 
regard  to  the  comparison  of  writings  where  pared  was  properly  in  the  case  for  other  pur- 
the  genuineness  of  the  handwriting  of  any  poses  than  mere  comparison.  Maxey  ▼. 
person  may  be  involved.  The  rule  of  the  United  States,  (C.  C.  A.  Sth  Cir.  1913)  207 
common  law  would  not  permit  a  comparison      Fed.  327. 

•  141 


Act  of  March  3,  1913.  EVIDENCE.  -^ct  of  Aug.  23,  1912. 

An  Act  ProTidins  for  publicity  in  taking  eridence  under  Act  of  July  second,  ei^teen  hundred 

and  ninety. 

[iice  of  March  8,  1918,  oh.  114."} 

• 

[  United  States  courts  —  depositions  in  anti-trust  cases  to  he  taken  in  public.'] 
That  in  the  taking  of  depositions  of  witnesses  for  use  in  any  suit  in  equity 
brought  by  the  United  States  under  the  Act  entitled  "An  Act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies/'  approved  July 
second,  eighteen  hundred  and  ninety^  and  in  the  hearings  before  any  examiner 
or  special  master  appointed  to  take  testimony  therein,  the  proceedings  shall 
be  open  to  the  public  as  freely  as  are  trials  in  open  court ;  and  no  order  exclud- 
ing the  public  from  attendance  on  any  such  proceedings  shall  be  valid  or  en- 
forceable.    137  Stat.  L.  781.'] 

For  the  Act  of  July  2,  1890,  see  7  Fed.  Stat.  Annot.  336. 


EXCISE  TAX. 

See  INTERNAL  REVENUE. 


EXECUTIVE  DEPARTMENTS. 

Act  of  August  23,  1912,  Ch.  350,  142. 

Sec,  6.  Contingent  Funds,  etc.  —  Apportionment  of  Amount  to  Be  Expended 
by  Each  Office  or  Bureau  —  No  Change  Except  on  Written  Order 
—  Purchases  Limited  to  Contingent  Funds,  142. 
7.  Telephone  Service  —  A^o  Expenditures  for,  in  Private  Residences, 

etc,  143. 
5.  Distribution  of  Publications  —  All  Work  Connected  with,  to  Be  Done 
by  Public  Printer  —  Equipment,  etc,  to  Be  Transferred  —  Mailing 
Lists,  etc  —  Furnishing  Copies  —  Employment  of  Persons  in  De- 
partments, etc,  to  Cease  —  Salaries  to  Lapse  —  Statement  to  Con- 
gress—  Department   Orders,  etc.  Excepted  —  Congressional  Dis- 
tribution Not  Changed,  143. 
9.  Annual  Estimates  to  be  Made  as  Now  Required  by  Law,   144. 
10,  Inconsistent  Laws  Repealed,  144. 

CROSS-REFERENCES. 

Department  of  Labor  Created,  see  LABOR,  , 

Estimates  and  Appropriations,  see  ESTIMATES,  APPROPRIATIONS,  AND 

REPORTS. 
Sec  also  CIVIL  SERVICE. 

Sec.  6.   [^Contingent  funds,  etc  —  apportionment  of  amount  to  he  expended 
by  each  office  or  bureau  —  no  chanae  except  on  written  order  —  purchases  lim^ 
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Act  of  Aug.  23,  1912.       EXECUTIVE  DEPARTMENTS,       Act  of  Aug.  23,  I9t2. 

tied  to  contingent  funds,"}  That  in  addition  to  the  apportionment  required  by 
the  so-called  antidefieieney  Act,  approved  February  twenty-seventh,  nineteen 
hundred  and  six  (Statutes  at  Large,  volume  thirty-four,  page  forty-nine),  the 
head  of  each  executive  department  shall,  on  or  before  the  beginning  of  each 
fiscal  year,  apportion  to  each  office  or  bureau  of  his  department  the  maximum 
iiinount  to  be  expended  therefor  during  the  fiscal  year  out  of  the  contingent 
fund  or  funds  appropriated  for  the  entire  year  for  the  department,  and  the 
amounts  so  apportioned  shall  not  be  increased  or  diminished  during  the  year 
for  which  made  except  upon  the  written  direction  of  the  head  of  the  depart- 
ment, in  which  there  shall  be  fully  expressed  his  reasons  therefor;  and  here- 
after there  shall  not  be  purchased  out  of  any  other  fund  any  article  for  use  in 
any  office  or  bureau  of  any  executive  department  in  Washington,  District  of 
Columbia,  which  could  be  purchased  out  of  the  appropriations  made  for  the 
regular  contingent  funds  of  such  department  or  of  its  offices  or  bureaus.  [57 
Stat.  L.  4U.'] 

Sec.  7.  [^Telephone  service  —  no  expenditures  for,  in  private  residences, 
e/c]  That  no  money  appropriated  by  this  or  any  other  Act  shall  be  expended 
for  telephone  service  installed  in  any  private  residence  or  private  apartment 
or  for  tolls  or  other  charges  for  telephone  service  from  private  residences  or 
private  apartments,  except  for  long-distance  telephone  tolls  required  strictly 
for  the  public  business,  and  so  shown  by  vouchers  duly  sworn  to  and  approved 
bv  the  head  of  the  department,  division,  bureau,  or  office  in  which  the  official 
using  such  telephone  or  incurring  the  expense  of  such  tolls  shall  be  employed. 
[37  Stat,  L.  JfU,} 

Sec.  8.  [Distribution  of  pvhlicaiions  —  all  work  connected  with,  to  he 
done  by  public  printer  —  equipment,  etc.,  to  be  transferred  —  mailing  lists,  etc, 

—  furnishing  copies  —  employment  of  persons  in  departments,  etc.,  to  cease — : 
salaries  to  lapse  —  statement  to  Congress  —  department  orders,  etc,  excepted 

—  Congressional  distribution  not  changed."]  That  no  money  appropriated  by 
this  or  any  other  Act  shall  be  used  after  the  first  day  of  October,  nineteen  hun- 
dred and  twelve,  for  services  in  any  executive  department  or  other  Govemmfent 
establishment  at  Washington,  District  of  Columbia,  in  the  work  of  address- 
ing, wrapping,  mailing,  or  otherwise  dispatching  any  publication  for  public 
distribution,  except  maps,  weather  reports,  and  weather  cards  issued  by  an 
executive  department  or  other  Government  establishment  at  Washington,  Dis- 
trict of  Columbia,  or  for  the  purchase  of  material  or  supplies  to  be  used  in 
such  work;  and  on  and  after  October  first,  nineteen  hundred  and  twelve,  it 
shall  be  the  duty  of  the  Public  Printer  to  perform  such  work  at  the  Government 
Printing  Office.  Prior  to  October  first,  nineteen  hundred  and  twelve,  each 
executive  department  and  other  Government  establishment  at  Washington, 
District  of  Columbia,  shall  transfer  to  the  Public  Printer  such  machines,  equip- 
ment, and  materials  as  are  used  in  addressing,  wrapping,  mailing,  or  otherwise 
dispatching  publications;  and  each  head  of  such  executive  department  and 
other  Government  establishment  at  Washington,  District  of  Columbia,  shall 
furnish  from  time  to  time  to  the  Public  Printer  mailing  lists,  in  convenient 
form,  and  changes  therein,  or  franked  slips,  for  use  in  the  public  distribution 
of  publications  issued  by  such  department  or  establishment;  and  the  Public 
Printer  shall  furnish  copies  of  any  publication  only  in  accordance  with  the 
provisions  of  law  or  the  instruction  of  the  head  of  the  department  or  establish- 
ment issuing  the  publication.     The  employment  of  all  persons  in  the  several 


23,  1912.       EXECUTIVE  DEPARTMENTS.       Act  of  Auf.  23,  1911 

cxecutiTe  departments  and  other  Government  establishments  at  Washington, 
District  of  Columbia,  wholly  in  connection  with  the  duties  herein  transferred 
to  the  Public  Printer,  or  whose  services  can  be  dispensed  with  or  devolved 
vpon  another  because  of  such  transfer,  shall  cease  and  determine  on  or  before 
the  first  day  of  October,  nineteen  hundred  and  twelve,  and  their  salaries  or 
compensation  shall  lapse  for  the  remainder  of  the  fiscal  year  nineteen  hundred 
and  thirteen  and  be  covered  into  the  Treasury.  A  detailed  statement  of  all 
machines,  equipment,  and  material  transferred  to  the  Qovemment  Printing 
Office  by  operation  of  this  provision  and  of  all  employments  discontinued  shall 
be  submitted  to  Congress  at  its  next  session  by  the  head  of  each  executive 
department  and  other  Government  establishments  at  Washington,  District  of 
Columbia,  in  the  annual  estimates  of  appropriations:  Provided,  That  nothing 
in  this  section  shall  be  construed  as  applying  to  orders,  instructions,  directions, 
notices,  or  circulars  of  information,  printed  for  and  issued  by  any  of  the  execu- 
tire  departments  or  other  Gk>vemment  establishments  or  to  the  distribution  of 
public  documents  by  Senators  or  Members  of  the  House  of  Kepresentatives  or 
to  the  folding  rooms  and  documents  rooms  of  the  Senate  or  House  of  Kepre- 
sentatives.   [^7  Stat.  L.  4H.'] 

SEa  9.  \_Annu4il  estimaies  to  he  made  as  now  required  by  law.]  That  un- 
til otherwise  provided  by  law,  the  regular  annual  estimates  of  appropriations 
for  expenses  of  the  Government  of  the  United  States  shall  be  prepared  and 
submitted  to  Congress,  by  those  charged  with  the  duty  of  such  preparation  and 
submission,  only  in  the  form  and  at  the  time  now  required  by  law,  and  in  no 
other  form  and  at  no  other  time.    \_S7  Stat.  L.  416.] 

Sec.  10.  llnconsistent  laws  repealed.]  That  all  laws  or  parts  of  laws  in- 
ooosistent  with  this  Act  are  repealed.     [37  Stat.  L.  416.] 

The  aboTe  sees.  €-10  are  from  the  Legislative,  Executive,  and  Judicial  Appropriation 
Ati  o€  Aug.  23,  1912,  ch.  350. 


EXPERIMENT  STATION, 

See  AGRICULTURE. 


EXPORTS. 

See  IMPORTS  AND  EXPORTS, 


EXTRADITION. 

Canal  Zone,  see  RIVERS.  HARBORS.  AND  CANALS. 
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FEDERAL  RESERVE  ACT. 

See  NATIONAL  BANKS. 


FOOD  AND  DRUGS. 

Act  of  August  10,  1912,  Ch.  284,  145. 

Sanitary  Regulation  of  Renovated  Butter  Factories,  145. 
Act  of  August  23,  1912,  Ch.  352,  145, 

Pure  Food  Act  —  New  Paragraph  —  Misbranding  Defined  —  Drugs 
—  False  Name  —  False  Contents  —  Failure  to  State  Narcotics,  etc. 
Used  —  False  Statement  of  Curative,  etc.  Effect,   145. 

Act  of  March  3,  1913,  Ch.  117,    146. 

Seel.  Pure  Food  Regulations — Misbranding,   146 
2.  In  Effect  at  Once  — Penalties  Deferred,   147. 


CROSS-REFERENCES. 


Examiner  of  Drugs,  see  CUSTOMS  DUTIES. 

Standard  Barrels  for  Apples,  see  AGRICULTURE. 

Viruses,  Serums,  and  Toxins,  see  HEALTH  AND  QUARANTINE. 


[Sanitary  regulation  of  renovated  butter  factories.^  *  *  *  That  the 
sanitarv  provisions  for  slaughtering,  meat  canning,  or  similar  establishments,  as 
set  forth  in  the  Act  of  June  thirtieth,  nineteen  hundred  and  six  (Thirty- 
fourth  Statutes,  page  six  hundred  and  seventy-six),  are  hereby  extended  to 
cover  renovated  butter  factories  as  defined  in  the  Act  of  May  ninth,  nineteen 
hundred  and  two  (Thirty-second  Statutes,  page  one  hundred  and  ninety-six), 
under  such  regulations  as  the  Secretary  of  Agriculture  may  prescribe.  [57 
Stat  L.  273.] 

This  is  from  the  Agricultural  Department  For  the  Act  of  June  30,  1906,  see  1909 

Appropriation    Act    of    Aug.    10,    1912,    ch.      Supp.  Fed.  Stat.  Annot.  137;  for  the  Act  of 
284.  May  9,  1902,  see  3  Fed.  Stat.  Annot  127. 


An  Act  To  amend  section  eight  of  the  food  and  drugs  Act  approved  June  thirtieth,  nineteen 

hundred  and  six. 

lAct  of  August  28,  1912,  ch.  862."} 

[Pure  food  act  —  new  paragraph  —  misbranding  defined  —  dru^s  —  false 
name  —  false  contents  —  failure  to  state  narcotics,  etc.,  used  —  false  statement 
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Act  of  Aug.  23,  1912,  FOOD  AND  DRUGS.  -^ct  of  March  3,  1913. 

of  curative  J  etc,  effect"}  That  that  part  of  section  eight  of  the  food  and  drugs 
x\ct  of  June  thirtieth,  nineteen  hundred  and  six,  defining  what  shall  he  mis- 
branding in  the  case  of  drugs,  be,  and  the  same  is  hereby,  amended  by  adding 
thereto  a  third  paragraph  to  read  as  follows : 

"If  its  package  or  label  shall  bear  or  contain  any  statement,  design,  or  device 
regarding  the  curative  or  therapeutic  effect  of  such  article  or  any  of  the  ingredi- 
ents or  substances  contained  therein,  which  is  false  and  fraudulent." 

So  that  the  said  part  of  said  section  eight  shall  read  as  follows : 

"Seo.  8.  That  the  term  ^misbranded,'  as  used  herein,  shall  apply  to  all 
drugs  or  articles  of  food  or  articles  which  enter  into  the  composition  of  food,  the 
package  or  label  of  which  shall  bear  any  statement,  design,  or  device  regarding 
such  article,  or  the  ingredients  or  substances  contained  therein  which  shall 
be  false  oi*  misleading  in  any  particular,  and  to  any  food  or  drug  product  which 
is  falsely  branded  as  to  the  State,  Territory,  or  country  in  which  it  is  manu- 
factured or  produced. 

"That  for  the  purposes  of  this  Act  an  article  shall  also  be  deemed  to  be  mis- 
branded.     In  case  of  drugs: 

"First.  If  it  be  an  imitation  of  or  offered  for  sale  under  the  name  of  an- 
other article. 

"Second.  If  the  contents  of  the  package  as  originally  put  up  shall  have  been 
removed,  in  whole  or  in  part,  and  other  contents  shall  have  been  placed  in 
such  package,  or  if  the  package  fail  to  bear  a  statement  on  the  label  of  the 
quantity  or  proportion  of  any  alcohol,  morphine,  opium,  cocaine,  heroin,  alpha 
or  beta  eucaine,  chloroform,  cannabis  indica,  chloral  hydrate,  or  acetanilide, 
or  any  derivative  or  preparation  of  any  such  substances  contained  therein. 

"Third.  If  its  package  or  label  shall  bear  or  contain  any  statement,  design, 
or  device  regarding  the  curative  or  theraupetic  [sic}  effect  of  such  article  or  any 
of  the  ingredients  or  substances  contained  therein,  which  is  false  and  fraudu- 
lent"    [37  Stat.  L.  il6.] 

For  sec.  8  of  the  Act  of  June  30,  1906,  aa  originaHy  enacted,  see  1909  Supp.  Fed.  Stat. 
Annot.  139. 


An  Act  To  amend  section  eiglit  of  an  Act  entitled  "An  Act  for  preventins  tlie  manufacture, 
sale,  01  transportation  of  adulterated  or  misbranded  or  poisonous  or  deleterious  foods, 
drugs,  medicines,  and  Uquors,  and  for  regulating  traffic  therein,  and  for  other  purposes,** 
approved  June  thirtieth,  nineteen  hundred  and  six. 

lAct  of  March  3,  1913,  ch.  117.2 

[Sec.  1.]  [Pure-food  regulations — misbranding.}  That  section  eight  of 
an  Act  entitled  **An  Act  for  preventing  the  manufacture,  sale,  or  transportation 
of  adulterated  or  misbranded  or  poisonous  or  deleterious  foods,  drugs,  medi- 
cines, and  liquors,  and  for  regulating  traffic  therein,  and  for  other  purposes," 
approved  June  thirtieth,  nineteen  hundred  and  six,  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  words  "Third.  If  in  package  form,  and  the  con- 
tents are  stated  in  terms  of  weight  or  measure,  they  are  not  plainly  and  cor- 
rectly stated  on  the  outside  of  the  package,*'  and  inserting  in  lieu  thereof  the 
following: 

"Third.  If  in  package  form,  the  quantity  of  the  contents  be  not  plainly 
and  conspicuously  marked  on  the  outside  of  the  package  in  terms  of  weight, 
measure,  or  numerical  count:  Provided,  however.  That  reasonable  variations 
shall  be  permitted,  and  tolerances  and  also  exemptions  as  to  small  packages 
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sliall  bo  established  by  rules  and  regulations  made  in  accordance  with  the 
provisions  of  Section  three  of  this  Act["]     [37  Stat.  L.  7S2.] 

For  8«c.  8  of  the  Act  of  June  30,  1906,  as  it  read  prior  to  this  amendment,  see  1909 
Supp.  Fed.  Stat.  Annot.  139. 

Sec.  2.  \_In  effect  at  once  -^  penalties  deferred.^  That  this  Act  shall  take 
effect  and  be  in  force  from  and  after  its  passage :  Provided,  however.  That  no 
penalty  of  fine,  imprisonment,  or  confiscation  shall  be  enforced  for  any  violation 
of  its  provisions  as  to  domestic  products  prepared  or  foreign  products  imported 
prior  to  eighteen  months  after  its  passage.     [^7  Stat.  L.  7d£.] 


FOREST  RESERVES. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 


FUR  SEALS. 

See  ALASKA. 


GAME  ANIMALS  AND  BIRDS. 

Act  of  August  10,  1912,  Ch.  284,  147. 

IVind  Cave  National  Game  Preserve  —  Establishment  of,  for  Buffalo 
Range,  etc.  —  Lands  for  Water  Supply,  etc.    147. 

Act  of  March  4,  1913,  Ch.  145,  148. 

Migratory  Game  Birds  —  Deemed  under  Protection  of  United  States 
—  Regulations  Prescribing  Closed  Seasons,  etc,  to  be  Adopted,  148. 


IWind  Cave  National  Game  Preserve  —  estdblishment  of,  for  buffalo  range, 
etc.  —  lands  for  water  supply,  etc.']  *  *  *  For  the  establishment  of  a 
national  game  preaerve,  to  be  known  as  the  Wind  Cave  National  Game  Pre- 
serve, upon  the  land  embraced  within  the  boundaries  of  the  Wind  Cave  Na- 
tional Park,  in  the  State  of  South  Dakota,  for  a  permanent  national  range  for 
a  herd  of  buffalo  to  be  presented  to  the  United  States  by  the  American  Bison 
Society,  and  for  such  other  native  American  game  animals  as  may  be  placed 
therein.  The  Secretary  of  Agriculture  is  authorized  to  acquire  by  purchase 
or  condemnation  such  adjacent  lands  as  may  be  necessary  for  the  purpose  of 

assuring  an  adequate,  permanent  water  supplv,  and  to  enclose  the  said  game 
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preserve  with  a  good  and  subetantial  fence  and  to  erect  thereon  all  necessary 
sheds  and  buildings  for  the  proper  care  and  maintenance  of  the  said  animal^ 
twenty-six  thousand  dollars,  to  be  available  until  expended.     [S7  Stat.  L.  £93.1 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  Aug.  10,  1912j  eh.  284. 


[Migratory  game  birds  —  deemed  tinder  protection  of  United  States  — 
regulations  prescribing  closed  seasons,  etc.,  to  be  adopted."]  *  ♦  *  All  wild 
geese,  wild  swans,  brant,  wild  ducks,  snipe,  plover,  woodcock,  rail,  wild  pigeons, 
and  all  other  migratory  game  and  insectivorous  birds  which  in  their  northern 
and  southern  migrations  pass  through  or  do  not  remain  permanently  the  entire 
year  within  the  borders  of  any  State  or  Territory,  shall  hereafter  be  deemed 
to  be  within  the  custody  and  protection  of  the  Government  of  the  United  States, 
and  shall  not  be  destroyed  or  taken  contrary  to  regulations  hereinafter  pro* 
vided  therefor. 

The  Department  of  Agriculture  is  hereby  authorized  and  directed  to  adopt 
suitable  regulations  to  give  effect  to  the  previous  paragraph  by  prescribing 
and  fixing  closed  seasons,  having  due  regard  to  the  zones  of  temperature,  breed- 
ing habits,  and  times  and  line  of  migratory  flight,  thereby  enabling  the  depart- 
ment to  select  and  designate  suitable  districts  for  different  portions  of  the 
country,  and  it  shall  be  unlawful  to  shoot  or  by  any  device  kill  or  seize  and 
capture  migratory  birds  within  the  protection  of  this  law  during  said  closed 
seasons,  and  any  person  who  shall  violate  any  of  the  provisions  or  regulations 
of  this  law  for  the  protection  of  migratory  birds  shall  be  guilty  of  a  misdemeanor 
and  shall  be  fined  not  more  than  $100  or  imprisoned  not  more  than  ninety  days, 
or  both,  in  the  discretion  of  the  court. 

The  Department  of  .Agriculture,  after  the  preparation  of  said  regulations, 
shall  cause  the  same  to  be  made  public,  and  shall  allow  a  period  of  three  months 
in  which  said  regulations  may  be  examined  and  considered  before  final  adoption, 
permitting,  when  deemed  proper,  public  hearings  thereon,  and  after  final  adop- 
tion shall  cause  the  same  to  be  engrossed  and  submitted  to  the  President  of  the 
United  States  for  approval :  Provided,  however.  That  nothing  herein  contained 
shall  be  deemed  to  affect  or  interfere  with  the  local  laws  of  the  States  and 
Territories  for  the  protection  of  nonmigratory  game  or  other  birds  resident  and 
breeding  within  their  borders,  nor  to  prevent  the  States  and  Territories  from 
enacting  laws  and  regulations  to  promote  and  render  efficient  the  regulations  of 
the  Department  of  Agriculture  provided  under  this  statute.     [37  Stat.  L.  5-^7.] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  March  4,  1913,  eh.  145. 


GOVERNMENT  EMPLOYEES, 


Sec  LABOR. 
149 


r 


GREAT  LAKES. 


SHIPPING  AND  NAVIGATION. 


HANDWRITING. 


See  EVIDENCE. 


HAWAII. 


Sec  AGRICULTURE. 


HEALTH  AND  QUARANTINE. 

Act  of  August  14,  1912,  Ch.  288,  150. 

Seel,  Public  Health  Service  —  Public  Health  and  Marine-Hospital  Serv- 
ice Changed  to  —  Investigations  Authorised,  ISO. 
2.  Salaries  —  Longevity  Allowance,  150. 

Act  of  August  24,  1912,  Ch.  355,  150. 

Public  Health  Service  —  Admission  of  Cases  for  Study,  150. 
Act  of  March  4,  1913,  Ch.  145,  151. 

Viruses,  Serums,  Toxins,  etc.  —  Trade  in  —  Importations  —  Inspec- 
tions—  Licenses,  151. 

Act  of  June  23,  1913,  Ch.  3,  152 

Hospital  Treatment  for  Officers  and  Employees,  152. 
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M^rrJy.e  fhnf'^^d  *o  —  xm^.^t^nrittor^A  auinr/riz^.d.^^  Thit  ;iiie  Pazlic  Health  and 
.Vfariri^f f^/»>.*^.  ?»>r:,'^  oi  tr.e  United  States  ?hall  hereafter  be  kzuwn  and  des- 
iffusif^4  »H  tf^  y  r,V,e  ifedl'h  Service,  and  all  laws  penaininjr  to  die  Public 
Ifi^lfh  «r*d  M»nr*^'lf^Avy^l  .Sfrviee  of  the  United  States  dhall  hexcafter  apply 
|/#  tb«  Pnbii^  if^Jh  Hffrvif^.  and  all  regulations  now  in  force*  made  in  ae- 
f'/fffhu^^  Wffh  lav  f//r  t'ne  Puhlie  Health  and  Marine-Hospital  Serrice  of  the 
(/'fiitfrd  Htftt^  nhnU  af/p;v  to  and  remain  in  force  as  regulations  of  and  for  the 
VuhVw  Hi^Ith  fU^Ai^f,  nntil  changed  or  re^:rinded.  The  Public  Health  Service 
umy  n\\u\y  unt\  luvi^UfiuU:  the  di^feafies  of  man  and  ccMiditions  influencing  the 
proffiiffHiUm  urid  spread  ther^^^f,  including  sanitation  and  sewage  and  the  pol- 
tuiUm  ^iihirr  dirf^'tly  iff  indirf^rtly  of  the  navigable  streams  and  lakes  of  the 
iUtiU3i\  HiaUm,  and  it  may  from  time  to  time  issue  information  in  the  form 
of  puhWrnimm  ior  \\ui  urn  of  the  public.       [37  Stat  L.  309.'\ 

Hikiu  2,  \Halarun — lorujevity  allowance.']  That  beginning  with  the  first 
day  of  Ov.UiUir  ni?xt  after  the  passage  of  this  Act  the  salaries  of  the  com- 
rriiMionod  ifi(!<lir?al  officers  of  the  Public  Health  Service  shall  be  at  the  following 
ftkim  pf'f  annum:  Surgeon  General,  six  thousand  dollars;  Assistant  Surgeon 
Omi<irfll|  four  fliou«and  dollars;  senior  surgeon,  of  which  there  shall  be  ten  in 
TiUffibiT,  on  active  duty,  three  thousand  five  hundred  dollars;  surgeon,  three 
flioupiflnd  (lollam;  pnsHod  aHsistant  surgeon,  two  thousand  four  hundred  dollars; 
nnsisinnt  mirgoon,  two  thousand  dollars;  and  the  said  officers,  excepting  the 
Hur^oon  (Jnuirali  nlmll  receive  an  additional  compensation  of  ten  per  centum 
of  tlii<  ntinnnl  unlary  an  above  Hot  forth  for  each  five  years'  service,  but  not  to 
nxroiul  In  all  forty  })«»r  contuni:  Provided,  That  the  total  salary,  including  the 
lon^uvity  inrrt'iiMO,  mIiuII  not  oxcocd  the  following  rates:  Assistant  Surgeon  Gen- 
priil,  11  vn  thoimnnd  dollars;  senior  surgeon,  four  thousand  five  hundred  dol- 
lnr«;  ntir|(CH)tu  four  thousand  dollars:  Provided  further.  That  there  may  be 
othployrd  in  the  Public  Health  Korviee  such  help  as  may  be  provided  for  from 
tlnio  to  tituo  by  ('ongros«.     L'^"  ^^^^^  -^-  ^^^-J 


[ /NdJiV  UcoUh  Srrvirt*  —  admission  of  cases  for  study.']  public  health 
ANi>  MAUiNK  nospiTAi.  sKUVicK,  <^  *  *  That  there  may  be  admitted  into 
n\\{\\  \\\\H\\\U\U  for  st\uh\  jH>r$ons  with  infectious  or  other  diseases  affecting 
tbo  publio  hoaUlu  and  not  to  exiHHHl  ton  oases  in  anv  one  hospital  at  one  .time. 

Th<»  W  h^»m  \\\t^  Swwary  Civil  A|x|XT\>pr»Ation  Act  of  Auf,  24.  W12,  du  S55. 
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[Viruses,  serums,  toxins,  etc.  —  trade  in  —  importations  —  inspections  — 
licenses."]  *  *  *  That  from  and  after  July  first,  nineteen  hundred  and 
thirteen,  it  shall  be  unlawful  for  any  person,  firm,  or  corporation  to  prepare, 
sell,  barter,  or  exchange  in  the  District  of  Columbia,  or  in  the  Territories, 
or  in  any  place  under  the  jurisdiction  of  the  United  States,  or  to  ship  or  de- 
liver for  shipment  from  one  State  or  Territory  or  the  District  of  Columbia 
to  any  other  State  or  Territory  or  the  District  of  Columbia,  any  worthless,  con- 
taminated, dangerous,  or  harmful  virus,  serum,  toxin,  or  analogous  product  in- 
tended for  use  in  the  treatment  of  domestic  animals,  and  no  person,  firm,  or  cor- 
poration shall  prepare,  sell,  barter,  exchange,  or  ship  as  aforesaid  any  virus,  ser^ 
um,  toxin,  or  analogous  product  manufactured  within  the  United  States  and  in- 
tended for  use  in  the  treatment  of  domestic  animals,  unless  and  until  the  said 
virus,  serum,  toxin,  or  analogous  product  shall  have  been  prepared,  under  and 
in  compliance  with  regulations  prescribed  by  the  Secretary  of  Agriculture,  at 
an  establishment  holding  an  unsuspended  and  unrevoked  license  issued  by  the 
Secretary  of  Agriculture  as  hereinafter  authorized.  That  the  importation  into 
the  United  States,  without  a  permit  from  the  Secretary  of  Agriculture,  of  any 
virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treatment  of  domestic 
animals,  and  the  importation  of  any  worthless,  contaminated,  dangerous,  or 
harmful  virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treatment  of 
domestic  animals,  are  hereby  prohibited.  The  Secretary  of  Agriculture  is  here- 
by authorized  to  cause  the  Bureau  of  Animal  Industry  to  examine  and  inspect 
all  viruses,  serums,  toxins,  and  analogous  products,  for  use  in  the  treatment  of 
domestic  animals,  which  are  being  imported  or  offered  for  importation  into  the 
United  States  of  viruses,  serums,  toxins,  and  analogous  products,  for  use  in 
gous  products  are  worthless,  contaminated,  dangerous,  or  harmful,  and  if  it 
shall  appear  that  any  such  virus,  serum,  toxin,  or  analogous  product,  for  use 
in  the  treatment  of  domestic  animals,  is  worthless,  contaminated,  dangerous,  or 
harmful,  the  same  shall  be  denied  entry  and  shall  be  destroyed  or  returned  at 
the  expense  of  the  owner  or  importer.  That  the  Secretary  of  Agriculture  be, 
and  hereby  is,  authorized  to  make  and  promulgate  from  time  to  time  such  rules 
and  regulations  as  may  be  necessary  to  prevent  the  preparation,  sale,  barter, 
exchange,  or  shipment  as  aforesaid  of  any  worthless,  contaminated,  dangerous, 
or  harmful  virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treatment 
of  domestic  animals,  and  to  issue,  suspend,  and  revoke  licenses  for  the  main- 
tenance of  establishments  for  the  preparation  of  viruses,  serums,  toxins,  and 
analogous  products,  for  use  in  the  treatment  of  domestic  animals,  intended 
for  sale,  barter,  exchange,  or  shipment  as  aforesaid.  The  Secretary  of  Agri- 
culture is  hereby  authorized  to  issue  permits  for  the  importation  into  the 
United  States  of  viruses,  serums,  toxins,  and  analogous  products,  for  use  in 
the  treatment  of  domestic  animals,  which  are  not  worthless,  contaminated, 
dangerous,  or  harmful.  All  licenses  issued  under  authority  of  this  Act  to 
establishments  where  such  viruses,  serums,  toxins,  or  analogous  products  are 
prepared  for  sale,  barter,  exchange,  or  shipment  as  aforesaid,  shall  be  issued 
on  condition  that  the  licensee  shall  permit  the  inspection  of  such  establishments 
and  of  such  products  and  their  preparation ;  and  the  Secretary  of  Agriculture 
may  suspend  or  revoke  any  permit  or  license  issued  under  authority  of  this  Act, 
after  opportunity  for  hearing  has  been  granted  the  licensee  or  importer,  when 
the  Secretary  of  Agriculture  is  satisfied  that  such  license  or  permit  is  being  used 
to  facilitate  or  affect  the  preparation,  sale,  barter,  exchange,  or  shipment  as 
aforesaid,  or  the  importation  into  the  United  States  of  any  worthless,  contam- 
inated, dangerous,  or  harmful  virus,  serum,  toxin,  or  analogous  product  for 
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use  in  the  treatment  of  domestic  animals.  That  any  officer,  agent,  or  em- 
ployee of  the  Department  of  Agriculture  duly  authorized  by  the  Secretary 
of  Agriculture  for  the  purpose  may,  at  any  hour  during  the  daytime  or  night- 
time, enter  and  inspect  any  establishment  licensed  under  this  Act  where  any 
virus,  serum,  toxin,  or  analogous  product  for  use  in  the  treatment  of  domestic 
animals  is  prepared  for  sale,  barter,  exchange,  or  shipment  as  aforesaid.  That 
any  person,  firm,  or  corporation  who  shall  violate  any  of  the  provisions  of  this 
Act  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  be 
punished  by  a  fine  of  not  exceeding  $1,000  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
That  there  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury  not  other- 
wise appropriated,  to  be  expended  as  the  Secretary  of  Agriculture  may  direct, 
for  the  purposes  and  objects  of  this  Act,  the  sum  of  $25,000,  which  appro- 
priation shall  become  available  on  July  first,  nineteen  hundred  and  thirteen, 
and  may  be  expended  at  any  time  before  July  first,  nineteen  hundred  and 
fourteen.     [57  Stat.  L.  8S2.'\ 

This  ia  from  the  Agricultural  Department  Appropriation  Act  of  March  4,  1918,  ch.  145. 


[Eospital  treatment  for  officers  and  employees.']  ♦  *  ♦  That  here- 
after commissioned  officers  and  pharmacists,  and  those  employees  of  the  [Public 
Health]  service  devoting  all  their  time  to  field  work,  shall  be  entitled  to  hos- 
pital relief  when  taken  sick  or  injured  in  line  of  duty.     [S8  Stat.  L.  *-4-] 

Thia  ia  from  the  Sundry  CivU  Appropriation  Act  of  June  23,  1913,  ch.  3. 


HOMESTEADS. 


See  PUBLIC  LANDS. 


HORTICULTURAL  BOARD. 


See  AGRICULTURE. 
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HOSPITALS  AND  ASYLUMS. 

Act  of  August  22,  1912,  Ch.  335,    153 

Naval  Home  —  Deposit  of  Moneys,  etc.,  of  Deceased  Intnates  — 
Inquiries  for  Next  of  Kin  —  Payment  of  Claims,  153  , 

Act  of  August  24,  1912,  Ch.  355,  153.  ^ 

State  and  Territorial  Homes  for  Disabled  Soldiers  —  Intoxicants  — 

Collections  from  Inmates,  153. 
Government  Hospital  for  Insane  —  Determining  Per  Capita  Cost  of 
Patients,  154 

Act  of  August  26,  1912,  Ch.  408,  154 

Collections  from  Inmates  of  Soldier/  'Homes,  154 

Act  of  June  23,  1913,  Ch.  3,  154. 

Board  of  Managers  for  National  Home  for  Disabled  Volunteer  Sol- 
diers, 154. 


CROSS-REFERENCE. 

See  also  HEALTH  AND  QUARANTINE. 


[Naval  home  —  deposit  of  moneys,  etc.,  of  deceased  inmates  —  inquiries  for 
next  of  kin  —  payment  of  claims,']  *  ♦  ♦  AH  moneys  belonging  to  a  de- 
ceased inmate  of  the  Naval  Home  or  derived  from  the  sale  of  his  personal 
effects,  and  which  are  not  claimed  by  his  next  of  kin,  shall  be  deposited  in  the 
Treasury  by  the  governor  of  the  home,  as  agent,  and  if  any  sum  so  deposited 
has  been  or  shall  hereafter  he  unclaimed  for  a  period  of  five  years  from  the 
death  of  such  inmate  it  shall  be  covered  into  the  Treasury  as  miscellaneous 
receipts :  Provided,  That  the  governor  of  the  Naval  Home  is  hereby  authorized 
and  directed,  under  such  regulations  as  may  be  prescribed  by  the  Secretary 
of  the  Navy,  to  make  diligent  inquiry  in  every  instance  after  the  death  of  an 
inmate  to  ascertain  the  whereabouts  of  his  next  of  kin :  And  provided  further. 
That  claims  may  be  presented  hereunder  at  any  time,  and  when  supported  by 
competent  proof  in  any  case  more  than  five  years  after  the  death  of  an  inmate 
shall  be  certified  to  Congress  for  consideration.     [57  Stat.  L.  SSS."} 

ThU  ifl  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

[State  and  territorial  homes  for  disabled  soldiers  —  intoxicants  —  collections 
from  inmates.']  *  ♦  ♦  State  or  Territorial  homes  for  disabled  soldiers  and 
sailors:  For  continuing  aid  to  State  or  Territorial  homes  for  the  support  of 
disabled  volunteer  soldiers,  in  conformity  with  the  Act  approved  August  twenty- 
seventh,  eighteen  hundred  and  eighty-eight,  including  all  classes  of  soldiers 
admissible  to  the  National  Home  for  Disabled  Volunteer  Soldiers,  $1,200,000 : 
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Provided,  That  no  part  of  this  appropriation  shall  be  apportioned  to  any  State 
or  Territorial  home  that  maintains  a  bar  or  canteen  where  intoxicating  liquors 
are  sold:  Provided  further.  That  for  any  smn  or  sums  collected  in  any  manner 
from  inmates  of  such  State  or  Territorial  homes  to  be  used  for  the  support 
of  said  homes  a  like  amount  shall  be  deducted  from  the  aid  herein  provided 
for,  but  this  proviso  shall  not  apply  to  any  State  or  Territorial  home  into 
which  the  wives  or  widows  of  soldiers  are  admitted  and  maintained.  [^7  Stat. 
L.  Jf6S.'\ 

[Qovemmeni  hospital  for  insane  —  determining  per  capita  cod  of  patients.'] 
*  *  *  Hereafter  in  determining  the  per  capita  cost  of  maintenance  and 
treatment  of  patients  in  the  Government  Hospital  for  the  Insane  the  expendi- 
tures for  repair  of  buildings,  roadways,  and  walks  shall  be  included.     [^7  8tal. 

L.  m-] 

The  above  two  paragraphs  are  from  the  Sundry  Civil  Appropriation  Act  of  Aug.   24, 
If  12,  ch.  355. 

[Collections  from  inmates  of  soldiers'  homes.]  *  *  ♦  That  for  any  sura 
or  sums  collected  in  any  manner  from  inmates  of  such  State  or  Territorial 
homes  to  be  used  for  the  support  of  said  homes  a  like  amount  shall  be  deducted 
from  the  aid  herein  provided  for,  but  this  proviso  shall  not  apply  to  any  State 
or  Territorial  home  into  which  the  wives  or  widows  of  soldiers  are  admitted 
and  maintained.    [37  Stat.  L.  602.] 

Thii  ia  from  the  Deficiencies  Appropriation  Act  of  Aug.  26,  1912,  ch.  408. 


[Board  of  Managers  for  National  Home  for  Disabled  Volunteer  Soldiers.] 
♦  *  *  Hereafter  vacancies  occurring  in  the  membership  of  the  Board  of 
Managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers  shall  not  be 
filled  until  the  whole  number  of  members  of  such  board  is  reduced  to  five,  and 
thereafter  the  number  of  members  constituting  said  board  shall  not  exceed  five. 
[88  Stat.  L.  4S.] 

Thia  ia  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1913,  ch.  3. 
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IMMIGRATION. 


Act  of  February  25,  1913,  Ch.  73,  155. 

Sec.l.  Immigrant  Stations  —  To  be  Established  at  Interior  Places,  155. 
2.  Appropriation  for  Station  in  Chicago,  III.  155. 
Act  of  October  22,  1913,  Ch.  32,   155. 

Temporary  Detention  of  Aliens  —  Expenses  to  be  Paid  by  Trans- 
portation Lines,  155. 


V  CROSS-REFERENCE. 

See  also  CHINESE  EXCLUSION. 

An  Act  To  extend  the  power  of  the  Commissioner  General  of  Immigration,  subject  to  tHo 

approval  of  the  Secretary  of  Commerce  and  Labor. 

I  Act  of  February  26,  1913,  ch.  73.] 

• 

[Sec.  1.]  [Immigrant  stations  —  to  he  established  at  interior  places."]  That 
for  the  purpose  of  making  effective  the  power  of  establishing  rules  and  regula- 
tions for  protecting  the  United  States  and  aliens  migrating  thereto  from  fraud 
and  loss,  conferred  upon  the  Commissioner  General  of  Immigration,  subject 
to  the  direction  and  with  the  approval  of  the  Secretary  of  Commerce  and  Labor, 
by  section  twenty-two  of  an  Act  entitled  "An  Act  to  regulate  the  immigration 
of  aliens  into  the  United  States,"  approved  February  twentieth,  nineteen  hun- 
dred and  seven,  the  Secretary  of  Commerce  and  Labor  shall  establish  and  main- 
tain immigrant  stations  at  such  interior  places  as  may  be  necessary,  and,  in  the 
discretion  of  the  said  Secretary,  aliens  in  transit  from  ports  of  landing  to  such 
interior  stations  shall  be  accompanied  by  immigrant  inspectors :  Provided,  That 
nothing  in  this  Act  shall  be  construed  as  authorizing  the  Conunissioner  General 
of  Immigration  to  pay  the  cost  of  transportation  of  any  arriving  alien.  [57 
Stat.  L.  682.'] 

For  sec.  22  of  the  Act  of  Feb.  20,  1907,  see  1909  Supp.  Fed.  Stat.  Annot.  171. 

Sec.  2.  [Appropriation  for  station  in  Chicago,  III.]  That  for  the  establish- 
ment and  maintenance  of  such  a  station  in  the  city  of  Chicago  for  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred  and  fourteen,  there  is  hereby  au- 
thorized, from  moneys  in  the  Treasury  not  otherwise  appropriated,  the  sum  of 
seventy-five  thousand  dollars,  which  shall  be  expended  in  such  manner  consist- 
ent with  the  purposes  hereof  as  the  Secretary  of  Commerce  and  Labor  may  di- 
rect.   [57  Stat  L.  682.] 


[Temporary  detention  of  aliens  —  expenses  to  he  paid  hy  transportation 
lines.]  *  ♦  *  Whenever  aliens  arriving  at  any  port  of  the  United  States 
are  temporarily  removed  from  a  vessel  in  accordance  with  the  provisions  of  sec- 
tion sixteen  of  the  immigration  Act  approved  February  twentieth,  nineteen 
hundred  and  seven,  the  transportation  lines  which  brought  them  and  the  mas- 
ters, owners,  agents,  and  consignees  of  the  vessel  on  which  they  arrive  shall  pay 
all  expenses  of  such  removal  and  all  expenses  arising  during  subsequent  deten- 
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tion  pending  decision  of  the  eligibility  of  such  aliens  to  enter  the  TTnited  States 
and  until  they  are  either  allowed  to  land  or  returned  to  the  care  of  the  line  or  to 
the  vessel  which  brought  them,  and  such  expenses  shall  include  those  of  main- 
tenance, medical  treatment  in  hospital  or  elsewhere,  burial  in  the  event  of  death, 
and  charges  for  transfer  to  the  vessel  in  the  event  of  deportation,  excepting  only 
where  such  expenses  arise  under  the  terms  of  any  of  the  provisos  of  section  nine- 
teen of  the  said  immigration  Act ;  and  aliens  shall  not  be  temporarily  removed 
from  any  vessel  unless  the  master,  owner,  agent,  or  consignee  thereof  shall 
guarantee  in  a  manner  prescribed  by  and  to  the  satisfaction  of  the  Secretary  of 
Labor  that  said  expenses  will  be  paid.     \_S8  Stat.  L.  226."] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Oct.  22,  1913,  eh.  32. 

For  MO^  16  of  the  Act  of  Feb.  20,  1907,  eee  1909  8upp.  Fed.  Stat.  Annot  1S8. 


IMPORTS  AND  EXPORTS. 

Jdnt  Resolution  No.  10  of  March  14,  1912,  156. 

Sec.  1.  Export  of  War  Material  —  President  May  Limit  Export  of  Arms  to 
American  Country  where  Domestic  Violence  Exists,  156. 
2.  Punishment  for  Violations,  157. 


OBOS8-REFEBEKOES. 

Vrain  and  Seeds,  sec  AGRICULTURE. 

Nursery  Stock,  sec  AGRICULTURE. 

Importations  Prohibited,  sec  CUSTOMS  DUTIES. 

Viruses,  Serums,  and  Toxins,  see  HEALTH  AND  QUARANTINE. 

Matches  Imported,  see  INTERNAL  REVENUE. 

Tokens,  etc.  Similar  to  Coins,  see  PENAL  LAWS. 

And  sec  in  general  CUSTOMS  DUTIES. 


Joint  Resolution  To  amend  the  joint  resolution  to  prohibit  the  export  of  coal  or  other  aia* 

terial  used  in  war  from  any  seaport  of  the  United  States. 

IJoint  Resolution  No.  10,  of  March  14,  1012.1 

[Sec.  1.]  {^Export  of  war  material  —  President  may  limit  export  of  arms 
to  American  country  where  domestic  violence  exists."}  That  the  joint  resolu- 
tion to  prohibit  the  export  of  coal  or  other  material  used  in  war  from  any  sea- 
port of  the  United  States,  approved  April  twenty-second,  eighteen  hundred  and 
ninety-eight,  be,  and  hereby  is,  amended  to  read  as  follows : 

That  whenever  the  President  shall  find  that  in  any  American  country  condi- 
tions of  domestic  violence  exist  which  are  promoted  by  the  use  of  arms  or  muni- 
tions ef  war  procured  from  the  United  States,  and  shall  make  proclamation 
thereof,  it  shall  be  unlawful  to  export  except  under  such  limitations  and  ex- 
ceptions as  the  President  shall  prescribe  any  arms  or  munitions  of  war  from 
any  place  in  the  United  States  to  such  country  until  otherwise  ordered  by  the 
President  or  by  Congress.     [37  Stat.  L.  6S0.'] 
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Seo.  2.  {^Pwmhment  for  violations.']  That  any  shipment  of  material  here- 
by declared  unlawful  after  such  a  proclamation  shall  he  punishable  by  fine  not 
exceeding  ten  thousand  dollars,  or  imprisonment  not  exceeding  two  years,  or 
both.    [57  Stat.  L.  630.] 


For  the  Resolution  of  April  22,  1898,  here 
amended,  see  3  Fed.  Stat.  Annot.  320. 

Meaning  of  ''export."  —  Accurately  speak- 
ing, exportation  in  the  complete  sense  con- 
sists of  two  essential  ingredients,  the  sending 
of  merchandise  from  this  to  a  foreign  coun- 
try and  its  landing  in  such  country.  But 
as  used  in  the  statute  **export"  includes  a 
shipment  to  a  foreign  country  which,  has  not 
been  landed.  United  States  v.  Chavez,  ( 1913 ) 
228  U.  S.  525,  33  S.  Ct.  595,  57  U.  S.  (L. 
ed.)  950,  wherein  the  court  said:  ^'Putting 
out  of  view  the  parenthetical  clause  in  the 
text  of  the  resolution  concerning  the  procla- 
mation of  the  President,  it  reads  as  follows: 
'It  shall  be  unlawful  to  export  any  arms  or 
munitions  of  war  from  any  place  in  the 
United  States  to  such  country,'  that  is,  the 
country  brought  within  the  terms  of  the  res- 
olution by  a  proclamation  of  the  President. 
Conceding  for  argument's  sake  that  if  the 
words  *to  export'  stood  alone  in  the  text, 
that  is,  were  not  accompanied  by  explanatory 
or  defining  words,  they  would  have  to  be  in- 
terpreted with  reference  to  the  meaning  of 
export  in  the  complete  sense,  that  is,  as  in- 
cluding landing  in  the  foreign  country,  such 
concession  is  not  here  controlling  or  persua- 
sive. We  say  this  because,  as  we  have  seen, 
the  words  'to  export'  are  expressly  qualified 
by  a  clause  which  serves,  in  a  sense,  to  de- 
fine their  meaning,  and,  at  all  events,  to 
make  clear  the  nature  and  character  of  the 
acts  intended  to  be  embraced  by  the  prohibi- 
tion against  exporting.  In  other  words,  the 
resolution  does  not  say  it  shall  be  unlawful 
to  export,  but  it  adds,  'any  arms  or  muni- 
tions of  war  from  any  place  in  the  United 
States  to  such  foreign  country.'  In  view  of 
the  accepted  significance  of  the  words  'to 
export'  when  vSed  in  their  complete  sense, 
and  of  the  fact  that  in  the  preceding  sen- 
tences of  the  resolution  the  causes  leading 
to  its  adoption  are  expressly  stated  to  be 
the  violence  and  confusion  sometimes  pro- 
moted in  foreign  countries  'by  the  use  of 
arms  or  munitions  of  war  procured  from  the 
United  States,'  the  insertion  of  words  of 
definition  and  the  omission  from  such  words 
of  all  reference  to  landing  of  the  prohibited 
merchandise  would  seem  to  make  it  clear 


that  the  prohibition  of  the  resolution  was 
directed  against  the  act  of  sending  from  this 
to  the  foreign  and  prohibited  country  with- 
out reference  to  the  completion  of  such  act 
by  the  landing  or  delivery  of  the  prohibited 
merchandise  at  its  destination;  in  other 
words,  that  the  object  was  to  forbid  the  act 
of  shipment  from  the  United  States  of  the 
prohibited  munitions  of  war  to  a  foreign 
country,  without  reference  to  the  fulfilment 
of  the  complete  act  of  export  by  the  landing 
of  the  contraband  goods.  If  there  be  room 
for  hesitancy,  that  is  to  say,  ambiguity,  as 
to  the  correctness  of  this  construction  of  the 
first  section,  we  think  there  can  be  no  ground 
for  such  doubt  if  the  context  of  the  resolu- 
tion be  considered,  that  is,  if  the  second  sec- 
tion be  taken  into  view  as  illustrating  and 
making  clear  the  text  of  the  first  section. 
There  can  be  no  doubt  that  the  object  of  tiie 
second  section  was  to  make  the  prohibition 
of  the  first  section  operative  by  punishing 
violations  of  its  provisions.  Now,  the  second 
section  does  not  purport  to  punish  the  act 
of  exporting,  but  in  express  terms  it  only 
punishes  'any  shipment,'  thus  affixing  the 
construction  which  we  have  given  to  the 
first  section  and  causing  it  in  reason  to  be 
impossible  to  say  that  the  first  section  sim- 
ply prohibits  export  in  the  completed  sense. 
And  this  construction  of  the  second  section 
becomes  irresistible  when  it  is  observed  that 
for  the  purpose  of  preventing  misconception 
the  words  'any  shipment'  are  explained  and 
their  meaning  made  more  emphatic  by  the 
declaration  that  they  constitute  the  act 
'hereby  made  unlawful,'  thus  again  in  ex- 
press terms  affixing  a  significance  to  the  first 
section  and  confirming  the  meaning  which 
we  have  given  it."  See  also  United  States 
v.  Mesa,  (1913)  228  U.  S.  633,  33  S.  Ct. 
697.  67  U.  S.  (L.  ed.)  953. 

The  validity  of  this  statute  has  been  rec- 
ognized in  the  following  cases: — United 
States  V.  Chavez,  (1913)  228  U.  S.  525,  33 
S.  Ct.  595,  57  U.  S.  (L.  ed.)  950;  United 
States  V.  Mesa,  (1913)  228  U.  S.  533,  33 
S.  Ct.  597,  67  U.  S.  (L.  ed.)  953;  Talbott  v. 
United  States,  (C.  C.  A.  5th  Cir.  1913)  208 
Fed.  144. 


INCOME  TAX. 


See  INTERNAL  REVENUE. 
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INDIANS. 

Act  of  February  19,  1912,  Ch.  40,  159. 

Sec.l,  Surface  of  Segregated  Choctaw  and  Chickasaw  Lands  to  be  Sold, 
159. 

2.  Rights  of  Mining  Leaseholders,  160. 

3.  Sales  Subject  to  Mining  Rights,  etc,  161. 

4.  Sale  of  Lands  Undisposed  of,  161. 

5.  Terms  of  Sale,  etc,  161. 

6.  Sales  of  Both  Surface  and  Minerals,   162. 

7.  Conveyances  to  Specify  Reservations,  etc.  162. 

8.  Appropriation,  162. 

P.  Rules,  etc.,  to  be  Established,  162. 

Act  of  June  30,  1913,  Ch.  4,   163. 

Choctaw  and  Chickasazv  Coal,  etc.  Lands  —  Time  Extended  for  Com- 
pleting Classification,  etc.,  of,  163. 

Act  of  April  18,  1912,  Ch.  83,    163. 

Sec.l.  Osage  Indians  —  Payment  of  Taxes  on  Inherited  Lands,  163. 

2.  Exchange  of  Surplus  Allotments,    163. 

3.  Property  of  Deceased  or  Incompetent  Allottees,  Subject  to  County 

Courts  —  Supervision  over  Executors,  Guardians,  etc,  —  Jurisdic- 
tion of  County  Courts  —  Guardians  —  Approval  of  Sales,   163. 

4.  Tribal  Oil  and  Mineral  Rights  Unchanged,  164. 

5.  Payment  of  Individual  Funds  to  Allottees  —  Restriction  —  Disposal 

of  Funds  of  Minors  or  Incompetents,    164. 

6.  Partition  of  Lands  of  Deceased  Allottees  —  Conditions,   164. 

7.  Restriction  on  Encumbering  Lands  —  Not  Subject  to  Prior  Debts  — 

Funeral  Expenses  —  Taxes,   165. 

8.  Disposal  of  All  Property  by  Will  —  Approval  Required,  165. 
P.  "Competent"  Defined,   165. 

10.  Osage  Agency  —  Funds  Reserved  for  Agency  and  Emergencies — - 

Agency  Salaries  Not  Subject  to  Limit  of  General  Law,  165. 

11.  Inconsistent  Laws  Repealed,  166. 

Act  of  Hay  11,  1912,  Ch.  121,  166. 

Sec.l.  Omaha  Indian  Reserz'ation  —  Disposal  of  Unalloted  Lands  on,  166. 

2.  Lands  Reserved  for  Agency,  etc, —^  Town  Site  on  Agency  Lands  — 

Intoxicants  Prohibited,  166. 

3.  Pro  Rata  Division  of  Net  Proceeds,   167. 

4.  Appropriation,  167. 

Act  of  June  6,  1912,  Ch.  155,   167. 

Indian  Reseri'ations  —  Classification,  etc,  of  Unallotted  Lands  Au- 
thorized, 167. 

Act  of  July  1,  1912,  Ch.  190,    168. 

Winnebago  Indians  —  Distribution  of  Tribal  Funds  to,  Per  Capita, 
168. 

Act  of  July  19,  1912,  Ch.  240,  168. 

Seel.  Oklahoma  —  Drainage  Assessments  bn  Certain  Indian  Allotments  in. 

Approved,  168. 

2.  Payment  —  Appropriation  —  Repayment  from  Rentals,  etc.  168, 
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Act  of  Feb.  19,  1912.  INDIANS.  Act  of  Feb.  19,  1912. 

Sec.  3.  Approval  of  Right  of  Way  —  Payment  of  Damages  —  General  Ap- 
proval of  Assessment  on  Restricted  Allotments  —  Unpaid  Assess- 
ment to  Become  a  Lien  —  Satisfaction,  168.  -  - 
4.  Adoption  of  Rules,  etc,  169. 

Act  of  August  23,  1912,  Ch.  350,  169. 

Indian  Office  —  Estimates  for  All  Personal  Services  to  be  Submitted 
—  Restriction,   169. 

Act  of  August  24,  1912,  Ch.  368,    169. 

Sale  of  Reserved  Choctaw  Lands,  etc.,  in,  Authorised,  169. 
Act  of  August  24,  1912,  Ch.  388,  170. 

Educational  Leaves  to  Employees  of  Indian  Schools,  170. 

Sacramental  Wines  in  Indian  Country,  170. 

Agency  Employees  —  Limit  for  Salaries  Increased,   170. 

Board  of  Indian  Commissioners,    170. 

Five  Civilized  Tribes  —  Town  Lots  —  Acceptance  of  Payments  on. 
Forfeited,    170. 

Act  of  February  14,  1913,  Ch.  55,  170. 

Indian  Trust  Allotments,  etc,  170. 

Act  of  March  4,  1913,  Ch.  153,    171. 

Relinquishment  to  Indian  Occupants  of  Lands  in  Railroad  Grants, 
Arizona,  Xezv  Mexico  and  California,  171. 

Act  of  March  4,  1913,  Ch.  152,  172. 

Choctaw  and  Chickasazv  Coal  Lands  —  Operators  May  Lease  Addi- 
tional Acreage,  172. 

Act  of  June  30,  1913,  Ch.  4,    172. 

Sec.  1,  Oaths  of  Employees  in  Indian  Service  —  Determining  Heirs  of  Indian 
Allottees,  172. 

18,  Cemetery  Lands — Transfers  Authorized  —  Osage  Indians  —  Pay- 
ments to  be  Withheld  if  Children  Not  Placed  in  School  —  Five 
Civilized  Tribes  —  Contracts  as  to  Tribal  Funds,  etc.  Subject  to 
Official  Approval,  172, 

26,  Bureau  of  Indicn  Affairs  —  System  of  Bookkeeping  to  be  Installed 
— Detailed  Statement  in  Annual  Report  —  Allotment  of  Appro- 
priations before  Expenditures  —  Estimates  to  Contain  Classified 
Statement,   173. 

Joint  Resolution  of  December  8,  1913,  No.  14,  173. 

Choctazv  and  Chickasaw  Coal  and  Asphalt  Lands  —  Classification  and 
Appraisement,  173. 


CR088-REFEREirC£8« 


Indian  Reservation,  see  PUBLIC  LANDS, 

Indian  Service  Records,  see  INTERIOR  DEPARTMENT. 


An  Act  To  provide  for  the  sale  of  the  surface  of  tbe  segregated  coal  and  asphalt  lands  of 

the  Choctaw  and  Chickasaw  Nations,  and  for  other  purposes. 

lAct  of  Feb,  19,  1912,  ch,  40,'} 

[Sec.  1.]    [Surface  of  segregated  Choctaw  and  Chtchasaw  lands  to  he  sold."] 
That  the  Secretary  of  the  Interior  is  hereby  authorized  to  sell  at  not  less  than 
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1^  I»t2.  INDIANS.  Act  of  Feb.  19,  1912. 

Appniaed  price,  to  be  fixed  aa  hereinafter  proTided,  the  surface,  leased  and 
,  of  the  lands  of  the  Choctaw  and  Chickasaw  Xations  in  Oklahoma  seg- 
zvBtcd  and  reserved  by  order  of  the  Secretary  of  the  Interior  dated  March 
ty-foiirth,  nineteen  hundred  and  three,  authorized  by  the  Act  approved  July 
nineteen  hundred  and  two.    The  surface  herein  referred  to  shall  include 

cnnre  estate  save  the  coal  and  asphalt  reserved.  Before  offering  such  sur- 
for  sale  the  Secretary  of  the  Interior,  under  such  r^ulations  as  he  may 
b^  shall  cause  the  same  to  be  classified  and  appraised  by  three  appraisers, 
60  be  appointed  by  the  President,  at  a  compensation  to  be  fixed  by  him,  not  to 
^Dceed  for  salary  and  expenses  for  each  appraiser  the  sum  of  fifteen  dollars  per 
day  for  the  time  actually  engaged  in  making  such  classification  and  appraise- 
menL  The  classification  and  appraisement  of  the  surface  shall  be  by  tracts,  ac- 
cording to  the  Government  survey  of  said  lands,  except  that  lands  which  are 
opedally  valuable  by  reason  of  proximity  to  towns  or  cities  may,  in  the  dis- 
credon  of  the  Secretary  of  the  Interior,  be  subdivided  into  lots  or  tracts  con- 
taining not  leas  than  one  acre.  In  appraising  said  surface  the  value  of  any  im- 
provements thereon  belonging  to  the  Choctaw  and  Chickasaw  Nations,  except 
inch  improvements  as  have  been  placed  on  coal  or  asphalt  lands  leased  for  min« 
inz.  purposes,  shall  be  taken  into  consideration.  The  surface  shall  be  classified 
as  agricultural,  grazing,  or  as  suitable  for  town  lots.  The  classification  and 
appraisement  provided  for  herein  shall  be  completed  within  six  months  from 
the  dj.te  of  the  passage  of  this  Act,  shall  be  sworn  to  by  the  appraisers,  and 
scan  become  effective  when  approved  by  the  Secretary  of  the  Interior:  Pro- 
nied.  That  in  the  proceedings  and  deliberation  of  said  appraisers  in  the  process 
of  said  appraisement  and  in  the  approval  thereof  the  Choctaw  and  Chickasaw 
Xationa  may  present  for  consideration  facts,  figures,  and  arguments  bearing 
upon  the  value  of  said  property.    [SI  StaL  L.  67.] 

;tU«  aai  appniMm^t — Sc«  proTision  from  the  Indian  Appropria- 

39»  1913,  ^  4»  giren  mfrm,  p.  1€3»  immediately  following  this  Act. 

Sic-  2-  [Bighis  of  mining  leaseholders^]    That  after  such  classification  and 

appraisement  has  been  made  each  holder  of  a  coal  or  asphalt  lease  shall  have  a 

Tidit  for  sixty  days^  after  notice  in  writing,  to  purchase,  at  the  appraised  value 

and  upon  the  terms  and  conditions  hereinafter  prescribed,  a  sufficient  amount  of 

the  surface  of  the  land  covered  by  his  lease  to  embrace  improvements  actually 

uaed  in  present  mining  operations  or  necessary  for  future  operations  up  to  five 

p^  centum  of  such  surface,  the  number,  location,  and  extent  of  the  tracts  to  be 

thus  purchased  to  be  approved  by  the  Secretary  of  the  Interior:  Provided,  That 

the  Secretary  of  the  Interior  may,  in  his  discretion,  enlarge  the  amount  of  land 

to  be  purchased  by  any  such  lessee  to  not  more  than  ten  per  centum  of  such 

surface:   Provided  further y.  That  such  purchase  shall  be  taken  and  held  as  a 

waiver  by  the  purchaser  of  any  and  all  rights  to  appropriate  to  his  use  any 

oxher  part  of  the  surface  of  such  land,  except  for  the  purpose  of  future  opera- 

tions^  prospecting,  and  for  ingress  and  egress,  as  hereinafter  reserved :  Provided 

furiher.  That  if  any  lessee  shall  fail  to  apply  to  purchase  under  the  provisions 

of  this  section  within  the  time  specified  the  Secretary  of  the  Interior  may,  in 

his  discretion,  with  the  consent  of  the  lessee,  designate  and  reserve  from  sale 

such  tract  or  tracts  as  he  may  deem  proper  and  necessary  to  embrace  improve- 

msits  actually  used  in  present  mining  operations^  or  necessary  for  future  opera- 

tiocs^  under  any  eadsting  lease,  and  dispose  of  the  r»naining  portion  of  the 

«u?€a(ee  within  such  lease  free  and  dear  of  anv  claim  bv  the  lessee,  except  for 
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the  purposes  of  future  operations,  prospecting,  and  for  ingress  and  egress,  as 
hereinafter  reserved.     \_S7  Stat  L,  68.'] 

Sec.  3.  [^Sales  subject  to  mining  rights,  etc.']  That  sales  of  the  surface 
under  this  Act  shall  be  upon  the  conditions  that  the  Choctaw  and  Chickasaw 
Nations,  their  grantees,  lessees,  assigns,  or  successors,  shall  have  the  right  at 
all  times  to  enter  upon  said  lands  for  the  purpose  of  prospecting  for  coal  or  as- 
phalt thereon,  and  also  the  right  of  underground  ingress  and  egress,  without 
compensation  to  the  surface  owner,  and  upon  the  further  condition  that  said 
nations,  their  grantees,  lessees,  assigns,  or  successors,  shall  have  the  right  to 
acquire  such  portions  of  the  surface  of  any  tract,  tracts,  or  rights  thereto  as  may 
be  reasonably  necessary  for  prospecting  or  for  the  conduct  of  mining  operations 
or  for  the  removal  of  deposits  of  coal  and  asphalt  upon  paying  a  fair  valuation 
for  the  portion  of  the  surface  so  acquired.  If  the  owner  of  the  surface  and  the 
then  owner  or  lessee  of  such  mineral  deposits  shall  be  unable  to  agree  upon  a 
fair  valuation  for  the  surface  so  acquired,  such  valuation  shall  be  determined 
by  three  arbitrators,  one  to  be  appointed,  in  writing,  a  copy  to  be  served  on  the 
other  party  by  the  owner  of  the  surface,  one  in  like  manner  by  the  owner  or 
lessee  of  the  mineral  deposits,  and  the  third  to  be  chosen  by  the  two  so  appoint- 
ed; and  in  case  the  two  arbitrators  so  appointed  should  be  unable  to  agree  upon 
a  third  arbitrator  within  thirty  days,  then  and  in  that  event,  upon  the  applica- 
tion of  either  interested  party,  the  United  States  district  judge  in  the  district 
within  which  said  land  is  located  shall  appoint  the  third  arbitrator:  Provided, 
That  the  owner  of  such  mineral  deposits  or  lessee  thereof  shall  have  the  right  of 
entry  upon  the  surface  so  to  be  acquired  for  mining  purposes  immediately  after 
the  faihire  of  the  parties  to  agree  upon  a  fair  valuation  and  the  appointment,  as 
above  provided,  of  an  arbitrator  by  the  said  owner  or  lessee.     [57  Stat.  L.  68.] 

Sec.  4.  \Sale  of  lands  undisposed  of.]  That  upon  the  expiration  of  two 
years  after  the  lands  have  been  first  offered  for  sale  the  Secretary  of  the  In- 
terior, under  rules  and  regulations  to  be  prescribed  by  him,  shall  cause  to  be  sold 
to  the  highest  bidder  for  cash  the  surface  of  any  lands  remaining  unsold  and 
of  any  surface  lands  forfeited  by  reason  of  nonpayment  of  any  part  of  the  pur- 
chase price,  without  regard  to  the  appraised  value  thereof:  Provided^  That  the 
Secretary  of  the  Interior  is  authorized  to  sell  at  not  less  than  the  appraised 
value  to  the  McAlester  Country  Club,  of  McAlester,  Oklahoma,  the  surface  of 
not  to  exceed  one  hundred  and  sixty  acres  in  section  seventeen,  township  five 
north,  range  fifteen  east:  Provided  further.  That  the  mineral  underlying  the 
surface  of  the  lands  condemned  for  the  State  penitentiary  at  McAlester,  Okla- 
homa, under  the  Indian  appropriation  Act  approved  March  third,  nineteen 
hundred  and  nine,  shall  be  subject  to  condemnation,  under  the  laws  of  the  State 
of  Oklahoma,  for  State  penitentiary  purposes:  And  provided  further,  That 
said  mineral  shall  not  be  mined  for  other  than  State  penitentiary  purposes. 
[37  Stat.  L.  69.] 

Sec.  5.  [Terms  of  sale,  etc.]  That  the  sales  herein  provided  for  shall  be 
at  public  auction  under  rules  and  regulations  and  upon  terms  to  be  prescribed 
by  the  Secretary  of  the  Interior,  except  that  no  payment  shall  be  deferred  long- 
er than  two  years  after  the  sale  is  made.  All  agricultural  lands  shall  be  sold  in 
tracts  not  to  exceed  one  hundred  and  sixty  acres,  and  deeds  shall  not  be  issued 
to  any  one  person  for  more  than  one  hundred  and  sixty  acres  of  agricultural 
landy  grazing  lands  in  tracts  not  to  exceed  six  hundred  and  forty  acres,  and  lands 
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especially  valuable  by  reason  of  proximity  to  towns  or  cities  may,  in  the  discre- 
tion of  the  Secretary  of  the  Interior,  be  sold  in  lots  or  tracts  containing  not  less 
than  one  acre  each.  All  deferred  payments  shall  bear  interest  at  five  per  cent- 
um per  annum,  and  if  default  be  made  in  any  payment  when  due  all  rights  of 
the  purchaser  thereunder  shall,  at  the  discretion  of  the  Secretary  of  the  Inte- 
rior, cease  and  the  lands  shall  be  taken  possession  of  by  him  for  the  benefit  of 
the  two  nations,  and  the  money  paid  as  the  purchase  price  of  such  lands  shall  be 
forfeited  to  the  Choctaw  and  Chickasaw  Tribes  of  Indians.     [57  Stat.  L.  69,'] 

Sec.  6.  [Sales  of  both  surface  and  minerals.l  That  if  the  mining  trustees 
of  the  Choctaw  and  Chickasaw  Nations  and  the  three  appraisers  herein  provided 
for,  or  a  majority  of  the  said  trustees  and  appraisers,  shall  find  that  such  tract 
or  tracts  can  not  be  profitably  mined  for  coal  or  asphalt  and  can  be  more  ad- 
vantageously disposed  of  by  selling  the  surface  and  the  coal  and  asphalt  to- 
gether, such  tract  or  tracts  may  be  sold  in  that  manner,  in  the  discretion  of  the 
Secretary  of  the  Interior,  and  patents  issued  for  said  lands  as  provided  by  ex- 
isting laws :  Provided,  That  this  section  shall  not  apply  to  land  now  leased  for 
the  purpose  of  mining  coal  or  asphalt  within  the  segregated  and  reserved  area 
herein  described.     [57  Stat.  L.  69.1 

Sec.  7.  ^Conveyances  to  specify  reservations,  etc."]  That  when  full  purchase 
price  for  any  property  sold  herein  is  paid,  the  chief  executives  of  the  two  tribes 
shall  execute  and  deliver,  with  the  approval  of  the  Secretary  of  the  Interior,  to 
each  purchaser  an  appropriate  patent  or  instrument  of  conveyance  conveying 
to  the  purchaser  the  property  so  sold,  and  all  conveyances  made  under  this  Act 
shall  convev  the  fee  in  the  land  with  reservation  to  the  Choctaw  and  Chickasaw 
Tribes  of  Indians  of  the  coal  and  asphalt  in  such  land,  and  shall  contain  a  clause 
or  clauses  reciting  and  containing  the  reservations,  restrictions,  covenants,  and 
conditions  under  which  the  said  property  was  sold,  as  herein  provided,  and  said 
conveyances  shall  specifically  provide  that  the  reservations,  restrictions,  cove- 
nants, and  conditions  therein  contained  shall  run  with  the  land  and  bind  the 
grantees,  successors,  representatives,  and  assigns  of  the  purchaser  of  the  sur- 
face: Provided,  That  the  purchaser  of  the  surface  of  any  coal  or  asphalt  land 
shall  have  the  right  at  any  time  before  final  payment  is  due  to  pay  the  full  pur- 
chase price  on  the  surface  of  said  coal  or  asphalt  land,  with  accrued  interest, 
and  shall  thereupon  be  entitled  to  patent  therefor,  as  herein  provided.  [87 
Stat.  L.  70.] 

Sec.  8.  [Appropriation.']  That  there  is  hereby  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated  belonging  to  the  Choctaw 
and  Chickasaw  Tribes  of  Indians,  the  sum  of  fifty  thousand  dollars  to  pay  ex- 
penses of  the  classification,  appraisement,  and  sales  herein  provided  for,  and  the 
proceeds  received  from  the  sales  of  lands  hereunder  shall  be  paid  into  the  Treas- 
ury of  the  United  States  to  the  credit  of  the  Choctaws  and  Chickasaws  and  dis- 
posed of  in  accordance  with  section  seventeen  of  an  Act  entitled  "An  Act  to 
provide  for  the  final  disposition  of  the  affairs  of  the  Five  Civilized  Tribes  in 
Indian  Territory,  and  for  other  purposes,"  approved  April  twenty-sixth,  nine- 
teen hundred  and  six,  and  the  Indian  Appropriation  Act  approved  March  third, 
nineteen  hundred  and  eleven.     [57  Stat.  L.  70.] 

Sec.  9.  [Rules,  etc.,  to  be  established.]  That  the  Secretary  of  the  Interior 
be,  and  he  is  hereby,  authorized  to  prescribe  such  rules,  regulations,  terms,  and 
conditions  not  inconsistent  with  this  Act  as  he  may  deem  necessary  to  carry 
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out  its  provisions,  including  the  establishment  of  an  oflSce  during  the  sale  of 
this  land  at  McAlester,  Pittsburg  County,  Oklahoma.    [57  Stat.  L.  70.] 


[Choctaw  and  Chickasaw  coal,  etc.,  lands  —  time  extended  for  completing 
classification,  etc.,  of.}  *  *  *  That  the  Act  of  Congress  approved  Febru- 
ary nineteenth,  nineteen  hundred  and  twelve  (Thirty-seventh  Statutes  at  Large, 
page  sixty-seven),  being  "An  Act  to  provide  for  the  sale  of  the  surface  of  the 
coal  and  asphalt  lands  of  the  Choctaw  and  Chickasaw  Nations,  and  for  other 
purposes,"  be,  and  the  same  is  hereby,  amended  to  provide  that  the  classifica- 
tion and  appraisement  of  such  lands  shall  be  completed  not  later  than  Decem- 
ber first,  nineteen  hundred  and  thirteen,  and  the  sum  of  $10,000,  to  be  paid 
out  of  the  Choctaw  and  Chickasaw  tribal  funds,  is  hereby  appropriated  for 
the  completion  of  the  work.     [38  Stat.  L.  95.] 

This  18  from  the  Indian  Appropriation  Act  The  Indian  Appropriation  Act  of  Aug.  24, 

of  June  30,  1913,  ch.  4.  1912,  ch.  388,  contained  a  prior  amendment 

The  Act  of  Feb.  19,  1912,  is  given  imme-  providing  that  the  classification  and  appraise- 

diatelj  preceding   this   provision,   beginning  ment  be  completed  not   later  than  Dec.   1, 

p.  159.  1912. 


All  Act  Supplementary  to  and  amendatory  of  the  Act  entitled  "An  Act  for  the  division  of 
the  lands  and  funds  of  the  Osage  Nation  of  Indians  in  Oklahoma/'  approved  June  twenty- 
eighth,  nineteen  hundred  and  six,  and  for  other  purposes. 

lAct  of  April  IS,  1912,  ch.  «3.3 

[Sec.  1.]  [Osage  Indians  —  payment  of  taxes  on  inherited  lands.]  That 
until  the  inherited  lands  of  the  deceased  memhers  of  the  Osage  Tribe  of  In- 
dians shall  be  partitioned  or  sold  the  Secretary  of  the  Interior  be,  and  he  hereby 
is,  authorized  to  pay  the  taxes  on  said  land  out  of  any  money  due  and  payable 
to  the  heirs  from  the  segregated  decedent's  funds  in  the  Treasury  of  the 
United  States.     [37  Stat.  L.  86.] 

Sec.  2.  [Exchange  of  surplus  allotments.]  That  the  Secretary  of  the  In- 
terior be,  and  he  hereby  is,  authorized,  where  the  same  would  be  to  the  best 
interests  of  Osage  allottees,  and  the  same  is  submitted  to  the  Osage  council 
for  recommendation  and  approved  by  it,  to  permit  the  exchange  of  surplus 
allotments,  or  any  portions  thereof,  of  Osage  allottees  under  such  rules  and 
regulations  as  he  may  prescribe  and  upon  such  terms  as  he  shall  approve.  The 
Secretary  shall  have  authority  to  do  any  and  all  things  necessary  to  make  these 
exchanges  effective.     [37  Stat.  L.  86.] 

Sec.  3.  [Property  of  deceased  or  incompetent  allottees,  subject  to  county 
courts  —  supervision  over  executors,  guardians,  etc.  —  jurisdiction  of  county 
courts  —  guardians  —  approval  of  sales.]  That  the  property  of  deceased  and 
of  orphan  minor,  insane,  or  other  incompetent  allottees  of  the  Osage  Tribe, 
such  incompetency  being  determined  by  the  laws  of  the  State  of  Oklahoma, 
which  are  hereby  extended  for  such  purpose  to  the  allottees  of  said  tribe,  shall, 
in  probate  matters,  be  subject  to*  the  jurisdiction  of  the  county  courts  of  the 
State  of  Oklahoma,  but  a  copy  of  all  papers  filed  in  the  county  court  shall  be 
served  on  the  superintendent  of  the  Osage  Agency  at  the  time  of  filing,  and 
said  superintendent  is  authorized,  whenever  the  interests  of  the  allottee  re- 
quire, to  appear  in  the  county  court  for  the  protection  of  the  interests  of  the 
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allottee.  The  superintendent  of  the  Osage  Agency  or  the  Secretary  of  the 
Interior,  whenever  he  deems  the  same  necessary,  may  investigate  the  conduct  of 
executors,  administrators,  and  guardians  or  other  persons  having  in  charge  the 
estate  of  any  deceased  allottee  or  of  minors  or  persons  incompetent  under  the 
laws  of  Oklahoma,  and  whenever  he  shall  be  of  opinion  that  the  estate  is  in  any 
manner  being  dissipated  or  wasted  or  is  being  permitted  to  deteriorate  in  value 
by  reason  of  the  negligence,  carelessness,  or  incompetency  of  the  guardian  or 
other  person  in  charge  of  the  estate,  the  superintendent  of  the  Osage  Agency  or 
the  Secretary  of  the  Interior  or  his  representative  shall  have  power,  and  it  diall 
be  his  duty,  to  report  said  matter  to  the  county  court  and  take  the  necessary 
steps  to  have  such  case  fully  investigated,  and  also  to  prosecute  any  remedy, 
either  civil  or  criminal,  as  the  exigencies  of  the  case  and  the  preservation 
and  protection  of  the  interests  of  the  allottee  or  his  estate  may  require,  the 
costs  and  expenses  of  the  civil  proceedings  to  be  a  charge  upon  the  estate  of  the 
allottee  or  upon  the  executor,  administrator,  guardian,  or  other  person  in 
charge  of  the  estate  of  the  allottee  and  his  surety,  as  the  county  court  shall 
determine.  Every  bond  of  the  executor,  administrator,  guardian,  or  other 
person  in  charge  of  the  estate  of  any  Osage  allottee  shall  be  subject  to  the 
provisions  of  this  section  and  shall  contain  therein  a  reference  hereto:  Pro- 
vided, That.no  guardian  shall  be  appointed  for  a  minor  whose  parents  are 
living,  unless  the  estate  of  said  minor  is  being  wasted  or  misused  by  such  par- 
ents :  Provided  further.  That  no  land  shall  be  sold  or  alienated  under  the  pro- 
visions of  this  section  without  the  approval  of  the  Secretary  of  the  Interior. 
[37  Stat  L.  86.] 

Sec.  4.  [Tribal  oil  and  mineral  rights  unchanged."]  That  nothing  herein 
shall  be  construed  as  in  any  way  changing  the  rights  of  the  Osage  Tribe  in 
oil,  gas,  coal,  and  other  minerals  as  fixed  in  the  Osage  Act  of  June  twenty- 
eighth,  nineteen  hundred  and  six,  or  in  any  manner  be  construed  to  change  or 
amend  the  provisions  of  said  Act  in  regard  to  oil,  gas,  coal,  or  other  minerals. 
[57  Stat.  L.  87.] 

Sec.  5.  [Payment  of  individual  funds  to  allottees  —  restriction  —  disposal 
of  funds  of  minors  or  incompetents.]  That  the  Secretary  of  the  Interior,  in 
his  discretion,  hereby  is  auUiorized,  under  rules  and  regulations  to  be  pre- 
scribed by  him  and  upon  application  therefor,  to  pay  to  Osage  allottees,  in- 
cluding the  blind,  insane,  crippled,  aged,  or  helpless,  all  or  part  of  the  funds 
in  the  Treasury  of  the  United  States  to  their  individual  credit:  Provided,  That 
he  shall  be  first  satisfied  of  the  competency  of  the  allottee  or  that  the  release  of 
said  individual  trust  funds  would  be  to  the  manifest  best  interests  and  welfare 
of  the  allottee :  Provided  further.  That  no  trust  funds  of  a  minor  or  a  person 
above  mentioned  who  is  incompetent  shall  be  released  and  paid  over  except  to 
a  guardian  of  such  person  duly  appointed  by  the  proper  court  and  after  the 
filing  by  such  guardian  and  approval  by  the  court  of  a  sufficient  bond  condi- 
tioned to  faithfully  administer  the  funds  released  and  the  avails  thereof.  [37 
Stat.  L.  87.] 

Sec.  6.  [Partition  of  lands  of  deceased  allottees  —  conditions.]  That  from 
and  after  the  approval  of  this  act  the  lands  of  deceased  Osage  allottees,  unless  the 
heirs  agree  to  partition  the  same,  may  be  partitioned  or  sold  upon  proper  order 
of  any  court  of  competent  jurisdiction  in  accordance  with  the  laws  of  the 
State  of  Oklahoma :  Provided,  That  no  partition  or  sale  of  the  restricted  lands 
of  a  deceased  Osage  allottee  shall  be  valid  until  approved  by  the  Secretary 
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of  the  Interior.  Where  some  of  the  heirs  are  minors,  the  said  court  shall 
appoint  a  guardian  ad  litem  for  said  minors  in  the  matter  of  said  partition,  and 
partition  of  said  land  shall  be  valid  when  approved  by  the  court  and  the 
Secretary  of  the  Interior.  When  the  heirs  of  such  deceased  allottees  have 
certificates  of  competency  or  are  not  members  of  the  tribe,  the  restrictions  on 
alienation  are  hereby  removed.  If  some  of  the  heirs  are  competent  and  others 
have  not  certificates  of  competency,  the  proceeds  of  such  part  of  the  sale  as  the 
competent  heirs  shall  be  entitled  to  shall  be  paid  to  them  without  the  interven- 
tion of  an  administrator.  The  shares  due  minor  heirs,  including  such  minor 
Indian  heirs  as  may  not  be  tribal  members  and  those  Indian  heirs  not  having 
certificates  of  competency,  shall  be  paid  into  the  Treasury  of  the  United  States 
and  placed  to  the  credit  of  the  Indians  upon  the  same  conditions  as  attached 
to  segregated  shares  of  the  Osage  national  fund,  or  with  the  approval  of  the 
Secretary  of  the  Interior  paid  to  the  duly  appointed  guardian.  The  same  dis- 
position as  herein  provided  for  with  reference  to  the  proceeds  of  inherited 
lands  sold  shall  be  made  of  the  money  in  the  Treasury  of  the  United  States  to 
the  credit  of  deceased  Osage  allottees.     [^7  Stat  L.  57.] 

Sec.  7.  '{Jtestriction  on  encumbering  lands  —  not  subject  to  prior  debts  — 
funeral  expenses  —  taxes.']  That  the  lands  allotted  to  members  of  the  Osage 
tribe  shall  not  in  any  manner  whatsoever  be  encumbered,  taken,  or  sold  to 
secure  or  satisfy  any  debt  or  obligation  contracted  or  incurred  prior  to  the 
issuance  of  a  certificate  of  competency,  or  removal  of  restrictions  on  alienation ; 
nor  shall  the  lands  or  funds  of  Osage  tribal  members  be  subject  to  any  claim 
against  the  same  arising  prior  to  grant  of  a  certificate  of  competency.  That  no 
lands  or  moneys  inherited  from  Osage  allottees  shall  be  subject  to  or  be  taken 
or  sold  to  secure  the  payment  of  any  indebtedness  incurred  by  such  heir  prior 
to  the  time  such  lands  and  moneys  are  turned  over  to  such  heirs:  Provided, 
however.  That  inherited  moneys  shall  be  liable  for  funeral  expenses  and  ex- 
penses of  last  illness  of  deceased  Osage  allottees,  to  be  paid  upon  order  of  the 
county  court  of  Osage  County,  State  of  Oklahoma:  Provided  further.  That 
nothing  herein  shall  be  construed  so  as  to  exempt  any  such  property  from  lia- 
bility for  taxes.     [57  Stat.  L.  88.'] 

Sbo.  8.  [Disposal  of  all  property  by  will  —  approval  required.]  That  any 
adult  member  of  the  Osage  Tribe  of  Indians  not  mentally  incompetent  may 
dispose  of  any  or  all  of  his  estate,  real,  personal,  or  mixed,  including 'trust 
funds,  from  which  restrictions  as  to  alienation  have  not  been  removed,  by  will, 
in  accordance  with  the  laws  of  the  State  of  Oklahoma :  Provided,  That  no  such 
will  shall  be  admitted  to  probate  or  have  any  validity  unless  approved  before  or 
after  the  death  of  the  testator  by  the  Secretary  of  the  Interior.  [57  Stat.  L. 
88.] 

Sec.  9.  ['^Competent*'  defined.]  The  word  "competent,"  as  used  in  this 
Act,  shall  mean  a  person  to  whom  a  certificate  has  been  issued  authorizing 
alienation  of  all  the  lands  comprising  his  allotment,  except  his  homestead. 
[37  Stat.  L.  88.] 

Sec.  10.  [Osage  agency  —  funds  reserved  for  agency  and  emergencies  — 
agency  salaries  not  subject  to  limit  of  general  law.]  That  section  four,  para- 
graph four,  of  the  Osage  allotment  Act,  approved  June  twenty-eighth,  nine- 
teen hundred  and  six,  be,  and  the  same  hereby  is,  amended  to  read  as  follows : 

"Fourth.  There  shall  be  set  aside  and  reserved  from  the  royalties  received 
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from  oil,  gas,  or  other  tribal  mineral  rights  or  other  tribal  funds,  however 
arising,  not  to  exceed  forty  thousand  dollars  per  annum  for  agency  purposes 
and  as  an  emergency  fund,  which  money  shall  be  paid  out  from  time  to  time  up- 
on the  requisition  of  the  Osage  tribal  council  with  the  approval  of  the  Sec- 
retary of  the  Interior:  Provided,  That  the  provision  in  the  Act  entitled  'An 
Act  making  appropriations  for  the  current  and  contingent  expenses  of  the 
Indian  Department  and  for  fulfilling  treaty  stipulations  with  various  Indian 
tribes  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety- 
eight,  and  for  other  purposes,'  approved  June  seventh,  eighteen  hundred  and 
ninety-seven  (Thirtieth  Statutes  at  Large,  page  ninety),  limiting  the  amount 
of  money  to  be  expended  for  salaries  of  regular  employees  at  any  one  agency 
shall  not  hereafter  apply  to  the  Osage  Agency."     [37  Stat.  L.  88.} 

For  Bee.  4  of  the  Act  of  June  28,  1906,  as  originally  enacted,  see  1909  Supp.  Fed.  Stat. 
Annot.  225. 

Sec.  11.  [Incorisistent  laws  repealed.}  That  all  Acts  or  parts  of  Acts  in- 
consistent herewith  be,  and  the  same  hereby  are,  repealed.     [57  Stat.  L.  88.} 

An  Act  To  provide  for  the  disposal  of  the  unallotted  land  on  the  Omaha  Indian  Reservation, 

in  the  State  of  Nebraska. 

I  Act  of  May  11,  1912,  eh.  121.1 

[Sec.  1.]  [^Omdha  Indian  reservation  —  disposal  of  unallotted  lands  on."] 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  cause  to 
be  surveyed,  if  necessary,  and  appraised,  in  such  manner  as  he  may  direct,  in 
tracts  of  forty  acres  each,  or  as  nearly  as  to  the  Secretary  may  seem  practicable, 
and,  after  such  survey  and  appraisement,  to  sell  and  convey,  in  quantities  not 
to  exceed  one  hundred  and  sixty  acres  to  any  one  purchaser,  all  the  unallotted 
lands  on  the  Omaha  Indian  Keservation,  in  the  State  of  Nebraska,  except  such 
tracts  as  are  hereinafter  specifically  reserved :  Provided,  That  the  said  land  shall 
be  sold  to  the  highest  bidder  under  such  regulations  as  the  Secretary  of  the 
Interior  may  prescribe,  but  no  part  of  said  land  shall  be  sold  at  less  than  the 
appraised  value  thereof:  And  provided  further.  That  prior  to  such  appraise- 
ment and  sale  any  member  of  the  Omaha  Tribe  whose  allotment  is  subject 
to  erosion  by  the  Missouri  Kiver  shall  be  permitted  to  relinquish  such  allot- 
ment and  select  lieu  lands  of  equal  area  from  the  unallotted  lands,  the  lands 
so  relinquished  to  become  a  part  of  the  unallotted  tribal  lands  and  subject  to 
appraisement  and  sale  under  the  terms  of  this  Act.     [37  Stat.  L.  111.] 

Sec,  2.  \_Lands  reserved  for  agency,  etc.  —  town  site  on  agency  lands  — 
intoxicants  prohibited.']  That  the  Secretary  of  the  Interior  is  hereby  directed 
to  reserve  from  sale,  under  the  terms  of  this  Act,  the  following  tracts  of  land 
for  the  purposes  designated :  Forty-nine  acres  of  the  land  now  used  for  agency 
purposes  to  be  reserved  for  agency  and  school  purposes  for  so  long  as  the  need 
thereof  exists ;  ten  acres  to  be  selected  by  the  tribe  for  use  as  a  tribal  cemetery ; 
ten  acres  of  the  land  now  reserved  for  the  use  of  the  Presbyterian  Church  to 
be  selected  by  the  officials  of  said  church  for  the  use  of  the  church  so  long  as 
needed  for  religious  or  educational  purposes ;  two  acres  of  the  land  on  which  is 
standing  what  is  known  as  the  old  Presbyterian  mission  building,  and  the  Secre- 
tary of  the  Interior  is  hereby  authorized  to  cause  a  patent  in  fee  simple  to 
issue  therefor  in  the  name  of  the  State  Historical  Society  of  Nebraska:  Pro- 
vided, That  of  the  land  now  reserved  for  agency  purposes  the  Secretary  of  the 
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Interior  is  directed  to  reserve  and  set  aside  for  town-site  purposes  one  hundred 
and  sixty-four  acres  other  than  the  forty-nine  acres  hereinbefore  reserved,  and 
shall  cause  the  same  to  be  surveyed  and  platted  into  town  lots,  streets,  alleys,  and 
parks,  the  lots  to  be  appraised  and  sold  under  the  terms  of  this  Act,  and  the 
streets,  alleys,  and  parks  are  hereby  dedicated  to  public  use :  Provided  further. 
That  the  lands  allotted,  those  retained  or  reserved,  and  the  surplus  lands  sold, 
set  aside  for  town-site  purposes,  or  otherwise  disposed  of,  shall  be  subject  for  a 
period  of  twenty-five  years  to  all  of  the  laws  of  the  United  States  prohibiting 
the  introduction  of  intoxicants  into  the  Indian  country.     [37  Stat  L.  Ill/] 

Sec.  3.  [Pro  rata  division  of  net  proceeds,]  That  the  proceeds  of  such 
sale,  after  paying  all  the  expenses  incident  to  and  necessary  for  carrying  out 
the  provisions  of  this  Act,  and  after  reimbursing  the  general  trust  fund  of  the 
tribe  for  any  assessment  paid  therefrom  for  protecting  the  unallotted  tribal 
lands  from  overflow,  shall  be  divided  pro-rata  among  the  children  of  the  Omaha 
Tribe  living  on  the  date  of  the  passage  and  approval  of  this  Act  who  have 
not  received  allotments  of  land  under  the  Acts  of  August  seventh,  eighteen 
hundred  and  eighty-two  (Twenty-second  United  States  Statutes  at  Large, 
page  three  hundred  and  forty-one),  and  March  third,  eighteen  hundred  and 
ninety-three  (Twenty-third  United  States  Statutes  at  Large,  page  six  hun- 
dred and  thirty),  and  shall  be  expended  for  the  benefit  of  said  Indians  when 
and  in  such  manner  as  in  the  opinion  of  the  Secretary  of  the  Interior  shall  be 
to  their  best  interests,  and  pending  such  expenditure  by  the  said  Secretary  the 
Fums  due  the  respective  Indians  shall  be  placed  to  the  credit  of  the  said  Indians 
in  the  Treasury  of  the  United  States,  and  shall  bear  interest  at  the  rate  of  five 
per  centum  per  annum,  but  in  the  event  of  the  death  of  any  such  Indian  while 
there  remains  in  the  Treasury  to  his  credit  any  part  of  the  sum  so  deposited 
the  said  sum  shall  be  paid  at  once  to  his  heirs,  who  shall  be  determined  by 
the  Secretary  of  the  Interior  in  accordance  with  the  laws  of  descent  in  force  in 
the  State  of  Nebraska,  and  the  action  of  the  Secretary  of  the  Interior  in  deter- 
mining the  legal  heirs  of  any  deceased  Indian,  as  provided  herein,  shall  in  all 
respects  be  conclusive  and  final.     [57  Stat.  L.  111.] 

Sec.  4.  ^Appropriation.]  That  for  the  purpose  of  carrying  out  the  pro- 
visions of  this  Act  there  is  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  the  sum  of  three  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  to  be  reimbursable  out  of  the  funds  arising  from 
the  sale  of  said  lands.     [57  Stat.  L.  112.] 
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An  Act  Aathorisins  the  Secretary  of  the  Interior  to  classify  and  appraise  unallotted  Indian 

lands. 

lAct  of  June  6,  1912,  ch.  156.2 

[Indian  reservations  —  classification,  etc,  of  unallotted  lands  authorized.] 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  cause  to 
be  classified  or  reclassified  and  appraised  or  reappraised,  in  such  manner  as 
he  may  deem  advisable,  the  unallotted  or  otherwise  unreserved  lands  within 
any  Indian  reservation  opened  to  settlement  and  entry  but  not  classified  and 
appraised  in  the  manner  provided  for  in  the  Act  or  Acts  opening  such  reser- 
vations to  settlement  and  entry,  or  where  the  existing  classification  or  appraise- 
ment is,  in  the  opinion  of  the  Secretary  of  the  Interior,  erroneous.  [57j 
Stai.  L.  126.] 
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An  Act  For  the  relief  of  the  Winnebago  Indians  of  Nebraska  and  Wisconsin. 

lAct  of  July  1,  1012,  ch,  190.1 

[Winnebago  Indians  —  distribviion  of  tribal  funds  to,  per  capita.^  That 
the  Secretary  of  the  Interior  is  hereby  authorized  when  the  amount  of  tribal 
funds  due  the  Winnebagoes  in  Wisconsin  shall  have  been  ascertained,  in 
accordance  with  the  enrollment  as  hereinafter  provided,  to  expend  said  funds 
for  their  benefit  in  such  manner,  including  the  purchase  of  lands  for  said 
Indians,  as  he  may  deem  proper,  or,  in  his  discretion,  to  distribute  said  funds, 
or  any  part  thereof,  per  capita  among  said  Indians:  Provided ,  That  the  Secre- 
tary of  the  Interior  is  hereby  authorized  to  adjust  the  differences,  not  already 
provided  for  by  statute,  between  the  two  branches  of  the  tribe,  arising  from 
errors  in  the  payment  of  annuities,  and  to  settle  the  same  before  the  final  di- 
vision of  the  trust  funds  is  made :  Provided  further.  That  a  special  census  of 
the  two  branches  of  the  Winnebago  Tribe  shall  be  taken  as  of  June  thirtieth, 
nineteen  hundred  and  twelve,  and  that  the  final  division  of  the  capitalized 
funds  of  the  tribe  shall  be  based  upon  the  number  of  persons  belonging  to  each 
branch  who  are  alive  on  that  date.     [57  Stat  L.  187.] 

An  Act  To  provide  for  the  payment  of  drainage  assessments  on  Indian  lands  in  Oklahoma. 

lAct  of  JtUy  19,  1912,  oh.  240.2 

[Sec.  1.]  [Oklahoma  —  drainage  assessments  on  certain  Indian  allotments 
in,  approved.]  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  au- 
thorized, in  his  discretion,  to  approve  the  assessments,  together  with  maps 
showing  right  of  way  and  definite  location  of  proposed  drainage  ditches  made 
under  the  laws  of  the  State  of  Oklahoma  upon  the  allotments  of  certain 
Absentee  Shawnee  and  Citizen  Pottawatomie  allottees  in  Little  River  drain- 
age district,  in  Pottawatomie  County,  Oklahoma,  and  upon  the  allotments  of 
certain  Sac  and  Fox  allottees  in  Deep  Fork  drainage  districts,  in  Lincoln 
County,  Oklahoma.     [37  Stat.  L.  IH.] 

Sec.  2.  [Payment  —  appropriation  —  repayment  from  rentals,  etc.]  That 
the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized,  in  his  discretion, 
to  pay  the  amount  assessed  against  each  of  said  allotments :  Provided,  That  said 
assessment  shall  not  exceed  fifteen  dollars  per  acre  on  any  allotment  or  portion 
thereof;  and  there  is  hereby  appropriated  for  said  purpose,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  the  sum  of  forty  thousand  dol- 
lars, to  be  immediately  available,  the  said  sum  to  be  reimbursable  from  the 
rentals  of  said  allotments,  not  to  exceed  fifty  per  centum  of  the  amount  of 
rents  received  annually,  or  from  any  funds  belonging  to  the  said  allottees,  in 
the  discretion  of  the  Secretary  of  the  Interior.     [37  Stat.  L.  19 J^.] 

Sec.  3.  [Approval  of  right  of  way  —  payment  of  damages  —  general  ap- 
proval  of  assessment  on  restricted  allotments  —  unpaid  assessment  to  become 
a  lien  —  satisfaction.]  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 
authorized,  in  his  discretion,  to  approve  deeds  for  right  of  way  from  such  said 
allottees  or  their  heirs  as  may  be  necessary  to  permit  the  construction  and 
maintenance  of  said  drainage  ditch  upon  the  payment  of  adequate  damages 
therefor. 

That  the  Secretary  of  the  Interior  is  hereby  authorized  to  approve  the 
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assessments  upon  all  other  restricted  allotments  located  within  any  proposed 
drainage  district  located  and  made  under  the  laws  of  the  State  of  Oklahoma. 

That  in  .the  event  any  allottees  shall  receive  a  patent  in  fee  to  an  allotment 
of  land  in  any  lawfully  constituted  drainage  district  within  the  State  of  Okla- 
homa, l)efore  the  United  States  shall  have  been  wholly  reimbursed  as  herein 
provided,  the  amount  remaining  unpaid  shall  become  a  first  lien  on  such  al- 
lotment, and  the  fact  of  such  lien  shall  be  recited  on  the  face  of  each  patent  in 
fee  issued  and  the  amount  of  the  lien  set  forth  thereon,  and  the  receipt  of  the 
Secretary  of  the  Interior,  or  of  the  oflBcer,  agent,  or  employee  duly  authorized 
by  him  for  that  purpose,  for  the  payment  of  the  amount  assessed  against  any 
allotment  as  herein  provided  shall,  when  duly  recorded  by  the  recorder  of  deeds 
in  the  county  wherein  the  land  is  located,  operate  as  a  satisfaction  of  such 
lien.     [37  Stat.  L.  IH.] 

Sec.  4.  [Adoption  of  rules,  etc."]  That  the  Secretary  of  the  Interior  is 
hereby  authorized  to  perform  any  and  all  acts  and  to  make  such  rules  and 
regnlationa  as  may  be  necessary  ind  proper  for  the  purpose  of  carrying  the 
provisions  of  this  Act  into  full  force  and  effect.     [37  Stat.  L.  195.'\ 


[Indian  office  —  estimates  for  all  personal  services  to  he  submitted  —  re- 
striction.l  *  *  *  For  the  fiscal  year  nineteen  hundred  and  fourteen  and 
annually  thereafter  estimates  in  detail  shall  be  submitted  for  all  personal  serv- 
ices required  in  the  Indian  Ofiice,  and  after  the  end  of  the  fiscal  year  nineteen 
hundred  and  thirteen  it  shall  not  be  lawful  to  employ  in  said  office  any  per- 
sonal services  other  than  those  specifically  appropriated  for  in  the  legislative, 
executive,  and  judicial  appropriation  Acts,  except  temporary  details  of  field 
employees  for  service  connected  solely  with  their  respective  employments.  [57 
Stat.  L.  S96.'] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.   23, 
1912,  eh.  350. 


An  Act  To  amend  an  Act  entitled  "An  Act  to  provide  for  the  final  disposition  of  the  affairs 
of  the  Five  Civilized  Tribes  in  the  Indian  Territory,  and  for  other  purposes,"  approved 
April  twenty-sixth,  nineteen  hundred  and  six  (Thirty-fourth  Statutes  at  Large,  page 
one  hundred  and  thirty-seven.) 

I  Act  of  August  24,   1912,  ch.  308,2 

• 

[Sale  of  reserved  Choctaw  lands,  etc.,  in,  authorized,']  That  the  Secretary 
of  the  Interior  be,  and  he  is  hereby,  authorized  to  sell,  upon  such  terms  and 
conditions,  under  such  regulations,  and  in  such  tracts  as  he  shall  deem  ad- 
visable, the  land  and  timber,  together  or  separately,  reserved  from  allotment 
under  the  provisions  of  section  seven  of  the  Act  entitled  "An  Act  to  provide 
for  the  final  disposition  of  the  affairs  of  the  Five  Civilized  Tribes  in  the  Indian 
Territory,  and  for  other  purposes,"  approved  April  twenty-sixth,  nineteen  hun- 
dred and  six  (Thirty-fourth  Statutes  at  Large,  page  one  hundred  and  thirty- 
seven.)     [37  Stat.  L.  497.'] 

For  sec.  7  of  the  Act  of  April  26,  1906,  see  1909  Supp.  Fed.  Stat.  Annot.  193. 
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[Educational  leaves  to  employees  of  Indian  schools.']  *  *  *  That  here- 
after employees  of  Indian  schools  may  be  allowed,  in  addition  to  annual  leave, 
educational  leave  not  to  exceed  fifteen  days  per  calendar  year  for  attendance  at 
educational  gatherings/  conventions,  institutions'  or  training  schools,  if  the 
interests  of  the  service  require,  and  under  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  and  no  additional  salary  or  expense  on  account 
of  this  leave  of  absence  shall  be  incurred.     \_S7  Stat  L,  519.'] 

This  and  the  four  paragraphs  foUowing  are  from  the  Indian  Appropriation  Act  of  Aug. 
24,  1912,  ch.  388. 

^Sacramental  wines  in  Indian  country.]  *  ♦  ♦  That  hereafter  it  shall 
not  be  unlawful  to  introduce  and  use  wines  solely  for  sacramental  purposes, 
under  church  authority,  at  any  place  within  the  Indian  country  or  any  Indian 
reservation,  including  the  Pueblo  Reservations  in  New  Mexico :  Provided,  also. 
That  the  powers  conferred  by  section  seven  hundred  and  eighty-eight  of  the 
Revised  Statutes  upon  marshals  and  their  deputies  are  hereby  conferred  upon 
the  chief  special  officer  for  the  suppression  of  the  liquor  traffic  among  Indians 
and  duly  authorized  officers  working  under  his  supervision  whose  appointments 
are  made  or  affirmed  by  the  Commissioner  of  Indian  Affairs  or  the  Secretary 
of  the  Interior.     [87  Stat.  L.  619.] 

For  R.  S.  sec.  788,  see  4  Fed.  Stat.  Annot.  161. 

\ Agency  employees  —  limit  for  salaries  increased.]  *  *  *  That  so 
much  of  the  provision  of  the  Indian  appropriation  Act  of  June  seventh,  eighteen 
hundred  and  ninety-seven  (Thirtieth  Statutes  at  Large,  pages  sixty-two  to  nine- 
ty), as  limits  the  amount  that  may  be  paid  for  salaries  or  compensation  to 
employees  regularly  employed  at  any  one  agency  to  ten  thousand  dollars,  and 
at  a  consolidated  agency  to  fifteen  thousand  dollars,  is  hereby  amended  by  in- 
creasing the  amounts  to  fifteen  thousand  dollars  and  twenty  thousand  dollars, 
respectively.     [SI  Stat.  L.  521.] 

[Board  of  Indian  commissioners  —  secretary  allowed  —  P^y«]  ♦  ♦  * 
That  hereafter  the  Board  of  Indian  Commissioners  is  authorized  to  employ 
a  secretary,  not  a  member  of  said  board,  and  pay  his  salary  out  of  the  appro- 
priation herein  made  or  which  shall  hereafter  be  made  for  said  boari  [S7 
Stat.  L.  621.] 

[Five  Civilized  Tribes  —  town  lots  —  acceptance  of  payments  on,  forfeited.] 
*  *  *  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized, 
in  his  discretion,  to  accept  payment  to  the  full  amount  of  the  purchase  money 
due,  including  interest  to  date  of  payment,  on  any  town  lots  originally  sold 
as  provided  in  agreements  with  any  of  the  Five  Civilized  Tribes  and  declared 
forfeited  by  reason  of  nonpayment  of  amount  due  and  not  resold.  [^7  Stat.  L. 
6S2.]  -      ■ 


An  Act  ReguUting  Indian  allotments  disposed  of  by  wUL 
lAct  of  Fehrttary  14,  1918,  6h.  55.1 

[Indian  trust  allotments,  etc.]  That  section  two  of  an  Act  entitled  ^'An  Act 
to  provide  for  determining  the  heirs  of  deceased  Indians,  for  the  disposition 
and  sale  of  allotments  of  deceased  Indians,  for  the  leasing  of  allotments,  and 
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for  other  purposes/^  approved  June  twenty-fifth,  nineteen  hundred  and  ten,  be 
amended  to  read  as  follows : 

"Sec.  2.  That  any  persons  of  the  age  of  twenty-one  years  having  any  right, 
title,  or  interest  in  any  allotment  held  under  trust  or  other  patent  containing 
restrictions  on  alienation  or  individual  Indian  moneys  or  other  property  held 
in  trust  by  the  United  States  shall  have  the  right  prior  to  the  expiration  of 
the  trust  or  restrictive  period,  and  before  the  issuance  of  a  fee  simple  patent 
or  the  removal  of  restrictions,  to  dispose  of  such  property  by  will,  in  accord- 
ance with  regulations  to  be  prescribed  by  the  Secretary  of  the  Interior:  Pro- 
vided, however.  That  no  will  so  executed  shall  be  valid  or  have  any  force  or 
efiFect  unless  and  until  it  shall  have  been  approved  by  the  Secretary  of  the 
Interior:  Provided  further.  That  the  Secretary  of  the  Interior  may  approve  or 
disapprove  the  will  either  before  or  after  the  death  of  the  testator,  and  in  case 
where  a  will  has  been  approved  and  it  is  subsequently  discovered  that  there  has 
been  fraud  in  connection  with  the  execution  or  procurement  of  the  will  the 
Secretary  of  the  Interior  is  hereby  authorized  within  one  year  after  the  death 
of  the  testator  to  cancel  the  approval  of  the  will,  and  the  property  of  the  testa- 
tor shall  thereupon  descend  or  be  distributed  in  accordance  wilii  the  laws  of 
the  State  wherein  the  property  is  located:  Provided  further.  That  the  ap- 
proval of  the  will  and  the  death  of  the  testator  shall  not  operate  to  terminate 
the  trust  or  restrictive  period,  but  the  Secretary  of  the  Interior  may,  in  his 
discretion,  cause  the  lands  to  be  sold  and  the  money  derived  therefrom,  or  so 
much  thereof  as  may  be  necessary,  used  for  the  benefit  of  the  heir  or  heirs 
entitled  thereto,  remove  the  restrictions,  or  cause  patent  in  fee  to  be  issued 
to  the  devisee  or  devisees,  and  pay  the  moneys  to  the  legatee  or  legatees  either 
in  whole  or  in  part  from  time  to  time  as  he  may  deem  advisable,  or  use  it  for 
their  benefit:  Provided  also.  That  sections  one  and  two  of  this  Act  shall  not 
apply  to  the  Five  Civilized  Tribes  or  the  Osage  Indians."     [57  Stat.  L.  675.] 

For  see.  2  of  the  Act  of  June  25,  1910,  as  originally  enacted,  see  1912  Supp.  Fed.  Stat. 
Annot.  97. 


An  Act  For  the  relief  of  Indians  occupying  railroad  lands  in  Arisona,  New  MeadcOi  or 

California.  ^ 

lAct  of  March  4,  1913,  ch,  153,1 

[Relinquishment  to  Indian  occupants  of  lands  in  railroad  grants,  Arizona, 
New  Mexico,  and  Calif omia.'\  That  the  Secretary  of  the  Interior  be,  and  he 
is  hereby,  authorized  in  his  discretion  to  request  of  the  present  claimant  under 
any  railroad  land  grant  a  relinquishment  or  reconveyance  of  any  lands  situ- 
ated within  the  States  of  Arizona,  New  Mexico,  or  California  passing  under 
the  grant  which  are  shown  to  have  been  occupied  for  five  years  or  more  by  an 
Indian  entitled  to  receive  the  tract  in  allotment  under  existing  law  but  for 
the  grant  to  the  railroad  company,  and  upon  the  execution  and  filing  of  such 
relinquishment  or  reconveyance  the  lands  shall  thereupon  become  available  for 
allotment,  and  the  company  relinquishing  or  reconveying  shall  be  entitled  to 
select  witJhin  a  period  of  three  years  after  the  approval  of  this  Act  and  have 
patented  to  it  other  vacant  nonmineral,  non  timbered,  surveyed  public  lands 
of  equal  area  and  value  situated  in  the  same  State,  as  may  be  agreed  upon  by^ 
the  Secretary  of  the  Interior,  provided  that  the  total  area  of  land  that  may  be 

exchaiiged  under  the  provisions  of  this  Act  shall  not  exceed  three  thousand 
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acres  in  Arizona,  sixteen  thousand  acres  in  Xew  Mexico,  and  five  thousand 
acres  in  California.     [37  Stat.  L.  1007.] 


An  Act  Authorizing  the  Secretary  of  the  Interior  to  lease  to  the  operators  of  coal  mines 
in  Oklahoma  additional  acreage  from  the  unleased  segregated  coal  land  of  the  Choctaw 
and  Chickasaw  Nations. 

I  Act  of  March  4,  10  IS,  ch.  162.'} 

[Choctaw  and  Chickasaw  coal  lands  —  operators  may  lease  additional  acre- 
age.']  That  the  Secretary  of  the  Interior,  under  rules  and  regulations  to  be 
prescribed  by  him,  may  gi'ant  to  the  operator  of  any  coal  mine  or  mines  in 
the  State  of  Oklahoma  the  right  to  lease  additional  acreage  from  the  unleased 
segregated  coal  land  of  the  Choctaw  and  Chickasaw  Nations,  in  the  State  of 
Oklahoma  not  to  exceed,  in  any  case  six  hundred  and  forty  acres  of  land: 
Provided,  That  the  land  sotight  to  be  leased  adjoins  and  is  contiguous  to  the 
coal-mining  property  of  the  applicant  in  operation:  And  provided  further. 
That  the  right  to  lease  such  additional  lands  shall  extend  only  to  coal-mining 
corporations,  individual  or  individuals  actually  operating  coal  mines  in  said 
State  in  good  faith,  and  in  only  such  cases  as  may  be  found  necessary  for  the 
successful  administration  of  such  mine:  And  provided  further.  That  the  lease 
or  leases  on  such  additional  coal  lands  shall  not  be  made  for  a  longer  period 
of  time  than  existing  leases  of  the  respective  applicants  and  shall  not  be  made 
at  a  less  rate  of  royalty  than  the  rate  of  royalty  paid  on  existing  leases  now 
in  operation  in  said  State  of  Oklahoma.     [37  Stat.  L.  1007.] 


[Sec.  1.]  [Oaths  of  employees  in  Indian  service.]  *  *  *  That  superin- 
tendents and  acting  superintendents  in  charge  of  Indian  reservations,  schools,  ir- 
rigation and  allotment  projects  are  hereby  authorized  and  empowered  to  admin- 
ister the  oath  of  ofiice  required  of  employees  placed  under  their  jurisdiction. 
[38  Stat.  L.  80.] 

[Determining  heirs  of  Indian  allottees.]  *  *  *  That  hereafter  upon 
the  determination  of  the  heirs  of  a  deceased  Indian  by  the  Secretary  of  the 
Interior  there  shall  be  paid  by  such  heirs  or  from  the  estate  of  such  deceased 
Indian  or  deducted  from  the  proceeds  from  the  sale  of  the  land  of  the  de- 
ceased allottee  or  from  any  trust  funds  belonging  to  the  estate  of  the  decedent, 
the  sum  of  $15,  to  cover  the  cost  of  determining  the  heirs  to  the  estate  of  the 
said  deceased  allottee,  which  amount  shall  be  accounted  for  and  paid  into  the 
Treasury  of  the  United  States  and  a  report  made  annually  to  Congress  by  the 
Secretary  of  the  Interior  on  or  before  the  first  INfonday  in  December  of  all 
moneys  collected  and  deposited  as  herein  directed.     [^<^  Stat.  L.  80.] 

This  section  and  sees.  18  and  26  following  are  from  the  Indian  Appropriation  Act  of  June 
30,  1913,  ch.  4. 

Sec.  18.  [Cemetery  lands  —  transfers  authorized.]  *  *  *  That  where 
any  cemetery  now  exists  within  the  lands  of  the  Five  Civilized  Tribes,  said  land 
within  said  cemetery,  together  with  the  land  adjoining  the  same,  where  neces- 
sary, not  exceeding  twenty  acres  in  the  aggregate  to  any  one  cemetery,  shall  be 
transferred  by  the  Secretary  of  the  Interior  to  the  proper  party,  association,  or 
corporation,  or  to  the  count v  commissioners  of  the  State  of  Oklahoma,  for  ceme- 

172 


Act  of  June  30,  1913.  INDIANS.  Res.  of  Dec.  8,  1913. 

tery  purposes  only,  under  such  terms,  conditions,  and  regulations  as  he  may  pre- 
scribe.    [38  Stat.  L.  96.'] 

[Osage  Indians  —  payments  to  be  withheld  if  children  not  placed  in  school.'] 
*  *  *  That  hereafter  the  Commissioner  of  Indian  Affairs  is  authorized  in 
his  discretion  to  withhold  any  annuities  or  other  payments  due  to  Osage  In- 
dian minors,  above  six  years  of  age,  whose  parents  fail,  neglect,  or  refuse  to 
place  such  minors  in  some  established  school  for  a  reasonable  portion  of  each 
year  and  to  keep  such  children  in  regular  attendance  thereof.  The  Commis- 
sioner of  Indian  Affairs  is  authorized  to  make  such  rules  and  regulations  as 
may  be  necessary  to  put  this  provision  into  force  and  effect.     [38  Stat.  L.  96.] 

[Five  civilized  tribes  —  contracts  as  to  tribal  funds,  etc.,  subject  to  official 
approval.]  *  *  *  No  contract  made  with  any  Indian,  where  such  contract 
relates  to  the  tribal  funds  or  property  in  the  hands  of  the  United  States,  shall 
be  valid,  nor  shall  any  payment  for  services  rendered  in  relation  thereto  be 
made  unless  the  consent  of  the  United  States  has  previously  been  given.  [38 
Stat.  L.  97.] 

Sec.  26.  [Bureau  of  Indian  Affairs  —  system  of  bookkeeping  to  be  installed 
—  detailed  statement  in  annual  report  —  allotment  of  appropriations  before 
expenditures  —  estimates  to  contain  classified  statement.]  On  or  before  the 
first  day  of  July,  nineteen  hundred  and  fourteen,  the  Secretary  of  the  In- 
terior shall  cause  a  system  of  bookkeeping  to  be  installed  in  the  Bureau  of 
Indian  Affairs,  which  will  afford  a  ready  analysis  of  expenditures  by  appropria- 
tions and  allotments  and  by  units  of  the  service,  showing  for  each  class  of 
work  or  activity  carried  on,  the  expenditures  for  the  operation  of  the  service, 
for  repairs  and  preservation  of  property,  for  new  and  additional  property, 
salaries  and  wages  of  employees,  and  for  other  expenditures.  Provision  shall 
be  made  by  the  Secretary  of  the  Interior  for  further  analysis  of  each  of  the 
foregoing  classes  of  expenditures,  if,  in  his  judgment,  he  shall  deem  it  ad- 
visable. Annually,  after  July  first,  nineteen  hundred  and  fourteen,  a  detailed 
statement  of  expenditures,  as  hereinbefore  described,  shall  be  incorporated  in 
the  annual  report  of  the  Commissioner  of  Indian  Affairs  and  transmitted  by  the 
Secretary  of  the  Interior  te  Congress  on  or  before  the  first  Monday  in  December. 
Before  any  appropriation  for  the  Indian  Service  is  obligated  or  expended,  the 
Secretary  of  the  Interior  shall  make  allotments  thereof  in  conformity  with  the 
intent  and  purpose  of  this  Act,  and  such  allotments  shall  not  be  altered  or  modi- 
fied except  with  his  approval.  After  July  first,  nineteen  hundred  and  fourteen, 
the  estimates  for  appropriations  for  the  Indian  Service  submitted  by  the  Sec- 
retary of  the  Interior,  shall  be  accompanied  by  a  detailed  statement,  classified 
in  the  manner  prescribed  in  the  first  paragraph  of  this  section,  showing  the 
purposes  for  which  the  appropriations  are  required.      [38  Stat.  L,  103.] 


Joint  Resolution  Extending  time  for  completion  of  classification  and  appraisement  of  surface 
of  segregated  coal  and  asphalt  lands  of  the  Choctaw  and  Chickasaw  Nations  and  of  the 
improvements  thereon,  and  making  appropriation  therefor. 

[Joint  Resolution  of  Dec.  S,  19X3,  No.  14.] 

[Choctaw  and  Chickasaw  coal  and  asphalt  lands  —  classification  and  appraise- 
ment.] That  the  Act  of  Congress  approved  February  nineteenth,  nineteen 
hundred  and  twelve  (Thirty-seventh  Statutes  at  Large,  page  sixty-seven),  being 
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^^An  Act  to  provide  for  the  sale  of  the  surface  of  the  segregated  coal  and  asphalt 
lands  of  the  Choctaw  and  Chickasaw  Nations^  and  for  other  purposes,"  be,  and 
the  same  is  hereby,  amended  to  provide  that  the  classification  and  appraisement 
of  the  surface  of  said  segregated  lands  as  required  by  said  Act  and  the  classi- 
fication and  appraisement  of  the  improvements  thereon  as  required  by  section 
eighteen  of  the  Act  of  Congress  approved  August  twenty-fourth,  nineteen  hun- 
dred and  twelve  (Thirty-seventh  Statutes  at  Large,  pages  five  hundred  and 
eighteen  to  five  hundred  and  thirty-one),  shall  be  completed  not  later  than  sixty 
days  from  the  date  of  approval  of  this  resolution:  Provided,  That  at  the 
expiration  of  such  time  any  classification,  appraisement,  or  other  work  incident 
thereto  remaining  unfinished  shall  be  completed  by  the  Secretary  of  the  Interior 
under  rules  and  regulations  to  be  prescribed  by  him,  and  the  sum  of  $5,000, 
to  be  paid  out  of  the  Choctaw  and  Chickasaw  tribal  funds,  is  hereby  appropri- 
ated for  such  purpose.  [55  Stat.  L.  — .] 


INDUSTRIAL  RELATIONS. 


Commission  On,  see  LABOR. 


INJUNCTIONS. 


Interlocutory  Injunctions,  see  JUDICIARY. 


INSPECTION. 


Nursery  Stock  Imported,  sec  AGRICULTURE. 

Steamboat  Inspection,  see  STEAM  VESSELS, 

Viruses,  Serums  and  Toxins,  see  HEALTH  AND  QUARANTINE. 
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INTERIOR  DEPARTMENT. 

Act  of  August  24,  1912,  Ch.  370,  175. 

Sec.  1.  Copies  of  Records  to  be  Furnished  —  Schedule  of  Fees  —  Verifica- 
tion—  No  Charge  for  Official  Use  —  Authenticated  Copies  of 
Printed  Rules,  etc.   175. 

2.  Inspection  of  Records,  175. 

3.  Acceptance  as  Evidence,  176. 

4.  Use  of  Seal,  176. 

5.  Authority    to    Recorders    of    Land    Office    Repealed  —  Laws    Not 

Changed  —  Indian  Service  Records  —  Fee  for  Certificate  of  Official 
Character,  176. 

6.  Deposit  of  Receipts,  176. 


CB088-BEFEBENCE. 

See  also  INDIANS. 


An  Act  To  make  miiform  diaries  for  furnishing  copies  of  records  of  the  Department  of  the 
Interior  and  of  its  several  bureaus. 

,  I  Act  of  Augiut  24,  1012,  ch.  d70.] 

[Sec.  1.]  [Copies  of  records  to  he  furnished  —  schedtde  of  fees  —  verificor 
iion  —  no  charge  for  official  "use  —  avihenticated  copies  of  printed  rules,  etc.'] 
That  the  Secretary  of  the  Interior,  the  head  of  any  bureau,  office,  or  institu- 
tion, or  any  officer  of  that  department,  may,  when  not  prejudicial  to  the  in- 
terests of  the  Government,  furnish  authenticated  or  unauthenticated  copies 
of  any  official  books,  records,  papers,  documents,  maps,  plats,  or  diagrams 
within  his  custody,  and  charge  therefor  the  following  fees:  For  all  written 
copies,  at  the  rate  of  fifteen  cents  for  each  hundred  words  therein;  for  each 
photolithographic  copy,  twenty-five  cents  where  such  copies  are  authorized 
by  law;  for  photographic  copies,  fifteen  cents  for  each  sheet;  and  for  tracings 
or  blue  prints  the  cost  of  the  production  thereof  to  be  determined  by  the  officer 
furnishing  such  copies,  and  in  addition  to  these  fees  the  sum  of  twenty-five 
eents  shall  be  charged  for  each  certificate  of  verification  and  the  seal  attached 
to  authenticated  copies :  Provided,  That  there  shall  be  no  charge  for  the  making 
or  verification  of  copies  required  for  official  use  by  the  officers  of  any  branch 
of  the  Government :  Provided  further.  That  only  a  charge  of  twenty-five  cents 
shaU  be  made  for  furnishing  authenticated  copies  of  any  rules,  regulations,  or 
instructions  printed  by  the  Government  for  gratuitous  distribution.     [S7  Stat. 

Sbc.  2.  [Inspection  of  records.]  That  nothing  in  this  Act  shall  be  con- 
strued to  limit  or  restrict  in  any  manner  the  authority  of  the  Secretary  of  the 
Interior  to  prescribe  such  rules  and  regulations  as  he  may  deem  proper  gov- 
erning the  inspection  of  the  records  of  said  department  and  its  various  bureaus 
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by  the  general  public,  and  any  person  having,  any  particular  interest  in  any 
of  such  records  may  be  permitted  to  take  copies  of  such  records  under  such  rules 
and  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior.  [^7 
Stat.  L.  498.'] 

Sec.  3.  [^Acceptance  as  evidence.]  That  all  authenticated  copies  furnished 
under  this  Act  shall  be  admitted  in  evidence  equally  with  the  originals  thereof. 

Sec.  4.  [Use  of  seaL]  That  all  oflScers  who  furnish  authenticated  copies 
under  this  Act  shall  attest  their  authentication  by  the  use  of  an  official  seal, 
which  is  hereby  authorized  for  that  purpose.     [87  Stat.  L.  498.] 

Sec.  5.  [Authority  to  recorders  of  Land  Office  repealed  —  latvs  not  changed 
—  Indian  service  records —  fee  for  certificate  of  official  character.]  That  the 
Act  of  Congress  approved  April  nineteenth,  nineteen  timdred  and  four,  chapter 
thirteen  hundred  and  ninety-six,  be,  and  the  same  is  hereby,  repealed;  but 
nothing  in  this  Act  shall  be  so  construed  as  to  repeal  the  provisions  of  sec- 
tions four  hundred  and  ninety  to  four  hundred  and  ninety-three,  inclusive, 
and  forty-nine  hundred  and  thirty-four  of  the  Revised  Statutes,  fixing  the 
rates  for  patent  fees;  or  the  Act  approved  March  third,  eighteen  hundred  and 
ninety-one,  chapter  five  hundred  and  forty-one,  fixing  a  rate  for  certifying 
printed  copies  of  specifications  and  drawings  of  patents ;  or  of  section  fourteen 
of  the  Act  of  February  twentieth,  nineteen  hundred  and  five,  chapter  five 
hundred  and  ninety-two,  to  authorize  the  registration  of  trade-marks  used  in 
commerce  with  foreign  nations  or  among  the  several  States  or  with  Indian 
tribes,  and  to  protect  the  same ;  nor  shall  anything  in  this  Act  be  construed  to  re- 
peal any  of  the  provisions  of  section  eight  of  the  Act  approved  April  twenty- 
gixth,  nineteen  hundred  and  six,  chapter  eighteen  hundred  and  seventy-six,  au- 
thorizing the  officer  having  charge  of  the  custody  of  any  records  pertaining 
to  the  enrollment  of  members  of  the  Five  Civilized  Tribes  of  Indians  to  furnish 
certified  copies  of  such  records  and  charge  for  that  service  such  fees  as  the 
Secretary  of  the  Interior  may  prescribe;  nor  shall  anything  herein  contained 
prevent  the  Secretary  of  the  Interior,  under  his  general  power  of  supervision 
over  Indian  affairs,  from  prescribing  such  charges  or  fees  for  furnishing  certi- 
fied copies  of  the  records  of  any  Indian  agency  or  Indian  school  as  he  may 
deem  proper;  and  the  said  Secretary  is  hereby  authorized  to  charge  a  fee  of 
twenty-five  cents  for  each  certified  copy  issued  by  him  as  to  the  official  char- 
acter of  any  officer  of  his  department.    [37  Stat.  L.  498,] 

For  the  Act  of  April  19,  1904,  here  repealed,  see  10  Fed.  Stat.  Annot.  354. 

Sec.  6.  [Deposit  of  receipts.]  That  all  sums  received  under  the  provi- 
sions of  this  Act  shall  be  deposited  in  the  Treasury  to  the  credit  of  miscel- 
laneous receipts.     [57  Stai.  L.  498.] 
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CR088-REFER£irCES. 

Appointment  of  Bonded  Deputies,  see  CIVIL  SERVICE. 
Bonded  Manufacturing  Warehouses,  see  CUSTOMS  DUTIES. 
Certified  Checks  in  Payment  of  Taxes,  see  CUSTOMS  DUTIES. 
Printing  Stamps,  see  PUBLIC  PRINTING. 
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An  Act  To  provide  for  a  tax  upon  white  phosphorus  matches,  and  for  other  purposes. 

lAct  of  Aug.  9,  1912,  ch.  75.] 

[Sbc.  1.]  [Tax  on  white  phosphorus  matches  —  meaning  of  ''white  phos- 
phonis.^^ll  That  for  the  purposes  of  this  Act  the  words  "white  phosphorus" 
shall  be  understood  to  mean  the  common  poisonous  white  or  yellow  phosphorus 
used  in  the  manufacture  of  matches  and  not  to  include  the  nonpoisonous  forms 
or  the  nonpoisonous  compounds  of  white  or  yellow  phosphorus.  [S7  Stat.  L, 
81.^ 

Sec.  2.  [Manufacturer  to  register  with  internal  revenue  collector  —  penalty 
for  failure  —  regulation  of  business  —  bond."]  That  every  manufacturer  of 
white  phosphorus  matches  shall  register  with  the  collector  of  internal  revenue 
of  the  district  his  name  or  style,  place  of  manufactory,  and  the  place  where 
such  business  is  to  be  carried  on ;  and  a  failure  to  register  as  herein  provided 
and  required  shall  subject  such  person  to  a  penalty  of  not  more  than  five  hun- 
dred dollars.  Every  manufacturer  of  white  phosphorus  matches  shall  file  with 
the  collector  of  internal  revenue  of  the  district  in  which  his  manufactory 
is  located  such  notices,  inventories,  and  bonds,  shall  keep  such  books  and  render 
such  returns  in  relation  to  the  business,  shall  put  up  snob  signs  and  affix  such 
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number  to  his  factory^  and  conduct  his  business  under  such  surveillance  of 
officers  and  agents  as  the  Commissioner  of  Internal  Eevenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may,  by  regulation,  require.  The  bond  re- 
quired of  such  manufacturer  shall  be  with  sureties  satisfactory  to  the  collector 
of  internal  revenue  and  in  the  penal  sum  of  not  less  than  one  ^ousand  dollars ; 
and  the  sum  of  said  bond  may  be  increased  from  time  to  time  and  additional 
sureties  required  at  the  discretion  of  the  collector  or  under  instructions  of 
the  Commissioner  of  Internal  Revenue.     [57  8iai.  L.  5i.] 

Sec.  3.  [Packages  required  —  tax  levied  —  stamps  to  he  affixed  —  penalty 
for  not  canceling  stamps.']  That  all  white  phosphorus  matches  shall  be  packed 
by  the  manufacturer  thereof  in  packages  containing  one  hundred,  two  hundred, 
five  hundred,  one  thousand,  or  one  thousand  five  hundred  matches  each,  which 
shall  then  be  packed  by  the  manufacturer  in  packages  containing  not  less  than 
fourteen  thousand  four  hundred  matches,  and  upon  white  phosphorus  matches 
manufactured,  sold,  or  removed  there  shall  be  levied  and  collected  a  tax  at  the 
rate  of  two  cents  per  one  hundred  matches,  which  shall  be  represented  by  adhe- 
sive stamps,  and  this  tax  shall  be  paid  by  the  manufacturer  thereof,  who  shall 
affix  to  every  package  containing  one  hundred,  two  hundred,  five  hundred,  one 
thousand,  or  one  thousand  five  hundred  matches  such  stamp  of  the  required 
value  and  shall  place  thereon  the  initials  of  his  name  and  the  date  on  which 
such  stamp  is  affixed,  so  that  the  same  may  not  again  be  used*  Every  person 
who  fraudulently  makes  use  of  an  adhesive  stamp  to  denote  any  tax  imposed 
by  this  section  without  so  effectually  canceling  such  stamp  shall  forfeit 
the  sum  of  fifty  dollars  for  every  stamp  in  respect  to  which  such  offense  is 
committed.     [S7  Stat.  L.  81.] 

Sec.  4.  [Punishment  for  selling,  etc.,  unstamped  matches  —  evasion  of  tax.] 
That  every  manufacturer  of  matches  who  manufactures,  sells,  removes,  distrih- 
utes,  or  offers  to  sell  or  distribute  white  phosphorus  matches  without  there  being 
affixed  thereto  an  adhesive  stamp,  denoting  the  tax  required  by  this  Act,  effectu- 
ally canceled  as  provided  by  the  preceding  section,  shall  for  each  offense  be  fined 
not  more  than  one  thousand  dollars  and  be  imprisoned  not  more  than  two  years. 
Every  manufacturer  of  matches  who,  to  evade  the  tax  chargeable  thereon  or 
any  part  thereof,  hides  or  conceals,  or  causes  to  be  hidden  or  concealed,  or  re- 
moves or  conveys  away,  or  deposits  or  causes  to  be  removed  or  conveyed  away 
from  or  deposited  in  any  place  any  white  phosphorus  matches,  shall  for  each 
offense  be  fined  not  more  than  one  thousand  dollars  and  be  imprisoned  not  more 
than  two  years,  or  both,  and  all  such  matches  shall  be  forfeited.  [57  Stat.  L. 
82.] 

Sec.  5.  [Pumshmeni  for  use  of  insufficient  stamps.]  That  every  person 
who  affixes  a  stamp  on  any  package  of  white  phosphorus  matches  denoting  a 
less  amount  of  tax  than  that  required  by  law  shall  for  each  offense  be  fined  not 
more  than  one  thousand  dollars  or  be  imprisoned  not  more  than  two  years,  or 
both.     [57  Stat.  L.  82.] 

Sec.  6.   [Penalty  for  reusing  stamps,  etc.]    That  every  person  who  removes, 

defaces,  or  causes  or  permits  or  suffers  the  removal  or  defacement  of  any  such 

stamp,  or  who  uses  any  stamp  or  any  package  to  which  any  stamp  is  affixed  to 

cover  any  other  white  phosphorus  matches  than  those  originally  contained  in 

such  package  with  such  stamp  when  first  used,  to  evade  the  tax  imposed  by  this 

Act,  shall  for  every  such  package  in  respect  to  which  any  such  offense  is  com- 
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mitted  be  fined  fifty  dollars,  and  all  such  matches  shall  also  be  forfeited.     \_S7 
Stat.  L.  82.'\ 

Sec.  7,  [Forfeiture  of  factory,  etc.,  for  aitempts  to  defraud  —  unstamped 
paclcages.li  That  every  manufacturer  of  white  phosphorus  matches  who  de* 
frauds  or  attempts  to  defraud  the  United  States  of  the  tax  imposed  by  this  Act, 
or  any  part  thereof,  shall  forfeit  the  factory  and  manufacturing  apparatus  used 
by  him  and  all  the  white  phosphorus  matches  and  all  raw  material  for  the  pro- 
duction of  white  phosphorus  matches  found  in  the  factory  and  on  the  factory 
premises,  or  owned  by  him,  and  shall  be  fined  not  more  than  five  thousand  dol- 
lars or  be  imprisoned  not  more  than  three  years,  or  both.  All  packages  of  •white 
phosphorus  matches  subject  to  tax  under  this  Act  that  shall  be  found  without 
stamps  as  herein  provided  shall  be  forfeited  to  the  United  States.  [57  Stat.  L. 
82.-] 

Sec.  8.  [Special  stamps  to  be  issued  —  sale,  etc.  —  counterfeiting,  etc.,  laws 
applicable.^  That  the  Commissioner  of  Internal  Eevenue  shall  cause  to  be  pre- 
pared suitable  and  special  stamps  for  payment  of  the  tax  on  white  phosphorus 
matches  provided  for  by  this  Act.  Such  stamps  shall  be  furnished  to  collect- 
ors, who  shall  sell  the  same  only  to  duly  qualified  manufacturers.  Every  col- 
lector shall  keep  an  account  of  the  number  and  denominate  values  of  the  stamps 
sold  by  him  to  each  manufacturer.  *  All  the  provisions  and  penalties  of  existing 
laws  governing  the  engraving,  issuing,  sale,  affixing,  cancellation,  accountability, 
effacement,  destruction,  and  forgery  of  stamps  provided  for  internal  revenue  are 
hereby  made  to  apply  to  stamps  provided  for  by  this  Act.     [37  Stat.  L.  82.^ 

Sec.  9.  [Assessment  of  tax  on  matches  sold  without  stamps.'\  That  when- 
ever any  manufacturer  of  white  phosphorus  matches  sells  or  removes  any  white 
phosphorus  matches  without  the  use  of  the  stamps  required  by  this  Act,  it  shall 
be  the  duty  of  the  Commissioner  of  Internal  Revenue,  within  a  period  of  not 
more  than  two  years  after  such  sale  or  removal,  upon  satisfactory  proof,  to  esti- 
mate the  amount  of  tax  which  has  been  omitted  to  be  paid,  and  to  make  an  as- 
sessment therefor  and  certify  the  same  to  the  collector,  who  shall  collect  the 
same  according  to  law.  The  tax  so  assessed  shall  be  in  addition  to  the  penalties 
imposed  by  law  for  such  sale  or  removal.     [37  Stat.  L.  82.'\ 

Sec.  10.  [Importation  prohibited  after  Jamuiry  1,  1913  —  certificate  re- 
quired on  all  matches  imported.^  That  on  and  after  January  first,  nineteen 
hundred  and  thirteen,  white  phosphorus  matches,  manufactured  wholly  or  in 
part  in  any  foreign  country,  shall  not  be  entitled  to  entry  at  any  of  the  ports 
of  the  United  States,  and  the  importation  thereof  is  hereby  prohibited.  All 
matches  imported  into  the  United  States  shall  be  accompanied  by  such  certifi- 
cate of  ofiicial  inspection  by  the  government  of  the  country  in  which  such 
matches  were  manufactured  as  shall  satisfy  the  Secretary  of  the  Treasury  that 
they  are  not  white  phosphorus  matches.  The  Secretary  of  the  Treasury  is  au- 
thorized and  directed  to  prescribe  such  regulations  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  section.     [S7  Stat.  L.  ^5.] 

Sec.  11.  [Exportation  unlawful  after  January  1,  191  Jf.  —  penalty  for  vio- 
lation.'] That  after  January  first,  nineteen  hundred  and  fourteen,  it  shall  be 
unlawful  to  export  from  the  TTnited  States  any  white  phosphorus  matches.  Any 
person  guilty  of  violation  of  this  section  shall  ho  fined  not  less  than  oue  thousand 
dollars  and  not  more  than  five  thousand  dollar^;,  and  anv  white  phosphorua 
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znatdbes  exported  or  attempted  to  be  exported  shall  be  confiscated  to  the  United 
States  and  destroyed  in  such  manner  as  may  be  prescribed  by  the  Secretfiry  of 
the  Treasury,  who  shall  have  power  to  issue  such  regulations  to  customs  oflScers 
as  are  necessary  to  the  enforcement  of  this  section.     [57  Stat,  L.  83,'] 

Sec.  12.  [Marking  factory  number  —  penalty  for  omission  —  label  required 
—  penalty  for  neglect.]  That  every  manufacturer  of  matches  shall  mark,  brand, 
affix,  stamp,  or  print,  in  such  manner  as  the  Commissioner  of  Internal  Revenue 
shall  prescribe,  on  every  package  of  white  phosphorus  matches  manufactured, 
sold,  or  removed  by  him,  the  factory  number  required  under  section  two  of  this 
Act.  Every  such  manufacturer  who  omits  to  mark,  brand,  affix,  stamp,  or  print 
such  factory  number  on  such  package  shall  be  fined  not  more  than  fifty  dollars 
for  each  package  in  respect  of  which  such  offense  is  committed.  Every  manufac- 
turer of  white  phosphorus  matches  shall  securely  affix  by  pasting  on  each  origi- 
nal package  containing  stamped  packages  of  white  phosphorus  matches  manufac- 
tured by  him  a  label,  on  which  shall  be  printed,  besides  the  number  of  the  manu- 
factorv  and  the  district  in  which  it  is  situated,  these  words:  "Notice. — The 
manufacturer  of  the  white  phosphorus  matches  herein  contained  has  complied 
with  all  the  requirements  of  law.  Every  person  is  cautioned  not  to  use  again 
the  stamps  on  the  packages  herein  contained  under  the  penalty  provided  by 
law  in  such  cases."  Every  manufacturer  of  white  phosphorus  matches  who  ne- 
glects to  afflbc  such  label  to  any  original  package  containing  stamped  packages 
of  white  phosphorus  matches  made  by  him  or  sold  or  removed  by  or  for  him, 
and  every  person  who  removes  any  such  label  so  affixed  from  any  such  original 
package,  shall  be  fined  not  more  than  fifty  dollars  for  each  package  in  respect 
of  which  such  offense  is  committed.     [37  Stat,  L.  83,] 

Sec  13.  [General  penalty.]  That  if  any  manufacturer  of  white  phosphorus 
matches,  or  any  importer  or  exporter  of  matches,  shall  omit,  neglect,  or  refuse 
to  do  or  cause  to  be  done  any  of  the  things  required  by  law  in  carrying  on  or  con- 
ducting his  business,  or  shall  do  anything  by  this  Act  prohibited,  if  there  be  no 
specific  penalty  or  punishment  imposed  by  any  other  section  of  this  Act  for  the 
neglecting,  omitting,  or  refusing  to  do,  or  for  the  doing  or  causing  to  be  done,  the 
thing  required  or  prohibited,  he  shall  be  fined  one  thousand  dollars  for  each  of- 
fense, and  all  the  white  phosphorus  matches  owned  by  him  or  in  which  he  has 
any  interest  as  owner  shall  be  forfeited  to  the  United  States.     [57  Stat.  L.  83,] 

Sec.  14.  [Recovery  of  fines,  etc.]  That  all  fines,  penalties,  and  forfeitures 
imposed  by  this  Act  may  be  recovered  in  any  court  of  competent  jurisdiction. 
[57  Stat.  L.  83.] 

Sec.  15.  [Regulations.]  That  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  make  all  needful  regulations 
for  the  carrying  into  effect  of  this  Act     [57  Stat.  L.  83.] 

Sec.  16.  [Internal  revenue  provisions  and  penalties  made  applicable.]  That 
sections  thirty-one  hundred  and  sixty-four  to  thirty-one  hundred  and  seventy- 
seven,  thirty-one  hundred  and  seventy-nine  to  thirty-two  hundred  and  forty- 
three,  thirty-three  hundred  and  forty-six  as  amended,  thirty-four  hundred  and 
twenty-nine  as  amended,  thirty-four  hundred  and  forty-five  to  thirty-four  hun- 
dred and  forty-eight,  thirty-four  hundred  and  fifty  to  thirty-four  hundred  and 
sixty-three,  all  inclusive,  of  the  Revised  Statutes  of  the  United  States,  and  all 
other  provisions  and  penalties  of  existing  law  relating  to  internal  revenue  so 
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far  as  applicable,  are  hereby  made  to  extend  to  and  include  and  apply  to  the 
taxes  imposed  by  this  Act  and  to  the  articles  upon  which  and  to  the  persons  up- 
on whom  they  are  imposed.     [57  Stat.  L.  8SJ] 

For  the  provisions  referred  to  in  the  above  section,  see  8  Fed.  Stat.  Annot.  540  et  aeq. 

Sue.  17.  [Exceptions.']  That  this  Act  shall  take  effect  on  July  first,  nine- 
teen hundred  and  thirteen,  except  as  previously  provided  in  this  Act;  and  ex- 
cept as  to  its  application  to  the  sale  or  removal  of  white  phosphorus  matches  by 
the  manufacturers,  as  to  which  it  shall  take  effect  on  tfanuary  first,  nineteen 
hundred  and  fifteen.    [37  Stai.  L.  8^.'} 


An  Act  For  the  relief  of  scientific  institutions  or  coUeses  of  leamitts  laaviiig  violated  sec- 
tions thirty-two  hvndred  and  ninety-seven  and  thirty-two  hundred  and  ninety-seven  a  of 
the  Revised  Statutes  and  the  regulations  there^der. 

I  Act  of  June  4,  1012,  eh.  ISC'} 

[Remission  of  tax  on  alcohol  withdrawn  for  colleges,  etc.,  erroneously  used.] 
That  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  is  authorized  on  appeal  to  him  made  to  abate,  remit,  and  refund 
all  taxes  or  assessments  for  taxes  tibe  liability  for  which  is  asserted  against  any 
scientific  institution  or  college  of  learning  on  account  of  any  alcohol  withdrawn 
from  bond  free  of  tax  in  accordance  with  the  provisions  of  sections  thirty-two 
hundred  and  ninety-seven  and  thirty-two  hundred  and  ninety-seven  *  a,  Kevised 
Statutes,  and  not  used  as  authorized  by  the  above-mentioned  law  and  regulations 
thereunder :  Provided,  That  no  assessment  made  of  tax  imposed  shall  be  abated 
or  refunded  as  to  any  alcohol  so  withdrawn  and  used  for  beverage  purposes: 
And  provided  further.  That  all  applications  for  relief  under  this  Act  shall  be 
filed  in  the  office  of  the  Commissioner  of  Internal  Revenue  within  one  year  from 
the  date  of  the  approval  of  this  Act,  and  no  liability  incurred  on  or  after  March 
first,  nineteen  hundred  and  twelve,  shall  be  relieved  against  hereunder.  [37 
Stat.  L.  162.] 

For  R.  S.  sec.  3297  see  3  Fed.  Stat.  Annot.  672. 


[Collection  districts  reduced.]  *  *  *  On  and  after  October  first,  nine- 
teen himdred  and  twelve,  the  whole  number  of  collection  districts  for  the  col- 
lection of  internal  revenue  and  the  whole  number  of  collectors  of  internal  reve- 
nue shall  not  exceed  sixty-three.     [S7  Stat.  L.  881.] 

'         This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  23» 
1912,  eh.  350. 


[Punishing  violations  of  intemalrrevenue  laws.]  ♦  *  *  Punishment  for 
violations  of  internal-revenue  laws:  JFor  detecting  and  bringing  to  trial  and 
punishment  persons  guilty  of  violating  the  internal-revenue  laws  or  conniving 
at  the  same,  including  payments  for  information  and  detection  of  such  viola- 
tions, $140,000;  and  the  Commissioner  of  Internal  Revenue  shall  make  a  de- 


*  So  in  original. 
1S2 
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tailed  statement  to  Congress  once  in  each  year  as  to  how  he  has  expended  this 
sum,  and  also  a  detailed  statement  of  all  miscellaneous  expenditures  in  the 
Bureau  of  Internal  Bevenue  for  which  appropriation  is  made  in  this  Act  [S7 
Stat.  L.  4S1.'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  efa.  356. 


An  Act  Amending  section  thirty-three  hundred  and  ninety-two  of  the  Revised  Statutes  of 
the  United  States,  as  amended  by  section  thirty-two  of  the  Act  of  August  fifth,  nineteen 
hundred  and  nine. 

lAot  of  February  10,  101S,  ch.  34.'} 

[^Cigars  and  cigarettes  —  new  boxes  required  —  retail  sales  —  allowance  to 
employees  without  tax  —  packages  required  for  cigarettes  —  imported  cigar- 
ettes.l  That  section  thirty-three  hundred  and  ninety-two  of  the  Revised  Stat- 
utes of  the  United  States,  as  amended  by  section  thirty-two  of  the  Act  of  August 
fifth,  nineteen  hundred  and  nine,  be,  and  the  same  is  hereby,  amended  to  read 
as  follows : 

"Sec.  3392.  AU  cigars'  weighing  more  than  three  pounds  per  thousand 
shall  be  packed  in  boxes  not  before  used  for  that  purpose  containing,  respective- 
ly, five,  ten,  twelve,  thirteen,  twenty-five,  fifty,  one  hundred,  two  hundred,  two 
hundred  and  fifty,  or  five  hundred  cigars  each ;  and  every  person  who  sells,  or 
offers  for  sale,  or  delivers,  or  offers  to  deliver,  any  cigars  in  any  other  form  than 
in  new  boxes  as  above  described,  or  who  packs  in  any  box  any  cigars  in  excess 
of  or  less  than  the  number  provided  by  law  to  be  put  in  each  box,  respectively, 
or  who  falsely  brands  any  box,  or  affixes  a  stamp  on  any  box  denoting  a  less 
amount  of  tax  than  that  required  by  law,  shall  be  fined  for  each  offense  not  more 
than  one  thousand  dollars,  and  be  imprisoned  not  more  than  two  years: 
Provided^  That  nothing  in  this  section  shall  be  construed  as  prevent- 
ing the  sale  of  cigars  at  retail  by  retail  dealers  from  boxes  packed,  stamped, 
and  branded  in  the  manner  prescribed  by  law:  Provided  further.  That  each 
employee  of  a  manufacturer  of  cigars  shall  be  permitted  to  use,  for  personal  con- 
sumption and  for  experimental  purposes,  not  to  exceed  twenty-one  cigars  per 
week  without  the  manufacturer  of  cigars  being  required  to  pack  the  same  in 
boxes  or  to  stamp  or  pay  any  internal-revenue  tax  thereon,  such  exemption  to  be 
allowed  under  such  rules  and  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe:  And  provided  further.  That  every  manufacturer  of  cigarettes  shall 
put  up  all  the  cigarettes  that  he  manufactures  or  has  manufactured  for  him  and 
sells  or  removes  for  consumption  or  use  in  packages  or  parcels  containing  five, 
eight,  ten,  fifteen,  twenty,  fifty,  or  one  hundred  cigarettes  each,  and  shall  secure- 
ly aflSx  to  each  of  said  packages  or  parcels  a  suitable  stamp  denoting  the  tax 
thereon,  and  shall  properly  cancel  the  same  prior  to  such  sale  or  removal  for 
consumption  or  use,  under  such  regulations  as  the  Commissioner  of  Internal 
Revenue  shall  prescribe;  and  all  cigarettes  imported  from  a  foreign  country 
shall  be  packed,  stamped,  and  the  stamps  canceled  in  like  manner,  in  addition 
to  the  import  stamp  indicating  inspection  of  the  custom-house  before  they  are 
withdrawn  therefrom."    [57  Stat.  L.  66^.'] 

For  R.  S.  sec.  3892  as  it  read  prior  to  this  amendment  see  1909  Supp.  Fed.  Stat  Annot. 

826. 
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An  Act  To  provide  for  refund  or  abatement  under  certain  conditions  of  penalty  taxes  im- 
posed by  section  thirty-eight  of  the  Act  of  August  fifth,  nineteen  hundred  and  nine, 
known  as  the  special  excise  corporation-tax  law. 

I  Act  of  March  3,  1913,  ch.  120,"} 

{GorporcUton  tax  —  refund  of  additional  tax  authorized  —  payment  if  neg- 
lect unintentional.^  That  any  corporation,  joint-stock  company,  association, 
or  any  insurance  company  subject  to  the  special  excise  tax  provided  by  section 
thirty-eight  oi  the  Act  of  August  fifth,  nineteen  hundred  and  nine,  known  as  the 
special  excise  corporation-tax  law,  which  has  been  or  may  be  compelled  to  pay 
or  become  liable  for  any  additional  tax  within  the  provisions  of  subsection  five 
of  said  section  thirty-eight,  which  additional  tax  has  been  or  may  hereafter  be 
imposed  for  a  neglect  to  file  a  return  as  provided  in  said  corporation-tax  law 
on  or  before  the  first  of  March  of  any  year,  may,  within  one  year  after  the  pas- 
sage of  this  act,  or  within  one  year  after  the  date  of  notice  of  assessment  where 
such  notice  is  given  after  the  passage  of  this  act,  make  application  to  the  Com- 
missioner of  Internal  Revenue  for  a  refund  of  such  additional  tax.  And  the 
Commissioner  of  Internal  Revenue,  with  the  advice  and  consent  of  the  Solici- 
tor of  Internal  Revenue,  is  hereby  directed  to  remit,  abate,  or  pay  back  all  such 
additional  taxes  in  excess  of  $100  for  any  single  year  whenever  in  any  case  it 
appears  to  his  satisfaction  that  the  additional  tax  was  assessed  or  imposed  solely 
because  of  a  neglect  to  make  a  return  at  the  time  or  times  specified  in  said  act, 
and  without  any  intention  or  design  on  the  part  of  any  officer  of  such  corpora- 
tion, joint-stock  company,  association,  or  insurance  company  to  hinder  or  delay 
the  United  States  in  the  collection  of  the  tax  originally  assessed.     \_87  Stat.  L. 

For  section  38  of  the  Act  of  Aug.  6,  1909^  see  1909  Supp.  Fed.  Stat.  Annot.  829. 


An  Act  to  amend  section  thirty-one  hundred  and  eighty*six  of  the  Revised  Statutes  of  the 

United  States. 

lAct  of  March  4,  1913,  ch,  loe.'} 

That  section  thirty-one  hundred  and  eighty-six  of  the  Revised  Statutes  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

'*SeC-  31 86-  lUnpaid  taxes  a  lien  on  property."]  If  any  person  liable  to  pay 
any  tax  neglects  or  refuses  to  pay  the  same  after  demand,  the  amount  shall  be 
a  lien  in  favor  of  the  United  States  from  the  time  when  the  assessment  list  was 
received  by  the  collector,  except  when  otherwise  provided,  until  paid,  with  the 
interest,  penalties,  and  costs  that  may  accrue  in  addition  thereto  upon  all  prop- 
erty and  rights  to  property  belonging  to  such  person :  Provided,  however,  That 
such  lien  shall  not  be  valid  as  against  any  mortgagee,  purchaser,  or  judgment 
creditor  until  notice  of  such  lien  shall  be  filed  by  the  collector  in  the  office  of 
the  clerk  of  the  district  court  of  the  district  within  which  the  property  subject 
to  such  lien  is  situated :  Provided  further.  Whenever  any  State  by  appropriate 
legislation  authorizes  the  filing  of  such  notice  in  the  office  of  the  registrar  or 
recorder  of  deeds  of  the  counties  of  that  State,  or  in  the  State  of  Louisiana  in 
the  parishes  thereof,  then  such  lien  shall  not  be  valid  in  that  State  as  against 
any  mortgagee,  purchaser,  or  judgment  creditor,  until  such  notice  shall  be  filed 


Act  of  Oct  3,  1ftl3.  INTERNAL  REVENUE,  Act  of  Oct.  3,  1913. 

in  the  office  of  the  registrar  or  recorder  of  deeds  of  the  county  or  counties,  or 
parish  or  parishes  in  the  State  of  Louisiana,  within  which  the  property  subject 
to  the  lien  is  situated."    [57  Stat.  L.  1016.1 

R.  S.  sec.  3186  as  it  read  prior  to  this  amendment  is  set  forth  in  3  Fed.  Stat.  Annot.  585. 


An  Act  To  reduce  tariff  duties  and  to  provide  revenve  for  the  Government,  and  for  other 

purposes. 

[iiet  o/  October  3,  1913,  eh.  16,  38  Stat.  L.  114.2 


[SECTION  L] 

.{The  Tariff  Act  of  1913,  see  Customs  Duties^  ante,  p.  59.'] 

SECTION  II.     [INCOME  TAX.] 

A.  Subdivision  1.  [One  per  cent  levied  on  net  incomes  of  citizens.']  That 
there  shall  be  levied,  assessed,  collected  and  paid  annually  upon  the  entire  net 
income  arising  or  accruing  from  all  sources  in  the  preceding  calendar  year  to 
every  citizen  of  the  United  States,  whether  residing  at  home  or  abroad,  and  to 
every  person  residing  in  the  United  States,  though  not  a  citizen  thereof,  a  tax 
of  1  per  centum  per  annum  upon  such  income,  except  as  hereinafter  provided ; 
and  a  like  tax  shall  be  assessed,  levied,  collected,  and  paid  annually  upon  the 
entire  net  income  from  all  property  owned  and  of  every  business,  trade,  or  pro- 
fession carried  on  in  the  United  States  by  persons  residing  elsewhere. 

Subdivision  2.  [Additional  ta^  on  incomes  exceeding  $20,000  —  personal 
returns  to  he  made  —  individual  share  of  undistributed  profits  of  companies 
included  —  condition  —  statement  to  he  furnished  by  companies.]  In  addi- 
tion to  the  income  tax  provided  under  this  section  (herein  referred  to 
as  the  normal  income  tax)  there  shall  be  levied,  assessed,  and  collected 
upon  the  net  income  of  every  individual  an  additional  income  tax  (here- 
in referred  to  as  the  additional  tax)  of  1  per  centum  per  annum  upon 
the  amount  by  which  the  total  net  income  exceeds  $20,000  and  does  not  exceed 
$50,000,  and  2  per  centum  per  annum  upon  the  amount  by  which  the  total  net 
income  exceeds  $50,000  and  does  not  exceed  $75,000,  3  per  centum  per  annum 
upon  the  amount  by  which  the  total  net  income  exceeds  $75,000  and  does  not 
exceed  $100,000,  4  per  centum  per  annum  upon  the  amount  by  which  the  total 
net  income  exceeds  $100,000  and  does  not  exceed  $250,000,  5  per  centum  per 
annum  upon  the  amount  by  which  the  total  net  income  exceeds  $250,000  and 
does  not  exceed  $500,000,  and  6  per  centum  per  annum  upon  the  amount  by 
which  the  total  net  income  exceeds  $500,000.  All  the  provisions  of  this  section 
relating  to  individuals  who  are  to  be  chargeable  with  the  normal  income  tax, 
so  far  as  they  are  applicable  and  are  not  inconsistent  with  this  subdivision  of 
paragraph  A,  shall  apply  to  the  levy,  assessment,  and  collection  of  the  additional 
tax  imposed  under  this  section.  Every  person  subject  to  this  additional  tax 
shall,  for  the  purpose  of  its  assessment  and  collection,  make  a  personal  return 
of  his  total  net  income  from  all  sources,  corporate  or  otherwise,  for  the  pre- 
ceding calendar  year,  under  rules  and  regulations  to  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue  and  approved  by  the  Secretary  of  the  Treasury. 
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For  the  purpose  of  this  additional  tax  the  taxable  income  of  any  individual  ahall 
embrace  the  share  to  which  he  would  be  entitled  of  the  gains  and  profits,  if 
divided  or  distributed,  whether  divided  or  distributed  or  not,  of  all  corpora- 
tions, joint-stock  companies,  or  associations  however  created  or  organized, 
formed  or  fraudulently  availed  of  for  the  purpose  of  preventing  the  imposition 
of  such  tax  through  the  medium  of  permitting  such  gains  and  profits  to  accumu- 
late instead  of  being  divided  or  distributed ;  and  the  fact  that  any  such  corpora- 
tion, joinlrstock  company,  or  association,  is  a  mere  holding  company,  or  that 
the  gains  and  profits  are  permitted  to  accumulate  beyond  the  reasonable  needs 
of  the  business  shall  be  prima  facie  evidence  of  a  fraudulent  purpose  to  escape 
such  tax ;  but  the  fact  that  the  gains  and  profits  are  in  any  case  permitted  to 
accumulate  and  become  surplus  shall  not  be  construed  as  evidence  of  a  pur- 
pose to  escape  the  said  tax  in  such  case  unless  the  Secretary  of  the  Treasury 
shall  certify  that  in  his  opinion  such  accumulation  is  unreasonable  for  the  pur- 
poses of  the  business.  When  requested  by  the  Commissioner  of  Internal  Eeve- 
nue,  or  any  district  collector  of  internal  revenue,  such  corporation,  joint-stock 
company,  or  association  shall  forward  to  him  a  correct  statement  of  such  profits 
and  the  names  of  the  individuals  who  would  be  entitled  to  the  same  if  distrib- 
uted. 

'  B.  ^Determination  of  net  income.']  That,  subject  only  to  such  exemptions 
and  deductions  as  are  hereinafter  allowed,  the  net  income  of  a  taxable  person 
shall  include  gains,  profits,  and  income  derived  from  salaries,  wages,  or  com- 
pensation for  personal  service  of  whatever  kind  and  in  whatever  form  paid,  or 
from  professions,  vocations,  businesses,  trade,  commerce,  or  sales,  or  dealings 
in  property,  whether  real  or  personal,  growing  out  of  the  ownership  or  use  of 
or  interest  in  real  or  personal  property,  also  from  interest,  rent,  dividends,  se- 
curities, or  the  transaction  of  any  lawful  business  carried  on  for  gain  or  profit, 
or  gains  or  profits  and  income  derived  from  any  source  whatever,  including  the 
income  from  but  not  the  value  of  property  acquired  by  gift,  bequest,  devise,  or 
descent :  Provided,  That  the  proceeds  of  life  insurance  policies  paid  upon  the 
death  of  the  person  insured  or  payments  made  by  or  credited  to  the  insured, 
on  life  insurance,  endowment,  or  annuity  contracts,  upon  the  return  thereof  to 
the  insured  at  the  maturity  of  the  term  mentioned  in  the  contract,  or  upon  sur- 
render of  contract,  shall  not  be  included  as  income. 

That  in  computing  net  income  for  the  purpose  of  the  normal  tax  there  shall 
be  allowed  as  deductions :  First,  the  necessary  expenses  actually  paid  in  carry- 
ing on  any  business,  not  including  personal,  living,  or  family  expenses ;  second, 
all  interest  paid  within  the  year  by  a  taxable  person  on  indebtedness ;  third,  all 
national.  State,  county,  school,  and  municipal  taxes  paid  within  the  year,  not 
including  those  assessed  against  local  benefits ;  fourth,  losses  actually  sustained 
during  the  year,  incurred  in  trade  or  arising  from  fires,  storms,  or  shipwreck, 
and  not  compensated  for  by  insurance  or  otherwise ;  fifth,  debts  due  to  the  tax- 
payer actually  ascertained  to  be  worthless  and  charged  ofif  within  the  year; 
sixth,  a  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of  property 
arising  out  of  its  use  or  employment  in  the  business,  not  to  exceed,  in  the  case 
of  mines,  5  per  centum  of  the  gross  value  at  the  mine  of  the  output  for  the  year 
for  which  the  computation  is  made,  but  no  deduction  shall  be  made  for  any 
amount  of  expense  of  restoring  property  or  making  good  the  exhaustion  thereof 
for  which  an  allowance  is  or  has  been  made :  Provided,  That  no  deduction  shall 
be  allowed  for  any  amount  paid  out  for  new  buildings,  permanent  improve- 
ments, or  betterments,  made  to  increase  the  value  of  any  property  or  estate; 
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seventh,  the  amount  received  as  dividends  upon  the  stock  or  from  the  net  earn- 
ings of  any  corporation,  joint  stock  company,  association,  or  insurance  company 
which  is  taxable  upon  its  net  income  as  hereinafter  provided ;  eighth,  the  amount 
of  income,  the  tax  upon  which  has  been  paid  or  withheld  for  payment  at  the 
source  of  the  income,  under  the  provisions  of  this  section,  provided  that  when- 
ever the  tax  upon  the  income  of  a  person  is  required  to  be  withheld  and  paid 
at  the  source  as  hereinafter  required,  if  such  annual  income  does  not  exceed  the 
sum  of  $3,000  or  is  not  fixed  or  certain,  or  is  indefinite,  or  irregular  as  to 
amount  or  time  of  accrual,  the  same  shall  not  be  deducted  in  the  personal  re- 
turn of  such  person. 

The  net  income  from  property  owned  and  business  carried  on  in  the  United 
States  by  persons  residing  elsewhere  shall  be  computed  upon  the  basis  pre- 
scribed in  this  paragraph  and  that  part  of  paragraph  G  of  this  section  relating 
to  the  computation  of  the  net  income  of  corporations,  joint-stock  and  insurance 
companies,  organized,  created,  or  existing  under  the  laws  of  foreign  coimtries, 
in  so  far  as  applicable. 

That  in  computing  net  income  under  this  section  there  shall  be  excluded 
the  interest  upon  the  obligations  of  a  State  or  any  political  subdivision  thereof, 
and  upon  the  obligations  of  the  United  States  or  its  possessions ;  also  the  com- 
pensation of  the  present  President  of  the  United  States  during  the  term  for 
which  he  has  been  elected,  and  of  the  judges  of  the  supreme  and  inferior  courts 
of  the  United  States  now  in  office,  and  the  compensation  of  all  officers  and 
employees  of  a  State  or  any  political  subdivision  thereof  except  when  such 
compensation  is  paid  by  the  United  States  Government. 

C.  [Dediictions,']  That  there  shall  be  deducted  from  the  amount  of  the 
net  income  of  each  of  said  persons,  ascertained  as  provided  herein,  the  sum 
of  $3,000,  plus  $1,000  additional  if  the  person  making  the  return  be  a  married 
man  with  a  wife  living  with  him,  or  plus  the  sum  of  $1,000  additional  if  the 
person  making  the  return  be  a  married  woman  with  a  husband  living  with  her ; 
but  in  no  event  shall  this  additional  exemption  of  $1,000  be  deducted  by  both 
a  husband  and  a  wife:  Provided,  That  only  one  deduction  of  $4,000  shall  be 
made  from  the  aggregate  income  of  both  husband  and  wife  when  living  to- 
gether. 

D.  ICompuiation  for  calendar  year  —  returns  to  be  made.']  The  said  tax 
shall  be  computed  upon  the  remainder  of  said  net  income  of  each  person  sub- 
ject thereto,  accruing  during  each  precjeding  calendar  year  ending  December 
thirty-first:  Provided,  however.  That  for  the  year  ending  December  thirty- 
first,  nineteen  hundred  and  thirteen,  said  tax  shall  be  computed  on  the  net 
income  accruing  from  March  first  to  December  thirty-first,  nineteen  hundred 
and  thirteen,  both  dates  inclusive,  after  deducting  five-sixths  only  of  the  specific 
exemptions  and  deductions  herein  provided  for.  On  or  before  the  first  day  of 
March,  nineteen  hundred  and  fourteen,  and  the  first  day  of  March  in  each 
year  thereafter,  a  true  and  accurate  return,  under  oath  or  affirmation,  shall  be 
made  by  each  person  of  lawful  age,  except  as  hereinafter  provided,  subject  to 
the  tax  imposed  by  this  section,  and  having  a  net  income  of  $3,000  or  over 
for  the  taxable  year,  to  the  collector  of  internal  revenue  for  the  district  in 
which  such  person  resides  or  has  his  principal  place  of  business,  or,  in  the 
case  of  a  person  residing  in  a  foreign  country,  in  the  place  where  his  principal 
business  is  carried  on  within  the  United  States,  in  such  form  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  appro  i^al  of  the  Secretary  of  the  Treas- 
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iiTjy  shall  prescribe,  setting  forth  specifically  the  gross  amount  of  income  from 
all  separate  sources  and  from  the  total  thereof,  deducting  the  aggregate  items 
or  expenses  and  allowance  herein  authorized;  guardians,  trustees,  executorsi 
administrators,  agents,  receivers,  conservators,  and  all  persons,  corporations, 
or  associations  acting  in  any  fiduciary  capacity,  shall  make  and  render  a  re- 
turn of  the  net  income  of  the  person  for  whom  they  act,  subject  to  this  tax, 
coming  into  their  custody  or  control  and  management,  and  be  subject  to  all 
the  provisions  of  this  section  which  apply  to  individuals :  Provided ,  That  a  re- 
turn made  by  one  of  two  or  more  joint  guardians,  trustees,  executors,  admin- 
istrators, agents,  receivers,  and  conservators,  or  other  persons  acting  in  a  fidu- 
ciary capacity,  filed  in  the  district  where  such  person  resides,  or  in  the  district 
where  the  will  or  other  instrument  under  which  he  acts  is  recorded,  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  shall  be  a 
sufficient  compliance  with  the  requirements  of  this  paragraph;  and  also  all 
persons,  firms,  companies,  copartnerships,  corporations,  joint-stock  companies 
or  associations,  and  insurance  companies,  except  as  hereinafter  provided,  in 
whatever  capacity  acting,  having  the  control,  receipt,  disposal,  or  payment  of 
fixed  or  determinable  annual  or  periodical  gains,  profits,  and  income  of  an- 
other person  subject  to  tax,  shall  in  behalf  of  such  person  deduct  and  withhold 
from  the  payment  an  amount  equivalent  to  the  normal  income  tax  upon  the 
same  and  make  and  render  a  return,  as  aforesaid,  but  separate  and  distinct, 
of  the  portion  of  the  income  of  each  person  from  which  the  normal  tax  has 
been  thus  withheld,  and  containing  also  the  name  and  address  of  such  person 
or  stating  that  the  name  and  address  or  the  address,  as  the  case  may  be,  are 
unknown :  Provided,  That  the  provision  requiring  the  normal  tax  of  individuals 
to  be  withheld  at  the  source  of  the  income  shall  not  be  construed  to  require 
any  of  such  tax  to  be  withheld  prior  to  the  first  day  of  November,  nineteen  hun- 
dred and  thirteen :  Provided  further,  That  in  either  case  above  mentioned  no 
return  of  income  not  exceeding  $3,000  shall  be  required:  Provided  further. 
That  any  persons  carrying  on  business  in  partnership  shall  be  liable  for  income 
tax  only  in  their  individual  capacity,  and  the  share  of  the  profits  of  a  part- 
nership to  which  any  taxable  partner  would  be  entitled  if  the  same  were  divid- 
ed, whether  divided  or  otherwise,  shall  be  returned  for  taxation  and  the 
tax  paid,  under  the  provisions  of  this  section,  and  any  such  firm,  when  requested 
by  the  Commissioner  of  Internal  Eevenue,  or  any  district  collector,  shall  for- 
ward to  him  a  correct  statement  of  such  profits  and  the  names  of  the  individu- 
als who  would  be  entitled  to  the  same,  if  distributed:  Provided  further.  That 
persons  liable  for  the  normal  income  ta^  only,  on  their  own  account  or  in  behalf 
of  another,  shall  not  be  required  to  make  return  of  the  income  derived  from 
dividends  on  the  capital  stock  or  from  the  net  earnings  of  corporations,  joint- 
stock  companies  or  associations,  and  insurance  companies  taxable  upon  their 
net  income  as  hereinafter  provided.  Any  person  for  whom  return  has  been 
made  and  the  tax  paid,  or  to  be  paid  as  aforesaid,  shall  not  be  required  to 
make  a  return  unless  such  person  has  other  net  income,  but  only  one  deduction 
of  $f3,000  shall  be  made  in  the  case  of  any  such  person.  The  collector  or  deputy 
collector  shall  require  every  list  to  be  verified  by  the  oath  or  affirmation  of 
the  party  rendering  it.  If  the  collector  or  deputy  collector  have  reason  to 
believe  that  the  amount  of  any  income  returned  is  understated,  he  shall  give 
due  notice  to  the  person  making  the  return  to  show  cause  why  the  amount  of 
the  return  should  not  be  increased,  and  upon  proof  of  the  amount  understated 
may  increase  the  same  accordingly.  If  dissatisfied  with  the  decision  of  the 
collector,  such  person  may  submit  the  case,  with  all  the  papers,  to  the  Commis- 
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fiioner  of  Internal  Bevenue  for  his  decision,  and  may  famish  sworn  testimony 
of  witnesses  to  prove  any  relevant  facts. 

E.  [Notification  of  assessment,  and  payment,']  That  all  assessments  shall 
be  made  by  the  Commissioner  of  Internal  Eevenue  and  all  persons  shall  be 
notified  of  the  amount  for  which  they  are  respectively  liable  on  or  before  the 
first  day  of  June  of  each  successive  year,  and  said  assessments  shall  be  paid 
oA  or  before  the  thirtieth  day  of  June,  except  in  cases  of  refusal  or  neglect 
to  make  such  return  and  in  cases  of  false  or  fraudulent  returns,  in  which 
cases  the  Commissioner  of  Internal  Revenue  shall,  upon  the  discovery  there- 
of, at  any  time  within  three  years  after  said  return  is  due,  make  a  return  upon 
information  obtained  as  provided  for  in  this  section  or  by  existing  law,  and 
the  assessment  made  by  the  Commissioner  of  Internal  Bevenue  thereon  shall  be 
paid  by  such  person  or  persons  immediately  upon  notification  of  the  amount  of 
such  assessment;  and  to  any  sum  or  sums  due  and  unpaid  after  the  thirtieth 
day  of  June  in  any  year,  and  for  ten  days  after  notice  and  demand  thereof 
by  the  collector,  there  shall  be  added  the  sum  of  5  per  centum  on  the  amount 
of  tax  unpaid,  and  interest  at  the  rate  of  1  per  centum  per  month  upon  said 
tax  from  the  time  the  same  became  due,  except  from  the  estates  of  insane,  de- 
ceased, or  insolvent  persons. 

All  persons,  firms,  copartnerships,  companies,  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies,  in  whatever  capacity  acting, 
including  lessees  or  mortgagors  of  real  or  personal  property,  trustees  acting  in 
any  trust  capacity,  executors,  administrators,  agents,  receivers,  conservators, 
employers,  and  all  ofiicers  and  employees  of  the  United  States  having  the  con- 
trol, receipt,  custody,  disposal,  or  payment  of  interest,  rent,  salaries,  wages, 
premiums,  annuities,  compensation,  remuneration,  emoluments,  or  other  fixed 
or  determinable  annual  gains,  profits,  and  income  of  another  person,  exceeding 
$3,000  for  any  taxable  year,  other  than  dividends  on  capital  stock,  or  from  the 
net  earnings  of  corporations  and  joint-stock  companies  or  associations  subject 
to  like  tax,  who  are  required  to  make  and  render  a  return  in  behalf  of  another, 
as  provided  herein,  to  the  collector  of  his,  her,  or  its  district,  are  hereby  author- 
ized and  required  to  deduct  and  withhold  from  such  annual  gains,  profits,  and 
income  such  sum  as  will  be  sufficient  to  pay  the  normal  tax  imposed  thereon 
by  this  section,  and  shall  pay  to  the  officer  of  the  United  States  Government 
authorized  to  receive  the  same;  and  they  are  each  hereby  made  personally 
liable  for  such  tax.  In  all  cases  where  the  income  tax  of  a  person  is  withheld 
and  deducted  and  paid  or  to  be  paid  at  the  source,  as  aforesaid,  such  person 
shall  not  receive  the  benefit  of  the  deduction  and  exemption  allowed  in  para- 
graph C  of  this  section  except  by  an  application  for  refund  of  the  tax  unless 
he  shall,  not  less  than  thirty  days  prior  to  the  day  on  which  the  return  of  his 
income  is  due,  file  with  the  person  who  is  required  to  withhold  and  pay  tax 
for  him,  a  signed  notice  in  writing  claiming  the  benefit  of  such  exemption 
and  thereupon  no  tax  shall  be  withheld  upon  the  amount  of  such  exemption: 
Provided,  That  if  any  person  for  the  purpose  of  obtaining  any  allowance  or 
reduction  by  virtue  of  a  claim  for  such  exemption,  either  for  himself  or  for 
any  other  person,  knowingly  makes  any  false  statement  or  false  or  fraudulent 
representation,  he  shall  be  liable  to  a  penalty  of  $300;  nor  shall  any  person 
under  the  foregoing  conditions  be  allowed  the  benefit  of  any  deduction  pro- 
vided for  in  subsection  B  of  this  section  unless  he  shall,  ;not  less  than  thirty 
days  prior  to  the  day  on  which  the  return  of  his  income  is  due,  either  file  with 
the  person  who  is  required  to  withhold  and  pay  tax  for  him  a  true  and  cor- 
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rect  return  of  his  annual  gains,  profits,  and  income  from  all  other  sources, 
and  also  the  deductions  asked  for,  and  the  showing  thus  made  shall  then  be- 
come a  part  of  the  return  to  be  made  in  his  behalf  by  the  person  required  to 
withhold  and  pay  the  tax,  or  likewise  make  application  for  deductions  to  the 
collector  of  the  district  in  which  return  is  made  or  to  be  made  for  him :  Pro- 
vided further.  That  if  such  person  is  a  minor  or  an  insane  person,  or  is  absent 
from  the  United  States,  or  is  unable  owing  to  serious  illness  to  make  the  return 
and  application  above  provided  for,  the  return  and  application  may  be  made 
for  him  or  her  by  the  person  required  to  withhold  and  pay  the  tax,  he  making 
oath  under  the  penalties  of  this  Act  that  he  has  sufficient  knowledge  of  the 
affairs  and  property  of  his  beneficiary  to  enable  him  to  make  a  full  and  com- 
plete return  for  him  or  her,  and  that  the  return  and  application  made  by  him 
are  full  and. complete:  Provided  further.  That  the  amount  of  the  normal  tax 
hereinbefore  imposed  shall  be  deducted  and  withheld  from  fixed  and  deter- 
minable annual  gains,  profits,  and  income  derived  from  interest  upon  bonds 
and  mortgages,  or  deeds  of  trust  or  other  similar  obligations  of  corporations, 
joint-stock  companies  or  associations,  and  insurance  companies,  whether  pay- 
able annually  or  at  shorter  or  longer  periods,  although  such  interest  does  not 
amount  to  $3,000,  subject  to  the  provisions  of  this  section  requiring  the  tax  to 
be  withheld  at  the  source  and  deducted  from  annual  income  and  paid  to  the 
Grovemment ;  and  likewise  the  amount  of  such  tax  shall  be  deducted  and  with- 
held from  coupons,  checks,  or  bills  of  exchange  for  or  in  payment  of  interest 
upon  bonds  of  foreign  countries  and  upon  foreign  mortgages  or  like  obligations 
(not  payable  in  the  United  States),  and  also  from  coupons,  checks,  or  bills  of 
exchange  for  or  in  payment  of  any  dividends  upon  the  stock  or  interest  upon 
the  obligations  of  foreign  corporations,  associations,  and  insurance  companies 
engaged  in  business  in  foreign  countries;  and  the  tax  in  each  case  shall  be 
withheld  and  deducted  for  and  in  behalf  of  any  person  subject  to  the  tax  here- 
inbefore imposed,  although  such  interest,  dividends,  or  other  compensation  does 
not  exceed  $3,000,  by  any  banker  or  person  who  shall  sell  or  otherwise  realize 
coupons,  checks,  or  bills  of  exchange  drawn  or  made  in  payment  of  any  such 
interest  or  dividends  (not  payable  in  the  United  States),  and  any  person  who 
shall  obtain  payment  (not  in  the  United  States),  in  behalf  of  another  of  such 
dividends  and  interest  by  means  of  coupons,  checks,  or  bills  of  exchange,  and 
also  any  dealer  in  such  coupons  who  shall  purchase  the  same  for  any  such 
dividends  or  interest  (not  payable  in  the  United  States),  otherwise  than  from 
a  banker  or  another  dealer  in  such  coupons;  but  in  each  case  the  benefit  of 
the  exemption  and  the  deduction  allowable  under  this  section  may  be  had  by 
complying  with  the  foregoing  provisions  of  this  paragraph. 

All  persons,  firms,  or  corporations  undertaking  as  a  matter  of  business  or  for 
profit  the  collection  of  foreign  payments  of  such  interest  or  dividends  by  means 
of  coupons,  checks,  or  bills  of  exchange  shall  obtain  a  license  from  the  Com- 
missioner of  Internal  Eevenue,  and  shall  be  subject  to  such  regulations  enabling 
the  Government  to  ascertain  and  verify  the  due  withholding  and  payment 
of  the  income  tax  required  to  be  withheld  and  paid  as  the  Commissioner  of 
Internal  Eevenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall 
prescribe;  and  any  person  who  shall  knowingly  undertake  to  collect  such  pay- 
ments as  aforesaid  without  having  obtained  a  license  therefor,  or  without  com- 
plying with  such  regulations,  shall  be  deemed  guilty  of  a  misdemeanor  and 
for  each  offense  be  fined  in  a  sum  not  exceeding  $5,000,  or  imprisoned  for  a 
term  not  exceeding  one  year,  or  both,  in  the  discretion  of  the  court. 

Nothing  in  this  section  shall  be  construed  to  release  a  taxable  person  from 
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liability  for  income  tax^  nor  shall  any  contract  entered  into  after  this  Act 
takes  effect  be  valid  in  regard  to  any  Federal  income  tax  imposed  upon  a 
person  liable  to  sncb  payment. 

The  tax  herein  imposed  upon  annual  gains,  profits,  and  income  not  falling 
under,  the  foregoing  and  not  returned  and  paid  by  virtue  of  the  foregoing 
shall  be  assessed  by  personal  return  under  rules  and  regulations  to  be  pre- 
scribed by  the  Commissioner  of  Internal  Revenue  and  approved  by  the  Secre- 
tary of  the  Treasury. 

The  provisions  of  this  section  relating  to  the  deduction  and  payment  of  the 
tax  at  the  source  of  income  shall  only  apply  to  the  normal  tax  hereinbefore 
imposed  upon  individuals. 

F,  [Penalties.']  That  if  any  person,  corporation,  joint-stock  company,  asso- 
ciation, or  insurance  company  liable  to  make  the  return  or  pay  the  tax  aforesaid 
shall  refuse  or  neglect  to  make  a  return  at  the  time  or  times  hereinbefore  speci- 
fied in  each  year,  such  person  shall  be  liable  to  a  penalty  of  not  less  than 
$20  nor  more  than  $1,000.  Any  person  or  any  officer  of  any  corporation  re- 
quired by  law  to  make,  render,  sign,  or  verify  any  return  who  makes  any  false 
or  fraudulent  return  or  statement  with  intent  to  defeat  or  evade  the  assessment 
required  by  this  section  to  be  made  shall  be  guilty  of  a  misdemeanor,  and  shall 
be  fined  not  exceeding  $2,000  or  be  imprisoned  not  exceeding  one  year,  or  both, 
at  the  discretion  of  the  court,  with  the  costs  of  prosecution. 

G.  [Tax  on  net  incomes  of  corporations,']  (a)  That  the  normal  tax  here- 
inbefore impose^  upon  individuals  likewise  shall  be  levied,  assessed,  and  paid 
annually  upon  the  entire  net  income  arising  or  accruing  from  all  sources  during 
the  preceding  calendar  year  to  every  corporation,  joint-stock  company  or  associa- 
tion, and  every  insurance  company,  organized  in  the  United  States,  no  matter 
how  created  or  organized,  not  including  partnerships ;  but  if  organized,  author- 
ized, or  existing  under  the  laws  of  any  foreign  country,  then  upon  the  amount 
of  net  income  accruing  from  business  transacted  and  capital  invested  within  the 
United  States  during  such  year:  Provided,  however.  That  nothing  in  this  sec- 
tion shall  apply  to  labor,  agricultural,  or  horticultural  organizations,  or  to  mu- 
tual savings  banks  not  having  a  capital  stock  represented  by  shares,  or  to  fra- 
ternal beneficiary  societies,  orders,  or  associations  operating  under  the  lodge 
system  or  for  the  exclusive  benefit  of  the  members  of  a  fraternity  itself  operat- 
ing under  the  lodge  system,  and  providing  for  the  payment  of  life,  sick,  acci- 
dent, and  other  benefits  to  the  members  of  such  societies,  orders,  or  associations 
and  dependents  of  such  members,  nor  to  domestic  building  and  loan  associa- 
tions, nor  to  cemetery  companies,  organized  and  operated  exclusively  for  the 
mutual  benefit  of  their  members,  nor  to  any  corporation  or  association  organ- 
ized and  operated  exclusively  for  religious,  charitable,  scientific,  or  educational 
purposes,  no  part  of  the  net  income  of  which  inures  to  the  benefit  of  any  pri- 
vate stockholder  or  individual,  nor  to  business  leagues,  nor  to  chambers  of  com- 
merce or  boards  of  trade,  not  organized  for  profit  or  no  part  of  the  net  income 
of  which  inures  to  the  benefit  of  the  private  stockholder  or  individual ;  nor  to 
any  civic  league  or  organization  not  organized  for  profit,  but  operated  ex- 
clusively for  the  promotion  of  social  welfare:  Provided  further.  That  there 
shall  not  be  taxed  under  this  section  any  income  derived  from  any  public  utility 
or  from  the  exercise  of  any  essential  governmental  function  accruing  to  any 
State,  Territory,  or  the  District  of  Columbia,  or  any  political  subdivision  of  a 

State,  Territory,  or  the  District  of  Columbia,  nor  any  income  accruing  to 
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the  government  of  the  Philippine  Islands  or  Porto  Rico,  or  of  any  political 
subdivision  of  the  Philippine  Islands  or  Porto  Rico :  Provided,  That  whenever 
any  State,  Territory,  or  the  District  of  Columbia,  or  any  political  subdivision 
of  a  State  or  Territory,  has,  prior  to  the  passage  of  this  Act,  entered  in  good 
faith  into  a  contract  with  any  person  or  corporation,  the  object  and  purpose 
of  which  is  to  acquire,  construct,  operate  or  maintain  a  public  utility,  no  tax 
shall  be  levied  under  the  provisions  of  this  Act  upon  the  income  derived  from 
the  operation  of  such  public  utility,  so  far  as  the  payment  thereof  will  impose 
a  loss  or  burden  upon  such  State,  Territory,  or  the  District  of  Columbia,  or  a 
political  subdivision  of  a  State  or  Territory ;  but  this  provision  is  not  intended 
to  confer  upon  such  person  or  corporation  any  financial  gain  or  exemption 
or  to  relieve  such  person  or  corporation  from  the  payment  of  a  tax  as  provided 
for  in  this  section  upon  the  part  or  portion  of  the  said  income  to  which  such 
person  or  corporation  shall  be  entitled  under  such  contract. 

(b)  Such  net  income  shall  be  ascertained  by  deducting  from  the  gross  amount 
of  the  income  of  such  corporation,  joint-stock  company  or  association,  or  in- 
surance company,  received  within  the  year  from  all  sources,  (first)  all  the  ordi- 
nary and  necessary  expenses  paid  within  the  year  in  the  maintenance  and  opera- 
tion of  its  business  and  properties,  including  rentals  or  other  payments  required 
to  be  made  as  a  condition  to  the  continued  use  or  possession  of  property; 
(second)  all  losses  actually  sustained  within  the  year  and  not  compensated  by 
insurance  or  otherwise,  including  a  reasonable  allowance  for  depreciation  by 
use,  wear  and  tear  of  property,  if  any ;  and  in  the  case  of  mines  a  reasonable 
allowance  for  depletion  of  ores  and  all  other  natural  deposits,  not  to  exc^d  5 
per  centum  of  the  gross  value  at  the  mine  of  the  output  for  the  year  for  which 
the  computation  is  made ;  and  in  case  of  insurance  companies  the  net  addition, 
if  any,  required  by  law  to  be  made  within  the  year  to  reserve  funds  and  the 
sums  other  than  dividends  paid  within  the  year  on  policy  and  annuity  contracts : 
Provided,  That  mutual  fire  insurance  companies  requiring  their  members  to 
make  premium  deposits  to  provide  for  losses  and  expenses  shall  not  return  as 
income  any  portion  of  the  premium  deposits  returned  to  their  policyholders, 
but  shall  return  as  taxable  income  all  income  received  by  them  from  all  other 
sources  plus  such  portions  of  the  premium  deposits  as  are  retained  by  the 
companies  for  purposes  other  than  the  payment  of  losses  and  expenses  and 
reinsurance  reserves:  Provided  further.  That  mutual  marine  insurance  com- 
panies shall  include  in  their  return  of  gross  income  gross  premiums  collected 
and  received  by  them  less  amounts  paid  for  reinsurance,  but  shall  be  entitled  to 
include  in  deductions  from  gross  income  amounts  repaid  to  policyholders  on 
account  of  premiums  previously  paid  by  them  and  interest  paid  upon  such 
amounts  between  the  ascertainment  thereof  and  the  payment  thereof  and  life 
insurance  companies  shall  not  include  as  income  in  any  year  such  portion  of 
any  actual  premium  received  from  any  individual  policyholder  as  shall  have 
been  paid  back  or  credited  to  such  individual  policyholder,  or  treated  as  an 
abatement  of  premium  of  such  individual  policyholder,  within  such  year; 
.(third)  the  amount  of  interest  accrued  and  paid  within  the  year  on  its  indebted- 
ness to  an  amount  of  such  indebtedness  not  exceeding  one-half  of  the  sum  of 
its  interest  bearing  indebtedness  and  its  paid-up  capital  stock  outstanding  at  the 
close  of  the  year,  or  if  no  capital  stock,  the  amount  of  interest  paid  within  the 
year  on  an  amount  of  its  indebtedness  not  exceeding  the  amount  of  capital  em- 
ployed in  the  business  at  the  close  of  the  year :  Provided,  That  in  case  of  in- 
debtedness wholly  secured  by  collateral  the  subject  of  sale  in  ordinary  business 
of  such  corporation,  joint-stock  company,  or  association,   the  total   interest 
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secured  and  paid  by  sucli  company^  corporation^  or  association  within  the  year 
on  any  such  indebtedness  may  be  deducted  as  a  part  of  its  expense  of  doing 
busings:  Provided  further.  That  in  the  case  of  bonds  or  other  indebtedness, 
which  have  been  issued  with  a  guaranty  that  the  interest  payable  thereon  shall 
be  iree  from  taxation,  no  deduction  for  the  payment  of  the  tax  herein  imposed 
shall  be  allowed ;  and  in  the  case  of  a  bank,  banking  association,  loan,  or  trust 
company,  interest  paid  within  the  year  on  deposits  or  on  moneys  received  for 
investment  and  secured  by  interest-bearing  certificates  of  indebtedness  issued 
by  such  bank,  banking  association,  loan  or  trust  company;  (fourth)  all  sums 
paid  by  it  within  the  year  for  taxes  imposed  under  the  authority  of  the  United 
States  or  of  any  State  or  Territory  thereof,  or  imposed  by  the  Government  of 
any  foreign  country:  Provided,  That  in  the  case  of  a  corporation,  joint-stock 
company  or  association^  or  insurance  company,  organized,  authorized,  or  exist- 
ing under  the  laws  of  any  foreign  country,  such  net  income  shall  be  ascertained 
by  deducting  from  the  gross  amoimt  of  its  income  accrued  within  the  year  from 
business  transacted  and  capital  invested  within  the  United  States,  (first)  all 
the  ordinary  and  necessary  expenses  actually  paid  within  the  year  out  of  earn- 
ings in  the  maintenance  and  operation  of  its  business  and  property  within  the 
United  States,  including  rentals  or  other  payments  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession  of  property;  (second)  all  losses 
actually  sustained  within  the  year  in  business  conducted  by  it  within  the 
United  States  and  not  compensated  by  insurance  or  otherwise,  including  a 
reasonable  allowance  for  depreciation  by  use,  wear  and  tear  of  property,  if  any, 
and  in  the  case  of  mines  a  reasonable  allowance  for  depletion  of  ores  and  all 
other  natural  deposits,  not  to  exceed  5  per  centum  of  the  gross  value  at  the 
mine  of  the  output  for  the  year  for  which  the  computation  is  made ;  and  in  case 
of  insurance  companies  the  net  addition,  if  any,  required  by  law  to  be  made 
within  the  year  to  reserve  funds  and  the  sums  other  than  dividends  paid  within 
the  year  on  policy  and  annuity  contracts :  Provided  further.  That  mutual  fire 
insurance  companies  requiring  their  members  to  make  premium  deposits  to 
provide  for  losses  and  expenses  shall  not  return  as  income  any  portion  of  the 
premium  deposits  returned  to  their  policyholders,  but  shall  return  as  taxable 
income  all  income  received  by  them  from  all  other  sources  plus  such  portions 
of  the  premium  deposits  as  are  retained  by  the  companies  for  purposes  other 
than  the  payment  of  losses  and  expenses  and  reinsurance  reserves:  Provided 
further.  That  mutual  marine  insurance  companies  shall  include  in  their  return 
of  gross  income  gross  premiums  collected  and  received  by  them  less  amounts  paid 
for  reinsurance,  but  shall  be  entitled  to  include  in  deductions  from  gross  income 
amounts  repaid  to  policyholders  on  account  of  premiums  previously  paid  by 
them,  and  interest  paid  upon  such  amounts  between  the  ascertainment  thereof 
and  the  payment  thereof  and  life  insurance  companies  shall  not  include  as  income 
in  any  year  such  portion  of  any  actual  premium  received  from  any  individual 

Jolicyholder  as  shall  have  been  paid  back  or  credited  to  such  individual  policy- 
older,  or  treated  as  an  abatement  of  premium  of  such  individual  policyholder, 
within  such  year;  (third)  the  amount  of  interest  accrued  and  paid  within  the 
-yeftr  on  its  indebtedness  to  an  amount  of  such  indebtedness  not  exceeding  the 
proportion  of  one-half  of  the  sum  of  its  interest  bearing  indebtedness  and  its 
paid-up  capital  stock  outstanding  at  the  close  of  the  year,  or  if  no  capital  stock, 
the  capital  employed  in  the  business  at  the  close  of  the  year  which  the  gross 
amount  of  its  income  for  the  year  from  business  transacted  and  capital  invest- 
ed within  the  United  States  bears  to  the  gross  amount  of  its  income  derived  from 
all  sources  within  and  without  the  United  States :  Provided,  That  in  the  case  of 
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bonds  or  other  indebtedness  which  have  been  issued  with  a  guaranty  that  the 
interest  payable  thereon  shall  be  free  from  taxation,  no  deduction  for  the  pay- 
ment of  the  tax  herein  imposed  shall  be  allowed;  (fourth)  all  sums  paid  by  it 
within  the  year  for  taxes  imposed  under  the  authority  of  the  United  States 
or  of  any  State  or  Territory  thereof  or  the  District  of  Columbia.  In  the  case 
of  assessment  insurance  companies,  whether  domestic  or  foreign,  the  actual 
deposit  of  sums  with  State  or  Territorial  officers,  pursuant  to  law,  as  additions 
to  guarantee  or  reserve  funds  shall  be  treated  as  being  payments  required  by 
law  to  reserve  funds. 

(c)  The  tax  herein  imposed  shall  be  computed  upon  its  entire  net  income 
accrued  within  each  preceding  calendar  year  ending  December  thirty-first: 
Provided,  however.  That  for  the  year  ending  December  thirty-first,  nineteen 
hundred  and  thirteen,  said  tax  shall  be  imposed  upon  its  entire  net  income 
accrued  within  that  portion  of  said  year  from  March  first  to  December  thirty- 
first,  both  dates  inclusive,  to  be  ascertained  by  taking  five-sixths  of  its  entire  net 
income  for  said  calender  [sic]  year:  Provided  further.  That  any  corporation, 
joint-stock  company  or  association,  or  insurance  company  subject  to  this  tax  may 
designate  the  last  day  of  any  month  in  the  year  as  the  day  of  the  closing  of  its 
fiscal  year  and  shall  be  entitled  to  have  the  tax  payable  by  it  computed  upon 
the  basis  of  the  net  income  ascertained  as  herein  provided  for  the  year  ending 
on  the  day  so  designated  in  the  year  preceding  the  date  of  assessment  instead  of 
upon  the  basis  of  the  net  income  for  the  calendar  year  preceding  the  date  of 
assessment;  and  it  shall  give  notice  of  the  day  it  has  thus  designated  as  the 
closing  of  its  fiscal  year  to  the  collector  of  the  district  in  which  its  principal 
business  office  is  located  at  any  time  not  less  than  thirty  days  prior  to  the  date 
upon  which  its  annual  return  shall  be  filed.  All  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies  subject  to  the  tax  herein  im- 
posed, computing  taxes  upon  the  income  of  the  calendar  year,  shall,  on  or  before 
the  first  day  of  March,  nineteen  hundred  and  fourteen,  and  the  first  day  of 
March  in  each  year  thereafter,  and  all  corporations,  joint-stock  companies  or 
associations,  and  insurance  companies,  computing  taxes  upon  the  income  of  a 
fiscal  year  which  it  may  designate  in  the  manner  hereinbefore  provided,  shall 
render  a  like  return  within  sixtv  davs  after  the  close  of  its  said  fiscal  vear,  and 
within  sixtv  davs  after  the  close  of  its  fiscal  vear  in  each  vear  thereafter,  or  in 
the  case  of  a  corporation,  joint-stock  company  or  association,  or  insurance  com- 
pany, organized  or  existing  imder  the  laws  of  a  foreign  country,  in  the  place 
where  its  principal  business  is  located  within  the  United  States,  in  such  form  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  shall  prescribe,  shall  render  a  true  and  accurate  return  under  oath 
or  affirmation  of  its  president,  vice  president,  or  other  principal  officer,  and  its 
treasurer  or  assistant  treasurer,  to  the  collector  of  internal  revenue  for  the  dis- 
trict in  which  it  has  its  principal  place  of  business,  setting  forth  (first)  the  total 
amount  of  its  paid-up  capital  stock  outstanding,  or  if  no  capital  stock,  its  capital 
employed  in  business,  at  the  close  of  the  year;  (second)  the  total  amount  of  its 
bonded  and  other  indebtedness  at  the  close  of  the  year ;  (third)  the  gross  amount 
of  its  income,  received  during  such  year  from  all  sources,  and  if  organized 
under  the  laws  of  a  foreign  country  the  gross  amount  of  its  income  received 
within  the  year  from  business  transacted  and  capital  invested  within  the  United 
States;  (fourth)  the  total  amount  of  all  its  ordinary  and  necessary  expenses 
paid  out  of  earnings  in  the  maintenance  and  operation  of  the  business  and 
properties  of  such  corporation,  joint-stock  company  or  association,  or  insurance 
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company  within  the  year,  stating  separately  all  rentals  or  other  payments  re- 
qnired  to  be  made  as  a  condition  to  the  continued  use  or  possession  of  property, 
and  if  organized  under  the  laws  of  a  foreign  country  the  amount  so  paid  in 
the  maintenance  and  operation  of  its  business  within  the  United  States;  (fifth) 
the  total  amount  of  all  losses  actually  sustained  during  the  year  and  not  com- 
pensated by  insurance  or  otherwise,  stating  separately  any  amounts  allowed  for 
depreciation  of  property,  and  in  case  of  insurance  companies  the  net  addition, 
if  any,  required  by  law  to  be  made  within  the  year  to  reserve  funds  and  the 
sums  other  than  dividends  paid  within  the  year  on  policy  and  annuity  contracts : 
Provided  further.  That  mutual  fire  insurance  companies  requiring  their  mem- 
bers to  make  premium  deposits  to  provide  for  losses  and  expenses  shall  not 
return  as  income  any  portion  of  the  premium  deposits  returned  to  their  policy- 
holders, but  shall  return  as  taxable  income  all  income  received  by  them  from 
all  other  sources  plus  such  portions  of  the  premium  deposits  as  are  retained  by 
the  companies  for  purposes  other  than  the  payment  of  losses  and  expenses  and 
reinsurance  reserves:  Provided  further.  That  mutual  marine  insurance  com- 
panies shall  include  in  their  return  of  gross  income  gross  premiums  collected 
and  received  by  them  less  amounts  paid  for  reinsurance,  but  shall  be  entitled 
to  include  in  deductions  from  gross  income  amounts  repaid  to  policyholders  on 
account  of  premiums  previously  paid  by  them,  and  interest  paid  upon  such, 
amounts  between  the  ascertainment  thereof  and  the  payment  thereof  and  life 
insurance  companies  shall  not  include  as  income  in  any  year  such  portion  of  any 
actual  premium  received  from  any  individual  policyholder  as  shall  have  been 
paid  back  or  credited  to  such  individual  policyholder,  or  treated  as  an  abate- 
ment of  premium  of  such  individual  policyholder,  within  such  year;  and  in 
case  of  a  corporation,  joint-stock  company  or  association,  or  insurance  company, 
organized  under  the  laws  of  a  foreign  country,  all  losses  actually  sustained  by 
it  during  the  year  in  business  conducted  by  it  within  the  United  States,  not 
compensated  by  insurance  or  otherwise,  stating  separately  any  amounts  allowed 
for  depreciation  of  property,  and  in  case  of  insurance  companies  the  net  ad- 
dition, if  any,  required  by  law  to  be  made  within  the  year  to  reserve  funds  and 
the  sums  other  than  dividends  paid  within  the  year  on  policy  and  annuity  con- 
tracts :  Provided  further.  That  mutual  fire  insurance  companies  requiring  their 
members  to  make  premium  deposits  to  provide  for  losses  and  expenses  shall 
not  return  as  income  any  portion  of  the  premium  deposits  returned  to  their 
policyholders,  but  shall  return  as  taxable  income  all  income  received  by  them 
from  all  other  sources  plus  such  portions  of  the  premium  deposits  as  are  re- 
tained by  the  companies  for  purposes  other  than  the  payment  of  losses  and 
expenses  and  reinsurance  reserves:  Provided  further.  That  mutual  marine  in- 
surance companies  shall  include  in  their  return  of  gross  income  gross  premiums 
collected  and  received  by  them  less  amounts  paid  for  reinsurance,  but  shall  be 
entitled  to  include  in  deductions  from  gross  income  amounts  repaid  to  policy- 
holders on  account  of  premiums  previously  paid  by  them  and  interest  paid 
upon  such  amounts  between  the  ascertainment  thereof  and  the  payment  thereof 
and  life  insurance  companies  shall  not  include  as  income  in  any  year  such 
portion  of  any  actual  premium  received  from  any  individual  policyholder  as 
shall  have  been  paid  back  or  credited  to  such  individual  policyholder,  or  treated 
as  an  abatement  of  premium  of  such  individual  policyholder,  within  such  year ; 
(sixth)  the  amount  of  interest  accrued  and  paid  within  the  year  on  its  bonded 
or  other  indebtedness  not  exceeding  one-half  of  the  sum  of  its  interest  bearing 
indebtedness  and  its  paid-up  capital  stock,  outstanding  at  the  close  of  the  year, 
or  if  no  capital  stock,  the  amount  of  interest  paid  within  the  year  on  an  amount 
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of  indebtedness  not  exceeding  the  amount  of  capital  employed  in  the  business 
at  the  close  of  the  year,  and  in  the  case  of  a  bank^  banking  association,  or  trust 
company,  stating  separately  all  interest  paid  by  it  within  the  year  on  deposits ; 
or  in  case  of  a  corporation,  joint-stock  company  or  association,  or  insurance 
company,  organized  under  the  laws  of  a  foreign  country,  interest  so  paid  on 
its  bonded  or  other  indebtedness  to  an  amount  of  such  bonded  or  other  indebted- 
ness not  exceeding  the  proportion  of  its  paid-up  capital  stock  outstanding  at 
the  close  of  the  year,  or  if  no  capital  stock,  the  amount  of  capital  employed  in 
the  business  at  the  close  of  the  year,  which  the  gross  amount  of  its  income  for 
the  year  from  business  transacted  and  capital  invested  within  the  United  States 
bears  to  the  gross  amount  of  its  income  derived  from  all  sources  within  and 
without  the  United  States;  (seventh)  the  amount  paid  by  it  within  the  year 
for  taxes  imposed  under  the  authority  of  the  United  States  and  separately  the 
amount  so  paid  by  it  for  taxes  imposed  by  the  Government  of  any  foreign  coun- 
try;  (eighth)  the  net  income  of  such  corporation,  joint-stock  company  or  associa- 
tion, or  insurance  company,  after  making  the  deductions  in  this  subsection  au- 
thorized. All  such  returns  shall  as  received  be  transmitted  forthwith  by  the  col- 
lector to  the  Commissioner  of  Internal  Revenue. 

r  All  assessments  shall  be  made  and  the  several  corporations,  joint-stock  com- 
panies or  associations,  and  insurance  companies  shall  be  notified  of  the  amount 
for  which  they  are  respectively  liable  on  or  before  the  first  day  of  June  of  each 
successive  year,  and  said  assessment  shall  be  paid  on  or  before  the  thirtieth 
day  of  June :  Provided,  That  every  corporation,  joint-stock  company  or  associ- 
ation, and  insurance  company,  computing  taxes  upon  the  income  of  the  fiscal 
year  which  it  may  designate  in  the  manner  hereinbefore  provided,  shall  pay 
the  taxes  due  under  its  assessment  within  one  hundred  and  twenty  days  after 
the  date  upon  which  it  is  required  to  file  its  list  or  return  of  income  for  assess- 
ment ;  except  in  cases  of  refusal  or  neglect  to  make  such  return,  and  in  cases 
of  false  or  fraudulent  returns,  in  which  cases  the  Commissioner  of  Internal 
Revenue  shall,  upon  the  discovery  thereof,  at  any  time  within  three  years  after 
said  return  is  due,  make  a  return  upon  information  obtained  as  provided  for  in 
this  section  or  by  existing  law,  and  the  assessment  made  by  the  Commissioner  of 
Internal  Revenue  thereon  shall  be  paid  by  such  corporation,  jointrstock  com- 
pany or  association,  or  insurance  company  immediately  upon  notification  of 
the  amount  of  such  assessment ;  and  to  any  sum  or  sums  due  and  unpaid  after 
the  thirtieth  day  of  June  in  any  year,  or  after  one  hundred  and  twenty  days 
from  the  date  on  which  the  return  of  income  is  required  to  be  made  by 
the  taxpayer,  and  after  ten  days  notice  and  demand  thereof  by  the  collector, 
there  shall  be  added  the  sum  of  5  per  centum  on  the  amount  of  tax  unpaid 
and  interest  at  the  rate  of  1  per  centum  per  month  upon  said  tax  from  the 
time  the  same  becomes  due. 

(d)  When  the  assessment  shall  be  made,  as  provided  in  this  section,  the 
returns,  together  with  any  corrections  thereof  which  may  have  been  made  by 
the  commissioner,  shall  be  filed  in  the  office  of  the  Commissioner  of  Inter- 
nal Revenue  and  shall  constitute  public  records  and  be  open  to  inspection  as 
such :  Provided,  That  any  and  all  such  returns  shall  be  open  to  inspection  only 
upon  the  order  of  the  President,  under  rules  and  regulations  to  be  prescribed 
by  the  Secretary  of  the  Treasury  and  approved  by  the  President:  Provided 
further.  That  the  proper  officers  of  any  State  imposing  a  general  income  tax 
may,  upon  the  request  of  the  governor  thereof,  have  access  to  said  returns  or 

to  an  abstract  thereof,  showing  the  name  and  income  of  each  such  corporation. 
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joint  stock  company,  association  or  insurance  company,  at  such  times  and  in 
such  manner  as  the  Secretary  of  the  Treasury  may  prescribe. 

If  any  of  the  corporations,  joint-stock  companies  or  associations,  or  insur- 
ance companies  aforesaid,  shall  refuse  or  neglect  to  make  a  return  at  the  time 
or  times  hereinbefore  specified  in  each  year,  or  shall  render  a  false  or  fraudu- 
lent return,  such  corporation,  joint-stock  company  or  association,  or  insurance 
company  shall  be  liable  to  a  penalty  of  not  exceeding  $10,000. 

H.  {''Staie"  and  ''United  States"  construed.']  That  the  word  "State"  or 
'TJnited  States"  when  used  in  this  section  shall  be  construed  to  include  any 
Territory,  Alaska,  the  District  of  Columbia,  Porto  Eico,  and  the  Philippine 
Islands,  when  such  construction  is  necessary  to  carry  out  its  provisions. 

I.  [Sections  of  Revised  Statutes  amended.']  That  sections  thirty-one  hun- 
dred and  sixty-seven,  thirty-one  hundred  and  seventy-two,  thirty-one  hundred 
and  seventy-three,  and  thirty-one  hundred  and  seventy-six  of  the  Revised  Stat- 
utes of  the  United  States  as  amended  are  hereby  amended  so  as  to  read  as  fol- 
lows: 

''Sec.  31 67.  It  shall  be  unlawful  for  any  collector,  deputy  collector,  agent, 
clerk,  or  other  officer  or  employee  of  the  United  States  to  divulge  or  to  make 
known  in  any  manner  whatever  not  provide'd  by  law  to  any  person  the  oper- 
ations, style  of  work,  or  apparatus  of  any  manufacturer  or  producer  visited  by 
him  in  the  discharge  of  his  official  duties,  or  the  amount  or  source  of  income, 
profits,  losses,  expenditures,  or  any  particular  thereof,  set  forth  or  disclosed  in 
any  income  return  by  any  person  or  corporation,  or  to  permit  any  income  re- 
turn or  copy  thereof  or  any  book  containing  any  abstract  or  particulars  thereof 
to  be  seen  or  examined  by  any  person  except  as  provided  by  law ;  and  it  shall 
be  unlawful  for  any  person  to  print  or  publish  in  any  manner  whatever  not 
provided  by  law  any  income  return  or  any  part  thereof  or  the  amount  or  source 
of  income,  profits,  losses,  or  expenditures  appearing  in  any  income  return ;  and 
any  offense  against  the  foregoing  provision  shall  be  a  misdemeanor  and  be 
punished  by  a  fine  not  exceeding  $1,000  or  by  imprisonment  not  exceeding  one 
year,  or  both,  at  the  discretion  of  the  court ;  and  if  the  offender  be  an  officer  or 
employee  of  the  United  States  he  shall  be  dismissed  from  office  and  be  in- 
capable thereafter  of  holding  any  office  under  the  Government. 

''Sec.  3172.  Every  collector  shall,  from  time  to  time,  cause  his  deputies 
to  proceed  through  every  part  of  his  district  and  inquire  after  and  concerning 
all  persons  therein  who  are  liable  to  pay  any  internal-revenue  tax,  and  all 
persons  owning  or  having  the  care  and  management  of  any  objects  liable  to  pay 
any  tax,  and  to  make  a  list  of  such  persons  and  enumerate  said  objects. 

"Sec.  31 73.  It  shall  be  the  duty  of  any  person,  partnership,  firm,  associa- 
tion, or  corporation,  made  liable  to  any  duty,  special  tax,  or  other  tax  imposed 
by  law,  when  not  otherwise  provided  for,  in  case  of  a  special  tax,  on  or  before 
the  thirty-first  day  of  July  in  each  year,  in  case  of  income  tax  on  or  before 
the  first  day  of  March  in  each  year,  and  in  other  cases  before  the  day  on  which 
the  taxes  accrue,  to  make  a  list  or  return,  verified  by  oath  or  affirmation,  to 
the  coUector  or  a  deputy  collector  of  the  district  where  located,  of  the  articles  or 
objects,  including  the  amount  of  annual  income  charged  with  a  duty  or  tax, 
the  quantity  of  goods,  wares,  and  merchandise  made  or  sold  and  charged  with 
a  tax,  the  several  rates  and  aggregate  amount,  according  to  the  forms  and 
regulations  to  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  for  which  such  person,  partnership, 
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firm,  association,  or  corporation  is  liable :  Provided,  That  if  any  person  liable 
to  pay  any  duty  or  tax,  or  owning,  possessing,  or  having  the  care  or  manage- 
ment of  property,  goods,  wares,  and  merchandise,  articles  or  objects  liable  to 
pay  any  duty,  tax,  or  license,  shall  fail  to  make  and  exhibit  a  list  or  return 
required  by  law,  but  shall  consent  to  disclose  the  particulars  of  any  and  all  the 
property,  goods,  wares,  and  merchandise,  articles,  and  objects  liable  to  pay 
any  duty  or  tax,  or  any  business  or  occupation  liable  to  pay  any  tax  as  afore- 
said, then,  and  in  that  case,  it  shall  be  the  duty  of  the  collector  or  deputy 
collector  to  make  such  list  or  return,  which,  being  distinctly  read,  consented  to, 
and  signed  and  verified  by  oath  or  affirmation  by  the  person  so  owning,  possess- 
ing, or  having  the  care  and  management  as  aforesaid,  may  be  received  as  the 
list  of  such  person:  Provided  further.  That  in  case  no  annual  list  or  return 
has  been  rendered  by  such  person  to  the  collector  or  deputy  collector  as  required 
by  law,  and  the  person  shall  be  absent  from  his  or  her  residence  or  place  of 
business  at  the  time  the  collector  or  a  reputy  collector  shall  call  for  the  annual 
list  or  return,  it  shall  be  the  duty  of  such  collector  or  deputy  collector  to  leave 
at  such  place  of  residence  or  business,  with  some  one  of  suitable  age  and  dis- 
cretion, if  such  be  present,  otherwise  to  deposit  in  the  nearest  post  office,  a 
note  or  memorandum  addressed  to  such  person,  requiring  him  or  her  to  render 
to  such  collector  or  deputy  collector  the  list  or  return  required  by  law  within 
ten  days  from  the  date  of  such  note  or  memorandum,  verified  by  oath  or  affir- 
mation. And  if  any  person,  on  being  notified  or  required  as  aforesaid,  shall  re- 
fuse or  neglect  to  render  such  list  or  return  within  the  time  required  as  afore- 
said, or  whenever  any  person  who  is  required  to  deliver  a  mdnthly  or  other 
return  of  objects  subject  to  tax  fails  to  do  so  at  the  time  required,  or  delivers 
any  return  which,  in  the  opinion  of  the  collector,  is  false  or  fraudulent,  or  con- 
tains any  undervaluation  or  understatement,  it  shall  be  lawful  for  the  collector 
to  summon  such  person,  or  any  other  person  having  possession,  custody,  or 
care  of  books  of  account  containing  entries  relating  to  the  business  of  such 
person,  or  any  other  person  he  may  deem  proper,  to  appear  before  him  and 
produce  such  books,  at  a  time  and  place  named  in  the  summons,  and  to  give 
testimony  or  answer  interrogatories,  under  oath,  respecting  any  objects  liable 
to  tax  or  the  returns  thereof.  The  collector  may  summon  any  person  residing 
or  found  within  the  State  in  which  his  district  lies ;  and  when  the  person  in- 
tended to  be  summoned  does  not  reside  and  can  not  be  found  within  such 
State,  lie  may  enter  any  collection  district  where  such  person  may  be  found 
and  there  make  the  examination  herein  authorized.  And  to  this  end  he  may 
there  exercise  all  the  authority  which  he  might  lawfully  exercise  in  the  district 
for  which  he  was  commissioned. 

''Sec.  31 76.  When  any  person,  corporation,  company,  or  association  refuses 
or  neglects  to  render  any  return  or  list  required  by  law,  or  renders  a  false  or 
fraudulent  return  or  list,  the  collector  or  any  deputy  collector  shall  make, 
according  to  the  best  information  which  he  can  obtain,  including  that  derived 
from  the  evidence  elicited  by  the  examination  of  the  collector,  and  on  his  own 
view  and  information,  such  list  or  return,  according  to  the  form  prescribed,  of 
the  income,  property,  and  objects  liable  to  tax  owned  or  possessed  or  under 
the  care  or  management  of  such  person  or  corporation,  company  or  association, 
and  the  Commissioner  of  Internal  Eevenue  shall  assess  all  taxes  not  paid  by 
stamps,  including  the  amount,  if  any,  due  for  special  tax,  income  or  other  tax, 
and  in  case  of  any  return  of  a  false  or  fraudulent  list  or  valuation  intentionally 
lie  shall  add  100  per  centum  to  such  tax;  and  in  case  of  a  refusal  or  neglect^ 

except  in  cases  of  sickness  or  absence,  to  make  a  list  or  return,  or  to  verify 
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the  same  as  aforesaid,  he  shall  add  50  per  centum  to  such  tax.  In  case  of 
neglect  occasioned  by  sickness  or  absence  as  aforesaid  the  collector  may  allow 
such  further  time  for  making  and  delivering  such  list  or  return  as  he  may  deem 
necessary,  not  exceeding  thirty  days.  The  amount  so  added  to  the  tax  shall  be 
collected  at  the  same  time  and  in  the  same  manner  as  the  tax  unless  the  neglect 
or  falsity  is  discovered  after  the  tax  has  been  paid,  in  which  case  the  amount  so 
added  shall  be  collected  in  the  same  manner  as  the  tax;  and  the  list  or  return 
so  made  and  subscribed  by  such  collector  or  deputy  collector  shall  be  held  prima 
facie  good  and  sufficient  for  all  legal  purposes." 

For  R.  S.  sees.  3167,  3172,  3173,  3176,  see  3  Fed.  Stat.  Annot.  574,  576,  577,  680. 

J.  [Receipts  for  payineni.']  That  it  shall  be  the  duty  of  every  collector  of 
internal  revenue,  to  whom  any  payment  of  any  taxes  other  than  the  tax  rep- 
resented by  an  adhesive  stamp  or  other  engraved  stamp  is  made  under  the 
provisions  of  this  section,  to  give  to  the  person  making  such  payment  a  full 
written  or  printed  receipt,  expressing  the  amount  paid  and  the  particular  ac- 
count for  which  such  payment  was  made ;  and  whenever  such  payment  is  made 
such  collector  shall,  if  required,  give  a  separate  receipt  for  each  tax  paid  by 
any  debtor,  on  account  of  payments  made  to  or  to  be  made  by  him  to  separate 
creditors  in  such  form  that  such  debtor  can  conveniently  produce  the  same 
separately  to  his  several  creditors  in  satisfaction  of  their  respective  demands  to 
the  amounts  specified  in  such  receipts;  and  such  receipts  shall  be  sufficient 
evidence  in  favor  of  such  debtor  to  justify  him  in  withholding  the  amount 
therein  expressed  from  his  next  payment  to  his  creditor;  but  such  creditor 
may,  upon  giving  to  his  debtor  a  full  written  receipt,  acknowledging  the  pay- 
ment to  him  of  whatever  sum  may  be  actually  paid,  and  accepting  the  amount 
of  tax  paid  as  aforesaid  (specifying  the  same)  as  a  further  satisfaction  of 
the  debt  to  that  amount,  require  the  surrender  to  him  of  such  collector's  re- 
ceipt. 

K.  [Jurisdiction  of  district  courts."]  That  jurisdiction  is  hereby  conferred 
upon  the  district  courts  of  the  United  States  for  the  district  within  which  any 
person  summoned  under  this  section  to  appear  to  testify  or  to  produce  books 
shall  reside,  to  compel  such  attendance,  production  of  books,  and  testimony  by 
appropriate  process. 

L.  [Oeneral  laws  applicable.']  That  all  administrative,  special,  and  general 
provisions  of  law,  including  the  laws  in  relation  to  the  assessment,  remission, 
collection,  and  refund  of  internal-revenue  taxes  not  heretofore  specifically 
repealed  and  not  inconsistent  with  the  provisions  of  this  section,  are  hereby 
extended  and  made  applicable  to  all  the  provisions  of  this  section  and  to  the 
tax  herein  imposed. 

M.  [Porto  Rico  and  Philippines,']  That  the  provisions  of  this  section  shall 
extend  to  Porto  Rico  and  the  Philippine  Islands:  Provided,  That  the  adminis- 
stration  of  the  law  and  the  collection  of  the  taxes  imposed  in  Porto  Rico  and 
the  Philippine  Islands  shall  be  by  the  appropriate  internal-revenue  officers 
of  those  governments,  and  all  revenues  collected  in  Porto  Rico  and  the  Philip- 
pine Islands  thereunder  shall  accrue  intact  to  the  general  governments,  thereof, 
respectively:  And  provided  further.  That  the  jurisdiction  in  this  section  con- 
ferred upon  the  district  courts  of  the  United  States  shall,  so  far  as  the 
Philippine  Islands  are  concerned,  be  vested  in  the  courts  of  the  first  instance 
of  said  islands:    And  provided  further.  That  nothing  in  this  section  shall  be 
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held  to  exclude  from  the  computation  of  the  net  income  the  compensation  paid 
any  official  by  the  governments  of  the  District  of  Columbia,  Porto  Eico  and  the 
Philippine  Islands  or  the  political  subdivisions  thereof. 

N.  [Appropriation  —  officers  —  expenses.']  That  for  the  purpose  of  carry- 
ing into  effect  the  provisions  of  Section  II  of  this  Act^  and  to  pay  the  expenses 
of  assessing  and  collecting  the  income  tax  therein  imposed,  and  to  pay  such 
sums  as  the  Commissioner  of  Internal  Bevenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may  deem  necessary,  for  information,  detection,  and 
bringing  to  trial  and  punishment  persons  guilty  of  violating  the  provisions  of 
this  section,  or  conniving  at  the  same,  in  cases  where  such  expenses  are  not 
otherwise  provided  for  by  law,  there  is  hereby  appropriated  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  fourteen,  the  sum  of  $800,000,  and  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  is  authorized  to  appoint  and  pay  from  this  appropriation  all  nec- 
essary officers,  agents,  inspectors,  deputy  collectors,  clerks,  messengers  and 
janitors,  and  to  rent  such  quarters,  purchase  such  supplies,  equipment,  me- 
chanical devices,  and  other  articles  as  may  be  necessary  for  employment  or  use 
in  the  District  of  Columbia  or  any  collection  district  in  the  United  States,  or 
any  of  the  Territories  thereof:  Provided,  That  no  agent  paid  from  this  appro- 
priation shall  receive  compensation  at  a  rate  higher  than  that  now  received  by 
traveling  agents  on  accounts  in  the  Internal  Revenue  Service,  and  no  inspector 
shall  receive  a  compensation  higher  than  $5  a  day  and  $3  additional  in  lieu 
of  subsistence,  and  no  deputy  collector,  clerk,  messenger,  or  other  employee 
shall  be  paid  at  a  rate  of  compensation  higher  than  the  rate  now  being  paid  for 
the  same  or  similar  work  in  the  Internal  Revenue  Service. 

In  the  office  of  the  Commissioner  of  Internal  Revenue  at  Washington,  District 
of  Columbia  there  shall  be  appointed  by  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury  one  additional  deputy  com- 
missioner, at  a  salary  of  $4,000  per  annum;  two  heads  of  divisions,  whose 
compensation  shall  not  exceed  $2,500  per  annum;  and  such  other  clerks, 
messengers,  and  employees,  and  to  rent  such  quarters  and  to  purchase  such 
supplies  as  may  be  necessary :  Provided,  That  for  a  period  of  two  years  from 
and  after  the  passage  of  this  Act  the  force  of  agents,  deputy  collectors,  in- 
spectors, and  other  employees  not  including  the  clerical  force  below  the  grade 
of  chief  of  division  employed  in  the  Bureau  of  Internal  Revenue  in  the  city 
of  Washington,  District  of  Columbia  authorized  by  this  section  of  this  Act 
shall  be  appointed  by  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  under  such  rules  and  regulations  as  may  be 
fixed  by  the  Secretary  of  the  Treasury  to  insure  faithful  and  competent  service, 
and  with  such  compensation  as  the  Commissioner  of  Internal  Revenue  may  fix, 
with  the  approval  of  the  Secretary  of  the  Treasury,  within  the  limitations 
herein  prescribed:  Provided  further.  That  the  force  authorized  to  carry  out 
the  provisions  of  Section  II  of  this  Act,  when  not  employed  as  herein  provided, 
shall  be  employed  on  general  internal-revenue  worL     \S8  Stat.  L.  166.1 


SirBSECTioN  2.  [AlcoTiol  for  denaturization.']  That  from  and  after  the 
first  day  of  January,  nineteen  hundred  and  fourteen,  under  such  regulations  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
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of  the  Treasury  may  prescribe,  any  fanner  or  association  of  farmers,  any 
fruit  grower  or  association  of  fruit  growers,  or  other  person  or  persons  may 
manufacture  alcohol  free  of  tax  for  denaturization  only,  out  of  any  of  the 
products  of  farms,  fruit  orchards,  or  any  substance  whatever,  on  condition  that 
such  alcohol  shall  be  directly  conveyed  from  the  still  by  continuous  closed  pipes 
to  locked  and  sealed  receptacles  in  which  the  same  may  be  rendered  unfit  for  use 
as  an  intoxicating  beverage  by  an  admixture  of  such  denaturing  materials  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  may  prescribe,  or  where  such  alcohol  is  of  insufficient  proof 
to  be  denatured,  the  same  may  be  transferred  in  bond  from  such  locked  and 
sealed  receptacles  to  a  central  distilling  and  denaturing  plant  as  hereinafter 
provided. 

That  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may  authorize  the  establishment  of  central  distilling  and 
denaturing  plants  to  which  alcohol  produced  under  the  provisions  of  this  Act, 
free  of  tax,  may  be  transferred,  redistilled  and  denatured  under  such  regu- 
lations, and  upon  the  execution  of  such  notices  and  bonds  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe. 

That  any  central  distilling  and  denaturing  plant  provided  for  in  section  two 
of  this  Act  may,  in  addition  to  the  spirits  produced  under  section  one  of  this 
Act,  use  any  of  the  products  of  farms,  fruit  orchards,  or  any  substance  whatever, 
for  the  manufacture  of  alcohol  for  denaturation  only:  Provided,  That  at  such 
distilleries  the  use  of  cisterns  or  tanks  of  such  size  and  construction  as  may  be 
deemed  expedient  shall  be  permitted  in  lieu  of  distillery  bonded  warehouses 
under  such  rules  and  regulations  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe. 

That  any  person  who  under  the  provisions  of  this  Act  shall  fail  to  register, 
or  shall  falsely  register,  any  still  or  distilling  apparatus  used  by  him,  or  who 
shall  fraudulently  remove  or  conceal  any  distilled  spirits  produced  by  him,  or 
who  shall  fail  to  comply  with  all  the  requirements  of  this  Act,  or  any  regulations 
issued  pursuant  thereto,  respecting  the  production  and  denaturization  of  dis- 
tilled spirits;  and  any  person  who  shall  recover  or  attempt  to  recover  by  re- 
distillization  or  by  any  other  process  or  means,  any  distilled  spirits  after  the 
same  has  been  denatured,  shall,  on  conviction,  for  each  offense,  be  fined  not 
more  than  $5,000  or  be  imprisoned  for  not  more  than  five  years,  or  both,  and 
shall  in  addition  thereto  forfeit  to  the  United  States  all  real  and  personal  prop- 
erty used  in  connection  therewith. 

That  subsection  two  of  section  thirty-two  hundred  and  forty-four  of  the 
Revised  Statutes  of  the  United  States  shall  not  apply  to  stills  and  worms  manu- 
factured for  use  in  distilling,  provided  for  in  section  one  of  this  Act,  but  the 
manufacturer  or  owner  of  such  distilling  apparatus  shall  give  notice  to  the 
collector  of  internal  revenue  of  the  district  in  which  the  said  apparatus  is  made 
or  to  which  it  is  removed,  of  each  still,  or  worm,  manufactured,  sold,  used,  or 
exchanged  under  such  regulations  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe. 

Section  four  of  the  Act  of  March  second,  nineteen  hundred  and  seven, 
amendatory  of  the  Act  of  June  seventh,  nineteen  hundred  and  six,  is  hereby 
repealed,  and  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  shall  exempt  distillers  operating  imder  this 
Act  from  the  provisions  of  sections  thirty-two  hundred  and  eighty-three  and 
ikirty-three  hundred  and  nine  of  the  Revised  Statutes  of  the  United  States,  and 
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from  such  other  provisions  of  existing  laws  relating  to  distilleries^  including  the 
giving  of  bonds,  as  may  be  deemed  expedient  by  said  officials:  Provided,  how- 
ever. That  the  Commissioner  of  Internal  Revenue  shall  assess  and  collect  the 
tax  on  any  spirits  unlawfully  produced  or  produced  and  not  accounted  for  by 
any  such  distiller.     [38  Stat.  L.  199.'] 

This  is  from  paragraph  N,  section  IV  of      repealed,  see   1909  Supp.  Fed.  Stat.  Annot. 
the  Tariff  Act  of  Oct.  3,  1913,  ch.  16.  252.     For  R.  S.  sees.  3283,  3309,  see  3  Fed. 

For  sec.  4  of  the  Act  of  March  2,  1907,  here      Stat.  Annot.  655,  678. 


INTERNATIONAL  CONGRESSES. 

See  PRESIDENT. 


INTERNATIONAL  PRISON  COMMISSION^ 

See  PRISONS  AND  PRISONERS. 
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INTERSTATE  COMMERCE. 

Act  of  February  13,  1913,  Ch.  50,  203. 

Sec.  1.  Larceny,  etc,  of  Goods  in  Interstate  Commerce,  203. 
2,  Jurisdiction  of  State  Courts  Unimpaired,  204. 

Act  of  March  1,  1913,  Ch.  92,  204. 

Interstate  Commerce  Regulations  —  Physical  Valuation  of  Property 
of  Common  Carriers,  204. 


CROSS-REFERENCES. 

Combination  Trusts  and  Corporate  Trusts,  see  TRADE  UNIONS,  COMBI- 
NATIONS, AND  CORPORATE  TRUSTS. 
Imported  Nursery  Stock,  see  AGRICULTURE. 

Panama  Canal  Regulations,  see  RIVERS,  HARBORS,  AND  CANALS. 
Pictorial  Representations  of  Prize  Fights,  see  PRIZE  FIGHTS. 
Standard  Barrels  for  Apples,  see  AGRICULTURE. 
Wireless  Telegraphy,  see  RADIO  COMMUNICATION. 
See  also  TRADEMARKS. 


Aa  Act  To  pnniah  tlie  unlawful  Ireakins  of  seals  of  railroafl  cars  containing  Interstate  or 
fordan  shipments,  the  unlawful  enterinc  of  such  cars,  the  stealing  of  freight  and  ex- 
press packages  or  haggage  or  articles  in  process  of  transportation  in  interstate  shipment, 
and  the  felonious  asportation  of  such  freight  or  express  packages  or  baggage  or  articles 
therefrom  into  another  district  of  the  United  States,  and  the  felonious  possession  or 
reception  of  the  same. 

\,Act  of  February  13,  1913,  oh.  SO."} 

[Sec.  1.]  ^Larceny,  etc,  of  goods  in  interstate  commerce.']  That  who- 
ever shall  unlawfully  break  the  seal  of  any  railroad  car  containing  interstate  or 
foreign  shipments  of  freight  or  express^  or  shall  enter  any  such  car  with  intent, 
in  either  case,  to  commit  larceny  therein ;  or  whoever  shall  steal  or  unlawfully 
take,  carry  away,  or  conceal,  or  by  fraud  pr  deception  obtain  from  any  railroad 
ear,  station  house,  platform,  depot,  steamboat,  vessel,  or  wharf,  with  intent  to 
convert  to  his  own  use  any  goods  or  chattels  moving  as,  or  which  are  a  part  of  or 
which  constitute,  an  interstate  or  foreign  shipment  of  freight  or  express,  or  shall 
buy,  or  receive,  or  have  in  his  possession  any  such  goods  or  chattels,  knowing  the 
same  to  have  been  stolen ;  or  whoever  shall  steal  or  shall  unlawfully  take,  carry 
away,  or  by  fraud  or  deception  obtain,  with  intent  to  convert  to  his  own  use, 
any  baggage  which  shall  have  come  into  the  possession  of  any  common  carrier 
for  transportation  from  one  State  or  Territory  or  the  District  of  Columbia  to 
another  State  or  Territory  or  the  District  of  Columbia,  or  to  a  foreign  country, 
or  from  a  foreign  country  to  any  State  or  Territory  or  the  District  of  Columbia, 
or  shall  break  into,  steal,  take,  carry  away,  or  conceal  any  of  the  contents  of 
such  baggage,  or  shall  buy,  receive,  or  have  in  his  possession  any  such  baggage 
OP  any  article  therefrom  of  whatsoever  nature,  knowing  the  same  to  have  been 
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stolen,  shall  in  each  case  be  fined  not  more  than  five  thousand  dollars  or  im- 
prisoned not  more  than  ten  years,  or  both,  and  prosecutions  therefor  may  be 
instituted  in  any  district  wherein  the  crime  shall  have  been  committed.  The 
carrying  or  transporting  of  any  such  freight,  express,  baggage,  goods,  or  chattels 
from  one  State  or  Territory  or  the  District  of  Columbia  into  another  State  or 
Territory  or  the  District  of  Columbia,  knowing  the  same  to  have  been  stolen, 
shall  constitute  a  separate  offense  and  subject  the  offender  to  the  penalties  above 
described  for  unlawful  taking,  and  prosecutions  therefor  may  be  instituted  in 
any  district  into  which  such  freight,  express,  baggage,  goods,  or  chattels  shall 
have  been  removed  or  into  which  they  shall  have  been  brought  by  such  offender. 
[57  Stat  L.  670.'] 

Seo.  2.  [Jurisdiction  of  State  courts  unimpaired."]  That  nothing  in  this 
Act  shall  be  held  to  take  away  or  impair  the  jurisdiction  of  the  courts  of  the 
several  States  under  the  laws  thereof;  and  a  judgment  of  conviction  or  acquittal 
on  the  merits  under  the  laws  of  any  State  shall  be  a  bar  to  any  prosecution 
hereunder  for  the  same  act  or  acts.     [57  Stat.  L.  670.] 


An  Act  To  amend  an  Act  entitled  "An  Act  to  regulate  commerce,"  approved  Februaxy  fonrth, 
eighteen  hundred  and  eighty-seven,  and  all  Acts  amendatory  thereof  by  providmg  for  a 
valuation  of  the  several  classes  of  property  of  carriers  subject  thereto  and  securing  in- 
formation concerning  tiieir  stocks,  bonds,  and  other  securities. 

lAct  of  March  1,  1918,  ch.  02.1 

[Interstate  commerce  regulations  —  physical  valuaiion  of  property  of  comr 
mon  carriers.]  That  the  Act  entitled  "An  Act  to  regulate  commerce,"  ap- 
proved February  fourth,  eighteen  hundred  and  eighty-seven,  as  amended,  be 
further  amended  by  adding  thereto  a  new  section,  to  be  known  as  section 
nineteen  a,  and  to  read  as  follows : 

"Sec.  19a.  That  the  commission  shall,  as  hereinafter  provided,  investigate, 
ascertain,  and  report  the  value  of  all  the  property  owned  or  used  by  every  com- 
mon carrier  subject  to  the  provisions  of  this  Act.  To  enable  the  commission  to 
make  such  investigation  and  report,  it  is  authorized  to  employ  such  experts  and 
other  assistants  as  may  be  necessary.  The  commission  may  appoint  examiners 
who  shall  have  power  to  administer  oaths,  examine  witnesses,  and  take  testi- 
mony. The  commission  shall  make  an  inventory  whictf  shall  list  the  property 
of  every  common  carrier  subject  to  the  provisions  of  this  Act  in  detail,  and  show 
the  value  thereof  as  hereinafter  provided,  and  shall  classify  the  physical  prop- 
erty, as  nearly  as  practicable,  in  conformity  with  the  classification  of  expendi- 
tures for  road  and  equipment,  as  prescribed  by  the  Interstate  Commerce  Com- 
mission. 

"First.  In  such  investigation  said  commission  shall  ascertain  and  report  in 
detail  as  to  each  piece  of  property  owned  or  used  by  said  common  carrier  for 
its  purposes  as  a  common  carrier,  the  original  cost  to  date,  the  cost  of  reproduc- 
tion new,  the  cost  of  reproduction  less  depreciation,  and  an  analysis  of  the 
methods  by  which  these  several  costs  are  obtained,  and  the  reason  for  their  dif- 
ferences, if  any.  The  commission  shall  in  like  manner  ascertain  and  report 
separately  other  values,  and  elements  of  value,  if  any,  of  the  property  of  such 
common  carrier,  and  an  analysis  of  the  methods  of  valuation  employed,  and  of 
the  reasons  for  any  differences  between  any  such  value,  and  each  of  the  fore- 
going cost  values. 

'^Second.  Such  investigation  and  report  shall  state  in  detail  and  separately 
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from  improvements  the  original  cost  of  all  lands,  rights  of  way,  and  terminals 
owned  or  used  for  the  purposes  of  a  common  carrier,  and  ascertained  as  of  the 
time  of  dedication  to  public  use,  and  the  present  value  of  the  same,  and  sepa- 
rately the  original  and  present  cost  of  condemnation  and  damages  or  of  purchase 
in  ej^cess  of  such  original  cost  or  present  value. 

"Third.  Such  investigation  and  report  shall  show  separately  the  property 
held  for  purposes  other  than  those  of  a  common  carrier,  and  the  original  cost 
and  present  value  of  the  same,  together  with  an  analysis  of  the  methods  of  valua- 
tion employed. 

"Fourth.  In  ascertaining  the  original  cost  to  date  of  the  property  of  such 
common  carrier  the  commission,  in  addition  to  such  other  elements  as  it  may 
deem  necessary,  shall  investigate  and  report  upon  the  history  and  organization 
of  the  present  and  of  any  previous  corporation  operating  such  property ;  upon 
any  increases  or  decreases  of  stocks,  bonds,  or  other  securities,  in  any  reorgani- 
zation ;  upon  moneys  received  by  any  such  corporation  by  reason  of  any  issues 
of  stocks,  bonds,  or  other  securities ;  upon  the  syndicating,  banking,  and  other 
financial  arrangements  under  which  such  issues  were  made  and  the  expense 
thereof;  and  upon  the  net  and  gross  earnings  of  such  corporations;  and  shall 
also  ascertain  and  report  in  such  detail  as  may  be  determined  by  the  commis- 
sion upon  the  expenditure  of  all  moneys  and  the  purposes  for  which  the  same 
were  expended. 

'Tifth.  The  commission  shall  ascertain  and  report  the  amount  and  value  of 
any  aid,  gift,  grant  of  right  of  way,  or  donation,  made  to  any  such  common 
carrier,  or  to  any  previous  corporation  operating  such  property,  by  the  Govern- 
ment of  the  United  States  or  by  any  State,  county,  or  municipal  government, 
or  by  individuals,  associations,  or  corporations;  and  it  shall  also  ascertain  and 
report  the  grants  of  land  to  any  such  common  carrier,  or  any  previous  corpora- 
tion operating  such  property,  by  the  Government  of  the  United  States,  or  by 
any  State,  county,  or  municipal  government,  and  the  amount  of  money  de- 
rived from  the  sale  of  any  portion  of  such  grants  and  the  value  of  the  unsold 
portion  thereof  at  the  time  acquired  and  at  the  present  time,  also,  the  amount 
and  value  of  any  concession  and  allowance  made  by  such  common  carrier  to 
the  Government  of  the  United  States,  or  to  any  State,  county,  or  municipal 
government  in  consideration  of  such  aid,  gift,  grant,  or  donation. 

'Except  as  herein  otherwise  provided,  the  commission  shall  have  power  to 
prescribe  the  method  erf  procedure  to  be  followed  in  the  conduct  of  the  investi- 
gation, the  form  in  which  the  results  of  the  valuation  shall  be  submitted,  and 
the  classification  of  the  elements  that  constitute  the  ascertained  value,  and  such 
investigation  shall  show  the  value  of  the  property  of  every  common  carrier  as 
a  whole  and  separately  the  value  of  its  property  in  each  of  the  several  States 
and  Territories  and  the  District  of  Columbia,  classified  and  in  detail  as  herein 
required. 

"Such  investigation  shall  be  commenced  within  sixty  days  after  the  approval 
of  this  Act  and  shall  be  prosecuted  with  diligence  and  thoroughness,  and  the 
result  thereof  reported  to  Congress  at  the  b^inning  of  each  regular  session 
thereafter  until  completed. 

"Eyery  common  carrier  subject  to  the  provisions  of  this  Act  shall  furnish 
to  the  commission  or  its  agents  from  time  to  time  and  as  the  commission  may 
require  maps,  profiles,  contracts,  reports  of  engineers,  and  any  other  docu- 
ments, records,  and  papers,  or  copies  of  any  or  all  of  the  same,  in  aid  of  such 
investigation  and  determination  of  the  value  of  the  property  of  said  common 
carrier,  and  shall  grant  to  all  agents  of  the  commission  free  access  to  its  right  of 
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way,  its  property,  and  its  accounts,  records,  and  memoranda  whenever  and 
wherever  requested  by  any  such  duly  authorized  agent,  and  every  common  car- 
rier is  hereby  directed  and  required  to  cooperate  with  and  aid  the  commis- 
sion in  the  work  of  the  valuation  of  its  property  in  such  further  particulars 
and  to  such  extent  as  the  commission  may  require  and  direct,  and  all  rules 
and  regulations  made  by  the  commission  for  the  purpose  of  administering  the 
provisions  of  this  section  and  section  twenty  of  this  Act  shall  have  the  full 
force  and  effect  of  law.  Unless  otherwise  ordered  by  the  commission,  with  the 
reasons  therefor,  the  records  and  data  of  the  commission  shall  be  open  to  the 
inspection  and  examination  of  the  public. 

**Upon  the  completion  of  the  valuation  herein  provided  for  the  commission 
shall  thereafter  in  like  manner  keep  itself  informed  of  all  extensions  and  im- 
provements or  other  changes  in  the  condition  and  value  of  the  property  of  all 
common  carriers,  and  shall  ascertain  the  value  thereof,  and  shall  from  time  to 
time,  revise  and  correct  its  valuations,  showing  such  revision  and  correction 
classified  and  as  a  whole  and  separately  in  each  of  the  several  States  and  Ter- 
ritories and  the  District  of  Columbia,  which  valuations,  both  original  and  cor- 
rected, shall  be  tentative  valuations  and  shall  be  reported  to  Congress  at  the 
beginning  of  each  regular  session. 

"To  enable  the  commission  to  make  such  changes  and  corrections  in  its  valua- 
tions of  each  class  of  property,  every  common  carrier  subject  to  the  provisions 
of  this  Act  shall  make  such  reports  and  furnish  such  information  as  the  com- 
mission may  require. 

"Whenever  the  commission  shall  have  completed  the  tentative  valuation  of 
the  property  of  any  common  carrier,  as  herein  directed,  and  before  such  valua- 
tion shall  become  final,  the  commission  shall  give  notice  by  r^stered  letter 
to  the  said  carrier,  the  Attorney  General  of  the  United  States,  the  governor  of 
any  State  in  which  the  property  so  valued  is  located,  and  to  such  additional 
parties  as  the  commission  may  prescribe,  stating  the  valuation  placed  upon  the 
several  classes  of  property  of  said  carrier,  and  shall  allow  thirty  days  in  which 
to  file  a  protest  of  the  same  with  the  commission.  If  no  protest  is  filed  within 
thirty  days,  said  valuation  shall  become  final  as  of  the  date  thereof. 

"If  notice  of  protest  is  filed  the  commission  shall  fix  a  time  for  hearing  the 
same,  and  shall  proceed  as  promptly  as  may  be  to  hear  and  consider  any  mat- 
ter relative  and  material  thereto  which  may  be  presented  in  support  of  any 
such  protest  so  filed  as  aforesaid.  If  after  hearing  any  pVotest  of  such  tentative 
valuation  under  the  provisions  of  this  Act  the  commission  shall  be  of  the  opin- 
ion that  its  valuation  should  not  become  final,  it  shall  make  such  changes  as 
may  be  necessary,  and  shall  issue  an  order  making  such  corrected  tentative 
valuation  final  as  of  the  date  thereof.  All  final  valuations  by  the  commission 
and  the  classification  thereof  shall  be  published  and  shall  be  prima  facie  evi- 
dence of  the  value  of  the  property  in  all  proceedings  under  the  Act  to  regulate 
commerce  as  of  the  date  of  the  fixing  thereof,  and  in  all  judicial  proceedings 
for  the  enforcement  of  the  Act  approved  February  fourth,  eighteen  hundred 
and  eighty-seven,  commonly  known  as  "the  Act  to  regulate  commerce,'^  and  the 
various  Acts  amendatory  thereof,  and  in  all  judicial  proceedings  brought  to 
enjoin,  set  aside,  annul,  or  suspend,  in  whole  or  in  part,  any  order  of  the  In- 
terstate Commerce  Commission. 

"If  upon  the  trial  of  any  action  involving  a  final  value  fixed  by  the  commis- 
sion, evidence  shall  be  introduced  regarding  such  value  which  is  found  by  the 
court  to  be  different  from  that  offered  upon  the  hearing  before  the  commission, 
or  additional  thereto  and  substantiallv  affecting  said  value,  the  court,  before 
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proceeding  to  render  judgment  shall  transmit  a  copy  of  such  evidence  to  the 
commission,  and  shall  stay  further  proceedings  in  said  action  for  such  time  as 
the  court  shall  determine  from  the  date  of  such  transmission.  Upon  the  re- 
ceipt of  such  evidence  the  commission  shall  consider  the  same  and  may  fix  a 
final  value  different  from  the  one  fixed  in  the  first  instance,  and  may  alter, 
modify,  amend  or  rescind  any  order  which  it  has  made  involving  said  final  value, 
and  shall  report  its  action  thereon  to  said  court  within  the  time  fixed  by  the 
court.  If  the  commission  shall  alter,  modify,  or  amend  its  order,  such  altered, 
modified,  or  amended  order  shall  take  the  place  of  the  original  order  com- 
plained of  and  judgment  shall  be  rendered  thereon  as  though  made  by  the  com- 
mission in  the  first  instance.  If  the  original  order  shall  not  be  rescinded  or 
changed  by  the  commission,  judgment  shall  be  rendered  upon  such  original 
order. 

**The  provisions  of  this  section  shall  apply  to  receivers  of  carriers  and  oper- 
ating trustees.  In  case  of  failure  or  refusal  on  the  part  of  any  carrier,  re- 
ceiver, or  trustee  to  comply  with  all  the  requirements  of  this  section  and  in 
the  manner  prescribed  by  the  commission  such  carrier,  receiver,  or  trustee  shall 
forfeit  to  the  United  States  the  sum  of  five  hundred  dollars  for  each  such  of- 
fense and  for  each  and  every  day  of  the  continuance  of  such  offense,  such  for- 
feitures to  be  recoverable  in  the  same  manner  as  other  forfeitures  provided  for 
in  section  sixteen  of  the  Act  to  regulate  commerce. 

"That  the  district  courts  of  the  United  States  shall  have  jurisdiction,  upon 
the  application  of  the  Attorney  General  of  the  United  States  at  the  request  of 
the  commission,  alleging  a  failure  to  comply  with  or  a  violation  of  any  of  the 
provisions  of  this  section  by  any  common  carrier,  to  issue  a  writ  or  writs  of 
mandamus  commanding  such  common  carrier  to  comply  with  the  provisions  of 
this  section."    [S7  Stat.  L.  70i.] 

For  the  Act  of  Feb.  4,  1887,  see  3  Fed.  SUt.  Annot.  808. 


INTERSTATE  COMMISSION. 

Trode  in  Viruses,  Serums  and  Toxins,  sec  HEALTH  AND  QUARANTINE. 
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INTOXICATING  LIQUORS. 

Act  of  March  1,  1913,  Ch.  90,  208. 

Shipment  of  Liquors  into  a  State,  etc.,  in  Violation  of  Any  Law 
Thereof,  Prohibited,  208. 


An  Act  Divesting  intoxicating  liquors  of  their  interstate  character  in  certain  cases. 

lAot  of  March  1,  1913,  ch.  90.] 

[Shipment  of  liquors  into  a  State,  etc.,  in  violation  of  any  law  thereof,  pro- 
hibited.'] That  the  shipment  or  transportation,  in  any  manner  or  by  any  means 
whatsoever,  of  any  spirituous,  vinous,  malted,  fermented,  or  other  intoxicating 
liquor  of  any  kind,  from  one  State,  Territory,  or  District  of  the  United 
States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof,  into  any 
other  State,  Territory,  or  District  of  the  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof,  or  from  any  foreign  country  into  any 
State,  Territory,  or  District  of  the  United  States,  or  place  noncontiguous  to 
but  subject  to  the  jurisdiction  thereof,  which  said  spirituous,  vinous,  malted, 
fermented,  or  other  intoxicating  liquor  is  intended,  by  any  person  interested 
therein,  to  be  received,  possessed,  sold,  or  in  any  manner  used,  either  in  the 
original  package  or  otherwise,  in  violation  of  any  law  of  such  State,  Territory, 
or  District  of  the  United  States,  or  place  noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  is  hereby  prohibited, 

CHAMP  CLARK, 
Speaker  of  the  House  of  Representatives. 

J.  H.  GALLINQER, 
President  of  the  Senate  pro  tempore. 


In  the  Senate  of  the  United  States, 

February  28,  1918. 
The  President  of  the  United  States  having  returned  to  the  Senate,  in  which 
it  originated,  the  bill  entitled  "An  act  divesting  intoxicating  liquors  of  their 
interstate  character  in  certain  cases,"  with  his  objections  thereto,  the  Senate 
proceeded,  in  pursuance  of  the  Constitution,  to  reconsider  the  same ;  and, 

RESOLVED,  That  the  said  bill  do  pass,  two-thirds  of  the  Senate  agreeing 
to  pass  the  same. 

Attest:  Ohas,  G.  Bennett, 

Secretary. 
By  H.  M.  Rose, 

Assistami  Secretary. 

In  the  House  op  Representatives 

OP  THE  United  States. 

March  1, 191S. 
The  House  having  proceeded,  in  pursuance  of  the  Constitution,  to  reconsider 
the  bill  (S.  4043.)  entitled  "An  Act  divesting  intoxicating  liquors  of  their  in- 
terstate character  in  certain  cases,"  returned  to  the  Senate  by  the  President  of 
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the  United  States,  with  his  objections  thereto,  and  sent  by  the  Senate  to  the 
House  of  Representatives,  with  the  message  of  the  President  returning  the  bill : 
RESOLVED,  That  the  said  bill  do  pass,  two-thirds  of  the  House  of  Rep- 
resentatives agreeing  to  pass  the  same. 
Attest:  • 

Clerk. 
By  J  0  South 

Chief  Clerk 
[S7  Stat.  L.  699.'] 


South  Tbimblb 


The  constitntionality  of  the  Webb-Kenyoa 
Act  has  been  suBtained  in  U.  8.  v.  Oregon- 
Washington  R.  k  Nav.  Co.  (D.  C.  Ore.  1913) 
210  Fed.  378;  State  v.  Grier  (Del.  1913)  88 
Atl.  579;  State  v.  Van  Winkle  (Del.  1913)  88 
Atl.  807;  State  v.  United  States  Express  O). 
(la.  1914)  145  N.  W.  461. 

0>ngress  may,  under  its  power  to  regulate 
commerce  between  the  states,  supplement, 
and  in  effect  ratify,  the  prohibitory  laws  of 
the  state,  by  extending  the  prohibition  to  in- 
terstate shipments.  State  ▼.  Grier  (Del. 
1913)  88  Atl.  579. 

Purpose  of  Act.  —  It  was  not  the  intention 
of  this  Act  to  interfere  with  the  policy  of 
the  state,  in  regard  to  the  importation  of 
liquors,  but  merely  to  provide  that  the  en- 
forcement of  a  state  statute  would  not  be 
interfered  with,  or  hampered,  by  the  inter- 
state commerce  laws.  In  other  words,  the 
Act  is  in  this  respect  passive,  and  it  is  in- 
cumbent on  the  states  to  enact  legislation 
of  an  active  nature,  if  they  are  desirous  of 
prohibiting   the   importation   of    liquors    for 

Sersonal  use  or  other  purposes.    Atkinson  v. 
outhem  Express  Co.   (1913)   94  S.  C.  444, 
78  S.  E.  516,  49  L.R.A.(N.S.)  349. 

This  Act  does  just  what  the  title  says  it 
was  intended  to  do,  to  wit,  divests  intoxi- 
cating liquors  of  their  interstate  character 
in  certain  cases,  and  these  cases  are  specific- 
ally set  out  in  the  Act  itself.  That  is  to  say, 
the  shipment  or  transportation  of  intoxicat- 
ing liquor  from  one  state  to  another,  when 
such  shipment  is  intended  by  any  person 
therein  to  be  received,  sold,  or  used  in  vio- 
lation of  any  law  of  such  state  (to  which 
the  shipment  is  made),  is  prohibited.  This 
is  the  sum  and  substance  of  the  Act.  State 
▼.  United  States  Express  Co.  (la.  1914)  145 
N.  W.  451. 

The  history  of  the  Webb-Kenyon  law,  the 
causes  that  led  to  its  enactment  and  the  evils 
it  was  intended  to  remedy,  taken  in  connec- 
tion with  the  carefully  chosen  words  of  the 
Act,  show  that  the  object  was  to  aid  the 
states  in  suppressing  the  illegal  traflSc  in 
intoxicating  liquors  that  they  had  been  much 
hindered  in  doing  by  the  protection  afforded 
violators  of  the  law  by  the  commerce  clause 
of  the  Federal  Constitution,  and  that  it  was 
not  meant  by  this  l^islation  in  any  man- 
ner to  abridge  the  personal  liberty  of  the  citi- 
xen  in  the  right  personally  to  use  liquor  or 
the  right  to  have  it  in  his  possession  for 
such  use.  Adams  Express  Co.  v.  Common- 
wealth (1913)  154  Ky.  462,  157  S.  W.  908, 
48   L.RA.(N.S.)    342. 


F.  S.  A.  Supp. — 14. 


Applicability  to  transportation  agencies.—* 
Inasmuch  as  the  Supreme  Court  has  con- 
strued the  word  "arrival"  in  the  Wilson  Act 
to  mean  ''arrival  at  destination  and  delivery 
to  the  consignee,"  the  Webb-Kenyon  Act, 
which  was  passed  to  supplement  the  Wilson 
Act,  means  that  an  interstate  shipment  of 
liquor  shall  be  subject  to  state  laws  upon 
arrival  at  any  point  within  the  state.  Clear- 
ly that  was  what  the  law  was  designed  to 
accomplish  by  prohibiting  the  transportation, 
and  the  law  can  be  made  effective  only  by 
holding  that  it  applies  to  transportation 
agencies,  as  well  as  to  consignors  and  con- 
signees who  receive  or  ship  the  liquor  for 
the  purpose  of  sale.  State  ▼.  Grier  (Del. 
1913)  88  Atl.  579. 

But  a  carrier  cannot  be  punished  for  re- 
ceiving, carrying,  and  delivering,  as  an  inter- 
state transaction,  intoxicating  liquor  in  local 
option  territory  to  a  consignee  who  pur- 
chased it  at  a  point  in  another  state,  and 
when  it  is  not  intended  by  any  person  in- 
terested therein  to  be  receiviKl,  possessed, 
sold,  or  in  any  manner  used  in  violation  of 
the  law  of  this  state.  If,  however,  the  liquor 
is  intended  to  be  received,  possessed,  sold,  or 
in  any  manner  used  in  violation  of  the  law 
of  this  state,  then  the  Webb-Kenyon  Act  ap- 
plies, although  the  transaction  may  be  an 
interstate  one.  Adams  Express  Co.  v.  Com- 
monwealth, (1913)  154  Ky.  462,  157  S.  W. 
908,  48  L.R.A.(N.S.)    342. 

The  act  does  not  undertake  to  create  or 
describe  any  offense  against  the  laws  of  the 
state.  It  merely  withdraws  the  protection 
theretofore  afforded  by  the  laws  of  the  Unit- 
ed States  to  certain  specified  articles  of 
commerce,  and  permits  the  state  laws  to  be- 
come operative  as  to  these  articles.  It  is 
not  in  any  sense  a  penal  statute,  and  under 
it  alone  no  punishment  can  be  inflicted. 
Therefore,  when  a  state  has  enacted  a  statute 
making  it  unlawful  for  a  common  carrier  to 
bring  into  local  option  territory  intoxicating 
liquor,  the  state  law  furnishes  the  sole  basis 
upon  which  a  prosecution  against  the  car- 
rier may  be  instituted.  If  the  state  law 
prohibits  the  thing  that  the  carrier  has  done, 
the  indictment  should  charge  in  appropriate 
words  a  violation  of  the  state  law  under 
which  the  prosecution  is  instituted,  and  then, 
if  the  Webb-Kenyon  Act  is  applicable  to  the 
transaction  when  treated  as  an  interstate 
shipment,  a  conviction  may  be  had  upon  suffi- 
cient evidence  that  the  state  law  has  been  vio- 
lated. Adams  Express  Co.  v.  Commonwealth 
(1913)  154  Ky.  462,  157  S.  W.  908,  48 
L.R.A.(N.S.)    342. 
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IRRIGATION. 

See  PUBLIC  LANDS;  WATERS. 


ISTHMIAN  CANAL. 

See  RIVERS,  HARBORS,  AND  CANALS. 


JUDGES. 


See  JUDICIARY. 


JUDGMENTS. 
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Act  of  August  17,  1912,  Ch.  300,  210. 

United  States  Courts  —  Recording  Judgments  in  State  Offices,  *01Z 


Am  Act  To  amenfl  an  Act  entitled  "An  Act  to  regulate  the  liens  of  judgments  and  decreet 

of  the  courts  of  the  United  States." 

* 

I  Act  of  August  17,  1012,  ch,  300,2 

m 

[United  States  courts  —  recording  judgments  in  state  offices.']  That  sec- 
tion three  of  an  Act  entitled  ^'An  Act  to  regulate  the  liens  of  judgments  and 
decrees  of  the  courts  of  the  United  States,"  approved  August  first,  eighteen 
hundred  and  eighty-eight,  be,  and  the  same  is  hereby,  repealed. 

This  Act  shall  take  effect  on  and  after  January  first,  nineteen  hundred  and 
thirteen.     [57  Stat.  L.  Sll.'] 

The  Act  of  Aug.  1,  1888,  hereby  repealed,  is  given  in  4  Fed.  Stat.  Annot.  S. 
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JUDICIAL  OFFICERS. 

Act  of  April  8,  1912,  CIl  71,  211. 

Connecticut  Judicial  District  —  Marshals  Pay  Increased,  211. 

Act  af  Jttne  23,  1913,  Ch.  3,   211. 

Arkansas  Western  District  —  Pay  of  Attorney  and  Marshal,  211. 


CROSS-REFEREKOE. 

Deputy  Marshals,  Appointment  of,  see  CIVIL  SERVICE. 


Aa  Act  ProTiding  for  an  increase  of  salary  of  tbe  United  States  marshal  for  the  district  of 

Connecticut. 

lAct  of  April  8,  1912,  ch.  71.1 

[Cotmecticui  judicial  district  —  marshal's  pay  increased.']  That  from  and 
after  the  passage  of  this  Act  the  salary  of  the  United  States  marshal  for  the 
district  of  Connecticut  shall  be  at  the  rate  of  two  thousand  five  hundred  dollars 
a  year.     [37  Stat.  L.  79.] 

See  4  Fed.  Stat.  Annot.  142. 


[Arkansas  western  district  —  pay  of  attorney  and  marshalJ]  ♦  ♦  ♦ 
The  salaries  of  the  United  States  district  attorney  and  the  United  States 
marshal  for  the  western  district  of  Arkansas  shall  hereafter  be  $4,000  per  an- 
num each.     [S8  Stai.  L.  5-^.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  2Z,  1913^  ch.  3. 
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JUDICIARY. 

Act  of  January  13,  1912,  Ql  9,  213. 

Circuit  Judges  Authorised  —  Salaries;  Residence  —  Service  in  Cir- 
cuit  Courts  of  Appeals  —  Other  Duties,  213. 
Act  of  January  17,  1912,  Ch.  10,  213. 

United  States  Courts  —  Alabama  Middle  Judicial  District  —  Trans- 
fer of  Pending  Cases,  213. 

Act  of  January  22,  1912,  Ch.  12,    214. 

United  States  Courts  —  Writs  of  Error  to  Supreme  Court  and  Cir- 
cuit  Courts  of  Appeals  —  Issue  by  Clerks  of  District  Courts,  214. 

Act  of  February  1,  1912,  Ch.  26,  214. 

Vermont  Judicial  District,  214* 

Act  of  February  1,  1912,  Ch.  27,  215. 

Rhode  Island  Judicial  District,  215. 

Act  of  February  5,  1912,  Ch.  28,  215. 

United  States  Courts  —  Judicial  Code  Amended  —  Mississippi  Judi- 
cial Districts  —  North  Dakota  District  —  South  Carolina  Judicial 
Districts  —  Court  of  Claims  —  Witnesses  Not  Excluded  Because 
of  Color  or  Interest,  215. 

Act  of  March  23,  1912,  Ch.  63,  217. 

West  Virginia  Judicial  Districts,  217. 

Act  of  May  27,  1912,  Ch.  136,  218. 

Mississippi  Judicial  Districts,  218. 

Act  of  May  29,  1912,  Ch.  144,  219. 

Seel.  Texas  Southern  Judicial  District  —  New  Division  Created,  219. 
2.  Terms  at  Corpus  Christi,  219, 

Act  of  July  9,  1912,  Ch.  222,  219. 

Michigan  Western  District,   219. 
Act  of  August  9,  1912,  Ch.  277,  219. 

New  Jersey  Judicial  District,  219. 
Act  of  August  20,  1912,  Ch.  306,  220. 

Tennessee  Judicial  Districts,  220. 
Act  of  August  23,  1912,  Ch.  344,  221. 

New  Hampshire  Judicial  District,  221. 
Act  of  January  7,  1913,  Ch.  6,  222. 

17.  5*.  Court  for  Porto  Rico  —  Absence  of  Judge  —  Special  Judge, 
222. 

Act  of  February  5,  1913,  Ch.  28,  222. 

Sec.  1,  Texas  Western  Judicial  District,  222. 
2.  Terms,  222. 

Act  of  February  14,  1913,  Ch.  53,  223. 

New  Jersey  Judicial  District,  223. 

Act  of  February  28,  1913,  Ch.  89,  223. 

Alabama  Judicial  Districts,  223. 

Act  of  March  3,  1913,  Ch.  113,  224. 

Pennsylvania  Judicial  Districts,  224. 
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Act  of  Jan.  13,  1912.  JUDICIARY.  Act  of  Jan.  17,  1912 

Act  of  Marcli  3,  1913,  Ch.  122,  225. 

Iowa  Judicial  Districts,  225. 
Act  of  March  4,  1913,  Ch.  160,   226. 

Judicial  Code  Amended  —  Interlocutory  Injunctions,  226. 
Act  of  March  4,  1913,  Ch.  167,   228. 

Georgia  Northern  Judicial  District,  228, 
Act  of  October  3,  1913,  Ol  17,  229. 

Sec.  i.  Arizona  Judicial  District,  229. 
2.  Terms,  229. 

Act  of  October  3,  1913,  Ol  18,  229. 

Judicial  Code  —  Service  of  District  Judge  of  Another  Circuit  in  the 
Second,  229. 

Act  of  October  22,  1913,  Ch.  32,  230. 

Commerce  Court  Abolished  —  Jurisdiction  to  Vest  in  District  Courts, 
230. 


CBOSS-REFEREKCES. 

Proof  of  Signatures  and  Handwriting,  see  EVIDENCE. 
Recording  Judgments  in  State  Offices,  see  JUDGMENTS. 

An  Act  To  amend  an  Act  entitled  "An  Act  to  codify,  roYise,  and  amend  the  lawi  relating 

to  the  judiciary." 

lAct  of  Jan.  13,  1912,  eh.  P.] 

[Circuit  judges  authorized  —  salaries;  residence  —  service  in  circuit  courts 
of  appeals  —  other  dyiies.'\  That  section  one  hundred  and  eighteen  of  the 
Act  of  March  third,  nineteen  hundred  and  eleven,  entitled  "An  Act  to  codify, 
revise,  and  amend  the  laws  relating  to  the  judiciary,"  be  amended  so  as  to  read 
as  follows : 

"Sec.  118.  There  shall  be  in  the  second,  seventh,  and  eighth  circuits,  re- 
spectively, four  circuit  judges;  in  the  fourth  circuit,  two  circuit  judges;  and 
in  each  of  the  other  circuits,  three  circuit  judges,  to  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate.  They  shall  be 
entitled  to  receive  a  salary  at  the  rate  of  seven  thousand  dollars  a  year  each, 
payable  monthly.  Each  circuit  judge  shall  reside  within  his  circuit  The  cir- 
cuit judges  in  each  circuit  shall  be  judges  of  the  circuit  court  of  appeals  in  that 
circuit,  and  it  shall  be  the  duty  of  each  circuit  judge  in  each  circuit  to  sit  as 
one  of  the  judges  of  the  circuit  court  of  appeals  in  that  circuit  from  time  to 
time  according  to  law :  Provided,  That  nothing  in  this  section  shall  be  construed 
to  prevent  any  circuit  judge  holding  district  court  or  serving  in  the  commerce 
court,  or  otherwise,  as  provided  for  and  authorized  in  other  sections  of  this 
Act"     [57  Stat.  L.  62.] 

Sec.  118  of  the  Judicial  Gk)de  as  originally  enacted  is  given  in  1912  Supp.  Fed.  Stat 
Annot.  192. 

An  Act  To  provide  for  the  transfer  of  certain  causes  and  proceedings  to  the  southern  division 

of  the  middle  district  of  Alabama. 

lAct  of  Jan.  17,  1912,  eh.  10.2 

[United  States  courts  —  Alabama  middle  judicial  district  —  transfer  of 
pending  cases.']    That  all  civil  causes  and  proceedings  now  pending  in  the  cir- 
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Act  rf  J«.  «,  Itll.  JUDICIARY.  .Act  of  Ftb.  1,  Ifll 

cuit  or  die  district  court  of  the  United  States  for  the  middle  district  of  Ala- 
bama which  arose  in  ehher  of  the  counties  now  embraced  in  the  soutiiem  divi- 
sion of  the  middle  district  of  Alabama,  as  established  in  the  Act  approved 
ICanJi  serenrh,  nineteen  hundred  and  eight,  entitled  ^An  Act  to  provide  for 
ciircit  and  district  courts  of  the  United  States  at  Dothan,  Alabama/'  shall, 
upon  the  application  of  either  party,  be  transferred  to  the  said  southern  divi- 
sion of  the  middle  district  of  Alabama  for  trial  and  disposition.  [87  Stai.  L. 
SS.} 

TW  Act  of  Mudi  7, 190S,  aiwTe  refcmd  Us  k  girtm  m  1909  Supp.  Fed.  Stat.  Annot.  300. 


Act  T»  iMHl  MctiM  tCB  knircd  asi  Um  af  tte  Keviaal  Statatci  af  the  Jnited  States. 


''Cmiied  Siaies  couHs —  writs  of  error  to  supreme  court  and  circuit  courts 
•«'*  %zs<iiU  —  u»iA«  6jf  clerks  of  distrid  couHs^^  That  section  ten  hundred  and 
f:cr  ci  ibe  Keriied  Statutes  of  the  United  States  be«  and  is.  hereby,  amended 
3C  js  re  read  as  follows,  to  wit : 

**SCC  1004w  Writs  of  error  retumaUe  to  the  Supreme  Court  or  a  circuit 
c»:cir:  oc  appetU  may  be  issued  as  well  by  the  clerks  of  the  district  courts,  un- 
£-ir  lije  «a1  ihereof.  as  by  the  clerk  of  the  Supreme  Court  or  of  a  circuit  court 
vi  ^rretils.  When  so  issued  they  shall  be  as  nearly  as  each  case  may  admit 
xfT^HKiiiJe  A^  die  form  of  a  writ  of  error  issued  by  the  derk  of  the  Supreme 
t  ucrs  cr  ie  cl^rk  of  a  circuit  court  of  appeals.**    [37  Si4ii.  L.  54-] 


1}04  a»  it  nmA  prior  to  tki«  l»wi— ■  te  the   ■■lajpfit,  the   statute 

t  ^  £-.T«s  in  4  F«iL  Stat.  AbboC.  €1C  B»«!e  mo  prvri^iaK  lor  tbe  UBoe  of  writs  from 

•f  tltt  mmtmi^Mmt  xh*  S^pr^mtt  Coort  to  the  Circnit  Court  of 

tJAS  t^  VTTK  «<  «m>r  BAT  W  >ssa«d  hr  Ar?e«l^   Bor  froei  the  latter  coarta  to  the 


tb*  ner^  «c  ti«  fi?<irt  to  v^ch  it  is  rvtiuns-      i:r.'ti:?  ani  I>j$trKt  Coarta,  the  statute  hav- 
a^of  ^ir  ^  thp  zjtrL  «ff  titie  <oart  vhose  nzxi^       in^  Sf^n  passed  before  the  Cireait  Courts  of 


sifiia  s  ta  'x  nf^.<««d.     Is  re  I<:^u.L=:jr  Wm;»       Apc>ei&ic>  were  orsaaLced.    la  re  T«fiii«g  Writs 
ac  Srrvr,     v\  C  A.  <tA  Cir.  l^li     1^  Fed.       x  *i:rr«r,    C  C  A.  €Ui  Cir.  1512)   199  Fed 


la  act  1^  MHl  sKtssB  «M  hoiied  a^  ta  af  *!■  Act  t»  cafify.  wrim,  aad  amead  the 


lA<t  or  Fr*w  I.  I9i^.  c*.  9«L] 

T^crcaont  /•xif/ir'  .:V'-:Vt."  Thit  5Cv*troji  one  rLundred  and  ten  of  "An  Act 
^-^  ccti-fT.  r^*^i<e.  inl  azien-i  ^re  Ijlw^  n?Ii::zd:-:o  lie  jadiciaiy,"  approved 
XiT-ri  icirL  xiz«e:eec  h.irlr^  and  t?I-'-vc.  be.  asL-I  i:  is  herebv,  amended  80  as 

•~S5:c>  II  .\  Tire  Srite  cf  Verru-::!:  <iidl!  ccr;scirj::e  one  judicial  district,  to 
":e  iZ'.-vn  i?  tie  i:L>Tr::*:  :f  VerrL-.cr.  Terns  ci  uie  Ii>cri«.t  o?urt  shall  be  held 
J"  r:ir'jjijr:a  :ei  ^e  f-virti  T::e<civ  i-  F^crjuirv,  a:  Windsor  on  the  third 
T:tf«^ij7  .^  3lj--  xz  K:i:"i:ii  cri  tie  £r^  Tu^e^dy  ia  CVtober,  and  at  Brattle- 
":•  r:  :n:  -.le  tizr-i  Tiesdiv  i:i  rVvejrrSrr.  Iz  eavrc  ^etir  oce  of  the  stated  terms 
••f  tie  i'scrt'!':  .riit^  :lmv.  -jw Vc^  il;.t:rrt:*u  *x^  i-t;carc.ei  ^?  meet  at  Montpelier 
i-i'i  :ce  i*  y-TT-rvrr:  f^-v  •  Sf*I^  t.-c-:' v.  Tii*  >u:ri*->  rx?nL$  and  accommoda- 
-  •  ts  saa.r  V  r:Ti->»^'i  t.r  r^e  b«:*,' .rc^  ^t  saLii  .var^  ajad  for  the  use  of  the 
jceers  :i  sl.£  .-v-irt  it  Fnrtleccrv  :Vf«?  ct  ixressie  to  ;i*  GoTemment  of  the 


Act  of  Feb.  1,  1912.  JUDICIARY.  Act  of  Fob.  6,  1912. 

United  States  until  the  public  building  provided  for  by  Act  of  Congress  shall 
be  erected."     [57  Stat.  L.  68.'] 

Sec.  110  of  the  Judicial  Code  as  originally  enacted  is  ^ven  in  1912  Supp.  Fed.  Stat. 
Annot.  187. 


An  Act  To  amend  an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary/'  approved  March  third,  nineteen  hundred  and  eleven. 

lAet  of  Feb.  1,1912,  ch.  27.1 

[Rhode  Island  judicial  district.']  That  section  one  hundred  and  four  of  an 
Act  entitled  "An  Act  to  codify,  revise,  a'  '  amend  the  laws  relating  to  the  judi- 
ciary," approved  March  third,  nineteen  iiundred  and  eleven,  be  amended  so  as 
to  read  as  follows : 

**Sec.  104.  The  State  of  Rhode  Island  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  Rhode  Island ;  terms  of  the  district  court  shall  be 
held  at  Providence  on  the  fourth  Tuesday  in  May  and  the  third  Tuesdav  in 
November."     [87  Stat.  L.  59.] 

Sec.  104  of  the  Judicial  Code  as  originally  enacted  la  given  in  1912  Supp.  Fed.  Stat. 
Annot.  182. 


An  Act  To  amend  sections  ninety,  ninety-nine,  one  hundred  and  five,  and  one  hundred  and 
eighty-six  of  an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary,"  approved  March  third,  nineteen  hundred  and  eleven. 

lAct  of  Feb.  6,  1912,  ch.  28.1  ■     ^ 

[United  States  courts  —  Judicial  Code  amended.]  That  sections  ninety,  nine- 
ty-nine, one  hundred  and  five,  and  one  hundred  and  eighty-six  of  an  Act  en- 
titled "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary," 
approved  March  third,  nineteen  hundred  and  eleven,  be,  and  they  hereby  are, 
amended  to  read  as  follows: 

"Sec.  90.  [Mississippi  judicial  districts.]  The  State  of  Mississippi  is  di- 
vided into  two  judicial  districts,  to  be  known  as  the  northern  and  southern  dis- 
tricts of  Mississippi.  Thenorthern  district  shall  include  the  territory  embraced 
on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Alcorn, 
Attala,  Chickasaw,  Choctaw,  Clay,  Itawamba,  Lee,  Lowndes,  Monroe,  Oktib- 
beha, Pontotoc,  Prentiss,  Tishomingo,  and  Winston,  which  shall  constitute  the 
eastern  division  of  said  district;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Benton,  Coahoma,  Calhoun,  Carroll,  De  Soto, 
Grenada,  Lafayette,  Marshall,  Montgomery,  Panola,  Quitman,  Tallahatchie, 
Tate,  Tippah,  Tunica,  Union,  Webster,  and  Yalobusha,  which  shall  constitute 
the  western  division  of  said  district.  Terms  of  the  district  court  for  the  eastern 
division  shall  be  held  at  Aberdeen  on  the  first  Mondays  in  April  and  October ; 
and  for  the  western  division,  at  Oxford  on  the  first  Mondays  in  June  and  De- 
cember, and  at  Clarksdale  on  the  third  Mondays  in  June  and  December:  Pro- 
vided, That  suitable  rooms  and  accommodations  for  holding  court  at  Clarks- 
dale are  furnished  free  of  expense  to  the  United  States.  The  southern  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and  ten,  in  the  counties  of  Adams,  Amite,  Copiah,  Covington,  Franklin,  Hinds, 
Holmes,  Jefferson,  Jefferson  Davis,  Lawrence,  Lincoln,  Leflore,  !^fadison,  Pike, 
Rankin,  Simpson,  Smith,  Scott,  Wilkinson,  and  Yazoo,  which  shall  constitute 
the  Jackson  division:  also  the  territory  embraced  on  the  date  last  mentioned 
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in  the  counties  of  Bolivar,  Claiborne,  Issaquena,  Sharkey,  Sunflower,  Warren, 
and  Washington,  which  shall  constitute  the  western  division ;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Clarke,  Jones,  Jasper^ 
Kemper,  Lauderdale,  Leake,  I^eshoba,  Newton,  Noxubee,  and  Wayne,  which 
shall  constitute  the  eastern  division;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Forest,  George,  Greene,  Hancock,  Harrison, 
Jackson,  Lamar,  Marion,  Perry,  and  Pearl  River,  which  constitutes  the  south- 
ern division  6f  said  district.  Terms  of  the  district  court  for  the  Jackson  divi- 
sion shall  be  held  at  Jackson  on  the  first  Mondays  in  May  and  November ;  for 
the  western  division,  at  Vicksburg  on  the  first  Mondays  in  January  and  July ; 
for  the  eastern  division,  at  Meridian  on  the  second  Mondays  in  March  and 
September;  and  for  the  southern  division,  at  Biloxi  on  the  third  Mondays  in 
February  and  August.  The  clerk  of  the  court  for  each  district  shall  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  each  place  in  his  district  at  which 
court  is  now  required  to  be  held,  at  which  he  shall  not  himself  reside,  which 
shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court. 
The  marshal  for  each  of  said  districts  shall  maintain  an  office  in  charge  of 
himself  or  a  deputy  at  each  place  at  which  court  is  now  held  in  his  district" 
[87  Stat.  L.  69.'] 

This  section  in  its  original  form  is  given  in  1912  Supp.  Fed.  St&t.  Annot.  174. 

"Seo.  99.  [North  Dakota  distHctl  The  State  of  North  Dakota  shall  con- 
stitute one  judicial  district,  to  be  known  as  the  district  of  North  Dakota.  The 
territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Burleigh,  Stutsman,  Logan,  Mcintosh,  Emmons,  Kidder,  Foster, 
Wells,  McLean,  Sheridan,  Adams,  Bowman,  Dunn,  Hettinger,  Morton,  Stark, 
and  McKenzie  shall  constitute  the  southwestern  division  of  said  district;  and 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Cass,  Rich- 
land, Barnes,  Dickey,  Sargent,  Lamoure,  Ransom,  Griggs,  and  Steele  shall 
constitute  the  southeastern  division;  and  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Grand  Forks,  Traill,  Walsh,  Pembina,  Cava- 
lier, and  Nelson  shall  constitute  the  northeastern  division;  and  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Ramsey,  Eddy,  Benson, 
Towner,  Rolette,  Bottineau,  Pierce,  and  McHenry  shall  constitute  the  north- 
western division ;  and  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Ward,  Williams,  Montraille,  Burk,  and  Renville  shall  constitute  the 
western  division.  The  several  Indian  reservations  and  parts  thereof  within 
said  State  shall  constitute  a  part  of  the  several  divisions  within  which  they  are 
respectively  situated.  Terms  of  the  district  court  for  the  southwestern  division 
shall  be  held  at  Bismarck  on  the  first  Tuesday  in  March ;  for  the  southeastern 
division,  at  Fargo  on  the  third  Tuesday  in  May ;  for  the  northeastern  division, 
at  Grand  Forks  on  the  second  Tuesday  in  November ;  for  the  northwestern  divi- 
sion, at  Devils  Lake  on  the  first  Tuesday  in  July ;  and  for  the  western  division, 
at  Minot  on  the  second  Tuesday  in  October.  The  clerk  of  the  court  shall  main- 
tain an  office  in  charge  of  himself  or  a  deputy  at  each  place  at  which  court  is 
now  held  in  his  district."    [57  8ial.  L.  60.] 

This  section  in  its  original  form  is  given  in  1912  Supp.  Fed.  Stat.  Annot.  179. 

'^Seo.  105.  [South  Carolina  judicial  districts.']  The  State  of  South  Caro- 
lina is  divided  into  two  districts,  to  be  known  as  the  eastern  and  western  dis- 
tricts of  South  Carolina.  The  western  district  shall  include  the  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
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Abbeville,  Anderson,  Cherokee,  Chester,  Edgefield,  Fairfield,  Greenville,  Green- 
wood, Lancaster,  Laurens,  Newberry,  Oconee,  Pickens,  Saluda,  Spartanburg, 
Union,  and  York.  Terms  of  the  district  court  for  the  western  district  shall  be 
held  at  Greenville  on  the  third  Tuesdays  in  April  and  October.  The  eastern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Aiken,  Bamberg,  Barnwell,  Beaufort, 
Berkeley,  Calhoun,  Charleston,  Chesterfield,  Clarendon,  Colleton,  Darlington, 
Dillon,  Dorchester,  Florence,  Georgetown,  Hampton,  Horry,  Kershaw,  Lee, 
Lexington,  Marion,  Marlboro,  Orangeburg,  Eichland,  Sumter,  and  Williams- 
burg. Terms  of  the  district  court  for  the  eastern  district  shall  be  held  at 
Charleston  on  the  first  Tuesdays  in  June  and  December ;  at  Columbia  on  the 
third  Tuesday  in  January  and  the  first  Tuesday  in  November,  the  latter  term 
to  be  solely  for  the  trial  of  civil  cases ;  and  at  Florence  on  the  first  Tuesday  in 
March.  The  offices  of  the  clerk  of  the  district  court  shall  be  at  Greenville  and 
at  Charleston ;  and  the  clerk  shall  reside  in  one  of  said  cities  and  have  a  deputy 
in  the  other."    [57  Stat.  L.  60.'] 

This  section  in  its  original  form  is  given  in  1912  Supp.  Fed.  Stat.  Annot.  182. 

"Sec.  186.  [Court  of  claims  —  witnesses  not  excluded  "because  of  color  or 
inter  est."]  No  person  shall  be  excluded  as  a  witness  in  the  Court  of  Claims  on 
account  of  color  or  because  he  or  she  is  a  party  to  or  interested  in  the  cause  or 
proceeding ;  and  any  plaintiff  or  party  in  interest  may  be  examined  as  a  witness 
on  the  part  of  the  Government."    [57  Stat.  L.  61.] 

This  section  in  its  original  form  is  given  in  1912  Supp.  Fed.  Stat.  Annot.  210. 


An  Act  To  amend  section  one  hundred  and  thirteen  of  the  Act  to  codify,  revise,  and  amend 
the  laws  relating  to  the  judiciary,  approved  March  third,  nineteen  hundred  and  eleven. 

lAct  of  March  23,  1912,  ch.  03.1 

[West  Virginia  judicial  districts.]  That  section  one  hundred  and  thirteen 
of  the  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,  ap- 
proved March  third,  nineteen  hundred  and  eleven,  be  amended  so  as  to  read 
as  follows : 

"Sec.  113.  The  State  of  West  Virginia  is  divided  into  two  districts  to  be 
known  as  the  northern  and  southern  districts  of  West  Virginia.  The  northern 
district  shall  include  the  territory  embraced,  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Hancock,  Brooke,  Ohio,  Marshall,  Tyler, 
Pleasants,  Wood,  Wirt,  Kitchie,  Doddridge,  Wetzel,  Monongalia,  Marion,  Har- 
rison, Lewis,  Gilmer,  Calhoun,  Upshur,  Barbour,  Taylor,  Preston,  Tucker, 
Kandolph,  Pendleton,  Hardy,  Grant,  Mineral,  Hampshire,  Morgan,  Berkeley, 
and  Jefferson,  with  the  waters  thereof.  Terms  of  the  district  court  for  the 
northern  district  shall  be  held  at  Martinsburg  on  the  first  Tuesday  of  April 
and  the  third  Tuesday  of  September ;  at  Clarksburg  on  the  second  Tuesday  of 
April  and  the  first  Tuesday  of  October;  at  Wheeling  on  the  first  Tuesday  of 
May  and  the  third  Tuesday  of  October ;  at  Philippi  on  the  fourth  Tuesday  of 
May  and  the  second  Tuesday  of  November;  and  at  Parkersburg  on  the  second 
Tuesday  of  January  and  the  second  Tuesday  of  June :  Provided,  That  a  place 
for  holding  court  at  Philippi  shall  be  furnished  free  of  cost  to  the  United 
States  by  Barbour  County  until  other  provision  is  made  therefor  by  law.  The 
southern  district  shall  include  the  territory  embraced,  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Jackson,  Roane,  Clay,  Braxton, 
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Webster,  Nicholas,  Pocahontas,  Greenbrier,  Fayette,  Boone,  Kanawha,  Putnam, 
Mason,  Cabell,  Wayne,  Lincoln,  Logan,  Mingo,  Raleigh,  Wyoming,  McDowell, 
Mercer,  Summers,  and  Monroe,  with  the  waters  thereof.  Terms  of  the  district 
court  for  the  southern  district  shall  be  held  at  Charleston  on  the  first  Tuesday 
in  June  and  the  third  Tuesday  in  November ;  at  Huntington  on  the  first  Tues- 
day in  April  and  the  first  Tuesday  after  the  third  Monday  in  September;  at 
Bluefield  on  the  first  Tuesday  in  May  and  the  third  Tuesday  in  October;  at 
Addison  on  the  first  Tuesday  in  September;  and  at  Lewisburg  on  the  second 
Tuesday  in  July :  Provided,  That  a  place  for  holding  court  at  Addison  shall  be 
furnished  free  of  cost  to  the  United  States."    [57  Stat  L.  76.'] 

'  Sec.  113  of  the  Judicial  Code  in  its  original  form  is  given  in  1912  Supp.  Fed.  Stat. 
Annot.   189. 


An  Act  To  amend  section  ninety  of  the  Act  entitled  "An  Act  to  codify,  revise,  and  amend 
the  laws  relating  to  the  juAdary,"  approved  March  third,  nineteen  hundred  and  eleven, 
and  for  other  purposes. 

lAct  of  May  27,  1912,  ch,  130.2 

[Mississippi  judicial  districts.'}  That  section  ninety  of  an  Act  entitled  "An 
Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved 
March  third,  nineteen  hundred  and  eleven,  be,  and  the  same  is  hereby,  amended 
so  as  to  read  as  follows: 

"Sec.  90.  The  State  of  Mississippi  is  divided  into  two  judicial  districts,  to 
be  known  as  the  northern  and  southern  districts  of  Mississippi.  The  northern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Alcorn,  Attala,  Chickasaw,  Choctaw,  Clay, 
Itawamba,  Lee,  Lowndes,  Monroe,  Oktibbeha,  Pontotoc,  Prentiss,  Tishomingo, 
and  Winston,  which  shall  constitute  the  eastern  division  of  said  district;  also 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Benton, 
Calhoun,  Carroll,  De  Soto,  Grenada,  Lafayette,  Marshall,  Montgomery,  Panola, 
Tate,  Tippah,  Union,  Webster,  and  Yalobusha,  which  shall  constitute  the  west- 
ern division  of  said  district ;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Bolivar,  Coahoma,  Leflore,  Quitman,  Sunflower,  Talla- 
hatchie, and  Tunica,  which  shall  constitute  the  Delta  division  of  said  district. 
The  terms  of  the  district  court  for  the  eastern  division  shall  be  held  at  Aberdeen 
on  the  first  Mondays  in  April  and  October ;  and  for  the  western  division,  at  Ox 
ford  on  the  first  Mondays  in  June  and  December ;  and  for  the  Delta  division,  at 
Clarksdale  on  the  fourth  Mondays  in  January  and  July :  Provided,  That  suit- 
able rooms  and  accommodations  for  holding  court  at  Clarksdale  are  furnished 
free  of  expense  to  the  United  States.  The  «outhem  district  shall  include  the  ter- 
ritory embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  coun- 
ties of  Adams,  Amite,  Copiah,  Covington,  Franklin,  Hinds,  Holmes,  Jefferson, 
Jefferson  Davis,  Lawrence,  Lincoln,  Madison,  Pike,  Rankin,  Simpson,  Smith, 
Scott,  Wilkinson,  and  Yazoo,  which  shall  constitute  the  Jackson  division ;  also 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Claiborne, 
Issaquena,  Sharkey,  Warren,  and  Washington,  which  shall  constitute  the  western 
division ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Clarke,  Jones,  Jasper,  Kemper,  Lauderdale,  Leake,  Neshoba,  Xewton,  "N'oxubee, 
and  Wayne,  which  shall  constitute  the  eastern  division ;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  counties  of  Forrest,  Greene,  Hancock, 
Harrison,  Jackson,  Lamar,  Marion,  Perry,  and  Pearl  River,  which  shall  consti- 
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tute  the  southern  division  of  said  district.  Terms  of  the  district  court  for  the 
Jackson  division  shall  he  held  at  Jackson  on  the  first  Mondays  in  May  and  !N'o- 
vember ;  for  the  western  division,  at  Vicksburg  on  the  first  Mondays  in  January 
and  July ;  for  the  eastern  division,  at  Meridian  on  the  second  Mondays  in  March 
and  September ;  and  for  the  southern  division,  at  Biloxi  on  the  third  Mondays 
in  Pebruary  and  August  The  derk  of  the  court  for  each  district  shall  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  each  place  in  his  district  at  which 
court  is  now  required  to  be  held  at  which  he  shall  not  himself  reside,  which  shall 
be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court.  The 
marshal  for  each  of  said  districts  shall  maintain  an  office  in  charge  of  himself 
or  a  deputy  at  each  place  of  holding  court  in  his  district."     [57  8tai.  L.  118.'] 

Sec  90  of  the  Judicial  Code  aa  originally  enacted  ia  given  in  1912  Supp.  Fed.  Stat. 
Annot.  174. 


An  Art  To  create  a  new  diviaioa  of  the  aovthern  judicial  district  of  Texas,  and  to  provide 
for  terma  of  court  at  Corpus  Christi,  Texas,  and  for  a  clerk  for  said  court,  and  for  other 
parpoaes. 

lAiA  of  May  29,  1912,  ch.  144.1 

[Sec.  1.]  [Texas  southern  judicial  district  —  new  division  created.']  That 
the  counties  of  Bee,  Live  Oak,  Aransas,  San  Patricio,  Nueces,  Jim  Wells,  Du- 
val, Brooks,  and  Willacy  shall  constitute  a  division  of  the  southern  judicial 
district  of  Texas.    [57  Stat.  L.  120.] 

See  see.  108  of  the  Judicial  Code,  1912  Supp.  Fed.  Stat.  Annot.  186. 

Sec.  2.  [Terms  at  Corpus  Christi,]  That  terms  of  the  district  court  of  the 
United  States  for  the  said  southern  district  of  Texas  shall  be  held  twice  in  each 
year  at  the  city  of  Corpus  Christi,  in  Nueces  County,  and  that,  until  otherwise 
provided  by  law,  the  judge  of  said  court  shall  fix  the  times  at  which  said  court 
shall  be  held  at  Corpus  Christi,  of  which  he  shall  make  publication  and  give  due 
notice.    [57  Stat.  L.  120.] 


Aa  Act  To  iz  the  terma  of  the  District  Court  for  the  Western  District  of  Michigan. 

lAet  of  July  9,  1912,  ch.  222.2 

[Michigan  western  district.]  That  the  terms  of  the  District  Court  for  the 
Western  District  of  Michigan  for  the  southern  division  shall  be  held  at  Grand 
Rapids,  commencing  on  the  first  Tuesdays  in  March,  June,  October,  and  Decem- 
ber; and  for  the  northern  division  at  Marquette,  commencing  on  the  second 
Tuesdays  of  April  and  September ;  and  at  Sault  Sainte  Marie,  commencing  on 
the  second  Tuesdays  in  January  and  July.     [57  Stat.  L.  190.] 

See  1912  Supp.  Fed.  Stat.  Annot.  172. 


Aa  Act  To  amend  section  ninety-aiz  of  the  ''Act  to  codify,  revise,  and  amend  the  laws  relat- 
ing to  the  judiciary/'  approved  March  third,  nineteen  hundred  and  eleven. 

lAct  of  August  9,  1912,  ch.  277.1 

[New  Jersey  judicial  district.]     That  section  ninety-six  of  the  "Act  to 
codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved  March 
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third,  nineteen  hundred  and  eleven,  be,  and  hereby  is,  amended  so  as  to  read  as 
follows : 

"Sbo.  96.  The  State  of  New  Jersey  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  New  Jersey.  Terms  of  the  district  court  shall 
be  held  at  Trenton  on  the  third  Tuesdays  in  January,  April,  and  Sep- 
tember. At  each  term  of  the  district  court  it  shall  be  lawful  for  the 
judge  holding  such  term,  on  consent  of  both  parties  or  on  application 
therefor  and  good  cause  shown  by  either  party  to  any  civil  cause  set  for 
trial  or  hearing  at  said  term,  to  order  such  cause  to  be  held  or  tried  at  the 
city  of  Newark,  in  said  district,  upon  the  day  set  for  that  purpose  by  said  judge : 
Provided,  That  such  application  shall  be  made  to  said  judge,  either  in  vacation 
or  term  time,  at  least  one  week  before  the  date  set  for  trial  of  said  cause  and  on 
at  least  five  days'  notice  to  the  opposite  party  or  his  or  her  attorney ;  and  writs 
of  subpoena  to  compel  the  attendance  of  witnesses  at  said  city  of  Newark  may 
issue,  and  jurors  summoned  to  attend  said  term  may  be  ordered  by  said  judge 
to  be  in  attendance  upon  said  court  in  the  city  of  Newark."    [57  Stat.  L.  SOB.] 

For  Bee.  96  of  the  Judicial  Code  as  originally  enacted  see  1912  Supp.  Fed.  Stat.  Annot.  177. 


An  Act  To  amend  section  one  hnndred  and  seven  of  the  Act  entitled  ''An  Act  to  codify,  roTise, 
and  amend  tlie  laws  relating  to  the  jndidary/'  approved  March  third,  nineteen  hundred 
and  eleven. 

lAct  of  August  20,  1912,  ch.  800,'i 

[Tennessee  judicial  districts.'}  That  section  one  hundred  and  seven  of  an 
Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judi- 
ciary," approved  March  third,  nineteen  hundred  and  eleven,  he,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows : 

"Sec.  107.  The  State  of  Tennessee  is  divided  into  three  districts,  to  be  known 
as  the  eastern,  middle,  and  western  districts  of  Tennessee.  The  eastern  dis- 
trict shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  counties  of  Bledsoe,  Bradley,  Hamilton,  James,  McMinn, 
Marion,  Meigs,  Polk,  Ehea,  and  Sequatchie,  which  shall  constitute  the  southern 
division  of  said  district ;  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Anderson,  Blount,  Campbell,  Claiborne,  Grainger,  Jefferson, 
Enox,  Loudon,  Monroe,  Morgan,  Boane,  Sevier,  Scott,  and  Union,  which  shall 
constitute  the  northern  division  of  said  district ;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Carter,  Cocke,  Greene,  Hamblen,  Han- 
cock, Hawkins,  Johnson,  Sullivan,  Unicoi,  and  Washington,  which  shall  consti- 
tute the  northeastern  division  of  said  district.  Terms  of  the  district  court  for  the 
southern  division  of  said  district  shall  be  held  at  Chattanooga  on  the  fourth  Mon- 
day in  April  and  the  second  Monday  in  November ;  for  the  northern  division,  at 
Knoxville  on  the  fourth  Monday  in  May  and  the  first  Monday  in  December; 
and  for  the  northeastern  division,  at  Greeneville  on  the  first  Monday  in  March 
and  the  third  Monday  in  September.  The  middle  district  shall  include  the 
territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Bedford,  Cannon,  Cheatham,  Coffee,  Davidson,  Dickson,  Franklin, 
Giles,  Grundy,  Hickman,  Humphreys,  Houston,  Lawrence,  Lewis,  Lincoln, 
Marshall,  Maury,  Montgomery,  Moore,  Robertson,  Rutherford,  Stewart,  Sum- 
ner, Trousdale,  Warren,  Wayne,  Williamson,  and  Wilson,  which  shall  consti- 
tute the  Nashville  division  of  said  district ;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Clay,  Cumberland,  Dekalb,  Fentress, 
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Jackson,  Macon,  Overton,  Pickett,  Putnam,  Smith,  Tan  Burcn,  and  Whita, 
which  shall  constitute  the  northeastern  division  of  said  district.  Terms  of  the 
district  court  for  the  Nashville  division  of  said  district  shall  he  held  at  Nash- 
ville on  the  second  Monday  in  March  and  the  fourth  Monday  in  September; 
and  for  the  northeastern  division,  at  Cookeville  on  the  third  Monday  in  April 
and  the  first  Mondav  in  November:  Provided,  That  suitable  accommodations 
for  holding  court  at  Cookeville  shall  be  provided  by  the  county  or  municipal 
authorities  without  expense  to  the  United  States.  The  western  district  shall 
include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and 
ten,  in  the  counties  of  Dyer,  Fayette,  Haywood,  Lauderdale,  Shelby,  and  Tip- 
ton, which  shall  constitute  the  western  division  of  said  district;  also  the  ter- 
ritory embraced  on  the  date  last  mentioned  in  the  counties  of  Benton,  Carroll, 
Chester,  Crockett,  Decatur,  Gibson,  Hardeman,  Hardin,  Henderson,  Henry, 
Lake,  McNairy,  Madison,  Obion,  Perry,  and  Weakley,  including  the  waters  of 
the  Tennessee  River  to  low  water  mark  on  the  eastern  shore  thereof  wherever 
such  river  forms  the  boundary  line  between  the  western  and  middle  districts  of 
Tennessee,  from  the  north  line  of  the  State  of  Alabama  north  to  the  point  in 
Henry  County,  Tennessee,  where  the  south  boundary  line  of  the  State  of  Ken- 
tucky strikes  the  east  bank  of  the  river,  which  shall  constitute  the  eastern  divi- 
sion of  said  district.  Terms  of  the  district  court  for  the  western  division  of  said 
district  shall  be  held  at  Memphis  on  the  fourth  Mondays  in  May  and  November ; 
and  for  the  eastern  division,  at  Jackson  on  the  fourth  Mondays  in  April  and 
October.  The  clerk  of  the  court  for  the  western  district  shall  appoint  a  deputy, 
who  shall  reside  at  Jackson.  The  marshal  for  the  western  district  shall  ap- 
point a  deputy,  who  shall  reside  at  Jackson.  The  marshal  for  the  eastern  dis- 
trict shall  appoint  a  deputy,  who  shall  reside  at  Chattanooga.  The  clerk  of  the 
court  for  the  eastern  district  shall  maintain  an  office  in  charge  of  himself  or  a 
deputy  at  Knoxville,  at  Chattanooga,  and  at  Greeneville,  which  shall  be  kept 
open  at  all  times  for  the  transaction  of  the  business  of  the  court     [87  Stat.  L. 

For  sec.  107  of  the  Judicial  Code  as  originally  enacted,  see  1912  Supp.   Fed.  Stat. 
Anikot.   183. 


Am  Act  To  amend  section  ninety-five  of  the  "Act  to  codify,  revise,  and  amend  the  laws  relat- 
ing to  the  judiciary/'  approved  March  third,  nineteen  hundred  and  eleven. 

I  Act  of  August  28,  1912,  ch.  344.2 

[New  Hampshire  jvdicial  distncf]  That  section  ninety-five  of  the  "Act 
to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved  March 
third,  nineteen  hundred  and  eleven,  be,  and  hereby  is,  amended  to  read  as  fol- 
lows: 

"Sec.  95.  The  State  of  New  Hampshire  shall  constitute  one  judicial  dis- 
trict court  or  as  special  judge  thereof;  and  the  temporary  judge  so  designated  as 
court  shall  be  held  at  Portsmouth  on  the  last  Tuesday  in  October,  at  Concord 
on  the  last  Tuesday  in  April  and  the  second  Tuesday  in  December,  and  at  Lit- 
tleton on  the  third  Tuesday  in  September."    [,57  Stat.  L.  567.] 

For  sec.  95  of  the  Judicial  Code  as  originally  enacted  see  1912  Supp.  Fed.  Stat.  Annot. 
177. 
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An  Act  To  provide  for  holding  the  district  court  of  the  United  States  for  Porto  Rico  dvnaf 
the  absence  from  the  island  of  the  United  States  district  jttdge  and  for  the  trial  of 
cases  in  the  event  of  the  disqualification  of  or  inability  to  act  by  the  said  jvdse. 

lAe$  of  January  7,  1913,  ch,  0.] 

[U,  8.  Court  for  Porto  Rico  —  absence  of  judge  —  special  judge.']  That 
whenever  the  United  States  district  judge  of  the  district  of  Porto  Rico  shall  be 
absent  from  the  said  district,  and  that  fact  shall  be  made  to  appear  by  the  cer- 
tificate in  writing  of  the  United  States  attorney  or  marshal  of  tibat  district,  filed 
in  the  office  of  the  clerk  of  the  United  States  district  court  for  said  district,  or 
when  for  any  reason  the  said  judge  shall  or  may  be  disqualified  or  unable  to  act 
as  such  in  any  cause  pending  in  the  district  court  of  the  United  States  for  Porto 
Kico,  and  that  fact  shall  be  made  to  appear  either  by  proper  order  entered  in 
the  record  of  said  cause  by  the  r^ular  district  judge,  or  by  the  certificate  in 
writing  of  the  United  States  attorney  or  marshal  of  that  district  filed  in  the 
office  of  the  clerk  of  the  United  States  district  court  for  said  district,  the  govern- 
or of  Porto  Rico  may,  by  writing  filed  in  the  said  clerk's  office,  designate  a  jus- 
tice of  the  supreme  court  of  Porto  Rico  either  as  temporary  judge  of  said  dis- 
trict court  or  as  special  judge  thereof;  and  the  temporary  judge  so  designated  as 
aforesaid  shall  have  and  may  exercise  within  said  district,  during  the  absence 
of  the  regular  district  judge,  all  the  power  of  every  kind  by  law  vested  in  said 
district  judge,  and  after  the  return  of  said  district  judge  to  said  district,  shall 
continue  to  have  and  exercise  said  powers  with  respect  to  any  cause,  the  trial  of 
which  shall  have  been  commenced  before  him  or  which  shall  have  been  sub- 
mitted to  him  for  decision  prior  to  the  return  of  said  district  judge ;  and  the 
special  judge  so  designated  as  aforesaid  shall  have  and  may  exercise  within 
said  district  all  the  power  of  every  kind  by  law  vested  in  said  district  judge  with 
respect  to  any  cause  named  in  the  writing  by  the  governor,  filed  as  aforesaid, 
designating  the  said  special  judge  as  aforesaid:  Provided,  That  no  additional 
compensation  shall  be  paid  to  either  such  temporary  district  judge  or  special 
district  judge  for  services  rendered  pursuant  to  such  designation.     [57  Siai.  L. 


An  Act  To  create  a  new  division  of  the  western  jttdicial  district  of  Texas  and  to  provide  for 

terms  of  court  at  Pecos,  Texas,  and  for  other  pnrposes. 

l^Act  0/  Feibrvuiry  5,  1918,  ch.  ^8."} 

[Sbo.  1.]  [Texas  western  judicial  district."]  That  the  counties  of  Reeves, 
Ward,  Martin,  Reagan,  Winkler,  Ector,  Gaines,  Andrews,  Upton,  Midland, 
Loving,  Jeff  Davis,  and  Crane  shall  constitute  a  division  of  the  western  judi- 
cial district  of  Texas.     [S7  Stat.  L.  66S.] 

Sec.  2.  [Terms.]  That  terms  of  the  district  court  of  the  United  States  for 
the  said  western  district  of  Texas  shall  be  held  twice  in  each  year  at  the  city  of 
Pecos,  in  Reeves  County,  and  that,  until  otherwise  provided  by  law,  the  judge  of 
said  court  shall  fix  the  times  at  which  said  court  shall  be  held  at  Pecos,  of  which 
he  shall  make  proclamation  and  give  due  notice :  Provided,  however.  That  suit- 
able rooms  and  accommodations  shall  be  furnished  for  the  holding  of  said  court 
and  for  the  use  of  the  officers  of  said  court  at  Pecos,  free  of  expense  to  the 
Government  of  the  United  States.     [37  Stat.  L.  663.] 

See  1912  Supp.  Fed.  Stat.  Annot.  185. 


Act  of  Peb.  14,  1913.  JUDICIARY.  Act  of  Feb.  28,  1913. 

Aa  Act  To  amend  section  ninety-six,  chapter  Uto,  of  the  Act  of  Congress  of  March  third, 

nineteen  hundred  and  eleven,  entitled  ^The  Judicial  Code." 

lAct  of  FebT%MLry  14,  1018,  oh,  5a.] 

[New  Jersey  judicial  diatTicf]  That  section  ninety-six,  chapter  five,  of  the 
Act  of  Congress  approved  March  third,  nineteen  hundred  and  eleven,  and  there- 
in designated  'The  Judicial  Code,"  be  amended  so  that  the  same  shall  read  as 
follows : 

"Sec.  96,  The  State  of  New  Jersey  shall  constitute  one  judicial  district,  to 
be  known  as  the  district  of  New  Jersey.  Terms  of  the  district  court  shall  be 
held  at  Newark  on  the  first  Tuesday  in  April  and  the  first  Tuesday  in  Novem- 
ber, and  at  Trenton  on  the  third  Tuesday  in  January  and  the  second  Tuesday 
in  September  of  each  year.  The  clerk  of  the  court  for  the  district  of  New  Jersey 
shall  maintain  an  ofiice,  in  charge  of  himself  or  a  deputy,  at  Newark  and  at 
Trenton,  each  of  which  offices  shall  be  kept  open  at  all  times  for  the  transaction 
of  the  business  of  the  court;  and  the  marshal  shall  also  maintain  an  office,  in 
charge  of  himself  or  a  deputy,  at  Newark  and  at  Trenton,  each  of  which  offices 
shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court." 
[37  Stat.  L.  en.'] 

See  1912  Supp.  Fed.  Stat.  Annot.  177. 

Aa  Act  To  amend  section  seventy  of  an  Act  entitled  "An  Act  to  codify,  revise,  and  amend 
the  lawa  relating  to  the  judiciary,"  approved  March  third,  nineteen  hundred  and  eleven. 

\,Act  of  February  2S,  1913,  ch,  89,"] 

[Alabama  judicial  districts.']  That  section  seventy  of  an  Act  entitled  "An 
Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved 
March  third,  nineteen  hundred  and  eleven,  be,  and  the  same  is  hereby,  amended 
to  read  as  follows : 

"Sec.  70.  The  State  of  Alabama  is  divided  into  three  judicial  districts,  to 
be  known  as  the  northern,  middle,  and  southern  districts  of  Alabama.  The 
northern  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Cullman,  Jackson,  Lawrence,  Lime- 
stone, Madison,  and  Morgan,  which  shall  constitute  the  northeastern  division 
of  said  district;  also  the  territorv  embraced  on  the  date  last  mentioned  in  the 
counties  of  Colbert,  Franklin,  and  Lauderdale,  which  shall  constitute  the  north- 
western division  of  said  district;  also  the  territorv  embraced  on  the  date  last 
mentioned  in  the  counties  of  Cherokee,  Dekalb,  Etowah,  Marshall,  and  Saint 
Clair,  which  shall  constitute  the  middle  division  of  said  district ;  also  the  terri- 
tory embraced  on  the  date  last  mentioned  in  the  counties  of  Blount,  Jefferson, 
and  Shelby,  which  shall  constitute  the  southern  division  of  said  district;  also 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Walker, 
Winston,  Marion,  Fayette,  and  Lamar,  which  shall  constitute  the  Jasper  divi- 
sion of  said  district ;  also  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Calhoun,  Clay,  Cleburne,  and  Talladega,  which  shall  constitute 
the  eastern  division  of  said  district;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Bibb,  Greene,  Pickens,  Sumter,  and  Tusca- 
loosa, which  shall  constitute  the  western  division  of  said  district.  Terms  of  the 
district  court  for  the  northeastern  division  shall  be  held  at  Huntsville  on  the 
first  Tuesday  in  April  and  the  second  Tuesday  in  October ;  for  the  northwest- 
ern division,  at  Florence  on  the  second  Tuesday  in  February,  and  the  third 
Tuesday  in  October:   Provided,  That  suitable  rooms  and  accommodations  for 
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holding  court  at  Florence  shall  be  furnished  free  of  expense  to  the  Government ; 
for  the  middle  division,  at  Gadsden  on  the  first  Tuesdays  in  February  and  Aug- 
ust: Provided,  That  suitable  rooms  and  accommodations  for  holding  court  at 
Gadsden  shall  be  furnished  free  of  expense  to  the  Government;  for  the  south- 
ern division,  at  Birmingham  on  the  first  Mondays  in  March  and  September, 
which  courts  shall  remain  in  session  for  the  transaction  of  business  at  least  six 
months  in  each  calendar  year ;  for  the  Jasper  division,  at  Jasper  on  the  second 
Tuesdays  in  January  and  June :  Provided,  That  suitable  rooms  and  accommo- 
dations for  holding  court  at  Jasper  shall  be  furnished  free  of  expense  to  the 
Government ;  for  the  eastern  division,  at  Anniston  on  the  first  Mondays  in  May 
and  November ;  and  for  the  western  division,  at  Tuscaloosa  on  the  first  Tues- 
days in  January  and  June.  The  clerk  of  the  court  for  the  northern  district 
shall  maintain  an  office,  in  charge  of  himself  or  a  deputy,  at  Anniston,  at  Flor- 
ence, at  Jasper,  and  at  Gadsden,  which  shall  be  kept  open  at  all  times  for  the 
transaction  of  the  business  of  said  court.  The  district  judge  for  the  northern 
district  shall  reside  at  Birmingham.  The  middle  district  shall  include  the 
territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Autauga,  Barbour,  Bullock,  Butler,  Chilton,  Coosa,  Covington,  Cren- 
shaw, Elmore,  Lowndes,  Montgomery,  and  Pike,  which  shall  constitute  the  north- 
em  division  of  said  district ;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Coffee,  Dale,  Geneva,  Henry,  and  Houston,  which  shall 
constitute  the  southern  division  of  said  district ;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Chambers,  Lee,  Macon,  Randolph, 
Russell,  and  Tallapoosa,  which  shall  constitute  the  eastern  division  of  said  mid- 
dle judicial  district.  Terms  of  the  district  court  for  the  northern  division  shall 
be  held  at  Montgomery  on  the  first  Tuesdays  in  May  and  December ;  for  the 
southern  division,  at  Dothan  on  the  first  Mondays  in  June  and  December ;  and 
for  the  eastern  division,  at  Opelika  on  the  first  Mondays  in  April  and  November : 
Provided,  That  suitable  rooms  and  accommodations  for  holding  court  at  Opeli- 
ka shall  be  furnished  free  of  expense  to  the  Government.  The  clerk  of  the 
court  for  the  middle  district  shall  maintain  an  office  in  charge  of  himself  or  a 
deputy  at  Dothan,  and  shall  maintain  an  office  in  charge  of  himself  or  a  deputy 
at  Opelika,  which  said  offices  at  Dothan  and  Opelika  shall  be  kept  open  at  all 
times  for  the  transaction  of  the  business  of  said  divisions.  The  southern  dis- 
trict shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  counties  of  Baldwin,  Choctaw,  Clarke,  Conecuh,  Escambia, 
Mobile,  Monroe,  and  Washington,  which  shall  constitute  the  southern  division 
of  said  district;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Dallas,  Hale,  Marengo,  Perry,  and  Wilcox,  which  shall  constitute 
the  northern  division  of  said  district.  Terms  of  the  district  court  for  the  south- 
em  division  shall  be  held  at  Mobile  on  the  fourth  Mondays  in  May  and  Novem- 
ber ;  and  for  the  northern  division,  at  Selma  on  the  first  Mondays  in  May  and 
November."     [S7  Stat.  L.  698.'] 

See  1912  Supp.  Fed.  Stat.  Annot.  161. 

An  Act  To  amend  section  one  hundred  and  three  of  the  Act  entitled  ''An  Act  to  codify,  re- 
vise, and  amend  the  laws  relating  to  the  judiciary,"  approved  March  third,  nineteen 
hundred  and  eleven, 

lAet  ot  March  8,  1913,  ch.  113.1 

[Pennsylvania  judicial  districts."]     That  section  one  hundred  and  three  of 
an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the 
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judiciary/*  approved  March  third,  nineteen  hundred  and  eleven,  be,  and  the 
same  is  hereby,  amended  so  as  to  read  as  follows : 

"Sec.  103.  That  the  State  of  Pennsylvania  is  divided  into  three  judicial 
districts,  to  be  known  as  the  eastern,  middle,  and  western  districts  of 
Pennsylvania.  The  eastern  district  shall  include  the  territory  embraced 
on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Berks,  Bucks,  Chester,  Delaware,  Lancaster,  Lehigh,  Montgomery,  North- 
ampton, Philadelphia,  and  Schuylkill.  Terms  of  the  district  court  shall  be 
held  at  Philadelphia  on  the  second  Mondays  in  March  and  June,  the  third 
Monday  in  September,  and  the  second  Monday  in  December,  each  term  to  con- 
tinue until  the  succeeding  term  begins.  The  middle  district  shall  include  the 
territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Adams,  Bradford,  Cameron,  Carbon,  Center,  Clinton,  Columbia, 
Cumberland,  Dauphin,  Franklin,  Fulton,  Huntingdon,  Juniata,  Lackawanna, 
Lebanon,  Luzerne,  Lycoming,  Mifflin,  Monroe,  Montour,  Northumberland, 
Perry,  Pike,  Potter,  Snyder,  Sullivan,  Susquehanna,  Tioga,  L^nion,  Wayne, 
Wyoming,  and  York.  Terms  of  the  district  court  shall  be  held  at  Scranton  on 
the  second  Monday  in  March  and  the  third  Monday  in  October,  at  Harrisburg 
on  the  first  Mondays  in  May  and  December,  at  Sunbury  on  the  second  Monday 
in  January,  and  at  Williamsport  on  the  first  Monday  in  June.  The  clerk  of  the 
court  for  the  middle  district  shall  maintain  an  office,  in  charge  of  himself  or  a 
deputy,  at  Harrisburg,  and  civil  suits  instituted  at  that  place  shall  be  tried  there, 
if  either  party  resides  nearest  that  place  of  holding  court,  unless  by  consent  of 
parties  they  are  removed  to  another  place  for  trial.  The  western  district  shall 
include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and 
ten,  in  the  counties  of  Allegheny,  Armstrong,  Beaver,  Bedford,  Blair,  Butler, 
Cambria,  Clariou,  Clearfield,  Crawford,  Elk,  Erie,  Fayette,  Forest,  Greene, 
Indiana,  JefTerson,  Lawrence,  McKean,  Mercer,  Somerset,  Venango,  Warren, 
Washington,  and  Westmoreland.  Terms  of  the  district  court  shall  be  held  at 
Pittsburgh  on  the  first  Monday  iu  May  and  the  third  Monday  in  October,  and 
at  Erie  on  the  third  Monday  in  July  and  the  second  Monday  in  January." 
[57  Stat.  L.  ISO,'] 

See  1912  Supp.  Fed.  Stat.  Annot.  182. 


All  Act  To  amend  section  eighty-one  of  the  Act  entitled  ^An  Act  to  codify,  reyise,  and 
amend  the  laws  relating  to  the  judiciary/'  approved  March  third,  nineteen  hundred  and 
eleven,  and  for  other  purposes. 

■ 

lAct  of  March  3,  1913,  ch.  122,'} 

[Iowa  judicial  districts.]  That  section  eighty-one  of  an  Act  entitled  "An  Act 
to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved  March 
third,  nineteen  hundred  and  eleven,  be,  and  the  same  is  hereby,  amended  so  as 
to  read  as  follows : 

"Sec.  81.  The  State  of  Iowa  is  divided  into  two  judicial  districts,  to  be 
known  as  the  northern  and  southern  districts  of  Iowa.  The  northern  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and  ten,  .in  the  counties  of  Allamakee,  Dubuque,  Buchanan,  Clayton,  Delaware, 
Fayette,  Winneshiek,  Howard,  Chickasaw,  Bremer,  Blackhawk,  Floyd,  Mitch- 
ell, and  Jackson,  which  shall  constitute  the  eastern  division  of  said  district; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Jones, 
Cedar,  Linn,  Johnson,  Iowa,  Benton,  Tama,  Grundy,  and  Hardin,  which  shall 
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constitute  the  Cedar  Eapids  division;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Emmet,  Palo  Alto,  Pocahontas,  Calhoun,  Car- 
roll, Kossuth,  Humboldt,  Webster,  Winnebago,  Hancock,  Wright,  Hamilton, 
Worth,  Cerro  Gordo,  Franklin,  and  Butler,  which  shall  constitute  the  central 
division;  also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Dickinson,  Clay,  Buena  Vista,  Sac,  Osceola,  O'Brien,  Cherokee,  Ida, 
Lyon,  Sioux,  Plymouth,  Woodbury,  and  Monona,  which  shall  constitute  the 
western  division.  Terms  of  the  district  court  for  the  eastern  division  shall  be 
held  at  Dubuque  on  the  fourth  Tuesday  in  April  and  the  first  Tuesday  in  De- 
cember, and  at  Waterloo  on  the  second  Tuesdays  in  May  and  September ;  for  the 
Cedar  Rapids  division,  at  Cedar  Rapids  on  the  first  Tuesday  in  April  and  the 
fourth  Tuesday  in  September;  for  the  central  division  at  Fort  Dodge  on  the 
second  Tuesdays  in  June  and  November;  and  for  the  western  division,  at- Sioux 
City  on  the  fourth  Tuesday  in  May  and  the  third  Tuesday  in  October.  The 
southern  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Louisa,  Henry,  Des  Moines,  Lee, 
and  Van  Buren,  which  shall  constitute  the  eastern  division  of  said  district ;  also 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Marshall, 
Story,  Boone,  Greene,  Guthrie,  Dallas,  Polk,  Jasper,  Poweshiek,  Marion,  War- 
ren, and  Madison,  which  shall  constitute  the  central  division  of  said  district; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Craw- 
ford, Harrison,  Shelby,  Audubon,  Cass,  Pottawattamie,  Mills,  and  Montgom- 
ery, which  shall  constitute  the  western  division  of  said  district ;  also  the  terri- 
tory embraced  on  the  date  last  mentioned  in  the  counties  of  Adair,  Adams, 
Clarke,  Decatur,  Fremont,  Lucas,  Page,  Ringgold,  Taylor,  Union,  and  Wayne, 
which  shall  constitute  the  southern  division  of  said  district;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Scott,  Muscatine,  Wash- 
ington, and  Clinton,  which  shall  constitute  the  Davenport  division  of  said  dis- 
trict; also  the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Davis,  Appanoose,  Mahaska,  Keokuk,  Jefferson,  Monroe,  and  Wapello,  which 
shall  constitute  the  Ottumwa  division  of  said  district.  Terms  of  the  district  court 
for  the  eastern  division  shall  be  held  at  Keokuk  on  the  second  Tuesday  in  April 
and  the  third  Tuesday  in  October ;  for  the  central  division,  at  Des  Moines  on 
the  second  Tuesday  in  May  and  the  third  Tuesday  in  November ;  for  the  west- 
ern division,  at  Council  Bluffs  on  the  second  Tuesday  in  March  and  the  third 
Tuesday  in  September ;  for  the  southern  division,  at  Creston  on  the  fourth  Tues- 
day in  March  and  the  first  Tuesday  in  November;  for  the  Davenport  division, 
at  Davenport  on  the  fourth  Tuesday  in  April  and  the  first  Tuesday  in  October ; 
and  for  the  Ottumwa  division,  at  Ottumwa  on  the  first  Mondav  after  the  fourth 
Tuesday  in  March,  and  the  first  Monday  after  the  third  Tuesday  in  October, 
The  clerk  of  the  court  for  said  district  shall  maintain  an  ofiice  in  charge  of  him- 
self or  a  deputv  at  Davenport  and  at  Ottumwa,  for  the  transaction  of  the  business 
of  said  divisions."     [57  Stal.  L.  75^.] 

See  1912  Supp.  Fed.  Stat.  Annot.  168. 

An  Act  Restricting  the  issuance  of  interlocutory  injunctions  to  suspend  the  enforcentent  of 
the  statute  of  a  State  or  of  an  order  made  by  an  administrative  board  or  commission 
created  by  and  acting  under  the  statute  of  a  State. 

lAct  of  March  4,  1913,  ch.  160,2 

[Judicial  Code  amended  —  interlocutory  injunctions.']     That  section  two 
hundred  and  sixty-six  of  the  Act  entitled  -"An  Act  to  codify,  revise,  and  amend 
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the  laws  relating  to  the  judiciary,"  approved  March  third,  nineteen  hundred 
and  eleven,  is  hereby  amended  by  inserting  in  line  four,  after  the  words  "in 
the  enforcement  or  execution  of  such  statute,"  the  words  "or  in  the  enforcement 
or  execution  of  an  order  made  by  an  administrative  board  or  commission  acting 
under  and  pursuant  to  the  statutes  of  such  State." 

At  the  end  of  section  two  hundred  and  sixty-six,  as  so  amended,  add  the 
following: 

*'It  is  further  provided.  That  if  before  the  final  hearing  of  such  application 
a  suit  shall  have  been  brought  in  a  court  of  the  State  having  jurisdiction  thereof 
under  the  laws  of  such  State  to  enforce  such  statute  or  order,  accompanied  by 
a  stay  in  sucH  State  court,  of  proceedings  under  such  statute  or  order  pending 
the  determination  of  such  suit  by  such  State  court,  all  proceedings  in  any  court 
of  the  United  States  to  restrain  the  execution  of  such  statute  or  order  shall 
be  stayed  pending  the  final  determination  of  such  suit  in  the  courts  of  the  State. 
Such  stay  may  be  vacated  upon  proof  made  after  hearing  and  notice  of  ten 
days  served  upon  the  attorney  general  of  the  State  that  the  suit  in  the  State 
courts  is  not  being  prosecuted  with  diligence  and  good  faith." 
So  that  section  two  hundred  and  sixty-six  as  amended  shall  read  as  follows : 
"Sec.  266.  No  interlocutory  injunction  suspending  or  restraining  the  en- 
forcement, operation,  or  execution  of  any  statute  of  a  State  by  restraining  the 
action  of  any  officer  of  such  State  in  the  enforcement  or  execution  of  such 
statute,  or  in  the  enforcement  or  execution  of  an  order  made  by  an  administra- 
tive board  or  commission  acting  under  and  pursuant  to  the  statutes  of  such 
State,  shall  be  issued  or  granted  by  any  justice  of  the  Supreme  Court,  or  by 
any  district  court  of  the  United  States,  or  by  any  judge  thereof,  or  by  any 
circuit  judge  acting  as  district  judge,  upon  the  ground  of  the  unconstitutionality 
of  such  statute,  unless  the  application  for  the  same  shall  be  presented  to  a  justice 
of  the  Supreme  Court  of  the  United  States,  or  to  a  circuit  or  district  judge,  and 
shall  be  heard  and  determined  by  three  judges,  of  whom  at  least  one  shall  be 
a  justice  of  the  Supreme  Court  or  a  circuit  judge,  and  the  other  two  may  be 
either  circuit  or  district  judges,  and  unless  a  majority  of  said  three  judges 
shall  concur  in  granting  such  application.  Whenever  such  application  as  afore- 
said is  presented  to  a  justice  of  the  Supreme  Court,  or  to  a  judge,  he  shall 
immediately  call  to  his  assistance  to  hear  and  determine  the  application  two 
other  judges:  Provided,  however.  That  one  of  such  three  judges  shall  be  a 
justice  of  the  Supreme  Court,  or  a  circuit  judge.  Said  application  shall  not 
be  heard  or  determined  before  at  least  five  days'  notice  of  the  hearing  has  been 
given  to  the  governor  and  to  the  attorney  general  of  the  State,  and  to  such 
other  persons  as  may  be  defendants  in  the  suit:  Provided,  That  if  of  opinion 
that  irreparable  loss  or  damage  would  result  to  the  complainant  unless  a  tem- 
porary restraining  order  is  granted,  any  justice  of  the  Supreme  Court,  or  any 
circuit  or  district  judge,  may  grant  such  temporary  restraining  order  at  any 
time  before  such  hearing  and  determination  of  the  application  for  an  inter- 
locutory injunction,  but  such  temporary  restraining  order  shall  remain  in  force 
only  until  the  hearing  and  determination  of  the  application  for  an  interlocutory 
injunction  upon  notice  as  aforesaid.  The  hearing  upon  such  application  for 
an  interlocutory  injunction  shall  be  given  precedence  and  shall  be  in  every  way 
expedited  and  be  assigned  for  a  hearing  at  the  earliest  practicable  day  after  the 
expiration  of  the  notice  hereinbefore  provided  for.  An  appeal  may  be  taken 
direct  to  the  Supreme  Court  of  the  United  States  from  the  order  granting  or 
denying,  after  notice  and  hearing,  an  interlocutory  injunction  in  such  case. 
It  is  further  provided  that  if  before  the  final  hearing  of  such  application  a 
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suit  shall  have  been  brought  in  a  court  of  the  State  having  jurisdiction  thereof 
under  the  laws  of  such  State,  to  enforce  such  statute  or  order,  accompanied  by 
a  stay  in  such  State  court  of  proceedings  under  such  statute  or  order  pending 
the  determination  of  such  suit  by  such  State  court,  all  proceedings  in  any  court 
of  the  United  States  to  restrain  the  execution  of  such  statute  or  order  shall  be 
stayed  pending  the  final  determination  of  such  suit  in  the  courts  of  the  State. 
Such  stay  may  be  vacated  upon  proof  made  after  hearing,  and  notice  of  ten 
days  served  upon  the  attorney  general  of  the  State,  that  the  suit  in  the  State 
courts  is  not  being  prosecuted  with  diligence  and  good  faith."  [57  Stat.  L. 
lOlS.'] 

to  the  passage  of  the  statutes  now  forming 
section  266  of  the  Judicial  Code  are  well 
known,  and  are  part  of  the  judicial  and 
political  history  ot  the  country,  and  no  com- 
ment on  them  is  necessary.  The  legislation 
was  intended  to  check  and  prevent  a  practice 
by  which  one  judge,  on  ex  parte  hearings  and 
affidavits,  supers^ed  acts  of  legislatures  and 
commissions  indefinitely,  on  the  ground  that 
they  were  unconstitutional.  The  purpose  of 
the  section  should  not  be  disregarded  in  con- 
struing it,  or  in  the  exercise  of  judicial  dis- 
cretion in  deciding  applications  based  on  it. 
The  purpose  clearly  is  to  restrict  the  issuance 
of  interlocutory  injunctions  in  a  designated 
class  of  cases,  and  to  prevent  delays  in  the 
enforcement  of  certain  statutes  or  orders  of 
commissions.  The  section  authorizes  a  single 
judge  to  receive  the  application  for  an  inter- 
locutory injunction,  but  not  to  grant  it.  He 
is  required  to  call  to  his  assistance  two  other 
judges  'to  hear  and  determine  the  applica- 
tion.' The  two  other  judges  are  called  for 
no  other  purpose,  and  no  other  duty  is  im- 
posed on  them  by  the  text  of  the  section. 
The  judge  to  w^hom  the  application  is  made 
may,  to  prevent  irreparable  loss  or  damage — 
and  only  for  that  purpose — grant  a  tempo- 
rary restraining  order;  but  such  order  is  to 
remain  in  force  'only  until  the  hearing  and 
determination  of  the  application  for  an  inter- 
locutory injunction.'  when  the  two  judges 
who  are  called  to  the  assistance  of  the  judge 
to  whom  the  application  is  made  sit  with 
him,  and  hear  and  determine  the  case,  and 
make  an  order  granting  or  denying  the  inter- 
locutory injunction,  they  have  discharged  tiie 
duty  placed  on  them  by  the  words  of  the 
statute.  They  have  done  what  they  were 
called  to  do,  and  what  the  statute  authorizes 
them  to  be  called  for;  that  is,  to  the  assist- 
ance of  the  judse  to  whom  the  application 
was  made — 'to  his  assistance  to  hear  and 
determine  the  application'  for  an  injunction." 


For  sec.  266  of  the  Judicial  Code  as  orig- 
inally enacted  see  1012  Supp.  Fed.  Stat. 
Annot.  242. 

Scope  of  amendment.  —  This  amendment 
extends  the  procedure  recjuiring  three  judges, 
to  an  application  to  enjoin  an  order  made 
by  an  administrative  board  or  commission, 
when  such  order  is  alleged  in  the  application 
for  the  interlocutory  injunction,  to  be  vio- 
lative of  the  Federal  Constitution.  Louisville 
&  N.  R.  Co.  v.  Railroad  Commission  of  Ala- 
bama (M.  D.  Ala.  1913)  208  Fed.  35,  where- 
in the  court  said:  "The  suggestion  of  coun- 
sel is  that  the  amendment  left  the  statute 
still  requiring  that  the  application  should  be 
made  upon  the  ground  of  the  'unconstitution- 
ality of  such  statute'  and  does  not  in  words 
make  it  apply  to  the  unconstitutionality  of 
an  order  made  by  a  board  or  commission. 
The  intention  of  Congress  in  enactin|^  the 
statute  must  control  in  its  interpretation  if 
that  intention  can  be  ascertained  by  an  ex- 
amination of  the  amendment  in  connection 
with  the  section  as  it  stood  before  the  amend- 
ment. The  section,  before  amendment,  re- 
quired a  judge,  when  an  application  was 
made  to  him  for  an  interlocutory  injunction 
upon  the  ground  of  the  'unconstitutionality' 
of  a  statute,  to  call  to  his  assistance  two 
other  judges  to  sit  with  him  on  the  hearing 
of  the  application.  The  intention  of  the 
amendment  was  to  extend  the  original  stat- 
ute so  as  to  have  it  include  'an  order  made 
by  an  administrative  board  or  commission' 
acting  under  and  pursuant  to  the  statute  of 
a    state." 

Effect  of  appeal  on  temporary  restraining 
order.  — The  three  judges  or  a  majority  of 
them,  may  not,  after  refusing  a  temporary 
injunction  and  granting  an  appeal,  continue 
a  temporary  restraining  order  theretofore  is- 
sued until  the  appeal  is  decided.  Louisville 
k  y.  R.  Co.  v.  Railroad  Commission  of  Ala- 
bama (M.  D.  Ala.  1913)  208  Fed.  35,  where- 
in the  court  said:   "The  reasons  which  led 


As  A'ct  To  amend  section  seyenty-seyen  of  an  Act  entitled  "An  Act  to  codify,  revise,  and 
and  amend  the  laws  relating  to  the  judiciaryy**  approved  March  third,  nineteen  hundred 
and  eleven. 

lAct  of  March  4,  1913,  ch.   167.1 

[Georgia  northern  judicial  districL'l     That  section  seventy-seven  of  an  Act 
entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judici- 
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ary,"  approved  March  third,  nineteen  hundred  and  eleven,  be,  and  the  same 
is  hereby,  amended  as  follows:  After  the  following  words  in  s^id  section,  to 
wit.  "terms  of  the  district  court  for  northern  division  of  said  district  shall  be 
held  at  Atlanta  on  the  second  Monday  in  March  and  the  first  Monday  in  Oc- 
tober,'' add  the  following: 

and  at  Gainsville  on  the  fourth  Mondays  in  April  and  November,  and  it 
shall  be  the  duty  of  the  judge  of  said  court  to  assign  for  trial  at  Gainsville 
such  cases,  both  civil  aiid  criminal,  as  may  in  his  judgment  be  most  convenient 
to  the  parties  to  said,  cases  and  as  may  be  in  the  interest  of  economical  expen- 
ditures by  the  Government. 

So  that  said  sentence  in  said  section  seventy-seven  when  so  amended  will 
read  as  follows : 

Terms  of  the  district  court  for  northern  division  of  said  district  shall  be  held 
at  Atlanta  on  the  second  Monday  in  March  and  the  first  Monday  in  October 
and  at  Gainsville  on  the  fourth  Mondays  in  April  and  November,  and  it  shall 
be  the  duty  of  the  judge  to  assign  such  cases,  both  civil  and  criminal,  as  may 
in  his  judgment  be  most  convenient  to  the  parties  to  said  cases,  and  as  may  be 
in  the  interest  of  economical  expenditures  by  the  Government.     [37  8taU  L. 

ion.'] 

See  1912  Supp.  Fed.  Stat.  Annot.  165. 


Aa  Act  To  fix  the  times  and  places  of  holding  district  court  for  the  district  of  Aritoaa. 

{,Act  of  October  3,  1913,  ch,  17,1 

[Sec.  1.]  [Arizona  judicial  districf]  That  the  State  of  Arizona  shall  con- 
stitute one  judicial  district,  to  be  known  as  the  district  of  Arizona.  IS8  Stat. 
L.  203.] 

Sec.  2.  [Terms.']  That  terms  of  the  district  court  shall  be  held  in  Tucson  on 
the  first  Mondays  in  May  and  November;  at  Phoenix  on  the  first  Mondays  in 
April  and  October ;  at  Prescott  on  the  first  Mondays  in  March  and  September ; 
and  at  Globe  on  the  first  Mondays  in  June  and  December.  Causes,  civil  and 
criminal,  may  be  transferred  by  the  court  or  judge  thereof  from  any  of  the  afore- 
said places  where  court  shall  be  held  in  said  district  to  any  of  the  places  here- 
inabove mentioned  in  said  district  when  the  convenience  of  the  parties  or  the 
ends  of  justice  would  be  promoted  by  the  transfer ;  and  any  interlocutory  order 
may  be  made  by  the  court  or  judge  thereof  in  any  of  the  hereinabove  mentioned 
places.     188  Stat.  L.  £08.] 

Aa  Act  To  amend  chapter  one,  section  eighteen,  of  the  Judicial  Code. 

X^Act  of  Octoher  3,  1913,  ch.  18.1 

[Judicial  Code  —  service  of  district  judge  of  another  circuit  in  the  second.] 
That  chapter  one,  section  eighteen,  of  the  Judicial  Code  be  amended  by  adding 
thereto  the  following: 

"Whenever  it  shall  be  certified  by  the  senior  circuit  judge  of  the  second 
circuit,  or,  in  his  absence,  by  the  circuit  justice  of  said  circuit,  that  on  account 
of  the  accumulation  or  urgency  of  business  in  any  district  court  in  said  circuit 
it  is  impracticable  to  designate  and  appoint:  a  sufficient  number  of  district 
judges  of  other  districts  within  said  circuit  to  relieve  such  accumulation  or 
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suit  shall  have  been  brought  in  a  court  of  the  State  having  jurisdiction  thereof 
under  the  laws  of  such  State,  to  enforce  such  statute  or  order,  accompanied  by 
a  stay  in  such  State  court  of  proceedings  under  such  statute  or  order  pending 
the  determination  of  such  suit  by  such  State  court,  all  proceedings  in  any  court 
of  the  United  States  to  restrain  the  execution  of  such  statute  or  order  shall  be 
stayed  pending  the  final  determination  of  such  suit  in  the  courts  of  the  State. 
Such  stay  may  be  vacated  upon  proof  made  after  hearing,  and  notice  of  ten 
days  served  upon  the  attorney  general  of  the  State,  that  the  suit  in  the  State 
courts  is  not  being  prosecuted  with  diligence  and  good  faith."  [57  Stat.  L. 
lOlS.'] 

to  the  passage  of  the  statutes  now  forming 
section  266  of  the  Judicial  Code  are  well 
known,  and  are  part  of  the  judicial  and 
political  history  ot  the  country,  and  no  com- 
ment on  them  is  necessary.  The  legislation 
was  intended  to  check  and  prevent  a  practice 
by  which  one  judge,  on  ex  parte  hearings  and 
affidavits,  supersMled  acts  of  legislatures  and 
commissions  indefinitely,  on  the  groimd  that 
they  were  unconstitutional.  The  purpose  of 
the  section  should  not  be  disregarded  in  con- 
struing it,  or  in  the  exercise  of  judicial  dis- 
cretion in  deciding  applications  based  on  it. 
The  purpose  clearly  is  to  restrict  the  issuance 
of  interlocutory  injunctions  in  a  desiffnated 
class  of  cases,  and  to  prevent  delays  in  the 
enforcement  of  certain  statutes  or  orders  of 
commissions.  The  section  authorizes  a  single 
judge  to  receive  the  application  for  an  inter- 
locutory injunction,  but  not  to  grant  it  He 
ia  required  to  call  to  his  assistance  two  other 
judges  'to  hear  and  determine  the  applica- 
tion.' The  two  other  judges  are  called  for 
no  other  purpose,  and  no  other  duty  is  im- 
posed on  them  by  the  text  of  the  section. 
The  judge  to  whom  the  application  is  made 
may,  to  prevent  irreparable  loss  or  damage — 
and  only  for  that  purpose — grant  a  tempo- 
rary restraining  order;  but  such  order  is  to 
remain  in  force  'only  until  the  hearing  and 
determination  of  the  application  for  an  inter- 
locutory injunction.'  When  the  two  judges 
who  are  called  to  the  assistance  of  the  judge 
to  whom  the  application  is  made  sit  with 
him,  and  hear  and  determine  the  case,  and 
make  an  order  granting  or  denying  the  inter- 
locutory injunction,  they  have  discharged  the 
duty  placed  on  them  by  the  words  of  the 
statute.  They  have  done  what  they  were 
called  to  do,  and  what  the  statute  authorizes 
them  to  be  called  for;  that  is,  to  the  assist- 
ance of  the  judge  to  whom  the  application 
was  made — 'to  his  assistance  to  hear  and 
determine  the  application*  for  an  injunction." 


For  sec.  266  of  the  Judicial  Code  as  orig- 
inally enacted  see  1012  Supp.  Fed.  Stat. 
An  not.  242. 

Scope  of  amendment.  —  This  amendment 
extends  the  procedure  recjuiring  three  judges, 
to  an  application  to  enjoin  an  order  made 
by  an  administrative  board  or  commission, 
when  such  order  is  alleged  in  the  application 
for  the  interlocutory  injunction,  t^  be  vio- 
lative of  the  Federal  Constitution.  Louisville 
&  N.  R.  Co.  V.  Railroad  Commission  of  Ala- 
bama (M.  D.  Ala.  1913)  208  Fed.  35,  where- 
in the  court  said:  "The  suggestion  of  coun- 
sel is  that  the  amendment  left  the  statute 
still  requiring  that  the  application  should  be 
made  upon  the  ground  of  the  'unconstitution- 
ality of  such  statute'  and  does  not  in  words 
miJce  it  apply  to  the  unconstitutionality  of 
an  order  made  by  a  board  or  commission. 
The  intention  of  Congress  in  enact in|^  the 
statute  must  control  in  its  interpretation  if 
that  intention  can  be  ascertained  by  an  ex- 
amination of  the  amendment  in  connection 
with  the  section  as  it  stood  before  the  amend- 
ment. The  section,  before  amendment,  re- 
quired a  judffe,  when  an  application  was 
made  to  him  for  an  interlocutory  injunction 
upon  the  ground  of  the  'unconstitutionality' 
of  a  statute,  to  call  to  his  assistance  two 
other  judges  to  sit  with  him  on  the  hearing 
of  the  application.  The  intention  of  the 
amendment  was  to  extend  the  original  stat- 
ute so  as  to  have  it  include  'an  order  made 
by  an  administrative  board  or  commission' 
acting  under  and  pursuant  to  the  statute  of 
a    state." 

Effect  of  appeal  on  temporary  restraining 
order.  — The  three  judges  or  a  majority  of 
them,  may  not,  after  refusing  a  temporary 
injunction  and  granting  an  appeal,  continue 
a  temporary  restraining  order  theretofore  is- 
sued until  the  appeal  is  decided.  Louisville 
k  N.  R.  Co.  v.  Railroad  Commission  of  Ala- 
bama (M.  D.  Ala.  1913)  208  Fed.  35,  where- 
in the  court  said:   "The  reasons  which  led 


An  A'ct  To  amend  section  seyenty-seyen  of  an  Act  entitled  ''An  Act  to  codify,  revise,  and 
and  amend  the  laws  relating  to  the  judiciary,"  approved  March  third,  nineteen  hundred 
and  eleven. 

lAct  of  March  4,   1913,  ch.   107.] 

[Georgia  northern  judicial  district,']     That  section  seventy-seven  of  an  Act 
entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judici- 

228 


Act  of  MArch  4,  1918.  JUDICIARY.  Act  of  Oct  3,  1913. 

ary/'  approved  March  third;  nineteen  hundred  and  eleven,  be,  and  the  same 
is  hereby,  amended  as  follows:  After  the  following  words  in  s^id  section,  to 
wit  "terms  of  the  district  court  for  northern  division  of  said  district  shall  be 
held  at  Atlanta  on  the  second  Monday  in  March  and  the  first  Monday  in  Oc- 
tober," add  the  following: 

and  at  Gainsville  on  the  fourth  Mondays  in  April  and  November,  and  it 
shall  be  the  duty  of  the  judge  of  said  court  to  assign  for  trial  at  Gainsville 
such  cases,  both  civil  aiid  criminal,  as  may  in  his  judgment  be  most  convenient 
to  the  parties  to  said,  cases  and  as  may  be  in  the  interest  of  economical  expen- 
ditures by  the  Government 

So  that  said  sentence  in  said  section  seventy-seven  when  so  amended  will 
read  as  follows : 

Terms  of  the  district  court  for  northern  division  of  said  district  shall  be  held 
at  Atlanta  on  the  second  Monday  in  March  and  the  first  Monday  in  October 
and  at  Gainsville  on  the  fourth  Mondays  in  April  and  November,  and  it  shall 
be  the  duty  of  the  judge  to  assign  such  cases,  both  civil  and  criminal,  as  may 
in  his  judgment  be  most  convenient  to  the  parties  to  said  cases,  and  as  may  be 
in  the  interest  of  economical  expenditures  by  the  Government     [37  Stat  L. 

ion.'] 

See  1912  Supp.  Fed.  Stat.  Annot,  165. 


An  Act  To  fix  the  times  and  places  of  holing  district  court  for  the  district  of  Aritona. 

lAct  of  October  3,  1913,  ch.  17.] 

[Sec.  1.]  [Arizona  judicial  district.^  That  the  State  of  Arizona  shall  con- 
stitute one  judicial  district,  to  be  known  as  the  district  of  Arizona.  IS8  Stat, 
L.  £03.'] 

Sec.  2.  [Terms.]  That  terms  of  the  district  court  shall  be  held  in  Tucson  on 
the  first  Mondays  in  May  and  November;  at  Phoenix  on  the  first  Mondays  in 
April  and  October ;  at  Prescott  on  the  first  Mondays  in  March  and  September ; 
and  at  Globe  on  the  first  Mondays  in  Jime  and  December.  Causes,  civil  and 
criminal,  may  be  transferred  by  the  court  or  judge  thereof  from  any  of  the  afore- 
said places  where  court  shall  be  held  in  said  district  to  any  of  the  places  here- 
inabove mentioned  in  said  district  when  the  convenience  of  the  parties  or  the 
ends  of  justice  would  be  promoted  by  the  transfer ;  and  any  interlocutory  order 
may  be  made  by  the  court  or  judge  thereof  in  any  of  the  hereinabove  mentioned 
places.     188  Stat.  L.  SOS.] 

An  Act  To  amend  chapter  one,  section  eighteen,  of  the  Judicial  Code. 

I  Act  of  October  3,  1913,  ch.  18.1 

[Judicial  Code  —  service  of  district  judge  of  another  circuit  in  the  second.] 
That  chapter  one,  section  eighteen,  of  the  Judicial  Code  be  amended  by  adding 
thereto  the  following: 

"Whenever  it  shall  be  certified  by  the  senior  circuit  judge  of  the  second 
circuit,  or,  in  his  absence,  by  the  circuit  justice  of  said  circuit,  that  on  account 
of  the  accumulation  or  urgency  of  business  in  any  district  court  in  said  circuit 
it  is  impracticable  to  designate  and  appoint:  a  sufficient  number  of  district 
judges  of  other  districts  within  said  circuit  to  relieve  such  accumulation  or 
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urgency  of  business,  the  Chief  Justice  may,  if  in  his  judgment  the  public 
interests  so  require,  designate  and  appoint  the  judge  of  any  district  court  in 
another  circuit  to  hold  a  district  court  within  the  said  second  circuit,  and  to 
have  and  exercise  within  the  district  to  which  he  is  so  assigned  the  same  powers 
that  are  vested  in  the  judge  thereof:  Provided,  That  such  judge  so  designated 
and  appointed  shall  have  consented,  in  writing,  to  such  designation  and  ap- 
pointment :  And  provided  further.  That  the  senior  circuit  judge  of  the  circuit 
within  which  such  judge  so  designated  and  appointed  resides  shall  certify,  in 
writing,  that  the  business  of  the  district  of  such  judge  will  not  suffer  thereby. 
Such  appointment  shall  be  filed  in  the  clerk's  office  and  entered  on  the  minutes 
of  the  said  district  court,  and  a  certified  copy  thereof,  under  the  seal  of  the 
court,  shall  be  transmitted  by  the  clerk  to  the  judge  so  designated  and  appointed. 
Each  of  the  said  district  judges  may,  in  the  case  of  such  appointment,  hold 
separately,  at  the  same  time,  a  district  court  in  such  district,  and  discharge  all 
of  the  judicial  duties  of  the  district  judge  therein."     [55  Stat.  L.  20S.'] 

Sec.  18  of  the  Judicial  Code  as  originally  enacted  is  given  in  1912  Supp.  Fed.  Stat.  Annot 
137. 


^Commerce  Court  aholished  —  jurisdiction  to  vest  in  district  cowrts."] 
*  *  *  The  Commerce  Court,  created  and  established  by  the  Act  entitled 
"An  Act  to  create  a  Commerce  Court  and  to  amend  the  Act  entitled  'An  Act  to 
regulate  commerce,'  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  as  heretofore  amended,  and  for  other  purposes,"  approved  June  eigh- 
teenth, nineteen  hundred  and  ten,  is  abolished  from  and  after  December  thirty- 
first,  nineteen  hundred  and  thirteen,  and  the  jurisdiction  vested  in  said  Com- 
merce Court  by  said  Act  is  transferred  to  and  vested  in  the  several  district 
courts  of  the  United  States,  and  all  Acts  or  parts  of  Acts  in  so  far  as  they  relate 
to  the  establishment  of  the  Commerce  Court  are  repealed.  Nothing  herein  con- 
tained shall  be  deemed  to  affect  the  tenure  of  any  of  the  judges  now  acting  as 
circuit  judges  by  appointment  under  the  terms  of  said  Act,  but  such  judges  shall 
continue  to  act  under  assignment,  as  in  the  said  Act  provided,  as  judges  of  the 
district  courts  and  circuit  courts  of  appeals ;  and  in  the  event  of  and  on  the  death, 
resignation,  or  removal  from  office  of  any  of  such  judges,  his  office  is  hereby 
abolished  and  no  successor  to  him  shall  be  appointed. 

The  venue  of  any  suit  hereafter  brought  to  enforce,  suspend,  or  set  aside, 
in  whole  or  in  part,  any  order  of  the  Interstate  Commerce  Commission  shall 
be  in  the  judicial  district  wherein  is  the  residence  of  the  party  or  any  of  the 
parties  upon  whose  petition  the  order  was  made,  except  that  where  the  order 
does  not  relate  to  transportation  or  is  not  made  upon  the  petition  of  any  party 
the  venue  shall  be  in  the  district  where  the  matter  complained  of  in  the  petition 
before  the  commission  arises,  and  except  that  where  the  order  does  not  relate 
either  to  transportation  or  to  a  matter  so  complained  of  before  the  commission 
the  matter  covered  by  the  order  shall  be  deemed  to  arise  in  the  district  where 
one  of  the  petitioners  in  court  has  either  its  principal  ofiice  or  its  principal  oper- 
ating office.  In  case  such  transportation  relates  to  a  through  shipment  the  term 
"destination"  shall  be  construed  as  meaning  final  destination  of  such  ship- 
ment. 

The  procedure  in  the  district  courts  in  respect  to  cases  of  which  jurisdiction 
is  conferred  upon  them  by  this  Act  shall  be  the  same  a?  that  heretofore  pre- 
vailing in  the  Commerce  Court.    The  orders,  writs,  and  processes  of  the  district 
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courts  may  in  these  cases  run,  be  served,  and  be  returnable  anywhere  in  the 
United  States;  and  the  right  of  appeal  from  the  district  courts  in  such  cases 
shall  be  the  same  as  the*  right  of  appeal  heretofore  prevailing  under  existing 
Jaw  from  the  Commerce  Court.  No  interlocutory  injunction  suspending  or 
restraining  the  enforcement,  operation,  or  execution  of,  or  setting  aside,  in 
whole  or  in  part,  any  order  made  or  entered  by  the  Interstate  Commerce  Com- 
mission shall  be  issued  or  granted  by  any  district  court  of  the  United  States, 
or  by  any  judge  thereof,  or  by  any  circuit  judge  acting  as  district  judge,  unless 
the  application  for  the  same  shall  be  presented  to  a  circuit  or  district  judge,  and 
shall  be  heard  and  determined  by  three  judges,  of  whom  at  least  one  shall 
be  a  circuit  judge,  and  unless  a  majority  of  said  three  judges  shall  concur  in 
granting  such  application.  When  such  application  as  aforesaid  is  presented 
to  a  judge,  he  shall  immediately  call  to  his  assistance  to  hear  and  determine 
the  application  two  other  judges.  Said  application  shall  not  be  heard  or  de- 
termined before  at  least  five  days'  notice  of  the  hearing  has  been  given  to  the 
Interstate  Commerce  Commission,  to  the  Attorney  General  of  the  United  States, 
and  to  such  other  persons  as  may  be  defendants  in  the  suit:  Provided^  That 
in  cases  where  irreparable  damage  would  otherwise  ensue  to  the  petitioner,  a 
majority  of  said  three  judges  concurring,  may,  on  hearing,  after  not  less  than 
three  days'  notice  to  the  Interstate  Commerce  Commission  and  the  Attorney 
General,  allow  a  temporary  stay  or  suspension,  in  whole  or  in  part,  of  the  opera- 
tion of  the  order  of  the  Interstate  Commerce  Coumiission  for  not  more  than 
sixty  days  from  the  date  of  the  order  of  said  judges  pending  the  application 
for  the  order  or  injunction,  in  which  case  the  said  order  shall  contain  a  specific 
finding,  based  upon  evidence  submitted  to  the  judges  making  the  order  and 
identified  by  reference  thereto,  that  such  irreparable  damage  w^ould  result  to 
the  petitioner  and  specifying  the  nature  of  the  damage.  The  said  judges  may, 
at  the  time  of  hearing  such  application,  upon  a  like  finding,  continue  the  tem- 
porary stay  or  suspension  in  whole  or  in  part  until  decision  upon  the  appli- 
cation. The  hearing  upon  such  application  for  an  interlocutory  injunction 
shall  be  given  precedence  and  shall  be  in  every  way  expedited  and  be  assigned 
for  a  hearing  at  the  earliest  practicable  day  after  the  expiration  of  the  notice 
hereinbefore  provided  for.  An  appeal  may  be  taken  direct  to  the  Supreme 
Court  of  the  United  States  from  the  order  granting  or  denying,  after  notice  and 
hearing,  an  interlocutory  injunction,  in  such  case  if  such  appeal  be  taken 
within  thirty  days  after  the  order,  in  respect  to  which  complaint  is  made,  is 
granted  or  refused ;  and  upon  the  final  hearing  of  any  suit  brought  to  suspend 
or  set  aside,  in  whole  or  in  part,  any  order  of  said  commission  the  same  require- 
ment as  to  judges  and  the  same  procedure  as  to  expedition  and  appeal  shall 
apply.  A  final  judgment  or  decree  of  the  district  court  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States  if  appeal  to  the  Supreme  Court  be 
taken  by  an  aggrieved  party  within  sixty  days  after  the  entry  of  such  final 
judgment  or  decree,  and  such  appeals  may  be  taken  in  like  manner  as  appeals 
are  taken  under  existing  law  in  equity  cases.  And  in  such  case  the  notice 
required  shall  be  served  upon  the  defendants  in  the  case  and  upon  the  attorney 
general  of  the  State.  All  cases  pending  in  the  Commerce  Court  at  the  date  of 
the  passage  of  this  Aet  shall  be  deemed  pending  in  and  be  transferred  forth- 
with to  said  district  courts  except  cases  which  may  previously  have  been  sub- 
mitted to  that  court  for  final  decree  and  the  latter  to  be  transferred  to  the 
district  courts  if  not  decided  by  the  Commerce  Court  before  December  first, 
nineteen  hundred  and  thirteen,  and  all  cases  wherein  injunctions  or  other  orders 
or  decrees,  mandatory  or  otherwise,  have  been  directed  or  entered  prior  to  the 
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abolition  of  the  said  court  shall  be  transferred  forthwith  to  said  district  courts, 
which  shall  have  jurisdiction  to  proceed  therewith  and  to  enforce  said  injunc- 
tions, orders,  or  decrees.  Each  of  said  cases  and  all  the  records,  papers,  and 
proceedings  shall  be  transferred  to  the  district  court  wherein  it  might  have 
been  filed  at  the  time  it  was  filed  in  the  Commerce  Court  if  this  Act  had  then 
been  in  eflFect ;  and  if  it  might  have  been  filed  in  any  one  of  two  or  more  district 
courts  it  shall  be  transferred  to  that  one  of  said  district  courts  which  may  be 
designated  by  the  petitioner  or  petitioners  in  said  case,  or,  upon  failure  of  said 
petitioners  to  act  in  the  premises  within  thirty  days  after  the  passage  of  this 
Act,  to  such  one  of  said  district  courts  as  may  be  designated  by  the  judges  of 
the  Commerce  Court.  The  judges  of  the  Commerce  Court  shall  have  authority, 
and  are  hereby  directed,  to  make  any  and  all  orders  and  to  take  any  other 
action  necessary  to  transfer  as  aforesaid  the  cases  and  all  the  records,  papers, 
and  proceedings  then  pending  in  the  Commerce  Court  to  said  district  courts. 
All  administrative  books,  dockets,  files,  and  all  papers  of  the  Commerce  Court 
not  transferred  as  part  of  the  record  of  any  particular  case  shall  be  lodged  in 
the  Department  of  Justice.  All  furniture,  carpets,  and  other  property  of  the 
Commerce  Court  is  turned  over  to  the  Department  of  Justice  and  the  Attorney 
General  is  authorized  to  supply  such  portion  thereof  as  in  his  judgment  may 
be  proper  and  necessary  to  the  United  States  Board  of  Mediation  and  Con- 
ciliation. 

Any  case  hereafter  remanded  from  the  Supreme  Court  which,  but  for  the 
passage  of  this  Act,  would  have  been  remanded  to  the  Commerce  Court,  shall 
be  remanded  to  a  district  court,  designated  by  the  Supreme  Court,  wherein  it 
might  have  been  instituted  at  the  time  it  was  instituted  in  the  Commerce  Court 
if  this  Act  had  then  been  in  effect,  and  thereafter  such  district  court  shall  take 
all  necessary  and  proper  proceedings  in  such  case  in  accordance  with  law  and 
such  mandate,  order,  or  decree  therein  as  may  be  made  by  said  Supreme  Court 

All  laws  or  part  of  laws  inconsistent  with  the  foregoing  provisions  relating 
to  the  Commerce  Court,  are  repealed.     \^S8  Stat.  L.  219.] 

This  is  from  the  Deficiencies  Appropriation      Commerce  Court,  which  is  hereby  repealed, 
Act  of  Oct.  22,  1913,  ch.  32.  see  1912  Supp.  Fed.  Stat  Annot  215. 

For  the  Act  of  June  IS,  1910,  creating  the 
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Act  of  May  27,  1908,  Ch.  200,  233. 

Jurors  and  Witnesses  —  Fees  and  Mileage  in  Certain  States  —  Double 
Fees  Prohibited,  233. 


[Jurors  and  witnesses  —  fees  and  mileage  in  certain  states  —  double  fees 
prohibited.]  *  *  *  Jurors  and  witnesses  in  the  United  States  courts  in  the 
States  of  Wyoming,  Montana,  Washington,  Oregon,  California,  Nevada,  Idaho, 
Colorado,  and  Utah,  and  in  the  Territories  of  New  Mexico  and  Arizona  shall 
be  entitled  to  receive  for  actual  attendance  at  any  court  or  courts  and  for  the 
time  necessarily  occupied  in  going  to  and  returning  from  the  same,  three  dollars 
a  day,  and  fifteen  cents  for  each  mile  necessarily  traveled  o  rer  any  stage  line,  or 
by  private  conveyance,  and  five  cents  for  each  mile  by  any  railway  or  steamship 
in  going  to  and  returning  from  said  courts:  Provided,  That  no  constructive  or 
double  mileage  fees  shall  be  allowed  by  reason  of  any  person  being  summoned 
as  both  a  witness  and  juror,  or  as  a  witness  in  two  or  more  cases  pending  in  the 
same  court  and  triable  at  the  same  term  thereof.    \_S5  Stat.  L.  S77.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908»  ch.  200. 


JUSTICE,  DEPARTMENT  OF 

Act  of  August  23,  1912,  Ch.  350,  233. 

Administrative  Audit  of  Accounts,  233. 


[Administrative  audit  of  accounts.']  *  *  ♦  The  administrative  audit  of 
all  expenditures  under  the  control  of  the  Department  of  Justice  shall  hereafter 
be  made  in  the  Division  of  Accounts  of  that  Department.     [37  Stat.  L.  J^OJ^.] 

This  is  from  the  Legislative.  Executive,  and  Judicial  Appropriation  Act  of  Auff.  23.  1912. 
•h.  350.       ^ 
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LABOR. 

Act  of  March  11,  1912,  Ch.  57,  235. 

Injuries  to  Government  Employees  —  Provisions  Extended  to  Bureau 
of  Mines  and  Forest  Service,  235. 

Act  of  April  9,  1912,  Ch.  73,   235. 

Sec.  1.  Children's  Bureau  —  Established  in  Department  of  Commerce  and 
Labor,  235. 

2,  Chief  —  Appointment     and     Pay  —  Investigations  —  Restrictions  — 

Publishing,  236. 

3.  Office  Force,  236. 

4,  Rent  of  Quarters,  236. 

5.  In  Effect,  236. 

Act  of  June  19,  1912,  Ch.  174,  236. 

Seel,  Eight-hour  Work  Day  —  All  Public  Contracts  to  Provide  for,  by 
Laborers  or  Mechanics  —  Penalty  to  be  Stipulated  —  Inspectors  to 
Report  Violations  —  Deduction  from  Contract  —  Appeals  to  Head 
of  Department,  etc.  —  Right  of  Action  in  Court  of  Claims,  236. 

2.  Contracts  Excepted  —  All  Classes  of  Contract   Work   Included  — 

Waiver  in  Time  of  War  —  Isthmian  Canal  Exceptions  —  Emer- 
gencies, etc.  —  Eight-hour  Lazu  Not  Affected  —  Contracts  under 
Prior  Appropriation  Acts,  237. 

3.  If^  Effect  January  1,  1913,  238. 

Act  of  August  23,  1912,  Ch!  350,  238. 

Investigating  Abroad  Cost  of  Production  of  Dutiable  Articles,  etc.. 
Transferred  from  Labor  Bureau  —  Special  Investigations,  238. 

Act  of  August  23,  1912,  Ch.  351,     238. 

Seel.  Commission  on  Industrial  Relations  —  Composition,  238. 

2.  Compensation,  etc.  —  General  Authority,   239. 

3.  Reports  and  Recommendations  to  Congress,  239. 

4.  Inquiries  into  Labor  Conditions  of  Principal  Industries  —  Associa^ 

tions,  etc.  —  Labor  Disputes  —  Asiatic  Entry  —  Causes,  of  Indus- 
trial Dissatisfaction,    239. 

5.  Appropriation  —  Payments  —  Experts  —  Compensation  Restricted, 

240.    • 

Act  of  March  3,  1913,  Ch.  106, 240. 

Hours  of  Labor  on  Public  Work  —  Penalty  for  Violations,  240. 

Act  of  March  4,  1913,  Ch.  141,  241. 

Seel.  Department  of  Labor  Created,  241. 

2.  Assistant  Secretary —  Other  Employees  —  Audit  of  Accounts,  242. 

3.  Bureaus,  etc..  Transferred,  242. 

4.  Collation,  etc.,  of  Labor  Conditions,  Products,  etc.  242. 

5.  Records,  Furniture,  etc.,  to  be  Transferred  with  Bureaus,  243. 

6.  Secretary  to  Have  Charge  of  Buildings,  Property,  etc.  —  Officers, 

Clerks,  etc..  Transferred  —  Duties,  etc.,  Transferred,  243. 

7.  Solicitor  Authorized,  243. 

8.  Conciliation  of  Labor  Disputes,  243. 

9.  Annual  Report,  etc.  —  Reports  of  Special  Investigations,  244. 

10.  Report  on  Coordination  of  Duties,  etc.,  with  Present  Bureaus,  etc. 

244. 

11.  In  Effect,  244. 
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Act  of  May  1,  1913,  Ch.  1,  244. 

Annual  Estimates  to  be  Submitted,  244. 
Act  of  July  IS,  1913,  Ch.  6,  244. 

Sec,  1,  Arbitration  of  Controversies  with  Railway  Employees,  244, 
2.  Board  of  Mediation  and  Conciliation,  245. 
2.  Boards  of  Arbitration  Authorized,  245. 

4.  Requirements  of  Agreement  to  Arbitrate,  246. 

5.  Authority  of  Arbitrators  to  Secure  Testimony,  etc.  247. 

6.  Acknowledgment  and  Filing  of  Agreement  —  Notification  to  Arbi^ 

trators  —  Selection  to  Complete  Board  —  Reconvening  of  Board, 
247. 

7.  Organisation  of  Board  —  Proceedings,  etc.  248. 

8.  Action  in  District  Court  —  Disposition  of  Exceptions  on  Questions 

of  Law  —  Appeals  to  Circuit  Courts  of  Appeals  —  Restricted  to 
'     Questions  of  Law  —  Finality  of  Judgment  —  Judgment  by  Agree- 
ment  —  No  Compulsory  Labor,  248. 
P.  Rights  of  Employees  under  Federal  Court  Receivers  —  Restriction 
on  Reducing  Wages,  249. 

10.  Pay,  etc.,  of  Members  of  Boards,  249. 

11.  Commissioner  of  Mediation  and  Conciliation  —  Other  Members  to 

Constitute  Board  of  Mediation  and  Conciliation  —  Assistant  Com* 
missioner  —  Former  Act  Repealed  —  Pending  Agreements,  etc.. 
Continued,  249. 


OROSS-REFERENOE. 

Injuries  to  Employees  in  Light  House  Service,  see  LIGHTS  AND  BUOYS. 


An  Act  To  amend  an  Act  entitled  "An  Act  granting  to  certain  employees  of  the  United 
States  the  right  to  receive  from  it  compensation  for  injuries  sustained  in  the  course  of 
their  employment/'  approved  May  thirtieth,  nineteen  hundred  and  eight. 

lAct  of  March  11,  1912,  ch.  57.] 

{Injvries  to  Oovemment  employees  —  provisions  extended  to  Bureau  of 
Mines  and  Forest  Service.'\  That  the  provisions  of  the  Act  approved  May 
thirtieth,  nineteen  hundred  and  eight,  entitled  "An  Act  granting  to  certain  em- 
ployees of  the  United  States  the  right  to  receive  from  it  compensation  for  in- 
juries sustained  in  the  course  of  their  employment,"  shall,  in  addition  to  the 
classes  of  persons  therein  designated,  be  held  to  apply  to  any  artisan,  laborer, 
or  other  employee  engaged  in  any  hazardous  work  under  the  Bureau  of  Mines 
or  the  Forestry  Service  of  the  United  States:  Provided,  That  this  Act  shall 
not  be  held  to  embrace  any  case  arising  prior  to  its  passage.    [S7  Stat.  L.  7^.] 

For  the  Act  of  May  30,  1908,  see  1909  Supp.  Fed.  Stat.  Annot.  330. 


An  Act  To  establish  in  the  Department  of  Commerce  and  Labor  a  bureau  to  be  known  as  the 

Children's  Bureau. 

lAct  of  April  9,  1912,  ch,  73.1 

FSec.  1.]  [Children's  Bureau  —  established  in  Department  of  Commerce 
and  LahoT.I  That  there  shall  be  established  in  the  Department  of  Commerce 
and  Labor  a  bureau  to  be  known  as  the  Children's  Bureau.     [57  Stat.  L.  79.] 
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:.  2.  [Chief  —  appointment  and  pan  —  invesliyalion$  •^-  restrictions 
—  pikblishing,']  That  the  said  bureau  shall  be  under  the  direction  of  a  chief, 
^  be  appointed  bj  the  President,  by  and  with  the  advice  and  consent  of  the 
Soiate.  and  who  shall  receive  an  annual  compensation  of  five  thousand  dollars. 
Tzjt  said  bureau  shall  investigate  and  report  to  said  department  upon  all  matters 
r^rtaining  to  the  welfare  of  children  and  child  life  among  all  classes  of  our 
people,  and  shall  especially  investigate  the  questions  of  infant  mortality,  tlie 
fcirth  rate,  orphanage,  juvenile  courts,  desertion,  dangerous  occupations,  acci- 
dents and  diseases  of  children,  employment,  legislation  affecting  children  in 
the  several  States  and  Territories.  But  no  oflicial,  or  agent,  or  representative 
of  said  bureau  shall,  over  the  objection  of  the  head  of  the  family,  enter  any 
house  used  exclusively  as  a  family  residence.  The  chief  of  said  bureau  may 
from  time  to  time  publish  the  results  of  these  investigations  in  such  manner 
and  to  such  extent  as  may  be  prescribed  by  the  Secretary  of  Commerce  and 
Labor.     [^7  Stat.  L.  79.] 

Sec.  3.  [Office  forced]  That  there  shall  be  in  said  bureau,  until  otherwise 
provided  for  by  law,  an  assistant  chief,  to  be  appointed  by  the  Secretary  of 
Commerce  and  Labor,  w*ho  shall  receive  an  annual  compensation  of  two  thou- 
sand four  hundred  dollars ;  one  private  secretary  to  the  chief  of  the  bureau,  who 
shall  receive  an  annual  compensation  of  one  thousand  five  hundred  dollars ;  one 
statistical  expert,  at  two  thousand  dollars ;  two  clerks  of  class  four ;  two  clerks  of 
class  three;  one  clerk  of  class  tw*o;  one  clerk  of  class  one;  one  clerk,  at  one 
thousand  dollars ;  one  copyist,  at  nine  hundred  dollars ;  one  special  agent,  at  one 
thousand  four  hundred  dollars ;  one  special  agent,  at  one  thousand  two  hundred 
dollars,  and  one  messenger  at  eight  hundred  and  forty  dollars.    [57  Stat.  L.  80.'\ 

Sec.  4.  [Rent  of  quarters.]  That  the  Secretary  of  Commerce  and  Labor 
is  hereby  directed  to  furnish  sufficient  quarters  for  the  work  of  this  bureau 
at  an  annual  rental  not  to  exceed  two  thousand  dollars.    [37  Stat.  L.  80.'] 

Sec.  5.  [In  effect.]  That  this  Act  shall  take  effect  and  be  in  force  from  and 
after  its  passage.    [S7  Stat.  L.  80.1 


An  Act  Limitiiis  the  hours  of  daily  service  of  laborers  and  mechanics  employed  upon  work 
done  for  the  United  States,  or  for  any  Territory,  or  for  the  District  of  ColnmUay  and  for 
other  purposes. 

lAct  of  June  19,  1912,  ch.  17#.] 

[Sec.  1.]  [Eight-hour  worJc  day  —  cUl  priblic  contracts  to  provide  for,  6y 
laborers  or  mechanics  —  penalty  to  he  stipulated  —  inspectors  to  report  vio- 
lations —  deduction  from  contract  —  appeals  to  head  of  department,  etc.  — ! 
right  of  action  in  Court  of  Claims.]  That  every  contract  hereafter  made  to 
which  the  United  St^ites,  any  Territory,  or  the  District  of  Columbia  is  a  party, 
and  every  such  contract  made  for  or  on  behalf  of  the  United  States,  or  any 
Territory,  or  said  District,  which  may  require  or  involve  the  employment  of 
laborers  or  mechanics  shall  contain  a  provision  that  no  laborer  or  mechanic 
doing  any  part  of  the  work  contemplated  by  the  contract,  in  the  employ  of 
the  contractor  or  any  subcontractor  contracting  for  any  part  of  said  work  con- 
templated, shall  be  required  or  permitted  to  work  more  than  eight  hours  in  any 
one  calendar  day  upon  such  work;  and  e^ery  such  contract  shall  stipulate  a 
penalty  for  each  violation  of  such  provision  in  such  contract  of  five  dollars  for 
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each  laborer  or  mechanic  for  every  calendar  day  in  which  he  shall  be  required 
or  permitted  to  labor  more  than  eight  hours  upon  said  work;  and  any  oflBcer 
or  person  designated  as  inspector  of  the  work  to  be  performed  under  any  such 
contract,  or  to  aid  in  enforcing  the  fulfillment  thereof,  shall,  upon  observation  or 
investigation,  forthwith  report  to  the  proper  officer  of  the  United  States,  or  of 
any  Territory,  or  of  the  District  of  Columbia,  all  violations  of  the  provisions 
of  this  Act  directed  to  be  made  in  every  such  contract,  together  with  the  name 
of  each  laborer  or  mechanic  who  has  been  required  or  permitted  to  labor  in  vio- 
lation of  such  stipulation  and  the  day  of  such  violation,  and  the  amount  of 
the  penalties  imposed  according  to  the  stipulation  in  any  such  contract  shall  be 
directed  to  be  withheld  for  the  use  and  benefit  of  the  United  States,  the  District 
of  Columbia,  or  the  Territory  contracting  by  the  officer  or  person  whose  duty 
it  shall  be  to  approve  the  payment  of  the  moneys  due  under  such  contract, 
whether  the  violation  of  the  provisions  of  such  contract  is  by  the  contractor  or 
any  subcontractor.  Any  contractor  or  subcontractor  aggrieved  by  the  with- 
holding of  any  penalty  as  hereinbefore  provided  shall  have  the  right  within  six 
months  thereafter  to  appeal  to  the  head  of  the  department  making  the  contract 
on  behalf  of  the  United  States  or  the  Territory,  and  in  the  case  of  a  contract 
made  by  the  District  of  Columbia  to  the  Commissioners  thereof,  who  shall 
have  power  to  review  the  action  imposing  the  penalty,  and  in  all  such  appeals 
from  such  final  order  whereby  a  contractor  or  subcontractor  may  be  aggrieved 
by  the  imposition  of  the  penalty  hereinbefore  provided  such  contractor  or 
subcontractor  may  within  six  months  after  decision  by  such  head  of  a  depart- 
ment or  the  Commissioners  of  the  District  of  Columbia  file  a  claim  in  the  Court 
of  Claims,  which  shall  have  jurisdiction  to  hear  and  decide  the  matter  in  like 
manner  as  in  other  cases  before  said  court.     [S7  Stat  L,  137.] 

Sec.  2.  {^Contracts  excepted  —  all  classes  of  contract  work  included  — 
waiver  in  time  of  war  —  Isthmian  Canal  exceptions  —  emergencies,  etc.  — 
eight-hour  law  not  affected.]  That  nothing  in  this  Act  shall  apply  to  contracts 
for  transportation  by  land  or  water,  or  for  the  transmission  of  intelligence,  or 
for  the  purchase  of  supplies  by  the  Government,  whether  manufactured  to  con- 
form to  particular  specifications  or  not,  or  for  such  materials  or  articles  as  may 
usually  be  bought  in  open  market,  except  armor  and  armor  plate,  whether  made 
to  conform  to  particular  specifications  or  not,  or  to  the  construction  or  repair 
of  levees  or  revetments  necessary  for  protection  against  floods  or  overflows  on  the 
navigable  waters  of  the  United  States :  Provided,  That  all  classes  of  work  which 
have  been,  are  now,  or  may  hereafter  be  performed  by  the  Government  shall, 
when  done  by  contract,  by  individuals,  firms,  or  corporations  for  or  on  behalf 
of  the  United  States  or  any  of  the  Territories  or  the  District  of  Columbia,  be 
performed  in  accordance  with  the  terms  and  provisions  of  section  one  of  this 
Act.  The  President,  by  Executive  order,  may  waive  the  provisions  and  stipu- 
lations in  this  Act  as  to  any  specific  contract  or  contracts  during  time  of  war 
or  a  time  when  war  is  imminent,  and  until  January  first,  nineteen  hundred  and 
fifteen,  as  to  any  contract  or  contracts  entered  into  in  connection  with  the  con- 
struction of  the  Isthmian  Canal.  No  penalties  shall  be  imposed  for  any  vio- 
lation of  such  provision  in  such  contract  due  to  any  extraordinary  events  or 
conditions  of  manufacture,  or  to  any  emergency  caused  by  fire,  famine,  or  flood, 
by  danger  to  life  or  to  property,  or  by  other  extraordinary  event  or  condition 
on  account  of  which  the  President  shall  subsequently  declare  the  violation  to 
have  been  excusable.    Nothing  in  this  Act  shall  be  construed  to  repeal  or'modify 

the  Act  entitled  "An  Act  relating  to  the  limitation  of  the  hours  of  daily  service 
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of  laborers  and  mechanics  employed  upon  the  public  works  of  the  United  States 
and  of  the  District  of  Columbia"  being  chapter  three  hundred  and  fifty-two  of 
the  laws  of  the  Fifty-second  Congress,  approved  August  first,  eighteen  hundred 
and  ninety-two,  as  modified  by  the  Acts  of  Congress  approved  February  twenty- 
seventh,  nineteen  hundred  and  six,  and  June  thirtieth,  nineteen  hundred  and 
six,  or  apply  to  contracts  which  have  been  or  may  be  entered  into  under  the 
provisions  of  appropriation  Acts  approved  prior  to  the  passage  of  this  Act 
\_37  Stat.  L.  138.] 

For  the  Act  of  Aug.  1,  1892,  see  4  Fed.  Stat.  Annot.  779.  For  the  provisions  from  the 
Acts  of  June  30,  1906,  and  Feb.  27,  1906,  above  referred  to,  see  1909  Supp.  Fed.  Stat.  Annot. 
614. 

Sec.  3.  [In  effect  January  1,  1913.]  That  this  Act  shall  become  effective 
and  be  in  force  on  and  after  January  first,  nineteen  hundred  and  thirteen.  [57 
Stat.  L.  138.] 


[Investigating  abroad  cost  of  production  of  dutiable  articles,  etc.,  transferred 
from  Labor  Bureau.]  *  *  *  Those  certain  duties  of  the  Department  of 
Labor,  or  Bureau  of  Labor,  contained  in  section  seven  of  the  Act  approved  June 
thirteenth,  eighteen  hundred  and  eighty-eight,  that  established  the  same,  which 
especially  charged  it  "to  ascertain,  at  as  early  a  date  as  possible,  and  whenever 
industrial  changes  shall  make  it  essential,  the  cost  of  producing  articles  at 
the  time  dutiable  in  the  United  States,  in  leading  countries  where  such  articles 
are  produced,  by  fully  specified  units  of  production,  and  under  a  classification 
showing  the  different  elements  of  cost,  or  approximate  cost,  of  such  articles  of 
production,  including  the  wages  paid  in  such  industries  per  day,  week,  month, 
or  year,  or  by  the  piece ;  and  hours  employed  per  day ;  and  the  profits  of  manu- 
facturers and  producers  of  such  articles ;  and  the  comparative  cost  of  living,  and 
the  kind  of  living ;  what  articles  are  controlled  by  trusts  or  other  combinations 
of  capital,  business  operations,  or  labor,  and  what  effect  said  trusts,  or  other 
combinations  of  capital,  business  operations,  or  labor  have  on  production  and 
prices,"  are  hereby  transferred  to  and  shall  hereafter  be  discharged  by  the 
Bureau  of  Foreign  and  Domestic  Commerce,  and  it  shall  be  also  the  duty  of  said 
Bureau  of  Foreign  and  Domestic  Commerce  to  make  such  special  investigation 
and  report  on  particular  subjects  when  required  to  do  so  by  the  President  or 
either  House  of  Congress.    [37  Stat.  L.  ^07.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  28, 
1912,  ch.  350.    For  sec.  7  of  the  Act  of  June  13,  1888,  see  4  Fed.  Stat.  Annot.  782. 


An  Act  To  create  a  Commission  on  Industrial  Relations. 
lAct  of  August  23,  1012,  ch.  361."} 

[Sec.  1.]  [Commission  on  Industrial  Relations  —  composition.]  That  a 
commission  is  hereby  created  to  be  called  the  Commission  on  Industrial  Re- 
lations. Said  commission  shall  be  composed  of  nine  persons,  to  be  appointed 
by  the  President  of  the  United  States,  by  and  with  the  advice  and  consent 
of  the  Senate,  not  leas  than  three  of  whom  shall  be  employers  of  labor  and  not 
less  than  three  of  whom  shall  be  representatives  of  organized  labor.  The  De- 
partment of  Commerce  and  Labor  is  authorized  to  cooperate  with  said  com- 
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mission  in  any  manner  and  to  whatever  extent  the  Secretary  of  Commerce  and 
Labor  may  approve.     [57  Stat.  L.  415.'] 

Sec.  2.  [Compensatiorij  etc.  —  general  authority.]  That  the  members  of 
this  commission  shall  be  paid  actual  traveling  and  other  necessary  expenses  and 
in  addition  a  compensation  of  ten  dollars  per  diem  while  actually  engaged  on  the 
work  of  the  commission  and  while  going  to  or  returning  from  such  work.  The 
commission  is  authorized  as  a  whole,  or  by  subcommittees  of  the  commission, 
duly  appointed,  to  hold  sittings  and  public  hearings  anywhere  in  the  United 
States,  to  send  for  persons  and  papers,  to  administer  oaths,  to  summon  and 
compel  the  attendance  of  witnesses  and  to  compel  testimony,  and  to  employ 
such  secretaries,  experts,  stenographers,  and  other  assistants  as  shall  be  nec- 
essary to  carry  out  the  purposes  for  which  such  commission  is  created,  and  to 
rent  such  offices,  to  purchase  such  books,  stationery,  and  other  supplies,  and 
to  have  such  printing  and  binding  done,  as  may  be  necessary  to  carry  out  the 
purposes  for  which  such  commission  *is  created,  and  to  authorize  its  members 
or  its  employees  to  travel  in  or  outside  the  United  States  on  the  business  of  the 
commission.     [37  Stat.  L.  415.] 

Sec.  3.  [Reports  and  recommendations  to  Congress.]  That  said  commis- 
sion may  report  to  the  Congress  its  findings  and  recommendations  and  submit 
the  testimony  taken  from  time  to  time,  and  shall  make  a  final  report  accom- 
panied by  the  testimony  not  previously  submitted  not  later  than  three  years 
after  the  date  of  the  approval  of  this  Act,  at  which  time  the  term  of  this  com- 
mission shall  expire,  unless  it  shall  previously  have  made  final  report,  and  in 
the  latter  case  the  term  of  the  commission  shall  expire  with  the  making  of  its 
final  report ;  and  the  commission  shall  make  at  least  one  report  to  the  Congress 
within  the  first  year  of  its  appointment  and  a  second  report  within  the  second 
year  of  its  appointment.     [37  Stat.  L.  415.] 

Sec.  4.  [Inquiries  into  labor  conditions  of  priyicipal  industries,  etc.  —  asso- 
ciations, etc.  —  labor  disputes  —  Asiatic  entry  —  causes  of  indu^strial  dissatis- 
faction.] That  the  commission  shall  inquire  into  the  general  condition  of 
labor  in  the  principal  industries  of  the  United  States  including  agriculture, 
and  especially  in  those  which  are  carried  on  in  corporate  forms ;  into  existing 
relations  between  employers  and  employees ;  into  the  effect  of  industrial  condi- 
tions on  public  welfare  and  into  the  rights  and  powers  of  the  community  to  deal 
therewith;  into  the  conditions  of  sanitation  and  safety  of  employees  and  the 
provisions  for  protecting  the  life,  limb,  and  health  of  the  employees;  into  the 
growth  of  associations  of  employers  and  of  wage  earners  and  the  effect  of  such 
associations  upon  the  relations  between  employers  and  employees;  into  the  ex- 
tent and  results  of  methods  of  collective  bargaining;  into  any  methods  which 
have  been  tried  in  any  State  or  in  foreign  countries  for  maintaining  mutually 
satisfactory  relations  between  employees  and  employers ;  into  methods  for  avoid- 
ing or  adjusting  labor  disputes  through  peaceful  and  conciliatory  mediation  and 
negotiations ;  into  the  scope,  methods,  and  resources  of  existing  bureaus  of  labor 
and  into  possible  ways  of  increasing  their  usefulness;  into  the  question  of 
smuggling  or  other  illegal  entry  of  Asiatics  into  the  United  States  or  its  insular 
possessions,  and  of  the  methods  by  which  such  Asiatics  have  gained  and  are 
gaining  such  admission,  and  shall  report  to  Congress  as  speedily  as  possible 
with  such  recommendation  as  said  commission  may  think  proper  to  prevent 
such  smuggling  and  illegal  entry.     The  commission  shall  seek  to  discover  the 
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underlying  causes  of  dissatisfaction  in  the  industrial  situation  and  report  its 
conclusions  thereon.     [37  Stat.  L.  ^16.] 

Sec.  6.  [Appropriation  —  payments  —  experts  —  compensation  re- 
stricted-l  That  the  sum  of  one  hundred  thousand  dollars  is  hereby  appro- 
priated out  of  any  money  in  the  Treasury  of  the  United  States  not  otherwise 
appropriated  for  the  use  of  the  commission  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  thirteen:  Provided,  That  no  portion  of  this 
money  shall  be  paid  except  upon  the  order  of  said  commission,  signed  by  the 
chairman  thereof:  Provided,  That  the  commission  may  expend  not  to  exceed 
five  thousand  dollars  per  annum  for  the  employment  of  experts  at  such  rate  of 
compensation  as  may  be  fixed  by  the  commission  but  no  other  person  employed 
hereunder  by  the  commission,  except  stenographers  temporarily  employed  for 
the  purpose  of  taking  testimony,  shall  be  paid  compensation  at  a  rate  in  excess 
of  three  thousand  dollars  per  annum.     [37  Stat.  L.  -^ifi.] 


An  Act  Relating  to  the  limitation  of  the  hours  of  daily  service  of  laborers  and  mechanics 
employed  upon  a  public  work  of  the  United  States  and  of  the  District  of  Columbia,  and 
of  aU  persons  employed  in  constructing^  maintaining,  or  improving  a  river  or  harbor  of 
the  United  States  and  of  the  District  of  Columbia. 

ZAct  of  March  3,  1913,  ch.  lOO.I 

[Hours  of  labor  on  public  work.']  That  sections  one,  two,  and  three  of  an 
Act  entitled  "An  Act  relating  to  the  limitation  of  the  hours  of  daily  service  of 
laborers  and  mechanics  employed  upon  the  public  works  of  the  United  States 
and  of  the  District  of  Columbia"  be  amended  to  read  as  follows : 

"Section  1.  That  the  service  and  employment  of  all  laborers  and  mechanics 
who  are  now,  or  may  hereafter,  be  employed  by  the  Government  of  the  United 
States  or  the  District  of  Columbia,  or  by  any  contractor  or  subcontractor,  upon 
a  public  work  of  the  United  States  or  of  the  District  of  Columbia,  and  of  all 
persons  who  are  now,  or  may  hereafter  be,  employed  by  the  Government  of 
the  United  States  or  the  District  of  Columbia,  or  any  contractor  or  subcontract- 
or, to  perform  services  similar  to  those  of  laborers  and  mechanics  in  connection 
with  dredging  or  rock  excavation  in  any  river  or  harbor  of  the  United  States 
or  of  the  District  of  Columbia,  is  hereby  limited  and  restricted  to  eight  hours 
in  any  one  calendar  day ;  and  it  shall  be  unlawful  for  any  oflScer  of  the  United 
States  Government  or  of  the  District  of  Columbia,  or  any  such  contractor  or 
subcontractor  whose  duty  it  shall  be  to  employ,  direct,  or  control  the  services 
of  such  laborers  or  mechanics  or  of  such  persons  employed  to  perform  services 
similar  to  those  of  laborers  and  mechanics  in  connection  with  dredging  or 
rock  excavation  in  any  river  or  harbor  of  the  United  States  or  of  the  District 
of  Columbia,  to  require  or  permit  any  such  laborer  or  mechanic  or  any  such 
person  employed  to  perform  services  similar  to  those  of  laborers  and  mechanics 
in  connection  with  dredging  or  rock  excavation  in  any  river  or  harbor  of  the 
United  States  or  of  the  District  of  Columbia,  to  work  more  than  eight  hours 
in  any  calendar  day,  except  in  case  of  extraordinary  emergency:  Provided, 
That  nothing  in  this  Act  shall  apply  or  be  construed  to  apply  to  persons  em- 
ployed in  connection  with  dredging  or  rock  excavation  in  any  river  or  harbor  of 
the  United  States  or  of  the  District  of  Columbia  while  not  directly  operating 
dredging  or  rock  excavating  machinery  or  tools,  nor  to  persons  engaged  in 
construction  or  repair  of  levees  or  revetments  necessary  for  protection  against 
floods  or  overflows  on  the  navigable  rivers  of  the  United  States. 
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"violation  of  act  by  OFFIOSB  OB  CONTRAOTOB  PUNISHABLB. 

"Sec.  2.  That  any  officer  or  agent  of  the  Government  of  the  United  States 
or  of  the  District  of  Columbia,  or  any  contractor  or  subcontractor  whose  duty 
it  shall  be  to  employ,  direct,  or  control  any  laborer  or  mechanic  employed  upon 
a  public  work  of  the  United  States  or  of  the  District  of  Columbia,  or  any  person 
employed  to  perform  services  similar  to  those  of  laborers  and  mechanics  in  con- 
nection with  dredging  or  rock  excavation  in  any  river  or  harbor  of  the  United 
States  or  of  the  District  of  Columbia,  who  shall  intentionally  violate  any  pro- 
vision of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  for  each 
and  every  such  offense  shall,  upon  conviction,  be  punished  by  a  fine  not  to 
exceed  one  thousand  dollars,  or  by  imprisonment  for  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court  having 
jurisdiction  thereof. 

"existing  CONTRACTS  NOT  AFFECTED  BY  ACT, 

"Sec.  3.  That  the  provisions  of  this  Act  shall  not  be  so  construed  as  to  in 
any  manner  apply  to  or  affect  contractors  or  subcontractors,  or  to  limit  the 
hours  of  daily  service  of  laborers  or  mechanics  engaged  upon  a  public  work  of 
the  United  States  or  of  the  District  of  Columbia,  or  persons  employed  to  per- 
form services  similar  to  those  of  laborers  and  mechanics  in  connection  with 
dredging  or  rock  excavation  in  any  river  or  harbor  of  the  United  States  or  of 
the  District  of  Columbia,  for  which  contracts  have  been  entered  into  prior 
to  the  passing  of  this  Act  or  may  be  entered  into  under  the  provisions  of  appro- 
priation Acts  approved  prior  to  the  passage  of  this  Act." 

Sec.  4.  That  this  Act  shall  become  effective  and  be  in  force  on  and  after 
March  first,  nineteen  hundred  and  thirteen.     [57  Stat  L.  726.'] 

For  the  Act  here  amended  see  4  Fed.  Stat.  Annot.  779. 


Aa  Act  To  create  a  Department  of  Labor. 
lAct  of  March  4,  1913,  ch.  141,2 

[Sec.  1.]  [Department  of  Labor  created.']  That  there  is  hereby  created 
an  executive  department  in  the  Government  to  be  called  the  Department  of 
Labor,  with  a  Secretary  of  Labor,  who  shall  be  the  head  thereof,  to  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate ;  and  who 
shall  receive  a  salary  of  twelve  thousand  dollars  per  annum,  and  whose  tenure 
of  office  shall  be  like  that  of  the  heads  of  the  other  executive  departments ;  and 
section  one  hundred  and  fifty-eight  of  the  Kevised  Statutes  is  hereby  amended 
to  include  such  department,  and  the  provisions  of  title  four  of  the  Revised 
Statutes,  including  all  amendments  thereto,  are  hereby  made  applicable  to  said 
department;  and  the  Department  of  Commerce  and  Labor  shall  hereafter  be 
called  the  Department  of  Commerce,  and  the  Secretary  thereof  shall  be  called 
the  Secretary  of  Commerce,  and  the  Act  creating  the  said  Department  of  Com- 
merce and  Labor  is  hereby  amended  accordingly.  The  purpose  of  the  Depart- 
ment of  Labor  shall  be  to  foster,  promote,  and  develop  the  welfare  of  the  wage 
earners  of  the  United  States,  to  improve  their  working  conditions,  and  to  ad- 
vance their  opportunities  for  profitable  employment.  The  said  Secretary  shall 
cause  a  seal  of  ofiice  to  be  made  for  the  said  department  of  such  device  as  the 
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President  shall  approve  and  judicial  notice  shall  be  taken  of  the  said  seal.    \_S7 
Stat.  L.  736.'] 

Sec.  2.  [Assistant  Secretary  —  other  employees  —  audit  of  accounts.'] 
That  there  shall  be  in  said  department  an  Assistant  Secretary  of  Labor,  to  be 
appointed  by  the  President,  who  shall  receive  a  salary  of  five  thousand  dollars 
a  year.  He  shall  perform  such  duties  as  shall  be  prescribed  by  the  Secretary 
or  required  by  law.  There  shall  also  be  one  chief  clerk  and  a  disbursing  clerk, 
and  such  other  clerical  assistants,  inspectors,  and  special  agents  as  may  from 
time  to  time  be  provided  for  by  Congress.  The  Auditor  for  the  State  and  Other 
Departments  shall  receive  and  examine  all  accounts  of  salaries  and  incidental 
expenses  of  the  office  of  the  Secretary  of  Labor  and  of  all  bureaus  and  offices 
under  his  direction,  and  all  accounts  relating  to  all  other  business  within  the 
jurisdiction  of  the  Department  of  Labor,  and  certify  the  balances  arising  there- 
on to  the  division  of  bookkeeping  and  warrants  and  send  forthwith  a  copy  of 
each  certificate  to  the  Secretary  of  Labor.    [S7  Stat.  L.  7S6.] 

Sec.  3.  [Bureaus,  etc.,  transferred.]  That  the  following-named  officers, 
bureaus,  divisions,  and  branches  of  the  public  service  now  and  heretofore  under 
the  jurisdiction  of  the  Department  of  Commerce  and  Labor,  and  all  that  per- 
tains to  the  same,  known  as  the  Commissioner  General  of  Immigration,  the 
Commissioners  of  Immigration,  the  Bureau  of  Immigration  and  Naturaliza- 
tion, the  Division  of  Informa'tion,  the  Division  of  Naturalization,  and  the 
Immigration  Service  at  Large,  the  Bureau  of  Labor,  the  Children's  Bureau, 
and  the  Commissioner  of  Labor,  be,  and  the  same  hereby  are,  transferred 
from  the  Department  of  Commerce  and  Labor  to  the  Department  of  Labor,  and 
the  same  shall  hereafter  remain  under  the  jurisdiction  and  supervision  of  the 
last-named  department.  The  Bureau  of  Immigration  and  Naturalization  is 
hereby  divided  into  two  bureaus,  to  be  known  hereafter  as  the  Bureau  of  Immi- 
gration and  the  Bureau  of  Naturalization,  and  the  titles  Chief  Division  of 
Naturalization  and  Assistant  Chief  shall  be  Commissioner  of  Naturalization 
and  Deputy  Commissioner  of  Naturalization.  The  Commissioner  of  Natural- 
ization or,  in  his  absence,  the  Deputy  Commissioner  of  Naturalization,  shall  be 
the  administrative  officer  in  charge  of  the  Bureau  of  Naturalization  and  of  the 
administration  of  the  naturalization  laws  under  the  immediate  direction  of 
the  Secretary  of  Labor,  to  whom  he  shall  report  directly  upon  all  naturalization 
matters  annually  and  as  otherwise  required,  and  the  appointments  of  these  two 
officers  shall  be  made  in  the  same  manner  as  appointments  to  competitive  classi- 
fied civil-service  positions.  The  Bureau  of  Labor  shall  hereafter  be  known 
as  the  Bureau  of  Labor  Statistics,  and  the  Commissioner  of  the  Bureau  of  Labor 
shall  hereafter  be  known  as  the  Commissioner  of  Labor  Statistics ;  and  all  the 
powers  and  duties  heretofore  possessed  by  the  Commissioner  of  Labor  shall  be 
retained  and  exercised  by  the  Commissioner  of  Labor  Statistics;  and  the  ad- 
ministration of  the  Act  of  May  thirtieth,  nineteen  hundred  and  eight,  granting 
to  certain  employees  of  the  United  States  the  right  to  receive  from  it  compen- 
sation for  injuries  sustained  in  the  course  of  their  employment.  [57  Stai.  L. 
737.] 

Sec.  4.  [Collation,  etc.,  of  labor  conditions,  products,  etc.l  That  the  Bureau 
of  Labor  Statistics,  under  the  direction  of  the  Secretary  of  Labor,  shall  collect, 
collate,  and  report  at  least  once  each  year,  or  oftener  if  necessary,  full  and  com- 
plete statistics  of  the  conditions  of  labor  and  the  products  and  distribution  of 
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the  products  of  the  same,  and  to  this  end  said  Secretary  shall  have  power  to 
employ  any  or  either  of  the  bureaus  provided  for  his  department  and  to  re- 
arrange such  statistical  work  and  to  distribute  or  consolidate  the  same  as  may 
be  deemed  desirable  in  the  public  interest;  and  said  Secretary  shall  also  have 
authority  to  call  upon  other  departments  of  the  Government  for  statistical  data 
and  results  obtained  by  them ;  and  said  Secretary  of  Labor  may  collate,  arrange, 
and  publish  such  statistical  information  so  obtained  in  such  manner  as  to  him 
may  seem  wise.     [57  Stat.  L.  757.] 

Sec.  5.  [Records,  funviture,  etc.,  to  be  transferred  with  bureaus.]  That 
the  official  records  and  papers  now  on  file  in  and  pertaining  exclusively  to  the 
business  of  any  bureau,  office,  department,  or  branch  of  the  public  service  in 
this  Act  transferred  to  the  Department  of  Labor,  together  with  the  furniture 
now  in  use  in  such  bureau,  officq,  department,  or  branch  of  the  public  service, 
shall  be,  and  hereby  are,  transferred  to  the  Department  of  Labor.  [57  Stat, 
L.  757.] 

Sec.  6.  [Secretary  to  have  charge  of  buildings,  property,  etc.  —  officers, 
clerks,  etc.,  transferred  —  duties,  etc.,  transferred.]  That  the  Secretary  of 
Labor  shall  have  charge  in  the  buildings  or  premises  occupied  by  or  appro- 
priated to  the  Department  of  Labor,  of  the  library,  furniture,  fixtures,  records, 
and  other  property  pertaining  to  it  or  hereafter  Required  for  use  in  its  business ; 
he  shall  be  allowed  to  expend  for  periodicals  and  the  purposes  of  the  library 
and  for  rental  of  appropriate  quarters  for  the  accommodation  of  the  Depart- 
ment of  Labor  within  the  District  of  Columbia,  and  for  all  other  incidental 
expenses,  such  sums  as  Congress  may  provide  from  time  to  time:*  Provided, 
however.  That  where  any  office,  bureau,  or  branch  of  the  public  service  trans- 
ferred to  the  Department  of  Labor  by  this  Act  is  occupying  rented  buildings 
or  premises,  it  may  still  continue  to  do  so  until  other  suitable  quarters  are 
provided  for  its  use:  And  provided  further.  That  all  officers,  clerks,  and  em- 
ployees now  employed  in  any  of  the  bureaus,  offices,  departments,  or  branches 
of  the  public  service  in  this  Act  transferred  to  the  Department  of  Labor  are 
each  and  all  hereby  transferred  to  said  department  at  their  present  grades  and 
salaries,  except  where  otherwise  provided  in  this  Act :  And  provided  further. 
That  all  laws  prescribing  the  work  and  defining  the  duties  of  the  several  bureaus, 
offices,  departments,  or  branches  of  the  public  service  by  this  Act  transferred 
to  and  made  a  part  of  the  Department  of  Labor  shall,  so  far  as  the  same  are 
not  in  conflict  with  the  provisions  of  this  Act,  remain  in  full  force  and  effect, 
to  be  executed  under  the  direction  of  the  Secretary  of  Labor.    [57  Stat.  L.  738.] 

Sec.  7.  [Solicitor  authorized.]  That  there  shall  be  a  solicitor  of  the  De- 
partment of  Justice  for  the  Department  of  Labor,  whose  salary  shall  be  five 
thousand  dollars  per  annum.     [87  Stat.  L.  738.]  i 

Sec.  8.   [Conciliation  of  labor  disputes.]     That  the  Secretary  of  Labor  shall 

have  power  to  act  as  mediator  and  to  appoint  commissioners  of  conciliation  in 

labor  disputes  whenever  in  his  judgment  the  interests  of  industrial  peace  may 

require  it  to  be  done ;  and  all  duties  performed  and  all  power  and  authority  now 

possessed  or  exercised  by  the  head  of  any  executive  department  in  and  over  any 

bureau,  office,  officer,  board,  branch,  or  division  of  the  public  service  by  this 

Act  transferred  to  the  Department  of  Labor,  or  any  business  arising  therefrom 

or  pertaining  thereto,  or  in  relation  to  the  duties  performed  by  and  authority 

conferred  by  law  upon  such  bureau,  officer,  office  board,  branch,  or  division 
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of  the  public  service,  whether  of  an  appellate  or  revisory  character  or  otherwise, 
shall  hereafter  be  vested  in  and  exercised  by  the  head  of  the  said  Department  of 
Labor.    [57  Stat.  L.  7S8.] 

Sec.  9.  [Annuai  report,  etc.  —  reports  of  special  investigaiians.']  That  the 
Secretary  of  Labor  shall  annually,  at  the  close  of  each  fiscal  year,  make  a  report 
in  writing  to  Congress,  giving  an  account  of  all  moneys  received  and  disbursed 
by  him  and  his  department  and  describing  the  work  done  by  the  department 
He  shall  also,  from  time  to  time,  make  such  special  investigations  and  reports 
as  he  may  be  required  to  do  by  the  President,  or  by  Congress,  or  which  he  him- 
self may  deem  necessary.     [37  Stat.  L.  738.'] 

Seo.  10.  [Report  on  coordination  of  duties,  etc.,  with  present  bureaus,  ete.] 
That  the  Secretary  of  Labor  shall  investigate  and  report  to  Congress  a  plan  of 
coordination  of  the  activities,  duties,  and  powers  of  the  office  of  the  Secretary 
of  Labor  with  the  activities,  duties,  and  powers  of  the  present  bureaus,  com- 
missions, and  departments,  so  far  as  they  relate  to  labor  and  its  conditions,  in 
order  to  harmonize  and  unify  such  activities,  duties,  and  powers,  with  a  view 
to  further  legislation  to  further  define  the  duties  and  powers  of  such  Department 
of  Labor.    [37  Stai.  L.  738.'] 

Sec.  11.  [In  effect.]  That  this  Act  shall  take  effect  March  fourth,  nineteen 
hundred  and  thirteen,  and  all  Acts  or  parts  of  Acts  inconsistent  with  this  Act 
are  hereby  repealed.     [37  Stat.  L.  738.] 


[Anniuil  estimates  to  he  submitted.]  *  *  *  The  Secretary  of  Labor  shall 
submit  to  Congress,  for  the  fiscal  year  nineteen  hundred  and  fifteen,  and  annual- 
ly thereafter,  estimates  in  detail  for  all  personal  services  and  for  all  general 
and  miscellaneous  expenses  for  the  Department  of  Labor.     [38  Stat.  L.  £.] 

This  is  from  the  Legislative,  Ezecutive,  and  Judicial  Appropriation  Act  of  May  1,  1918, 
ch.  1. 


An  Act  Providing  for  mediation,  conciliation,  and  arbitration  in  controversies  between  ctrtaia 

employers  and  their  employees. 

lAct  of  July  IS,  1913,  ch.  0.2 

[Sec.  1.]  [Arbitration  of  controversies  with  railway  employees,]  That  the 
provisions  of  this  Act  shall  apply  to  any  common  carrier  or  carriers  and  their 
officers,  agents,  and  employees,  except  masters  of  vessels  and  seamen,  as  defined 
in  section  forty-six  hundred  and  twelve.  Revised  Statutes  of  the  United  States, 
engaged  in  the  transportation  of  passengers  or  property  wholly  by  railroad,  or 
partly  by  railroad  and  partly  by  water,  for  a  continuous  carriage  or  shipment 
from  one  State  or  Territory  of  the  United  States  or  the  District  of  Columbia  to 
any  other  State  or  Territory  of  the  United  States  or  the  District  of  Columbia, 
or  from  any  place  in  the  United  States  to  an  adjacent  foreign  country,  or  tram 
any  place  in  the  United  States  through  a  foreign  country  to  any  other  place  in 
the  United  States. 

The  term  "railroad"  as  used  in  this  Act  shall  include  all  bridges  and  ferries 
used  or  operated  in  connection  with  any  railroad,  and  also  all  the  road  in  use 
by  any  corporation  operating  a  railroad,  whether  owTied  or  operated  under  a 
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contract,  agreement,  or  lease;  and  the  term  "transportation"  shall  include  all 
instrumentalities  of  shipment  or  carriage. 

The  term  "fflnployees"  as  used  in  this  Act  shall  include  all  persons  actually 
engaged  in  any  capacity  in  train  operation  or  train  service  of  any  description^ 
and  notwithstanding  that  the  cars  upon  or  in  which  they  are  employed  may 
be  held  and  operated  by  the  carrier  under  lease  or  other  contract:  Provided, 
however.  That  this  Act  shall  not  be  held  to  apply  to  employees  of  street  rail- 
roads and  shall  apply  only  to  employees  engaged  in  railroad  train  service.  In 
every  such  case  the  carrier  shall  be  responsible  for  the  acts  and  defaults  of  such 
employees  in  the  same  manner  and  to  the  same  extent  as  if  said  cars  were 
owned  by  it  and  said  employees  directly  employed  by  it,  and  any  provisions 
lo  the  contrary  of  any  such  lease  or  other  contract  shall  be  binding  only  as 
between  the  parties  thereto  and  shall  not  affect  the  obligations  of  said  carrier 
either  to  the  public  or  to  the  private  parties  concerned. 

A  common  carrier  subject  to  the  provisions  of  this  Act  is  hereinafter  re- 
ferred to  as  an  "employer,"  and  the  employees  of  one  or  more  of  such  carriers 
are  hereinafter  referred  to  as  "employees."     [55  Stat.  L.  lOS.] 

For  R.  8.  sec.  4612,  see  6  Fed.  Stat.  Annot.  930. 

Sec.  2.  [Board  of  Mediation  and  Conciliation.'}  That  whenever  a  contro- 
versy concerning  wages,  hours  of  labor,  or  conditions  of  employment  shall 
arise  between  an  employer  or  employers  and  employees  subject  to  this  Act  in- 
terrupting or  threatening  to  interrupt  the  business  of  said  employer  or  employ- 
ers to  tlie  serious  detriment  of  the  public  interest,  either  party  to  such  contro- 
versy may  apply  to  the  Board  of  Mediation  and  Conciliation  created  by  this 
Act  and  invoke  its  services  for  the  purpose  of  bringing  about  an  amicable 
adjustment  of  the  controversy ;  and  upon  the  request  of  either  party  the  said 
board  shall  with  all  practicable  expedition  put  itself  in  communication  with 
the  parties  to  such  controversy  and  shall  use  its  best  efforts,  by  mediation  and 
conciliation,  to  bring  them  to  an  agreement ;  and  if  such  efforts  to  bring  about 
an  amicable  adjustment  through  mediation  and  conciliation  shall  be  unsuccess- 
ful, the  said  board  shall  at  once  endeavor  to  induce  the  parties  to  submit  their 
controversy  to  arbitration  in  accordance  with  the  provisions  of  this  Act. 

In  any  case  in  which  an  interruption  of  traffic  h  imminent  and  fraught  with 
serious  detriment  to  the  public  interest,  the  Board  of  Mediation  and  Concili- 
ation may,  if  in  its  judgment  such  action  seem  desirable,  proffer  its  services  to 
the  respective  parties  to  the  controversy. 

In  any  case  in  which  a  controversy  arises  over  the  meaning  or  the  applica- 
tion of  any  agreement  reached  through  mediation  under  the  provisions  of  this 
Act  either  party  to  the  said  agreement  may  apply  to  the  Board  of  Mediation 
and  Conciliation  for  an  expression  of  opinion  from  such  board  as  to  the  mean- 
ing or  application  of  such  agreement  and  the  said  board  shall  upon  receipt  of 
such  request  give  its  opinion  as  soon  as  may  be  practicable.     \_S8  Stat.  L.  10 Jf..'] 

Sec.  3.  [Boards  of  arbitration  authorized.']  That  whenever  a  controversy 
ehall  arise  between  an  employer  or  employers  and  employees  subject  to  this 
Act,  which  can  not  be  settled  through  mediation  and  conciliation  in  the  man- 
ner provided  in  the  preceding  section,  such  controversy  may  be  submitted  to 
the  arbitration  of  a  board  of  six,  or,  if  the  parties  to  the  controversy  prefer 
so  to  stipulate,  to  a  board  of  three  persons,  which  board  shall  be  chosen  in  the 
following  manner :  In  the  case  of  a  board  of  three,  the  employer  or  employers 
and  the  employees,  parties  respectively  to  the  agreement  to  arbitrate,  shall 
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each  name  one  arbitrator;  and  the  two  arbitrators  thns  chosen  shall  select  the 
third  arbitrator;  but  in  the  event  of  their  failure  to  name  the  third  arbitrator 
within  five  days  after  their  first  meeting,  such  third  arbitrator  shall  be  named  by 
the  Board  of  Mediation  and  Conciliation.  In  the  case  of  a  board  of  six,  the  em- 
ployer or  employers  and  the  employees,  parties  respectively  to  the  agreement  to 
arbitrate,  shall  each  name  two  arbitrators,  and  the  four  arbitrators  thus  chosen 
sliall,  by  a  majority  vote,  select  the  remaining  two  arbitrators ;  but  in  the  event 
of  their  failure  to  name  the  two  arbitrators  within  fifteen  days  after  their  first 
meeting  the  said  two  arbitrators,  or  as  many  of  them  as  have  not  been  named, 
shall  be  named  by  the  Board  of  Mediation  and  Conciliation. 

In  the  event  that  the  employees  engaged  in  any  given  controversy  are  not 
members  of  a  labor  organization,  such  employees  may  select  a  conunittee  which 
shall  have  the  right  to  name  the  arbitrator,  or  the  arbitrators,  who  are  to  be 
named  by  the  employees  as  provided  above  in  this  section.     ^SS  Stat.  L.  10 i."] 

Sec.  4.  [^Requirements  of  agreement  to  arbitrate.']  That  the  agreement  to 
arbitrate — 

First  Shall  be  in  writing; 

Second.  Shall  stipulate  that  the  arbitration  is  had  under  the  provisions  of 
this  Act; 

Third.  Shall  state  whether  the  board  of  arbitration  is  to  consist  of  three  or 
six  members ; 

Fourth.  Shall  be  signed  by  duly  accredited  representatives  of  the  employer 
or  employers  and  of  the  employees ; 

Fifth.  Shall  state  specifically  the  questions  to  be  submitted  to  the  said 
board  for  decision; 

Sixth.  Shall  stipulate  that  a  majority  of  said  board  shall  be  competent  to 
make  a  valid  and  binding  award ; 

Seventh.  Shall  fix  a  period  from  the  date  of  the  appointment  of  the  arbi- 
trator or  arbitrators  necessary  to  complete  the  board,  as  provided  for  in  the 
agreement,  within  which  the  said  board  shall  commence  its  hearings ; 

Eighth.  Shall  fix  a  period  from  the  beginning  of  the  hearings  within  which 
the  said  board  shall  make  and  file  its  award :  Provided,  That  this  period  shall 
be  thirty  days  imless  a  different  period  be  agreed  to; 

Ninth.  Shall  provide  for  the  date  from  which  the  award  shall  become  effec- 
tive and  shall  fix  the  period  during  which  the  said  award  shall  continue  in  force ; 

Tenth.  Shall  provide  that  the  respective  parties  to  the  award  will  each  faith- 
fully execute  the  same; 

Eleventh.  Shall  provide  that  the  award  and  the  papers  and  proceedings, 
including  the  testimony  relating  thereto,  certified  under  the  hands  of  the  arbi- 
trators, and  which  shall  have  the  force  and  effect  of  a  bill  of  exceptions,  shall 
be  filed  in  the  clerk's  office  of  the  district  court  of  the  United  States  for  the 
district  wherein  the  controversy  arises  or  the  arbitration  is  entered  into,  and 
shall  be  final  and  conclusive  upon  the  parties  to  the  agreement  unless  set  aside 
for  error  of  law  apparent  on  the  record ; 

Twelfth.  May  also  provide  that  any  difference  arising  as  to  the  meaning  or 
the  application  of  the  provisions  of  an  award  made  by  a  board  of  arbitration 
shall  be  referred  back  to  the  same  board  or  to  a  subcommittee  of  such  board  for  a 
ruling,  which  ruling  shall  have  the  same  force  and  effect  as  the  original  award ; 
and  if  any  member  of  the  original  board  is  unable  or  unwilling  to  serve  another 
arbitrator  shall  be  named  in  the  same  manner  as  such  original  member  was 
named.     [38  Stat.  L.  105.'] 
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Sec.  5.  [^Authority  of  arbitrators  to  secure  testimony,  etc."]  That  for  the 
purposes  of  this  Act  the  arbitrators  herein  provided  for,  or  either  of  them, 
shall  have  power  to  administer  oaths  and  affirmations,  sign  subpoenas,  require 
the  attendance  and  testimony  of  witnesses,  and  the  production  of  such  books, 
papers,  contracts,  agreements,  and  documents  material  to  a  just  determination 
of  the  matters  under  investigation  as  may  be  ordered  by  the  court;  and  may 
invoke  the  aid  of  the  United  States  courts  to  compel  witnesses  to  attend  and 
testify  and  to  produce  such  books,  papers,  contracts,  agreements,  and  docu- 
ments to  the  same  extent  and  under  the  same  conditions  and  penalties  as  is 
provided  for  in  the  Act  to  regulate  commerce,  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  and  the  amendments  thereto.  [55  8tat» 
L.  106.'] 

See  the  title  Interstate  Commebce,  vol.  8  Fed.  Stat.  Annot.  and  in  the  various  supple- 
ments. 

Sec.  6.  \^Achnowledgment  and  filing  of  agreement  —  notification  to  arbi- 
trators—  selection  to  complete  hoard  —  reconvening  of  hoard.]  That  every 
agreement  of  arbitration  under  this  Act  shall  be  acknowledged  by  the  parties 
thereto  before  a  notary  public  or  a  clerk  of  the  district  or  the  circuit  court  of 
appeals  of  the  United  States,  or  before  a  member  of  the  Board  of  Mediation 
and  Conciliation,  the  members  of  which  are  hereby  authorized  to  take  such 
acknowledgments ;  and  when  so  acknowledged  shall  be  delivered  to  a  member  of 
said  board  or  transmitted  to  said  board  to  be  filed  in  its  office. 

When  such  agreement  of  arbitration  has  been  filed  with  the  said  board,  or 
one  of  its  members,  and  when  the  said  board,  or  a  member  thereof,  has  been 
furnished  the  names  of  the  arbitrators  chosen  by  the  respective  parties  to  the 
controversy,  the  board,  or  a  member  thereof,  shall  cause  a  notice  in  writing  to 
be  served  upon  the  said  arbitrators,  notifying  them  of  their  appointment,  re- 
questing them  to  meet  promptly  to  name  the  remaining  arbitrator  or  arbitrators 
necessary  to  complete  the  board,  and  advising  them  of  the  period  within  which, 
as  provided  in  the  agreement  of  arbitration,  they  are  empowered  to  name  such 
arbitrator  or  arbitrators. 

When  the  arbitrators  selected  by  the  respective  parties  have  agreed  upon  the 
remaining  arbitrator  or  arbitrators,  they  shall  notify  the  Board  of  Mediation 
and  Conciliation ;  and  in  the  event  of  their  failure  to  agree  upon  any  or  upon 
all  of  the  necessary  arbitrators  within  the  period  fixed  by  this  Act  they  shall, 
at  the  expiration  of  such  period,  notify  the  Board  of  Mediation  and  Concili- 
ation of  the  arbitrators  selected,  if  any,  or  of  their  failure  to  make  or  to  com- 
plete such  selection. 

If  the  parties  to  an  arbitration  desire  the  reconvening  of  a  board  to  pass 
upon  any  controversy  arising  over  the  meaning  or  application  of  an  award, 
they  shall  jointly  so  notify  the  Board  of  Mediation  and  Conciliation,  and  shall 
state  in  such  written  notice  the  question  or  questions  to  be  submitted  to  such 
reconvened  board.  The  Board  of  Mediation  and  Conciliation  shall  thereupon 
promptly  communicate  with  the  members  of  the  board  of  arbitration  or  a  sub- 
committee of  such  borrd  appointed  for  such  purpose  pursuant  to  the  provisions 
of  the  agreement  of  arbitration,  and  arrange  for  the  reconvening  of  said  board 
or  subcommittee,  and  shall  notify  the  respective  parties  to  the  controversy  of 
the  time  and  place  at  which  the  board  will  meet  for  hearings  upon  the  matters 
in  controversy  to  be  submitted  to  it.     [^88  Stat.  L.  106."] 
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Sec.  7.  ^Organization  of  board  —  proceedings,  etc."]  That  the  board  of 
arbitration  shall  organize  and  select  its  own  chairman  and  make  all  necessary 
rules  for  conducting  its  hearings;  but  in  its  award  or  awards  the  said  board 
shall  confine  itself  to  findings  or  recommendations  as  to  the  questions  specifi- 
cally submitted  to  it  or  matters  directly  bearing  thereon.  All  testimony  before 
said  board  shall  be  given  under  oath  or  affirmation,  and  any  member  of  the 
board  of  arbitration  shall  have  the  power  to  administer  oaths  or  affirmations. 
It  may  employ  such  assistants  as  may  be  necessary  in  carrying  on  its  work.  It 
shall,  whenever  practicable,  be  supplied  with  suitable  quarters  in  any  Federal 
building  located  at  its  place  of  meeting  or  at  any  place  where  the  board  may 
adjourn  for  its  deliberations.  The  board  of  arbitration  shall  furnish  a  certi- 
fied copy  of  its  awards  to  the  respective  parties  to  the  controversy,  and  shall 
transmit  the  original,  together  with  the  papers  and  proceedings  and  a  transcript 
of  the  testimony  taken  at  the  hearings,  certified  under  the  hands  of  the  arbi- 
trators, to  the  clerk  of  the  district  court  of  the  United  States  for  the  district 
wherein  the  controversy  arose  or  the  arbitration  is  entered  into,  to  be  filed 
in  said  clerk's  office  as  provided  in  paragraph  eleven  of  section  four  of  this 
Act.  And  said  board  shall  also  furnish  a  certified  copy  of  its  award,  and  the 
papers  and  proceedings,  including  the  testimony  relating  thereto,  to  the  Board 
of  Mediation  and  Conciliation,  to  be  filed  in  its  office. 

The  United  States  Commerce  Court,  the  Interstate  Commerce  Commission, 
and  the  Bureau  of  Labor  Statistics  are  hereby  authorized  to  turn  over  to  the 
Board  of  Mediation  and  Conciliation  upon  its  request  any  papers  and  docu- 
ments heretofore  filed  with  them  and  bearing  upon  mediation  or  arbitration 
proceedings  held  under  the  provisions  of  the  Act  approved  June  first,  eighteen 
hundred  and  ninety-eight,  providing  for  mediation  and  arbitration.  \S8  Stat. 
L.  106.'] 

Sec  8.  [Action  in  district  court  —  disposition  of  exceptions  on  questions  of 
law  —  appeals  to  circuit  court  of  appeals  —  restricted  to  qu£stions  of  law  — 
finality  of  judgment  —  judgment  by  agreement  —  no  compulsory  labor.']  That 
the  award,  being  filed  in  the  clerk's  office  of  a  district  court  of  the  United  States 
as  hereinbefore  provided,  shall  go  into  practical  operation,  and  judgment  shall 
be  entered  thereon  accordingly  at  the  expiration  of  ten  days  from  such  filing, 
unless  within  such  ten  days  either  party  shall  file  exceptions  thereto  for  matter 
of  law  apparent  upon  the  record,  in  which  case  said  award  shall  go  into  prac- 
tical operation,  and  judgment  be  entered  accordingly,  when  such  exceptions 
shall  have  been  finally  disposed  of  either  by  said  district  court  or  on  appeal 
therefrom. 

At  the  expiration  of  ten  days  from  the  decision  of  the  district  court  upon 
exceptions  taken  to  said  award  as  aforesaid  judgment  shall  be  entered  in  accord- 
ance with  said  decision,  unless  during  said  ten  days  either  party  shall  appeal 
therefrom  to  the  circuit  court  of  appeals.  In  such  case  only  such  portion  of 
the  record  shall  be  transmitted  to  the  appellate  court  as  is  necessary  to  the 
proper  understanding  and  consideration  of  the  questions  of  law  presented  by 
said  exceptions  and  to  be  decided. 

The  determination  of  said  circuit  court  of  appeals  upon  said  questions  shall 
be  final,  and,  being  certified  by  the  clerk  thereof  to  said  district  court,  judgment 
pursuant  thereto  shall  thereupon  be  entered  by  said  district  court. 

If  exceptions  to  an  award  are  finally  sustained,  judgment  shall  be  entered 
setting  aside  the  award  in  whole  or  in  part;  but  in  such  case  the  parties  may 
agree  upon  a  judgment  to  be  entered  disposing  of  the  subject  matter  of  the 
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controversy,  which  judgment  when  entered  shall  have  the  same  force  and  effect 
as  judgment  entered  upon  an  award. 

Nothing  in  this  Act  contained  shall  be  construed  to  require  an  employee  to 
render  personal  service  without  his  consent,  and  no  injunction  or  other  legal 
process  shall  be  issued  which  shall  compel  the  performance  by  any  employee 
against  his  will  of  a  contract  for  personal  labor  or  service.     IS8  Stat.  L.  i07.] 

Sec.  9.  [Rights  of  employees  under  Federal  court  receivers  —  restriction 
on  reducing  wages."]  That  whenever  receivers  appointed  by  a  Federal  court 
are  in  the  possession  and  control  of  the  business  of  employers  covered  by 
this  Act  the  employees  of  such  employers  shall  have  the  right  to  be  heard 
through  their  representatives  in  such  court  upon  all  questions  affecting  the 
terms  and  conditions  of  their  employment ;  and  no  reduction  of  wages  shall  be 
made  by  such  receivers  without  the  authority  of  the  court  therefor,  after  notice 
to  such  employees,  said  notice  to  be  given  not  less  than  twenty  days  before  the 
hearing  upon  the  receivers'  petition  or  application,  and  to  be  posted  upon  all 
customary  bulletin  boards  along,  or  upon  the  railway  or  in  the  customary  places 
on  the  premises  of  other  employers  covered  by  this  Act.     [38  Stat.  L.  i07.] 

Sec.  10.  [Pay,  etc.,  of  members  of  boards.]  That  each  member  of  the 
board  of  arbitration  created  under  the  provisions  of  this  Act  shall  receive  such 
compensation  as  may  be  fixed  by  the  Board  of  Mediation  and  Conciliation, 
together  with  his  traveling  and  other  necessary  expenses.  The  sum  of  $25,000, 
or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated,  to  be  im- 
mediately available  and  to  continue  available  until  the  close  of  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  fourteen,  for  the  necessary  and 
proper  expenses  incurred  in  connection  with  any  arbitration  or  with  the  carry- 
ing on  of  the  work  of  mediation  and  conciliation,  including  per  diem,  traveling, 
and  other  necessary  expenses  of  members  or  employees  of  boards  of  arbitration 
and  rent  in  the  District  of  Columbia,  furniture,  oflSce  fixtures  and  supplies, 
books,  salaries,  traveling  expenses,  and  other  necessary  expenses  of  members  or 
employees  of  the  Board  of.  Mediation  and  Conciliation,  to  be  approved  by  the 
chairman  of  said  board  and  audited  by  the  proper  accounting  oflScers  of  the 
Treasury.     [38  Stat.  L.  108.] 

Sec.  11.  [Commissioner  of  mediation  and  conciliation  —  other  members  to 
constihite  board  of  mediation  and  conciliation  —  assistant  commissioner  — 
former  a^t  repealed  —  pending  agreements,  etc.,  continued.]  There  shall  be 
a  Commissioner  of  Mediation  and  Conciliation,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  whose  sal- 
ary shall  be  $7,500  per  annum,  who  shall  hold  his  office  for  a  term  of  seven 
years  and  until  a  successor  qualifies,  and  who  shall  be  removable  by  the  Presi- 
dent only  for  misconduct  in  office.  The  President  shall  also  designate  not 
more  than  two  other  officials  of  the  Government  who  have  been  appointed  by 
and  with  the  advice  and  consent  of  the  Senate,  and  the  officials  thus  designated, 
together  with  the  Commissioner  of  Mediation  and  Conciliation,  shall  constitute 
a  board  to  be  known  as  the  United  States  Board  of  Mediation  and  Concili- 
ation. 

There  shall  also  be  an  Assistant  Commissioner  of  Mediation  and  Concili- 
ation, who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  whose  salary  shall  be  $5,000  per  annum.  In  the 
absence  of  the  Commissioner  of  Mediation  and  Conciliation,  or  when  that  office 
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shall  become  vacant,  the  assistant  commissioner  shall  exercise  the  functions  and 
perform  the  duties  of  that  office.  Under  the  direction  of  the  Commissioner 
of  Mediation  and  Conciliation,  the  assistant  commissioner  shall  assist  in  the 
work  of  mediation  and  conciliation  and  when  acting  alone  in  any  ease  he  shall 
have  the  right  to  take  acknowledgments,  receive  agreements  of  arbitration, 
and  cause  the  notices  in  writing  to  be  served  upon  the  arbitrators  chosen  by 
the  respective  parties  to  the  controversy,  as  provided  for  in  section  five  of  this 
Act. 

The  Act  of  June  first,  eighteen  hundred  and  ninety-eight,  relating  to  the 
mediation  and  arbitration  of  controversies  between  railway  companies  and 
certain  classes  of  their  employees  is  hereby  repealed :  Provided^  That  any  agree- 
ment of  arbitration  which,  at  the  time  of  the  passage  of  this  Act,  shall  have 
been  executed  in  accordance  with  the  provisions  of  said  Act  of  June  first,  eigh- 
teen hundred  and  ninety-eight,  shall  be  governed  by  the  provisions  of  said 
Act  of  June  first,  eighteen  hundred  and  ninety-eight,  and  the  proceedings  there- 
under shall  be  conducted  in  accordance  with  the  provisions  of  said  Act.  [55 
Stat.  L.  108.] 

For  the  Act  of  June  1,  1898,  see  4  Fed.  Stat.  Annot.  784. 


LAND  ENTRIES. 


See  PUBLIC  LANDS. 


LmRARIES. 


See  PUBLIC  DOCUMENTS. 


LICENSES. 

Trade  in  Viruses,  Serums  and  Toxins,  see  HEALTH  AND  QUARANTINE. 
See  also  RADIO  COMMUNICATION. 
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LIFE  SAVING. 

Act  of  August  24,  1912,  Ch.  385,  251. 

Seel.  Life-saving  Stations  Established,   251. 

2.  Portland,  Me.  —  Quarantine  Facilities  to  be  Increased,  251. 


An  Act  To  provide  for  the  establishment  of  one  life-saving  station  on  the  larger  of  the  two 
Libby  Islands,  situated  at  the  entrance  to  Machias  Bay,  Maine;  one  life-saving  station 
at  Half  Moon  Bay,  south  of  Point  Montara  and  near  Montara  Reef,  California;  one  life- 
saving  station  at  Mackinac  Island,  Michigan;  and  one  life-saving  station  at  or  near  Sea 
Gate,  New  York  Harbor,  New  York,  and  to  provide  increased  quarantine  facilities  at  the 
port  of  Portland,  Maine. 

lAct  of  August  24,   1912,  ch.  aS5.} 

[Sec.  1.]  [Life-saving  stations  established.']  That  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby,  authorized  to  establish  additional  life-saving 
stations  on  the  sea  and  lake  coasts  of  the  United  States,  as  follows,  namely: 
One  on  the  larger  of  the  two  Libby  Islands,  situated  at  the  entrance  to  Machias 
Bay,  in  the  State  of  Maine ;  one  at  Half  Moon  Bay,  south  of  Point  Montara  and 
near  Montara  Eeef ,  in  the  State  of  California ;  one  at  Mackinac  Island,  in  the 
State  of  Michigan ;  and  one  at  or  near  Sea  Gate,  New  York  Harbor,  New  York, 
at  such  points  as  the  General  Superintendent  of  the  Life-Saving  Service  may 
recommend.     [37  Stat.  L.  511.'] 

Sec.  2.  [Portland,  Me.  —  quarantine  facilities  to  be  increased.]  That  the 
Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  and  directed  to 
provide  increased  quarantine  facilities  at  the  port  of  Portland,  Maine,  to  cost 
not  exceeding  forty-three  thousand  eight  hundred  and  eighty  dollars.  £37 
Slat.  L.  6ie.] 
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LIGHTS  AND  BUOYS. 

Act  of  July  27,  1912,  Ch.  255,  252. 

Sec.  2,  Acting  Commissioner  Authorised  in  Bureau  of  Lighthouses  —  In- 
juries to  Employees  —  Compensation  Allowed  —  Sale  of  Clothing  to 
Employees  —  Supplies  to  Shipwrecked  Persons  —  Repayment  to 
Keepers,  etc,  for,  252. 

Act  of  March  4,  1913,  Ch.  168,  252. 

Lighthouse  Service  Supplies  to  be  Furnished  from  General  Stock  — 
Sale  of  Condemned  Supplies,  etc.  —  Deposit  of  Net  Proceeds,  252. 

Sec.  2.  [Acting  Commissioner  auihorized  in  Bureau  of  Lighthouses  —  in- 
juries to  employees  —  compensation  allowed  —  sale  of  clothing  to  employees  — 
supplies  to  shipwrecked  persons  —  repayment  to  keepers,  etc.,  for."]  That 
hereafter,  in  case  of  the  absence  of  the  Commissioner  and  Deputy  Commissioner 
of  the  Bureau  of  Lighthouses,  the  Secretary  of  Commerce  and  Labor  may  desig- 
nate some  officer  of  said  bureau  to  perform  the  duties  of  the  commissioner  dur- 
ing his  absence. 

And  hereafter  the  benefits  of  the  Act  of  May  thirtieth,  nineteen  hundred  and 
eight  (Thirty-fifth  Statutes,  page  five  hundred  and  fifty-six),  entitled  "An  Act 
granting  to  certain  employees  of  the  United  States  the  right  to  receive  from  it 
compensation  for  injuries  sustained  in  the  course  of  their  employment,"  shall 
be  extended  to  persons  employed  by  the  United  States  in  any  hazardous  em- 
ployment in  the  Lighthouse  Service ;  and  hereafter  the  Secretary  of  Commerce 
and  Labor  is  authorized  to  purchase,  from  the  appropriations  for  the  Lighthouse 
Service,  clothing  for  the  crews  of  vessels,  to  be  sold  to  the  employees  of  said 
service  and  the  appropriations  reimbursed ;  and  hereafter  reimbursement,  under 
rules  prescribed  by  the  Secretary  of  Commerce  and  Labor,  is  authorized  to 
keepers  of  light  stations  and  masters  of  light  vessels  and  of  lighthouse  tenders 
for  rations  and  provisions  and  clothing  furnished  shipwrecked  persons  who  may 
be  temporarily  provided  for  by  them,  not  exceeding  in  all  five  thousand  dollars 
in  any  fiscal  year.     [S7  Stat.  L.  239.] 

This  is  from  An  Act  To  authorize  addi-  For  the  Act  of  May  30,  1908,   above  re- 

tional  aids  to  navigation  in  the  Lighthouse  ferred  to,  see  1909  Supp.  Fed.  Stat.  Annot. 

Service,  and  for  other  purposes,  of  July  27,  330. 
1912,  ch.  255. 


[Lighthouse  service  —  supplies  to  he  furnished  from  general  stock  —  sale  of 
condemned  supplies,  etc.  —  deposit  of  net  proceeds."]  Hereafter  supplies  and 
equipment  for  special  works  of  the  Lighthouse  Service  may  be  furnished  from 
general  stock  and  the  appropriation  "General  expenses,  Lighthouse  Service," 
reimbursed  therefor  from  the  respective  appropriations  for  special  works. 

Hereafter  when  any  condemned  supplies,  materials,  equipment,  or  land  can 
not  be  profitably  used  in  the  work  of  the  Lighthouse  Service  the  same  shall 
be  appraised  and  sold,  either  by  sealed  proposals  for  the  purchase  of  the  same 
or  by  public  auction  after  advertisement  of  the  sale  for  such  time  as  in  the 
judgment  of  the  Secretary  of  Commerce  and  Labor  the  public  interests  require, 
the  proceeds  of  such  sales,  after  the  payment  therefrom  of  the  expenses  of  mak- 
ing the  sales,  to  be  deposited  and  covered  into  the  Treasury  as  miscellaneous  re- 
ceipts as  now  provided  for  by  law  in  like  cases.    [57  Stat.  L.  1018.] 

This  is  from  An  Act  To  authorize  aids  to  navigation  and  other  works  in  the  Lighthouse 
Service,  and  for  other  purposes,  of  March  4,        1913,  ch.  168. 
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LIVE  STOCK. 


See  ANIMALS. 


MAIL. 


See  POSTAL  SERVICE. 


MANUFACTURING  WAREHOUSES. 

See  CUSTOMS  DUTIES, 


MARINE  CORPS. 


See  NAVY. 


MARINE  HOSPITAL  SERVICE. 


See  HEALTH  AND  QUARANTINE. 


MARSHALS. 


See  JUDICIAL  OFFICERS. 


MASTER  AND  SERVANT. 


See  LABOR. 
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MATCHES. 

See  INTERNAL  REVENUE. 


MEDIATION. 


Sec  LABOR. 


MERCHANT  VESSELS. 


See  SHIPPING  AND  NAVIGATION. 


MIDSHIPMEN. 


See  NAVAL  ACADEMY. 


MIGRATORY  BIRDS. 

See  GAME  ANIMALS  AND  BIRDS. 
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MILITARY  ACADEMY. 

Act  of  August  9,  1912,  Ch.  275,    255. 

Cadets  —  Additional  Cadet  from  District  of  Columbia  —  Time  of 

Physical  Examination  —  Graduates  Allowed  Mileage  from  Home 
to  Post,  255. 

Engineer  Detachment  to  be  Maintained  —  Pay  —  Rating  —  No 
Increase  of  Army,   255.- 

Board  of  Visitors  —  Composed  of  Members  of  Military  Affairs  Com- 
mittees  of  Both  Houses  —  Visits  —  Expenses  Limited  —  Appoint- 
ments, 256. 

Sale  of  Unserviceable  Material,  etc,  —  Use  of  Proceeds,  256. 

Superintendent  —  Leave  of  Absence  Allowed,  256. 

Promotion  of  Professor,  256. 


[Cadets  —  additional  cadet  from  District  of  Columbia  —  time  of  physical 
exam^ination  —  graduaies  allowed  mileage  from  home  to  post.']  *  *  *  That 
section  thirteen  hundred  and  fifteen  of  the  Eevised  Statutes  of  the  United 
States,  fixing  the  membership  of  the  Corps  of  Cadets  at  the  United  States 
Military  Academy,  is  hereby  amended  by  changing  the  clause  "one  from  the 
District  of  Columbia"  so  as  to  read  "two  from  the  District  of  Columbia": 
Provided  further.  That  hereafter  any  candidate  designated  as  principal  or 
alternate  for  appointment  as  cadet  may  present  himself  at  any  time  for  physical 
examination  at  West  Point,  New  York,  or  other  prescribed  places,  as  may  be 
designated  by  the  Secretary  of  War :  Provided  further.  That  hereafter  a  grad- 
uate of  the  Military  Academy  shall  receive  mileage  as  authorized  by  law  for 
officers  of  the  Army  from  his  home  to  the  station  which  he  first  joins  for  duty. 
[87  Stat.  L.  252.'] 

This  and  the  foUowing  paragraphs  under  For  sec.  1315  R.  S.  as  it  read  prior  to  this 

this  title  are  from  the  Military  Academy  Ap-      amendment  see  4  Fed.  Stat.  Annot.  880. 
propriation  Act  of  Aug.  9,  1912,  ch.  275. 

[Engineer  detachment  to  be  maintained  —  pay  —  rating  —  no  increase  of 
army,]  *  *  *  Hereafter  there  shall  be  maintained  at  the  United  States 
Military  Academy  an  engineer  detachment,  which  shall  consist  of  one  first 
sergeant,  one  quartermaster  sergeant,  eight  sergeants,  ten  corporals,  two  cooks, 
two  musicians,  thirty-eight  first-class  privates,  and  thirty-eight  second-class 
privates ; 

For  pay  of  such  engineer  detachment,  twenty-four  thousand  dollars ;  addition- 
al pay  for  length  of  service,  six  thousand  four  hundred  and  eight  dollars :  Pro- 
vided, That  the  enlisted  men  of  said  detachment  shall  receive  the  same  pay 
and  allowances  as  are  now  or  may  be  hereafter  authorized  for  corresponding 
grades  in  the  battalions  of  engineers:  Provided  further.  That  nothing  herein 
shall  be  so  construed  as  to  authorize  an  increase  in  the  total  number  of  enlisted 
men  of  the  Armv  now  authorized  by  law.     [87  Stat.  L.  254.] 
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Act  of  An«.  9,  1912.  MILITARY  ACADEMY.  Act  of  Ang.  9,  1912. 

[Board  of  visitors  —  composed  of  memhers  of  Military  Affairs  Committees 
of  both  Houses  —  visits  —  expenses  limited  —  appointments.^  ♦  ♦  ♦  That 
the  Act  approved  May  twenty-eighth^  nineteen  hundred  and  eight,  be  amended 
and  reenacted  so  as  to  read  as  follows : 

That  hereafter  the  Board  of  Visitors  to  the  Military  Academy  shall  consist 
of  five  members  of  the  Committee  on  Military  Affairs  of  the  Senate  and  seven 
members  of  the  Committee  on  Military  Affairs  of  the  House  of  Representatives, 
to  be  appointed  by  the  respective  chairmen  thereof ;  the  members  so  appointed 
shall  visit  the  Military  Academy  annually  at  such  time  as  the  chairmen  of  said 
committees  shall  appoint,  and  the  members  from  each  of  said  committees  may 
visit  said  academy  together  or  separately  as  the  said  committees  may  elect  dur- 
ing the  session  of  Congress;  and  the  superintendent  of  the  academy  and  the 
members  of  the  Board  of  Visitors  shall  be  notified  of  such  date  by  the  chairmen 
of  the  said  committees.  The  expenses  of  the  members  of  the  board  shall  be 
their  actual  expenses  while  engaged  upon  their  duties  as  members  of  said  board 
not  to  exceed  five  dollars  per  day  and  their  actual  expenses  of  travel  by  the 
shortest  mail  routes:  Provided  further.  That  so  much  of  sections  thirteen 
hundred  and  twenty-seven,  thirteen  hundred  and  twenty^ight,  and  thirteen 
hundred  and  twenty-nine,  Eevised  Statutes  of  the  United  States,  as  is  incon- 
sistent with  the  provisions  of  this  Act  are  hereby  repealed.     [57  Stai,  L.  J657.] 

For  the  Act  of  May  28,  1908,  see  1909  Supp.  Fed.  Stat.  Annot.  340. 

[Sale  of  unserviceable  m^Uerial,  etc.  —  use  of  proceeds."]  ♦  ♦  ♦  That  when 
any  instrument,  apparatus,  implements,  or  materials  which  have  been  hereto- 
fore or  may  hereafter  be  purchased  or  acquired  for  the  use  of  any  department  of 
instruction  or  for  the  maintenance  and  operation  of  the  waterworks  are  no 
longer  needed  or  are  no  longer  serviceable  they  may  be  sold  in  such  manner 
as  the  superintendent  may  direct  and  the  proceeds  credited  to  the  appropriation 
for  the  department  or  the  waterworks  for  which  they  were  purchased  or  ac- 
quired.   [37  Stat.  L.  260.'] 

[Superintendent  —  leave  of  absence  allowed.]  ♦  ♦  ♦  Hereafter  the 
Secretary  of  War  may  grant  the  superintendent  of  the  academy  leave  of  absence 
without  deduction  from  pay  or  allowances  for  the  same  period  that  the  superin- 
tendent may  grant  leave  of  absence  to  other  officers  of  the  academy  under  the 
provisions  of  section  thirteen  hundred  and  thirty  of  the  Revised  Statutes.  [57 
Stat.  L.  g6S.] 

For  R.  S.  sec.  1330,  see  4  Fed.  Stat.  Annot.  884. 

[Promotion  of  professor.]  ♦  ♦  ♦  That  any  officer  of  the  United  States 
Army  now  holding  the  position  of  permanent  professor  at  the  United  States 
Military  Academy  who  on  July  first,  nineteen  hundred  and  fourteen,  should 
have  served  not  less  than  thirty-three  years  in  the  Army,  one-third  of  which 
service  shall  have  been  as  professor  and  instructor  at  the  Military  Academy, 
shall  on  that  date  have  the  rank,  pay,  and  allowances  of  a  colonel  in  the  Army. 
[37  Stat.  L.  264.] 


MILITARY  LAW. 

See  ARTICLES  OF  WAR. 
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MINERAL  LANDS,  MINES,  AND  MINING. 


Act  of  February  25,  1913,  Ch.  72,  257, 
Bureau  of  Mines,  257. 


CROSS-REFERENCES. 

Mining  Laws  for  Alaska,  see  ALASKA. 

Indian  Lands,  see  INDIANS. 

Bureau  of  Mines,  Injury  to  Employees,  see  LABOR^  t . 

See  also  PUBLIC  LANDS;  TIMBER  LANDS  AND  FOREST  RESERVES. 
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An  Act  To  amend  an  Act  entitled  "An  Act  to  establish  in  the  Department  of  the  Interior  a 
Bureau  of  Mines,''  approved  May 'sixteenth,  nineteen  hundred  and  ten. 

I  Act  of  February  26,  1913,  ch.  72."} 

[Bureau  of  Mines.'\  That  the  Act  to  establish  in  the  Department  of  the 
Interior  a  Bureau  of  Mines,  approved  May  sixteenth,  nineteen  hundred  and  ten, 
be,  and  the  same  is  hereby,  amended  to  read  as  follows : 

"Tliat  there  is  hereby  established  in  the  Department  of  the  Interior  a  bureau 
of  mining,  metallurgy,  and  mineral  technologj'',  to  be  designated  the  Bureau  of 
Mines,  and  there  shall  be  a  director  of  said  bureau,  who  shall  be  thoroughly 
equipped  for  the  duties  of  said  office  by  technical  education  and  experience 
and  who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and  con- 
gent  of  the  Senate,  and  who  shall  receive  a  salary  of  six  thousand  dollars  per 
annum;  and  there  shall  also  be  in  the  said  bureau  such  experts  and  other  em- 
ployees, to  be  appointed  by  the  Secretary  of  the  Interior,  as  may  be  required 
to  carry  out  the  purposes  of  this  Act  in  accordance  with  the  appropriations 
made  from  time  to  time  by  Congress  for  such  purposes. 

"Sec.  2.  That  it  shall  be  the  province  and  duty  of  the  Bureau  of  Mines, 
subject  to  the  approval  of  the  Secretary  of  the  Interior,  to  conduct  inquiries  and 
scientific  and  technologic  investigations  concerning  mining,  and  the  prepara- 
tion, treatment,  and  utilization  of  mineral  substances  with  a  view  to  improving 
health  conditions,  and  increasing  safety,  efficiency,  economic  development,  and 
conserving  resources  through  the  prevention  of  waste  in  the  mining,  quarrying, 
metallurgical,  and  other  mineral  industries;  to  inquire  into  the  economic  con- 
ditions affecting  these  industries;  to  investigate  explosives  and  peat;  and  on 
behalf  of  the  Government  to  investigate  the  mineral  fuels  and  unfinished 
mineral  products  belonging  to,  or  for  the  use  of,  the  United  States,  with  a  view 
to  their  most  efficient  mining,  preparation,  treatment  and  use;  and  to  dis- 
seminate information  concerning  these  subjects  in  such  manner  as  will  best 
carry  out  the  purposes  of  this  Act. 

"Sec.  3.  That  the  director  of  said  bureau  shall  prepare  and  publish,  sub- 
ject to  the  direction  of  the  Secretary  of  the  Interior,  under  the  appropriations 
made  from  time  to  time  by  Congress,  reports  of  inquiries  and  investigations, 
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Act  of  Feb.  25,  1913.      MINERAL  LANDS,  MINES,  ETC.      Act  of  Feb.  25,  1913. 

with  appropriate  recommendations  of  the  bureau,  concerning  the  nature,  causes, 
and  prevention  of  accidents,  and  the  improvement  of  conditions,  methods,  and 
equipment,  with  special  reference  to  health,  safety,  and  prevention  of  waste  in 
the  mining,  quarrying,  metallurgical,  and  other  mineral  industries;  the  use  of 
explosives  and  electricity,  safety  methods  and  appliances,  and  rescue  and  first- 
aid  work  in  said  industries ;  the  causes  and  prevention  of  mine  fires ;  and  other 
subjects  included  under  the  provisions  of  this  Act. 

'*Sec.  4.  In  conducting  inquiries  and  investigations  authorized  by  this  Act 
neither  the  director  nor  any  member  of  the  Bureau  of  Mines  shall  have  any 
personal  or  private  interest  in  any  mine  or  the  products  of  any  mine  under 
investigation,  or  shall  accept  employment  from  any  private  party  for  services 
in  the  examination  of  any  mine  or  private  mineral  property,  or  issue  any  report 
as  to  the  valuation  or  the  management  of  any  mine  or  other  private  mineral 
property:  Provided,  That  nothing  herein  shall  be  construed  as  preventing  the 
temporary  employment  by  the  Bureau  of  Mines,  at  a  compensation  not  to 
exceed  ten  dollars  per  day,  in  a  consulting  capacity  or  in  the  investigation  of 
special  subjects,  of  any  engineer  or  other  expert  whose  principal. professional 
practice  is  outside  of  such  employment  by  said  bureau. 

^*ISec.  5.  That  for  tests  or  investigations  authorized  by  the  Secretary  of  the 
Interior  under  the  provisions  of  this  Act,  other  than  those  performed  for  the 
Government  of  the  United  States  or  State  governments  within  the  United  States, 
a  reasonable  fee  covering  the  necessary  expenses  shall  be  charged,  according 
to  a  schedule  prepared  by  the  Director  of  the  Bureau  of  Mines  and  approved 
by  the  Secretary  of  the  Interior,  who  shall  prescribe  rules  and  regulations  under 
which  such  tests  and  investigations  may  be  made.  All  moneys  received  from 
such  sources  shall  be  paid  into  the  Treasury  to  the  credit  of  miscellaneous 
receipts. 

"Sec.  6.  That  this  Act  shall  take  effect  and  be  in  force  on  and  after  its 
passage."     [87. Slat.  L.  681.] 

The  original  Act  of  Alay  16,  1910,  is  set  forth  in  1912  Supp.  Fed.  Stat.  Annot.  270. 


MINISTERS. 


See  DIPLOMATIC  AND  CONSULAR  OFFICES. 


MINTS. 

Sec  COINAGE,  MINTS,  AND  ASSAY  OFFICES. 
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MISBRANDING. 


See  FOOD  AND  DRUGS. 


MONEY. 


See  CURRENCY;  NATIONAL  BANKS. 


MONOPOLIES. 


See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


MOVING  PICTURES. 


Prise  Fight  Films,  see  PRIZE  FIGHTING. 
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NATIONAL  BANKS. 

» 

Act  of  December  23,  1913,  260. 

Sec.  1.  Short  title  —  Definitions,  260. 

2.  Federal  Reserve  Districts,  26U 

3.  Branch  Offices,  263. 

4.  Federal  Reserve  Banks,  263. 

5.  Stock  Issues;  Increase  and  Decrease  of  Capital,  266. 
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An  Act  To  proyide  for  tho  establishment  of  Federal  reserve  banks,  to  fumisb  an  elastic  cur- 
rency, to  afford  means  of  rediscounting  commercial  paper,  to  establish  a  more  effective 
supervision  of  banking  in  the  United  States,  and  for  other  purposes. 

lAct  of  Bee,  23,  1013,  ch.  — .] 

[Sec.  1.]  [Short  title  —  dcfinitiofis.']  .  That  the  sliort  title  of  this  Act  shall 
be  the  "Federal  Reserve  Act."  Wherever  the  word  "bank"  is  used  in  this  Act, 
the  word  shall  be  held  to  include  State  bank,  banking  association,  and  trust 
company,  except  where  national  banks  or  Federal  reserve  banks  are  specifically 
referred  to.  The  terms  "national  bank"  and  "national  banking  association^' 
used  in  this  Act  shall  be  held  to  be  synonymous  and  interchangeable.  The  term 
"member  bank"  shall  be  held  to  mean  any  national  bank,  State  bank,  or  bank 
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or  trust  company  which  has  become  a  member  of  one  of  the  reserve  banks  created 
by  this  Act  The  term  "board"  shall  be  held  to  mean  Federal  Beserve  Board ; 
the  term  "district"  shall  be  held  to  mean  Federal  reserve  district;  the  term 
"reserve  bank"  shall  be  held  to  mean  Federal  reserve  bank.  j 

Sec.  2.  Federal  reserve  districts.  As  soon  as  practicable,  the  Secretary 
of  the  Treasury,  the  Secretary  of  Agriculture  and  the  Comptroller  of  the  Cur- 
rency, acting  as  "The  Eeserve  Bank  Organization  Committee,"  shall  designate 
not  less  than  eight  nor  more  than  twelve  cities  to  be  known  as  Federal  reserve 
cities,  and  shall  divide  the  continental  United  States,  excluding  Alaska,  into 
districts,  each  district  to  contain  only  one  of  such  Federal  reserve  cities.  The 
determination  of  said  organization  committee  shall  not  be  subject  to  review 
except  by  the  Federal  Reserve  Board  when  organized :  Provided,  That  the  dis* 
tricts  shall  be  apportioned  with  due  regard  to  the  convenience  and  customary 
course  of  business  and  shall  not  necessarily  be  coterminous  with  any  State  or 
States.  The  districts  thus  created  may  be  readjusted  and  new  districts  may 
from  time  to  time  be  created  by  the  Federal  Reserve  Board,  not  to  exceed  twelve 
in  all.  Such  districts  shall  be  known  as  Federal  reserve  districts  and  may  be 
designated  by  number.  A  majority  of  the  organization  committee  shall  con- 
stitute a  quorum  with  authority  to  act 

Said  organization  committee  shall  be  authorized  to  employ  counsel  and  ex- 
pert aid,  to  take  testimony,  to  send  for  persons  and  papers,  to  administer  oaths, 
and  to  make  such  investigation  as  may  be  deemed  necessary  by  the  said  commit- 
tee in  determining  the  reserve  districts  and  in  designating  the  cities  within  such 
districts  where  such  Federal  reserve  banks  shall  be  severally  located.  The  said 
committee  shall  supervise  the  organization  in  each  of  the  cities  designated  of  a 
Federal  reserve  bank,  which  shall  include  in  its  title  the  name  of  the  city  in 
which  it  is  situated,  as  "Federal  Reserve  Bank  of  Chicago." 

Under  regulations  to  be  prescribed  by  the  organization  committee,  every 
national  banking  association  in  the  United  States  is  hereby  required,  and  every 
eligible  bank  in  the  United  States  and  every  trust  company  within  the  District 
of  Columbia,  is  hereby  authorized  to  signify  in  writing,  within  sixty  days  after 
the  passage  of  this  Act^  its  acceptance  of  the  terms  and  provisions  hereof. 
When  the  organization  committee  shall  have  designated  the  cities  in  which 
Federal  reserve  banks  are  to  be  organized,  and  fixed  the  geographical  limits 
of  the  Federal  reserve  districts,  every  national  banking  association  within  that 
district  shall  be  required  within  thirty  days  after  notice  from  the  organization 
committee,  to  subscribe  to  the  capital  stock  of  such  Federal  reserve  bank  in  a 
sum  equal  to  six  per  centum  of  the  paid-up  capital  stock  and  surplus  of  such 
bank,  one-sixth  of  the  subscription  to  be  payable  on  call  of  the  organization  com- 
mittee or  of  the  Federal  Reserve  Board,  one-sixth  within  three  months  and 
one-sixth  within  six  months  thereafter,  and  the  remainder  of  the  subscription, 
or  any  part  thereof,  shall  be  subject  to  call  when  deemed  necessary  by  the 
Federal  Reserve  Board,  said  payments  to  be  in  gold  or  gold  certificates. 

The  shareholders  of  every  Federal  reserve  bank  shall  be  held  individually 
responsible,  equally  and  ratably,  and  not  one  for  another,  for  all  contracts,  debts, 
and  engagements  of  such  bank  to  the  extent  of  the  amount  of  their  subscriptions 
to  such  stock  at  the  par  value  thereof  in  addition  to  the  amount  subscribed, 
whether  such  subscriptions  have  been  paid  up  in  whole  or  in  part,  under  the 
provisions  of  this  Act 

Any  national  bank  failing  to  signify  its  acceptance  of  the  terms  of  this  Act 
within  the  sixty  days  aforesaid,  shall  cease  to  act  as  a  reserve  agent,  upon  thirty 
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days'  notice,  to  be  given  within  the  discretion  of  the  said  organization  com- 
mittee or  of  the  Federal  Reserve  Board. 

Should  any  national  banking  association  in  the  United  States  now  organized 
fail  within  one  year  after  the  passage  of  this  Act  to  become  a  member  bank  or 
fail  to  comply  with  any  of  the  provisions  of  this  Act  applicable  thereto,  all  of 
the  rights,  privileges,  and  franchises  of  such  association  granted  to  it  under  the 
national-bank  Act,  or  under  the  provisions  of  this  Act,  shall  be  thereby  forfeited. 
Any  noncompliance  with  or  violation  of  this  Act  shall,  however,  be  determined 
and  adjudged  by  any  court  of  the  United  States  of  competent  jurisdiction  in  a 
suit  brought  for  that  purpose  in  the  district  or  territory  in  which  such  bank 
is  located,  under  direction  of  the  Federal  Reserve  Board,  by  the  Comptroller 
of  the  Currency  in  his  own  name  before  the  association  shall  be  declared  dis- 
solved. In  cases  of  such  noncompliance  or  violation,  other  than  the  failure  to 
become  a  member  bank  under  the  provisions  of  this  Act,  every  director  who 
participated  in  or  assented  to  the  same  shall  be  held  liable  in  his  personal  or 
individual  capacity  for  all  damages  which  said  bank,  its  shareholders,  or  any 
other  person  shall  have  sustained  in  consequence  of  such  violation. 

Such  dissolution  shall  not  take  away  or  impair  any  remedy  against  such 
corporation,  its  stockholders  or  officers,  for  any  liability  or  penalty  which  shall 
have  been  previously  incurred. 

Should  the  subscriptions  by  banks  to  the  stock  of  said  Federal  reserve  banks 
or  any  one  or  more  of  them  be,  in  the  judgment  of  the  organization  committee, 
insufficient  to  provide  the  amount  of  capital  required  therefor,  then  and  in  that 
event  the  said  organization  committee  may,  under  conditions  and  regulations 
to  be  prescribed  by  it,  offer  to  public  subscription  at  par  such  an  amount  of 
stock  in  said  Federal  reserve  banks,  or  any  one  or  more  of  them,  as  said  com- 
mittee shall  determine,  subject  to  the  same  conditions  as  to  payment  and  stock 
liability  as  provided  for  member  banks. 

No  individual,  copartnership,  or  corporation  other  than  a  member  bank  of 
its  district  shall  be  permitted  to  subscribe  for  or  to  hold  at  any  time  more  than 
$25,000  par  value  of  stock  in  any  Federal  reserve  bank.  Such  stock  shall  be 
known  as  public  stock  and  may  be  transferred  on  the  books  of  the  Federal  re- 
serve bank  by  the  chairman  of  the  board  of  directors  of  such  bank. 

Should  the  total  subscriptions  by  banks  and  the  public  to  the  stock  of  said 
Federal  reserve  banks,  or  any  one  or  more  of  them,  be,  in  the  judgment  of  the 
organization  committee,  insufficient  to  provide  the  amount  of  capital  required 
therefor,  then  and  in  that  event  the  said  organization  committee  shall  allot  to 
the  United  States  such  an  amoimt  of  said  stock  as  said  committee  shall  deter- 
mine. Said  United  States  stock  shall  be  paid  for  at  par  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  and  shall  be  held  by  the  Secretary  of 
the  Treasury  and  disposed  of  for  the  benefit  of  the  United  States  in  such  man- 
ner, at  such  times,  and  at  such  price,  not  less  than  par,  as  the  Secretary  of  the 
Treasury  shall  determine. 
,     Stock  not  held  by  member  banks  shall  not  be  entitled  to  voting  power. 

The  Federal  Reserve  Board  is  hereby  empowered  to  adopt  and  promulgate 
rules  and  regulations  governing  the  transfers  of  said  stock, 

Xo*  Federal  reserve  bank  shall  commence  business  with  a  subscribed  capital 
less  than  $4,000,000.  The  organization  of  reserve  districts  and  Federal  reserve 
cities  shall  not  be  construed  as  changing  the  present  status  of  reserve  cities  and 
central  reserve  cities,  except  in  so  far  as  tbis  Act  changes  the  amount  of  reserves 
that  may  be  carried  with  approved  reserve  agents  located  therein.  The  organi- 
zation committee  shall  have  power  to  appoint  such  assistants  and  incur  such 
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expenses  in  carrying  out  the  provisions  of  this  Act  as  it  shall  deem  necessary, 
and  such  expenses  shall  be  payable  by  the  Treasurer  of  the  United  States  upon 
voucher  approved  by  the  Secretary  of  the  Treasury,  and  the  sum  of  $100,0^, 
or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  for  the  payment  of  such 
expenses. 

Sbc.  3.  Branch  offices.  Each  Federal  reserve  bank  shall  establish  branch 
banks  within  the  Federal  reserve  district  in  which  it  is  located  and  mav  do  so 
in  the  district  of  any  Federal  reserve  bank  which  may  have  been  suspended. 
Such  branches  shall  be  operated  by  a  board  of  directors  under  rules  and  regula- 
tions approved  by  the  Federal  Reserve  Board.  Directors  of  branch  banks  shall 
possess  the  same  qualifications  as  directors  of  the  Federal  reserve  banks.  Four 
of  said  directors  shall  be  selected  by  the  reserve  bank  and  three  by  the  Federal 
Reserve  Board,  and  they  shall  hold  office  during  the  pleasure,  respectively, 
of  the  parent  bank  and  the  Federal  Reserve  Board.  The  reserve  bank  shall 
designate  one  of  the  directors  as  manager. 

Sec.  4.  Federal  reserve  banks.  When  the  organization  committee  shall 
have  established  Federal  reserve  districts  as  provided  in  section  two  of  this 
Act,  a  certificate  shall  be  filed  with  the  Comptroller  of  the  Currency  showing 
the  geographical  limits  of  such  districts  and  the  Federal  reserve  city  designated 
in  each  of  such  districts.  The  Comptroller  of  the  Currency  shall  thereupon 
cause  to  be  forwarded  to  each  national  bank  located  in  each  district,  and  to 
such  other  banks  declared  to  be  eligible  by  the  organization  committee  which 
may  apply  therefor,  an  application  blank  in  form  to  be  approved  by  the 
organization  committee,  which  blank  shall  contain  a  resolution  to  be  adopted  by 
the  board  of  directors  of  each  bank  executing  such  application,  authorizing  a 
subscription  to  the  capital  stock  of  the  Federal  reserve  bank  organizing  in  that 
district  in  accordance  with  the  provisions  of  this  Act. 

When  the  minimum  amount  of  capital  stock  prescribed  by  this  Act  for 
the  organization  of  any  Federal  reserve  bank  shall  have  been  subscribed  and 
allotted,  the  organization  committee  shall  designate  any  five  banks  of  those 
whose  applications  have  been  received,  to  execute  a  certificate  of  organization, 
and  thereupon  the  banks  so  designated  shall,  under  their  seals,  make  an  organ- 
ization certificate  which  shall  specifically  state  the  name  of  such  Federal  re- 
serve bank,  the  territorial  extent  of  the  district  over  which  the  operations  of 
such  Federal  reserve  bank  are  to  be  carried  on,  the  city  and  State  in  which  said 
bank  is  to  be  located,  the  amount  of  capital  stock  and  the  number  of  shares 
into  which  the  same  is  divided,  the  name  and  place  of  doing  business  of  each 
bank  executing  such  certificate,  and  of  all  banks  which  have  subscribed  to  the 
capital  stock  of  such  Federal  reserve  bank  and  the  number  of  shares  subscribed 
by  each,  and  the  fact  that  the  certificate  is  made  to  enable  those  banks  executing 
same,  and  all  banks  which  have  subscribed  or  may  thereafter  subscribe  to  the 
capital  stock  of  such  Federal  reserve  bank,  to  avail  themselves  of  the  advan- 
tages of  this  Act. 

The  said  organization  certificate  shall  be  acknowledged  before  a  judge  of 
some  court  of  record  or  notary  public ;  and  shall  be,  together  with  the  acknowl- 
edgment thereof,  authenticated  by  the  seal  of  such  court,  or  notary,  transmit- 
ted to  the  Comptroller  of  the  Currency,  who  shall  file,  record  and  carefully 
preserve  the  same  in  his  office. 

Upon  the  filing  of  such  certificate  with  the  Comptroller  of  the  Currency  as 
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aforesaid,  the  said  Federal  reserve  bank  shall  become  a  body  corporate  and 
as  such,  and  in  the  name  designated  in  such  organization  certificate,  shall  have 
power — 

First.  To  adopt  and  use  a  corporate  seal. 

Second.  To  have  succession  for  a  period  of  twenty  years  from  its  organiza- 
tion unless  it  is  sooner  dissolved  by  an  Act  of  Congress,  or  unless  its  franchise 
becomes  forfeited  by  some  violation  of  law. 

Third.  To  make  contracts. 

Fourth.  To  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law  or 
equity. 

Fifth.  To  appoint  by  its  board  of  directors,  such  officers  and  employees  as 
are  not  otherwise  provided  for  in  this  Act,  to  define  their  duties,  require  bonds 
of  them  and  fix  the  penalty  thereof,  and  to  dismiss  at  pleasure  such  officers  or 
employees. 

Sixth.  To  prescribe  by  its  board  of  directors,  by-laws  not  inconsistent  with 
law,  regulating  the  manner  in  which  its  general  business  may  be  conducted, 
and  the  privileges  granted  to  it  by  law  may  be  exercised  and  enjoyed. 

Seventh.  To  exercise  by  its  board  of  directors,  or  duly  authorized  officers 
or  agents,  all  powers  specifically  granted  by  the  provisions  of  this  Act  and  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of  banking 
within  the  limitations  prescribed  by  this  Act. 

Eighth.  Upon  deposit  with  the  Treasurer  of  the  United  States  of  any  bonds 
of  the  United  States  in  the  manner  provided  by  existing  law  relating  to  na- 
tional banks,  to  receive  from  the  Comptroller  of  the  Currency  circulating  notes 
in  blank,  registered  and  countersigned  as  provided  by  law,  equal  in  amount  to 
the  par  value  of  the  bonds  so  deposited,  such  notes  to  be  issued  under  the  same 
conditions  and  provisions  of  law  as  relate  to  the  issue  of  circulating  notes  of 
national  banks  secured  by  bonds  of  the  United  States  bearing  the  circulating 
privilege,  except  that  the  issue  of  such  notes  shall  not  be  limited  to  the  capital 
stock  of  such  Federal  reserve  bank. 

But  no  Federal  reserve  bank  shall  transact  any  business  except  such  as  is 
incidental  and  necessarily  preliminary  to  its  organization  until  it  has  been  au- 
thorized by  the  Comptroller  of  the  Currency  to  commence  business  under  the 
provisions  of  this  Act 

Every  Federal  reserve  bank  shall  be  conducted  under  the  supervision  and 
control  of  a  board  of  directors. 

The  board  of  directors  shall  perform  the  duties  usually  appertaining  to  the 
office  of  directors  of  banking  associations  and  all  such  duties  as  are  prescribed 
bv  law. 

Said  board  shall  administer  the  affairs  of  said  bank  fairly  and  impartially 
and  without  discrimination  in  favor  of  or  against  any  member  bank  or  banks 
and  shall,  subject  to  the  provisions  of  law  and  the  orders  of  the  Federal  Ee- 
serve  Board,  extend  to  each  member  bank  such  discounts,  advancements  and 
accommodations  as  may  be  safely  and  reasonably  made  with  due  regard  for  the 
claims  and  demands  of  other  member  banks. 

Such  board  of  directors  shall  be  selected  as  hereinafter  specified  and  shall 
consist  of  nine  members,  holding  otHoe  for  three  years,  and  divided  into  three 
classes,  designated  as  classes  A»  B,  and  C, 

Class  A  shall  consist  of  three  members,  who  shall  be  chosen  by  and  be  rep- 
re?entative  of  the  stook-holdins;  banks. 

Class  B  shall  consist  of  three  moniWrs^  who  at  the  time  of  their  election 
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shall  be  actively  engaged  in  their  district  in  commerce^  agriculture  or  some 
other  industrial  pursuit. 

Class  C  shall  consist  of  three  members  who  shall  be  designated  by  the  Fed- 
eral Eeserve  Board.  When  the  necessary  subscriptions  to  the  capital  stock  have 
been  obtained  for  the  organization  of  any  Federal  reserve  bank,  the  Federal 
Eeserve  Board  shall  appoint  the  class  0  directors  and  shall  designate  one  of 
such  directors  as  chairman  of  the  board  to  be  selected.  Pending  the  designa- 
tion of  such  chairman,  the  organization  committee  shall  exercise  the  powers 
and  duties  appertaining  to  the  office  of  chairman  in  the  organization  of  such 
Federal  reserve  bank. 

No  Senator  or  Sepresentative  in  Congress  shall  be  a  member  of  the  Federal 
Keserve  Board  or  an  o£Scer  or  a  director  of  a  Federal  reserve  bank. 

Xo  director  of  class  B  shall  be  an  officer,  director,  or  employee  of  any  bank. 

No  director  of  class  C  shall  be  an  officer,  director,  employee,  or  stockholder  of 
any  bank. 

Directors  of  class  A  and  class  B  shall  be  chosen  in  the  following  manner: 

The  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank  of  the 
district  in  which  the  bank  is  situated  or,  pending  the  appointment  of  such 
chairman,  the  organization  committee  shall  classify  the  member  banks  of  the 
district  into  three  general  groups  or  divisions.  Each  group  shall  contain  as 
nearly  as  may  be  one-third  of  the  aggregate  number  of  the  member  banks  of 
the  district  and  shall  consist,  as  nearly  as  may  be,  of  banks  of  similar  capitali- 
zation.   The  groups  shall  be  designated  by  number  by  the  chairman. 

At  a  regularly  called  meeting  of  the  board  of  directors  of  each  member 
bank  in  the  district  it  shall  elect  by  ballot  a  district  reserve  elector  and  shall 
certify  his  name  to  the  chairman  of  the  board  of  directors  of  the  Federal  re- 
serve bank  of  the  district.  The  chairman  shall  make  lists  of  the  district  re- 
serve electors  thus  named  by  banks  in  each  of  the  aforesaid  three  groups  and 
shall  transmit  one  list  to  each  elector  in  each  group. 

Each  member  bank  shall  be  permitted  to  nominate  to  the  chairman  one 
candidate  for  director  of  class  A  and  one  candidate  for  director  of  class  B. 
The  candidates  so  nominated  shall  be  listed  by  the  chairman,  indicating  by 
whom  nominated,  and  a  copy  of  said  list  shall,  within  fifteen  days  after  its 
completion,  be  furnished  by  the  chairman  to  each  elector. 

Every  elector  shall,  with  [in]  fifteen  days  after  the  receipt  of  the  said  list,  cer- 
tify to  the  chairman  his  first,  second,  and  other  choices  of  a  director  of  class  A 
and  class  B,  respectively,  upon  a  preferential  ballot,  on  a  form  furnished  by 
the  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank  of  the 
district.  Each  elector  shall  make  a  cross  opposite  the  name  of  the  first,  second, 
and  other  choices  for  a  director  of  class  A  and  for  a  director  of  class  B,  but 
shall  not  vote  more  than  one  choice  for  any  one  candidate. 

Any  candidate  having  a  majority  of  all  votes  cast  in  the  column  of  first  choice 
shall  be  declared  elected.  If  no  candidate  have  a  majority  of  all  the  votes 
in  the  first  column,  then  there  shall  be  added  together  the  votes  cast  by  the 
electors  for  such  candidates  in  the  second  column  and  the  votes  cast  for  the 
several  candidates  in  the  first  column.  If  any  candidate  then  have  a  majority 
of  the  electors  voting,  by  adding  together  the  first  and  second  choices,  he  shall 
be  declared  elected.  If  no  candidate  have  a  majority  of  electors  voting  when 
the  first  and  second  choices  shall  have  been  added,  then  the  votes  cast  in  the 
third  colunm  for  other  choices  shall  be  added  together  in  like  manner,  and  the 
candidate  then  having  the  highest  number  of  votes  shall  be  declared  elected. 
An  immediate  report  of  election  shall  be  declared* 
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Class  C  directors  shall  be  appointed  by  the  Federal  Eeserve  Board.  They 
shall  have  been  for  at  least  two  years  residents  of  the  district  for  which  they 
are  appointed,  one  of  whom  shall  be  designated  by  said  board  as  chairman  of 
the  board  of  directors  of  the  Federal  reserve  bank  and  as  '^Federal  reserve 
agent."  He  shall  be  a  person  of  tested  banking  experience ;  and  in  addition  to 
his  duties  as  chairman  of  the  board  of  directors  of  the  Federal  reserve  bank 
he  shall  be  required  to  maintain  under  regulations  to  be  established  by  the 
Federal  Eeserve  Board  a  local  office  of  said  board  on  the  premises  of  the 
Federal  reserve  bank.  He  shall  make  regular  reports  to  the  Federal  Reserve 
Board,  and  shall  act  as  its  official  representative  for  the  performance  of  the 
functions  conferred  upon  it  by  this  Act.  He  shall  receive  an  annual  compensa- 
tion to  be  fixed  by  the  Federal  Eeserve  Board  and  paid  monthly  by  the  Fed- 
eral reserve  bank  to  which  he  is  designated.  One  of  the  directors  of  class  C, 
who  shall  be  a  person  of  tested  banking  experience,  shall  be  appointed  by  the 
Federal  Reserve  Board  as  deputy  chairman  and  deputy  Federal  reserve  agent 
to  exercise  the  powers  of  the  chairman  of  the  board  and  Federal  reserve  agent 
in  case  of  absence  or  disability  of  his  principal. 

Directors  of  Federal  reserve  banks  shall  receive,  in  addition  to  any  compen- 
sation otherwise  provided,  a  reasonable  allowance  for  necessary  expenses  in 
attending  meetings  of  their  respective  boards,  which  amount  shall  be  paid  by 
the  respective  Federal  reserve  banks.  Any  compensation  that  may  be  pro- 
vided bv  boards  of  directors  of  Federal  reserve  banks  for  directors,  officers  or 
employees  shall  be  subject  to  the  approval  of  the  Federal  Eeserve  Board. 

The  Eeserve  Bank  Organization  Committee  may,  in  organizing  Federal  re- 
serve banks,  call  such  meetings  of  bank  directors  in  the  several  districts  as  may 
be  necessary  to  carry  out  the  purposes  of  this  Act,  and  may  exercise  the  func- 
tions herein  conferred  upon  the  chairman  of  the  board  of  directors  of  each 
Federal  reserve  bank  pending  the  complete  organization  of  such  bank. 

At  the  first  meeting  of  the  full  board  of  directors  of  each  Federal  reserve 
bank,  it  shall  be  the  duty  of  the  directors  of  classes  A,  B  and  C,  respectively, 
to  designate  one  of  the  members  of  each  class  whose  term  of  office  shall  expire 
in  one  year  from  the  first  of  January  nearest  to  date  of  such  meeting,  one  whose 
term  of  office  shall  expire  at  the  end  of  two  years  from  said  date,  and  one 
whose  term  of  office  shall  expire  at  the  end  of  three  years  from  said  date. 
Thereafter  every  director  of  a  Federal  reserve  bank  chosen  as  hereinbefore 
provided  shall  hold  office  for  a  term  of  three  years.  Vacancies  that  may  occur 
in  the  several  classes  of  directors  of  Federal  reserve  banks  may  be  filled  in 
the  manner  provided  for  the  original  selection  of  such  directors,  such  ap- 
pointees to  hold  office  for  the  unexpired  terms  of  their  predecessors. 

Sec.  5.  Stock  issues;  increase  and  decrease  of  capital.  The  capital  stock 
of  each  Federal  reserve  bank  shall  be  divided  into  shares  of  $100  each.  The 
outstanding  capital  stock  shall  be  increased  from  time  to  time  as  member  banks 
increase  their  capital  stock  and  surplus  or  as  additional  banks  become  members, 
and  may  be  decreased  as  member  banks  reduce  their  capital  stock  or  surplus 
or  cease  to  be  members.  Shares  of  the  capital  stock  of  Federal  reserve  banks 
owned  by  member  banks  shall  not  be  transferred  or  hypothecated.  When  a 
member  bank  increases  its  capital  stock  or  surplus,  it  shall  thereupon  sub- 
scribe for  an  additional  amount  of  capital  stock  of  the  Federal  reserve  bank  of 
its  district  equal  to  six  per  centum  of  the  said  increase,  one-half  of  said  sub- 
scription to  be  paid  in  the  manner  hereinbefore  provided  for  original  subscrip- 
tion, and  one-half  subject  to  call  of  the  Federal  Eeserve  Board.    A  bank  apply- 
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ing  for  stock  in  a  Federal  reserve  bank  at  any  time  after  the  organization 
thereof  must  subscribe  for  an  amount  of  the  capital  stock  of  the  Federal  re- 
serve bank  equal  to  six  per  centum  of  the  paid-up  capital  stock  and  surplus 
of  said  applicant  bank,  paying  therefor  its  par  value  plus  one-half  of  one  per 
centum  a  month  from  the  period  of  the  last  dividend.  When  the  capital  stock 
of  any  Federal  reserve  bank  shall  have  been  increased  either  on  account  of 
the  increase  of  capital  stock  of  member  banks  or  on  account  of  the  increase 
in  the  number  of  member  banks,  the  board  of  directors  shall  cause  to  be  exe- 
cuted a  certificate  to  the  Comptroller  of  the  Currency  showing  the  increase 
in  capital  stock,  the  amount  paid  in,  and  by  whom  paid.  When  a  member  bank 
reduces  its  capital  stock  it  shall  surrender  a  proportionate  amount  of  its  hold- 
ings in  the  capital  of  said  Federal  reserve  bank,  and  when  a  member  bank  vol- 
untarily liquidates  it  shall  surrender  all  of  its  holdings  of  the  capital  stock 
of  said  Federal  reserve  bank  and  be  released  from  its  stock  subscription  not 
previously  called.  In  either  case  the  shares  surrendered  shall  be  canceled 
and  the  member  bank  shall  receive  in  payment  therefor,  under  regulations  to  be 
prescribed  by  the  Federal  Reserve  Board,  a  sum  equal  to  its  cash-paid  subscrip- 
tions on  the  shares  surrendered  and  one-half  of  one  per  centum  a  month  from 
the  period  of  the  last  dividend,  not  to  exceed  the  book  value  thereof,  less  any 
liability  of  such  member  bank  to  the  Federal  reserve  bank. 

Sbc.  6.  If  any  member  bank  shall  be  declared  insolvent  and  a  receiver  ap- 
pointed therefor,  the  stock  held  by  it  in  said  Federal  reserve  bank  shall  be  can- 
celed, without  impairment  of  its  liability,  and  all  cash-paid  subscriptions  on 
said  stock,  with  one-half  of  one  per  centum  per  month  from  the  period  of  last 
dividend,  not  to  exceed  the  book  value  thereof,  shall  be  first  applied  to  all  debts 
of  the  insolvent  member  bank  to  the  Federal  reserve  bank,  and  the  balance, 
if  any,  shall  be  paid  to  the  receiver  of  the  insolvent  bank.  Whenever  the 
capital  stock  of  a  Federal  reserve  bank  is  reduced,  either  on  account  of  a 
reduction  in  capital  stock  of  any  member  bank  or  of  the  liquidation  or  in- 
solvency of  such  bank,  the  board  of  directors  shall  cause  to  be  executed  a  cer- 
tificate to  the  Comptroller  of  the  Currency  showing  such  reduction  of  capital 
stock  and  the  amount  repaid  to  such  bank. 

Sec.  7.  Division  of  earnings.  After  all  necessary  expenses  of  a  Federal 
reserve  bank  have  been  paid  or  provided  for,  the  stockholders  shall  be  entitled 
to  receive  an  annual  dividend  of  six  per  centum  on  the  paid-in  capital  stock, 
which  dividend  shall  be  cumulative.  After  the  aforesaid  dividend  claims 
have  been  fully  met,  all  the  net  earnings  shall  be  paid  to  the  United  States  as 
a  franchise  tax,  except  that  one-half  of  such  net  earnings  shall  be  paid  into  a 
surplus  fund  until  it  shall  amount  to  forty  per  centum  of  the  paid-in  capital 
stock  of  such  bank. 

The  net  earnings  derived  by  the  United  States  from  Federal  reserve  banks 
shall,  in  the  discretion  of  the  Secretary,  be  used  to  supplement  the  gold  re- 
serve held  against  outstanding  United  States  notes,  or  shall  be  applied  to  the 
reduction  of  the  outstanding  bonded  indebtedness  of  the  United  States  under 
regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury.  Should  &  Fed- 
eral reserve  bank  be  dissolved  or  go  into  liquidation,  any  surplus  remaining, 
after  the  payment  of  all  debts,  dividend  requirements  as  hereinbefore  pro- 
vided, and  the  par  value  of  the  stock,  shall  be  paid  to  and  become  the  property 
of  the  United  States  and  shall  be  similarly  applied. 

Federal  reserve  banks,  including  the  capital  stock  and  surplus  therein,  and 
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the  income  derived  therefrom  shall  be  exempt  from  Federal^  State^  and  local 
taxation,  except  taxes  upon  real  estate. 

Seo.  8.  Section  fifty-one  hundred  and  fifty-four,  United  States  Bevised 
Statutes,  is  hereby  amended  to  read  as  follows : 

Any  bank  incorporated  by  special  law  of  any  State  or  of  the  United  States 
or  organized  under  the  general  laws  of  any  State  or  of  the  United  States 
and  having  an  unimpaired  capital  sufficient  to  entitle  it  to  become  a  national 
banking  association  under  the  provisions  of  the  existing  laws  may,  by  the  vote 
of  *the  shareholders  owning  not  less  than  fifty-one  per  centum  of  the  capital 
stock  of  such  bank  or  banking  association,  with  the  approval  of  the  Comptroller 
of  the  Currency  be  converted  into  a  national  banking  association,  with  any  name 
approved  by  the  Comptroller  of  the  Currency : 

Provided,  however.  That  said  conversion  shall  not  be  in  contravention  of  the 
State  law.  In  such  case  the  articles  of  association  and  organization  certificate 
may  be  executed  by  a  majority  of  the  directors  of  the  bank  or  banking  institu- 
tion, and  the  certificate  shall  declare  that  the  owners  of  fifty-one  per  centum 
of  the  capital  stock  have  authorized  the  directors  to  make  such  certificate  and 
to  change  or  convert  the  bank  or  banking  institution  into  a  national  association. 
A  majority  of  the  directors,  after  executing  the  articles  of  association  and  the 
organization  certificate,  shall  have  power  to  execute  all  other  papers  and  to  do 
whatever  may  be  required  to  make  its  organization  perfect  and  complete  as  a 
national  association.  The  shares  of  any  such  bank  may  continue  to  be  for  the 
same  amount  each  as  they  were  before  the  conversion,  and  the  directors  may 
continue  to  be  directors  of  the  association  until  others  are  elected  or  appointed 
in  accordance  with  the  provisions  of  the  statutes  of  the  United  States.  When 
the  Comptroller  has  given  to  such  bank  or  banking  association  a  certificate  that 
the  provisions  of  this  Act  have  been  complied  with,  such  bank  or  banking  as- 
sociation, and  all  its  stockholders,  officers,  and  employees,  shall  have  the  same 
powers  and  privileges,  and  shall  be  subject  to  the  same  duties,  liabilities,  and 
regulations,  in  all  respects,  as  shall  have  been  prescribed  by  the  Federal  Re- 
serve Act  and  by  the  national  banking  Act  for  associations  originally  organized 
as  national  banking  associations. 

Sbo.  9.  State  batiks  as  members.  Any  bank  incorporated  by  special  law 
of  any  State,  or  organized  under  the  general  laws  of  any  State  or  of  the  United 
States,  may  make  application  to  the  reserve  bank  organization  committee,  pend- 
ing organization,  and  thereafter  to  the  Federal  Reserve  Board  for  the  right  to 
subscribe  to  the  stock  of  the  Federal  reserve  bank  organized  or  to  be  organized 
within  the  Federal  reserve  district  where  the  applicant  is  located.  The  organ- 
ization committee  or  the  Federal  Reserve  Board,  under  such  rules  and  regula- 
tions as  it  may  prescribe,  subject  to  the  provisions  of  this  section,  may  permit 
the  applying  bank  to  become  a  stockholder  in  the  Federal  reserve  bank  of  the 
district  in  which  the  applying  bank  is  located.  Whenever  the  organization 
committee  or  the  Federal  Reserve  Board  shall  permit  the  applying  bank  to 
become  a  stockholder  in  the  Federal  reserve  bank  of  the  district,  stock  shall 
be  issued  and  paid  for  under  the  rules  and  regulations  in  this  Act  provided  for 
national  banks  which  become  stockholders  in  Federal  reserve  banks. 

The  organization  committee  or  the  Federal  Reserve  Board  shall  establish 
by-laws  for  the  general  government  of  its  conduct  in  acting  upon  applications 
made  by  the  State  banks  and  banking  associations  and  trust  companies  for 
stock  ownership  in  Federal  reserve  banks.    Such  by-laws  shall  require  apply- 
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ing  banks  not  organized  under  Federal  law  to  comply  with  the  reserve  and 
capital  requirements  and  to  submit  to  the  examination  and  regulations  pre- 
scribed by  the  organization  committee  or  by  the  Federal  Eeserve  Board.  No 
applying  bank  shall  be  admitted  to  membership  in  a  Federal  reserve  bank  unless 
it  possesses  a  paid-up  unimpaired  capital  sufficient  to  entitle  it  to  become  a 
national  banking  association  in  the  place  where  it  is  situated;  under  the  pro- 
visions of  the  national  banking  Act. 

Any  bank  becoming  a  member  of  a  Federal  reserve  bank  under  the  provi- 
sions of  this  section  shall,  in  addition  to  the  regulations  and  restrictions  here- 
inbefore provided,  be  required  to  conform  to  the  provisions  of  law  imposed  on 
the  national  banks  respecting  the  limitation  qf  liability  which  may  be  incurred 
by  any  person,  firm,  or  corporation  to  such  banks,  the  prohibition  against  mak- 
ing purchase  of  or  loans  on  stock  of  such  banks,  and  the  withdrawal  or  im- 
pairment of  capital,  or  the  payment  of  unearned  dividends,  and  to  such  rules 
and  regulations  as  the  Federal  Beserve  Board  may,  in  pursuance  thereof,  pre- 
scribe, i 

Such  banks,  and  the  officers,  agents,  and  employees  thereof,  shall  also  be 
subject  to  the  provisions  of  and  to  the  penalties  prescribed  by  sections  fifty- 
one  hundred  and  ninety-eight,  fifty-two  hundred,  fifty-two  hundred  and  one, 
and  fifty-two  hundred  and  eight,  and  fifty-two  hundred  and  nine  of  the  Be- 
vised  Statutes.  The  member  banks  shall  also  be  required  to  make  reports  of 
the  conditions  and  of  the  payments  of  dividends  to  the  comptroller,  as  provided 
in  sections  fifty-two  hundred  and  eleven  and  fifty-two  hundred  and  twelve  of 
the  Bevised  Statutes,  and  shall  be  subject  to  the  penalties  prescribed  by  sec- 
tion fifty-two  hundred  and  thirteen  for  the  failure  to  make  such  report.  I 

If  at  any  time  it  shall  appear  to  the  Federal  Beserve  Board  that  a  member 
bank  has  failed  to  comply  with  the  provisions  of  this  section  or  the  r^ula- 
tions  of  the  Federal  Beserve  Board,  it  shall  be  within  the  power  of  the  said 
board,  after  hearing,  to  require  such  bank  to  surrender  its  stock  in  the  Fed- 
eral reserve  bank;  upon  such  surrender  the  Federal  reserve  bank  shall  pay  . 
the  cash-paid  subscriptions  to  the  said  stock  with  interest  at  the  rate  of  one- 
half  of  one  per  centum  per  month,  computed  from  the  last  dividend,  if  earned, 
not  to  exceed  the  book  value  thereof,  less  any  liability  to  said  Federal  re- 
serve bank,  except  the  subscription  liability  not  previously  called,  which  shall 
be  canceled,  and  said  Federal  reserve  bank  shall,  upon  notice  from  the  Federal 
Beserve  Board,  be  required  to  suspend  said  bank  from  further  privileges  of 
membership,  and  shall  within  thirty  days  of  such  notice  cancel  and  retire  its 
stock  and  make  payment  therefor  in  the  manner  herein  provided.  The  Fed- 
eral Eeserve  Board  may  restore  membership  upon  due  proof  of  compliance 
with  the  conditions  imposed  by  this  section.  . 

Seo.  10.  Federal  Reserve  Board.  A  Federal  Eeserve  Board  is  hereby  cre- 
ated which  shall  consist  of  seven  members,  including  the  Secretary  of  the  Treas- 
ury and  the  Comptroller  of  the  Currency,  who  shall  be  members  ex  officio,  and 
five  members  appointed  by  the  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate.  In  selecting  the  five  appointive  members 
of  the  Federal  Eeserve  Board,  not  more  than  one  of  whom  shall  be  selected  from 
any  one  Federal  reserve  district,  the  President  shall  have  due  regard  to  a  fair 
representation  of  the  different  commercial,  industrial  and  geographical  divisions 
of  the  country.  The  five  members  of  the  Federal  Eeserve  Board  appointed  by 
the  President  and  confirmed  as  aforesaid  shall  devote  their  entire  time  to  the 
business  of  the  Federal  Eeserve  Board  and  shall  each  receive  an  annual  salary 
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of  $12,000,  payable  monthly  tc^etiber  with  actual  necessary  traveling  expenses, 
and  the  Comptroller  of  the  Currency,  as  ex  oflScio  member  of  the  Federal  Re- 
serve Board,  shall,  in  addition  to  the  salary  now  paid  him  as  Comptroller  of 
the  Currency,  receive  the  sum  of  $7,000  annually  for  his  services  as  a  member 
of  said  Board. 

The  members  of  said  board,  the  Secretary  of  the  Treasury,  the  Assistant 
Secretaries  of  the  Treasury,  and  the  Comptroller  of  the  Currency  shall  be  in- 
eligible during  the  time  they  are  in  office  and  for  two  years  thereafter  to  hold 
any  office,  position,  or  employment  in  any  member  bank.  Of  the  five  members 
thus  appointed  by  the  President  at  least  two  shall  be  persons  experienced  in 
banking  or  finance.  One  shall  be^  designated  by  the  President  to  serve  for  two, 
one  for  four,  one  for  six,  one  for  eight,  and  one  for  ten  years,  and  thereafter 
each  member  so  appointed  shall  serve  for  a  term  of  ten  years  unless  sooner 
removed  for  cause  by  the  President.  Of  the  five  persons  thus  appointed,  one 
shall  be  designated  by  the  President  as  governor  and  one  as  vice  governor  of 
the  Federal  Reserve  Board.  The  governor  of  the  Federal  Reserve  Board, 
subject  to  its  supervision,  shall  be  the  active  executive  officer.  The  Secretary 
of  the  Treasury  may  assign  offices  in  the  Department  of  the  Treasury  for  the 
use  of  the  Federal  Reserve  Board.  Each  member  of  the  Federal  Reserve 
Board  shall  within  fifteen  days  after  notice  of  appointment  make  and  subscribe 
to  the  oath  of  office. 

The  Federal  Reserve  Board  shall  have  power  to  levy  semiannually  upon  the 
Federal  reserve  banks,  in  proportion  to  their  capital  stock  and  surplus,  an 
assessment  sufficient  to  pay  its  estimated  expenses  and  the  salaries  of  its  mem- 
bers and  employees  for  the  half  year  succeeding  the  levying  of  such  assessment, 
together  with  any  deficit  carried  forward  from  the  preceding  half  year. 
'  The  first  meeting  of  the  Federal  Reserve  Board  shall  be  held  in  Washing- 
ton, District  of  Columbia,  as  soon  as  may  be  after  the  passage  of  this  Act,  at 
a  date  to  be  fixed  by  the  Reserve  Bank  Organization  Committee.  The  Secre- 
tary of  the  Treasury  shall  be  ex  officio  chairman  of  the  Federal  Reserve  Board. 
ISo  member  of  the  Federal  Reserve  Board  shall  be  an  officer  or  director  of 
any  bank,  banking  institution,  trust  company,  or  Federal  reserve  bank  nor 
hold  stock  in  any  bank,  banking  institution,  or  trust  company;  and  before 
entering  upon  his  duties  as  a  member  of  the  Federal  Reserve  Board  he  shall 
certify  under  oath  to  the  Secretary  of  the  Treasury  that  he  has  complied  with 
this  requirement.  Whenever  a  vacancy  shall  occur,  other  than  by  expiration 
of  term,  among  the  five  members  of  the  Federal  Reserve  Board  appointed  by 
the  President,  as  above  provided,  a  successor  shall  be  appointed  by  the  Presi- 
dent, with  the  advice  and  consent  of  the  Senate,  to  fill  such  vacancy,  and  when 
appointed  he  shall  hold  office  for  the  unexpired  term  of  the  member  whose  place 
he  is  selected  to  fill. 

The  President  shall  have  power  to  fill  all  vacancies  that  may  happen  on  the 
Federal  Reserve  Board  during  the  recess  of  the  Senate,  by  granting  commis- 
sions which  shall  expire  thirty  days  after  the  next  session  of  the  Senate  convenes. 

Nothing  in  this  Act  contained  shall  be  construed  as  taking  away  any  powers 
heretofore  vested  by  law  in  the  Secretary  of  the  Treasury  which  relate  to  the 
supervision,  management,  and  control  of  the  Treasury  Department  and  bureaus 
under  such  department,  and  wherever  any  power  vested  by  this  Act  in  the  Fed- 
eral Reserve  Board  or  the  Federal  reserve  agent  appears  to  conflict  with  the 
powers  of  the  Secretary  of  the  Treasury,  such  powers  shall  be  exercised  subject 
to  the  supervision  and  control  of  the  Secretary. 
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The  Federal  Eeserve  Board  shall  annually  make  a  full  report  of  its  opera- 
tions to  the  Speaker  of  the  House  of  Representatives,  who  shall  cause  the  same 
to  be  printed  for  the  information  of  the  Congress. 

Section  three  hundred  and  twenty-four  of  the  Revised  Statutes  of  the  United 
States  shall  be  amended  so  as  to  read  as  follows:  There  shall  be  in  the  Depart- 
ment of  the  Treasury  a  bureau  charged  with  the  execution  of  all  laws  passed 
by  Congress'  relating  to  the  issue  and  regulation  of  national  currency  secured 
by  United  States  bonds  and,  under  the  general  supervision  of  the  Federal  Re- 
serve Board,  of  all  Federal  reserve  notes,  the  chief  officer  of  which  bureau 
shall  be  called  the  Comptroller  of  the  Currency  and  shall  perform  his  duties 

under  the  general  directions  of  the  Secretary  of  the  Treasury. 

» 

Sec.  11.  The  Federal  Reserve  Board  shall  be  authorized  and  empowered: 

(a)  To  examine  at  its  discretion  the  accounts,  books  and  affairs  of  each 
Federal  reserve  bank  and  of  each  member  bank  and  to  require  such  statements 
and  reports  as  it  may  deem  necessary.  The  said  board  shall  publish  once 
each  week  a  statement  showing  the  condition  of  each  Federal  reserve  bank 
and  -a  consolidated  statement  for  all  Federal  reserve  banks.  Such  statements 
shall  show  in  detail  the  assets  and  liabilities  of  the  Federal  reserve  banks, 
single  and  combined,  and  shall  furnish  full  information  regarding  the  character 
of  the  money  held  as  reserve  and  the  amount,  nature  and  maturities  of  the  paper 
and  other  investments  owned  or  held  by  Federal  reserve  banks. 

(b)  To  permit,  or,  on  the  affirmative  vote  of  at  least  five  members  of  the 
Reserve  Board  to  require  Federal  reserve  banks  to  rediscount  the  discounted 
paper  of  other  Federal  reserve  banks  at  rates  of  interest  to  be  fixed  by  the  Fed- 
eral Reserve  Board. 

(c)  To  suspend  for  a  period  not  exceeding  thirty  days,  and  from  time  to 
time  to  renew  such  suspension  for  periods  not  exceeding  fifteen  days,  any  re- 
serve requirement  specified  in  this  Act:  Provided,  That  it  shall  establish  a 
graduated  tax  upon  the  amounts  by  which  the  reserve  requirements  of  this  Act 
may  be  permitted  to  fall  below  the  level  hereinafter  specified:  A7id  provided 
further.  That  when  the  gold  reserve  held  against  Federal  reserve  notes  falls 
below  forty  per  centum,  the  Federal  Reserve  Board  shall  establish  a  gradu- 
ated tax  of  not  more  than  one  per  centum  per  annum  upon  such  deficiency  until 
the  reserves  fall  to  thirty-two  and  one-half  per  centum,  and  when  said  reserve 
falls  below  thirty-two  and  one-half  per  centum,  a  tax  at  the  rate  increasingly 
of  not  less  than  one  and  one-half  per  centum  per  annum  upon  each  two  and 
one-half  per  centum  or  fraction  thereof  that  such  reserve  falls  below  thirty- 
two  and  one-half  per  centum.  The  tax  shall  be  paid  by  the  reserve  bank,  but 
the  reserve  bank  shall  add  an  amount  equal  to  said  tax  to  the  rates  of  interest 
and  discount  fixed  by  the  Federal  Reserve  Board. 

(d)  To  supervise  and  regulate  through  the  bureau  under  the  charge  of  the 
Comptroller  of  the  Currency  the  issue  and  retirement  of  Federal  reserve  notes, 
and  to  prescribe  rules  and  regulations  under  which  such  notes  may  be  de- 
livered by  the  Comptroller  to  the  Federal  reserve  agents  applying  therefor. 

(e)  To  add  to  the  number  of  cities  classified  as  reserve  and  central  reserve 
cities  under  existing  law  in  which  national  banking  associations  are  subject 
to  the  reserve  requirements  set  forth  in  section  twenty  of  this  Act;  or  to  re- 
classify existing  reserve  and  central  reserve  cities  or  to  terminate  their  designa- 
tion as  stich. 

Cf)   To  suspend  or  remove  any  officer  or  director  of  any  Federal  reserve 
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bank,  the  cause  of  such  removal  to  be  forthwith  communicated  in  writing  by 
the  Federal  Reserve  Board  to  the  removed  officer  or  director  and  to  said  bank. 

(g)  To  require  the  writing  off  of  doubtful  or  worthless  assets  upon  the  books 
and  balance  sheets  of  Federal  reserve  banks. 

(h)  To  suspend,  for  the  violation  of  any  of  the  provisions  of  this  Act,  the 
operations  of  any  Federal  reserve  bank,  to  take  possession  thereof,  administer 
the  same  during  the  period  of  suspension,  and,  when  deemed  advisable,  to  liqui- 
date or  reorganize  such  bank. 

(i)  To  require  bonds  of  Federal  reserve  agents,  to  make  regulations  for  the 
saf^uarding  of  all  collateral,  bonds.  Federal  reserve  notes,  money  or  property 
of  any  kind  deposited  in  the  hands  of  such  agents,  and  said  board  shall  perform 
the  duties,  functions,  or  services  specified  in  this  Act,  and  make  all  rules  and 
regulations  necessary  to  enable  said  board  effectively  to  perform  the  same. 

(j)  To  exercise  general  supervision  over  said  Federal  reserve  banks. 

(k)  To  grant  by  special  permit  to  national  banks  applying  therefor,  when 
not  in  contravention  of  State  or  local  law,  the  right  to  act  as  trustee,  executor, 
administrator,  or  registrar  of  stocks  and  bonds  under  such  rules  and  regulations 
as  the  said  board  may  prescribe. 

(I)  To  employ  such  attorneys,  experts,  assistants,  clerks,  or  other  employees 
as  may  be  deemed  necessary  to  conduct  the  business  of  the  board.  AH  sal- 
aries and  fees  shall  be  fixed  in  advance  by  said  board  and  shall  be  paid  in 
the  same  manner  as  the  salaries  of  the  members  of  said  board.  All  such  attor- 
neys, experts,  assistants,  clerks,  and  other  employees  shall  be  appointed  without 
regard  to  the  provisions  of  the  Act  of  January  sixteenth,  eighteen  hundred  and 
eighty-three  (volume  twenty-two.  United  States  Statutes  at  Large,  page  four 
hundred  and  three),  and  amendments  thereto,  or  any  rule  or  regulation  made 
in  pursuance  thereof:  Provided,  That  nothing  herein  shall  prevent  tie  Presi- 
dent from  placing  said  employees  in  the  classified  service. 

Sec.  12.  Federal  Advisory  Cormcil.  There  is  hereby  created  a  Federal 
Advisory  Council,  which  shall  consist  of  as  many  members  as  there  are  Federal 
reserve  districts.  Each  Federal  reserve  bank  by  its  board  of  directors  shall 
annually  select  from  its  own  Federal  reserve  district  one  member  of  said 
council,  who  shall  receive  such  compensation  and  allowances  as  may  be  fixed 
by  his  board  of  directors  subject  to  the  approval  of  the  Federal  Eeserve  Board. 
The  meetings  of  said  advisory  council  shall  be  held  at  Washington,  District 
of  Columbia,  at  least  four  times  each  year,  and  of tener  if  called  by  the  Federal 
Reserve  Board.  The  council  may  in  addition  to  the  meetings  above  provided 
for  hold  such  other  meetings  in  Washington,  District  of  Columbia,  or  else- 
where, as  it  may  deem  necessary,  may  select  its  own  officers  and  adopt  its  own 
methods  of  procedure,  and  a  majority  of  its  members  shall  constitute  a  quorum 
for  the  transaction  of  business.  Vacancies  in  the  council  shall  be  filled  by  the 
respective  reserve  banks,  and  members  selected  to  fill  vacancies,  shall  serve  for 
the  unexpired  term. 

The  Federal  Advisory  Council  shall  have  power,  by  itself  or  through  its 
officers,  (1)  to  confer  directly  with  the  Federal  Reserve  Board  on  general 
business  conditions;  (2)  to  make  oral  or  written  representations  concerning 
matters  within  the  jurisdiction  of  said  board;  (3)  to  call  for  information  and 
to  make  recommendations  in  regard  to  discount  rates,  rediscount  business,  note 
issues,  reserve  conditions  in  the  various  districts,  the  purchase  and  sale  of 
gold  or  securities  by  reserve  banks,  open-market  operations  by  said  banks,  and 
the  general  affairs  of  the  reserve  banking  system. 
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Sec.  13.  Powers  of  Federal  reserve  banks.  Any  Federal  reserve  bank  may 
receive  from  any  of  its  member  banks,  and  from  the  United  States,  deposits 
of  current  funds  in  lawful  money,  national-bank  notes.  Federal  reserve  notes,  or 
checks  and  drafts  upon  solvent  member  banks,  payable  upon  presentation;  or, 
solely  for  exchange  purposes,  may  receive  from  other  Federal  reserve  banks 
deposits  of  current  funds  in  lawful  money,  national-bank  notes,  or  checks  and 
drafts  upon  solvent  member  or  other  Federal  reserve  banks,  payable  upon  pres- 
entation. 

Upon  the  indorsement  of  any  of  its  member  banks,  with  a  waiver  of  demand, 
notice  and  protest  by  such  bank,  any  Federal  reserve  bank  may  discount  notes, 
drafts,  and  bills  of  exchange  arising  out  of  actual  commercial  transactions; 
that  is,  notes,  drafts,  and  bills  of  exchange  issued  or  drawn  for  agricultural, 
industrial,  or  commercial  purposes,  or  the  proceeds  of  which  have  been  used, 
or  are  to  be  used,  for  such  purposes,  the  Federal  Reserve  Board  to  have  the 
right  to  determine  or  define  the  character  of  the  paper  thus  eligible  for  discount, 
within  the  meaning  of  this  Act.  Nothing  in  this  Act  contained  shall  be  con- 
strued to  prohibit  such  notes,  drafts,  and  bills  of  exchange,  secured  by  staple 
agricultural  products,  or  other  goods,  wares,  or  merchandise  from  being  eligible 
for  such  discount;  but  such  definition  shall  not  include  notes,  drafts,  or  bills 
covering  merely  investments  or  issued  or  drawn  for  the  purpose  of  carrying  or 
trading  in  stocks,  bonds,  or  other  investment  securities,  except  bonds  and  notes 
of  the  Government  of  the  United  States.  Notes,  drafts,  and  bills  admitted  to 
discount  under  the  terms  of  this  paragraph  must  have  a  maturity  at  the  time 
of  discount  of  not  more  than  ninety  days:  Provided,  That  notes,  drafts,  and 
bills  drawn  or  issued  for  agricultural  purposes  or  based  on  live  stock  and  hav- 
ing a  maturity  not  exceeding  six  months  may  be  discounted  in  an  amount  to 
be  limited  to  a  percentage  of  the  capital  of  the  Federal  reserve  bank,  to  be 
ascertained  and  fixed  by  the  Federal  Reserve  Board. 

Any  Federal  reserve  bank  may  discount  acceptances  which  are  based  on  the 
importation  or  exportation  of  goods  and  which  have  a  maturity  at  time  of  dis- 
count of  not  more  than  three  months,  and  indorsed  by  at  least  one  member  bank. 
The  amount  of  acceptances  so  discounted  shall  at  no  time  exceed  one-half  the 
paid-up  capital  stock  and  surplus  of  the  bank  for  which  the  rediscounts  are 

made. 

The  aggregate  of  such  notes  and  bills  bearing  the  signature  or  indorsement 
of  any  one  person,  company,  firm,  or  corporation  rediscounted  for  any  one 
bank  shall  at  no  time  exceed  ten  per  centum  of  the  unimpaired  capital  and 
surplus  of  said  bank ;  but  this  restriction  shall  not  apply  to  the  discount  of  bills 
of  exchange  drawn  in  good  faith  against  actually  existing  values. 

Any  member  bank  may  accept  drafts  or  bills  of  exchange  drawn  upon  it  and 
growing  out  of  transactions  involving  the  importation  or  exportation  of  goods 
having  not  more  than  six  months  sight  to  run ;  but  no  bank  shall  accept  such 
bills  to  an  amount  equal  at  any  time  in  the  aggregate  to  more  than  one-half 
its  paid-up  capital  stock  and  surplus. 

Section  fifty-two  hundred  and  two  of  the  Revised  Statutes  of  the  United 
States  is  hereby  amended  so  as  to  read  as  follows :  No  national  banking  asso- 
ciation shall  at  any  time  be  indebted,  or  in  any  way  liable,  to  an  amount  ex- 
ceeding the  amount  of  its  capital  stock  at  such  time  actually  paid  in  and  re- 
maining undiminished  by  losses  or  otherwise,  except  on  account  of  demands 
of  the  nature  following: 

First.  Notes  of  circulation. 

Second.  Moneys  deposited  with  or  collected  by  the  association. 
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Third.  Bills  of  exchange  or  drafts  drawn  against  money  actually  on  deposit 
to  the  credit  of  the  association,  or  due  thereto. 

Fourth.  Liabilities  to  the  stockholders  of  the  association  for  dividends  and 
reserve  profits^ 

Fifth.  Liabilities  incurred  under  the  provisions  of  the  Federal  Eeserve  Act. 

The  rediscount  by  any  Federal  reserve  bank  of  any  bills  receivable  and 
of  domestic  and  foreign  bills  of  exchange,  and  of  acceptances  authorized  by 
this  Act,  shall  be  subject  to  such  restrictions,  limitations,  and  regulations  as 
may  be  imposed  by  the  Federal  Reserve  Board. 

Sec.  14.  Open-market  operations.  Any  Federal  reserve  bank  may,  under 
rules  and  regulations  prescribed  by  the  Federal  Reserve  Board,  purchase  and 
sell  in  the  open  market,  at  home  or  abroad,  either  from  or  to  domestic  or 
foreign  banks,  firms,  corporations,  or  individuals,  cable  transfers  and  bankers' 
acceptances  and  bills  of  exchange  of  the  kinds  and  maturities  by  this  Act  made 
eligible  for  rediscount,  v^ith  or  without  the  indorsement  of  a  member  bank. 

Every  Federal  reserve  bank  shall  have  power  : 

(a)  To  deal  in  gold  coin  and  bullion  at  home  or  abroad,  to  make  loans  there- 
on, exchange  Federal  reserve  notes  for  gold,  gold  coin,  or  gold  certificates,  and 
to  contract  for  loans  of  gold  coin  or  bullion,  giving  therefor,  when  necessary, 
acceptable  security,  including  the  hypothecation  of  United  States  bonds  or 
other  securities  which  Federal  reserve  banks  are  authorized  to  hold ; 

(b)  To  buy  and  sell,  at  home  or  abroad,  bonds  and  notes  of  the  United 
States,  and  bills,  notes,  revenue  bonds,  and  warrants  with  a  maturity  from 
date  of  purchase  of  not  exceeding  six  months,  issued  in  anticipation  of  the 
collection  of  taxes  or  in  anticipation  of  the  receipt  of  assured  revenues  by  any 
State,  county,  district,  political  subdivision,  or  municipality  in  the  continental 
United  States,  including  irrigation,  drainage  and  reclamation  districts,  such 
purchases  to  be  made  in  accordance  with  rules  and  regulations  prescribed  by 
the  Federal  Reserve  Board ; 

(c)  To  purchase  from  member  banks  and  to  sell,  with  or  without  its  in- 
dorsement, bills  of  exchange  arising  out  of  commercial  transactions,  as  here- 
inbefore defined ; 

(d)  To  establish  from  time  to  time,  subject  to  review  and  determination 
of  the  Federal  Reserve  Board,  rates  of  discount  to  be  charged  by  the  Federal 
reserve  bank  for  each  class  of  paper,  which  shall  be  fixed  with  a  view  of  accom- 
modating commerce  and  business; 

(e)  To  establish  accounts  with  other  Federal  reserve  banks  for  exchange 
purposes  and,  with  the  consent  of  the  Federal  Reserve  Board,  to  open  and 
maintain  banking  accounts  in  foreign  countries,  appoint  correspondents,  and 
establish  agencies  in  such  countries  wheresoever  it  may  deem  best  for  the  pur- 
pose of  purchasing,  selling,  and  collecting  bills  of  exchange,  and  to  buy  and 
sell  with  or  without  its  indorsement,. through  such  correspondents  or  agencies, 
bills  of  exchange  arising  out  of  actual  commercial  transactions  which  have  not 
more  than  ninety  days  to  run  and  which  bear  the  signature  of  two  or  more  re- 
sponsible parties. 

Sec.  15.  Oovemment  deposits.  The  moneys  held  in  the  general  fund  of 
the  Treasury,  except  the  five  per  centum  fund  for  the  redemption  of  outstand- 
ing national-bank  notes  and  the  funds  provided  in  this  Act  for  the  redemption 
of  Fe/leral  rrflervc  notes  may,  upon  the  direction  of  the  Secretary  of  the  Treas- 
ury, U  dqK>«ited  in  Fecloral  reserve  banks,  which  banks,  when  required  by  the 
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Secretary  of  the  Treasury,  shall  act  as  fiscal  agents  of  the  United  States ;  and 
the  revenues  of  the  Government  or  any  part  thereof  may  be  deposited  in  such 
banks,  and  disbursements  may  be  made  by  checks  drawn  against  such  deposits. 
!N'o  public  funds  of  the  Philippine  Islands,  or  of  the  postal  savings,  or  any 
Government  funds,  shall  be  deposited  in  the  continental  United  States  in  any 
bank  not  belonging  to  the  system  established  by  this  Act:  Provided,  however. 
That  nothing  in  this  Act  shall  be  construed  to  deny  the  right  of  the  Secretary 
of  the  Treasury  to  use  member  banks  as  depositories. 

Seo.  16.  Note  issues.  Federal  reserve  notes,  to  be  issued  at  the  dis- 
cretion of  the  Federal  Eeserve  Board  for  the  purpose  of  making  advances  to 
Federal  reserve  banks  through  the  Federal  reserve  agents  as  hereinafter  set 
forth  and  for  no  other  purpose,  are  hereby  authorized.  The  said  notes  shall 
be  obligations  of  the  United  States  and  shall  be  receivable  by  all  national  and 
member  banks  and  Federal  reserve  banks  and  for  all  taxes,  customs,  and  other 
public  dues.  They  shall  be  redeemed  in  gold  on  demand  at  the  Treasury  De- 
partment of  the  United  States,  in  the  city  of  Washington,  District  of  Columbia, 
or  in  gold  or  lawful  money  at  any  Federal  reserve  bank. 

Any  Federal  reserve  bank  may  make  application  to  the  local  Federal  re- 
serve agent  for  such  amount  of  the  Federal  reserve  notes  hereinbefore  provided 
for  as  it  may  require.  Such  application  shall  be  accompanied  with  a  tender 
to  the  local  Federal  reserve  agent  of  collateral  in  amount  equal  to  the  sum  of  the 
Federal  reserve  notes  thus  applied  for  and  issued  pursuant  to  such  application. 
The  collateral  security  thus  offered  shall  be  notes  and  bills,  accepted  for  re- 
discount under  the  provisions  of  section  thirteen  of  this  Act,  and  the  Federal 
reserve  agent  shall  each  day  notify  the  Federal  Reserve  Board  of  all  issues 
and  withdrawals  of  Federal  reserve  notes  to  and  by  the  Federal  reserve  bank 
to  which  he  is  accredited.  The  said  Federal  Reserve  Board  may  at  any  time 
call  upon  a  Federal  reserve  bank  for  additional  security  to  protect  the  Federal 
reserve  notes  issued  to  it. 

Every  Federal  reserve  bank  shall  maintain  reserves  in  gold  or  lawful  money 
of  not  less  than  thirty-five  per  centum  against  its  deposits  and  reserves  in  gold 
of  not  less  than  forty  per  centum  against  its  Federal  reserve  notes  in  actual 
circulation,  and  not  offset  by  gold  or  lawful  money  deposited  with  the  Federal 
reserve  agent.  Notes  so  paid  out  shall  bear  upon  their  faces  a  distinctive  letter 
and  serial  number,  which  shall  be  assigned  by  the  Federal  Reserve  Board  to 
each  Federal  reserve  bank.  Whenever  Federal  reserve  notes  issued  through  one 
Federal  reserve  bank  shall  be  received  by  another  Federal  reserve  bank  they 
shall  be  promptly  returned  for  credit  or  redemption  to  the  Federal  reserve  bank 
through  which  they  were  originally  issued.  No  Federal  reserve  bank  shall  pay 
out  notes  issued  through  another  under  penalty  of  a  tax  of  ten  per  centum  upon 
the  face  value  of  notes  so  paid  out.  Notes  presented  for  redemption  at  the 
Treasury  of  the  United  States  shall  be  paid  out  of  the  redemption  fund  and 
returned  to  the  Federal  reserve  banks  through  which  they  were  originally  is- 
sued, and  thereupon  such  Federal  reserve  bank  shall,  upon  demand  of  the  Sec- 
retary of  the  Treasury,  reimburse  such  redemption  fund  in  lawful  money  or, 
if  such  Federal  reserve  notes  have  been  redeemed  by  the  Treasurer  in  gold  or 
gold  certificates,  then  such  funds  shall  be  reimbursed  to  the  extent  deemed  neces- 
sary by  the  Secretary  of  the  Treasury  in  gold  or  gold  certificates,  and  such 
Federal  reserve  bank  shall,  so  long  as  any  of  its  Federal  reserve  notes  remain 
outstanding,  maintain  with  the  Treasurer  in  gold  an  amount  sufficient  in  the 

judgment  of  the  Secretary  to  provide  for  all  redemptions  to  be  made  by  the 
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Treasurer.  Federal  reserve  notes  received  by  the  Treasury,  otherwise  than  for 
redemption,  may  be  exchanged  for  gold  out  of  the  redemption  fund  hereinafter 
provided  and  returned  to  the  reserve  bank  through  which  they  were  originally 
issued;  or  they  may  be  returned  to  such  bank  for  the  credit  of  the  United 
States.  Federal  reserve  notes  unfit  for  circulation  shall  be  returned  by  the 
Federal  reserve  agents  to  the  Comptroller  of  the  Currency  for  cancellation 
and  destruction. 

The  Federal  Reserve  Board  shall  require  each  Federal  reserve  bank  to 
maintain  on  deposit  in  the  Treasury  of  the  United  States  a  sum  in  gold  suffi- 
cient in  the  judgment  of  the  Secretary  of  the  Treasury  for  the  redemption  of 
the  Federal  reserve  notes  issued  to  such  bank,  but  in  no  event  less  than  five  per 
centum ;  but  such  deposit  of  gold  shall  be  counted  and  included  as  part  of  the 
forty  per  centum  reserve  hereinbefore  required.  The  board  shall  have  the 
right,  acting  through  the  Federal  reserve  agent,  to  grant  in  whole  or  in  part 
or  to  reject  entirely  the  application  of  any  Federal  reserve  bank  for  Federal 
reserve  notes;  but  to  the  extent  that  such  application  may  be  granted  the 
Federal  Reserve  Board  shall,  through  its  local  Federal  reserve  agent^  supply 
Federal  reserve  notes  to  the  bank  so  applying^  and  such  bank  shall  be  charged 
with  the  amount  of  such  notes  and  shall  pay  such  rate  of  interest  on  said 
amount  as  may  be  established  by  the  Federal  Reserve  Board,  and  the  amount 
of  such  Federal  reserve  notes  so  issued  to  any  such  bank  shall,  upon  delivery, 
together  with  such  notes  of  such  Federal  reserve  bank  as  may  be  issued  under 
section  eighteen  of  this  Act  upon  security  of  United  States  two  per  centum 
Government  bonds,  become  a  first  and  paramount  lien  on  all  the  assets  of  such 
bank. 

Any  Federal  reserve  bank  may  at  any  time  reduce  its  liability  for  outstand- 
ing Federal  reserve  notes  by  depositing,  with  the  Federal  reserve  agent,  its 
Federal  reserve  notes,  gold,  gold  certificates,  or  lawful  money  of  the  United 
States,  Federal  reserve  notes  so  deposited  shall  not  be  reissued,  except  upon 
compliance  with  the  conditions  of  an  original  issue. 

The  Federal  reserve  agent  shall  hold  such  gold,  gold  certificates,  or  lawful 
money  available  exclusively  for  exchange  for  the  outstanding  Federal  reserve 
notes  when  offered  by  the  reserve  bank  of  which  he  is  a  director.  Upon  the 
request  of  the  Secretary  of  the  Treasury  the  Federal  Reserve  Board  shall  re- 
quire the  Federal  reserve  agent  to  transmit  so  much  of  said  gold  to  the  Treas- 
ury of  the  United  States  as  may  be  required  for  the  exclusive  purpose  of  the 
redemption  of  such  notes. 

Any  Federal  reserve  bank  may  at  its  discretion  withdraw  collateral 
deposited  with  the  local  Federal  reserve  agent  for  the  protection  of  its  Federal 
reserve  notes  deposited  with  it  and  shall  at  the  same  time  substitute  therefor 
other  like  collateral  of  equal  amount  with  the  approval  of  the  Federal  reserve 
agent  under  regulations  to  be  prescribed  by  the  Federal  Reserve  Board. 

In  order  to  furnish  suitable  notes  for  circulation  as  Federal  reserve  notes, 

the  Comptroller  of  the  Currency  shall,  under  the  direction  of  the  Secretary  of 

the  Treasury,  cause  plates  and  dies  to  be  engraved  in  the  best  manner  to 

guard  against  counterfeits  and  fraudulent  alterations,  and  shall  have  printed 

therefrom  and  numbered  such  quantities  of  such  notes  of  the  denominations 

of  $5,  $10,  $20,  $50,  $100,  as  may  be  required  to  supply  the  Federal  reserve 

banks.    Such  notes  shall  be  in  form  and  tenor  as  directed  by  the  Secretary  of 

the  Treasury  under  the  provisions  of  this  Act  and  shall  bear  the  distinctive 

numbers  of  the  several  Federal  rcsen-e  banks  through  which  they  are  issued. 

When  such  notes  have  lx?en  prepared,  tliev  shall  ho.  deposited  in  the  Treas- 
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uiy,  or  in  the  subtreasury  or  mint  of  the  United  States  nearest  the  place  of 
business  of  each  Federal  reserve  bank  and  shall  be  held  for  the  use  of  such  bank 
subject  to  the  order  of  the  Comptroller  of  the  Currency  for  their  delivery,  as 
provided  by  this  Act. 

The  plates  and  dies  to  be  procured  by  the  Comptroller  of  the  Currency  for 
the  printing  of  such  circulating  notes  shall  remain  under  his  control  and  direc- 
tion, and  the  expenses  necessarily  incurred  in  executing  the  laws  relating  to 
the  procuring  of  such  notes,  and  all  other  expenses  incidental  to  their  issue  and 
retirement,  shall  be  paid  by  the  Federal  reserve  banks,  and  the  Federal  Reserve 
Board  shall  include  in  its  estimate  of  expenses  levied  against  the  Federal  re- 
serve banks  a  sufficient  amount  to  cover  the  expenses  herein  provided  for. 

The  examination  of  plates,  dies,  bed  pieces,  and  so  forth,  and  regulations 
relating  to  such  examination  of  plates,  dies,  and  so  forth,  of  national-bank 
notes  provided  for  in  section  fifty-one  hundred  and  seventy-four  Revised 
Statutes,  is  hereby  extended  to  include  notes  herein  provided  for. 

Any  appropriation  heretofore  made  out  of  the  general  funds  of  the  Treasury 
for  engraving  plates  and  dies,  the  purchase  of  distinctive  paper,  or  to  cover 
any  other  expense  in  connection  with  the  printing  of  national-bank  notes  or 
notes  provided  for  by  the  Act  of  May  thirtieth,  nineteen  hundred  and  eight, 
and  any  distinctive  paper  that  may  be  on  hand  at  the  time  of  the  passage  of 
this  Act  may  be  used  in  the  discretion  of  the  Secretary  for  the  purposes  of  this 
Act,  and  should  the  appropriations  heretofore  made  be  insufficient  to  meet  the 
requirements  of  this  Act  in  addition  to  circulating  notes  provided  for  by 
existing  law,  the  Secretary  is  hereby  authorized  to  use  so  much  of  any  funds  in 
the  Treasury  not  otherwise  appropriated  for  the  purpose  of  furnishing,  the 
notes  aforesaid :  Provided,  however.  That  nothing  in  this  section  contained  shall 
be  construed  as  exempting  national  banks  or  Federal  reserve  banks  from  their 
liability  to  reimbruse  [mcI  the  United  States  for  any  expenses  incurred  in 
printing  and  issuing  circulating  notes. 

Every  Federal  reserve  bank  shall  receive  on  deposit  at  par  from  member 
banks  or  from  Federal  reserve  banks  checks  and  drafts  drawn  upon  any  of 
its  depositors,  and  when  remitted  by  a  Federal  reserve  bank,  checks  and  drafts 
drawn  by  any  depositor  in  any  other  Federal  reserve  bank  or  member  bank 
upon  funds  to  the  credit  of  said  depositor  in  said  reserve  bank  or  member  bank. 
Nothing  herein  contained  shall  be  construed  as  prohibiting  a  member  bank 
from  charging  its  actual  expense  incurred  in  collecting  and  remitting  funds,  or 
for  exchange  sold  to  its  patrons.  The  Federal  Reserve  Board  shall,  by  rule, 
fix  the  charges  to  be  collected  by  the  member  banks  from  its  patrons  whose 
checks  are  cleared  through  the  Federal  reserve  bank  and  the  charge  which  may 
be  imposed  for  the  service  of  clearing  or  collection  rendered  by  the  Federal 
reserve  bank. 

The  Federal  Reserve  Board  shall  make  and  promulgate  from  time  to  time 
regulations  governing  the  ^raasfer  of  funds  and  charges  therefor  among  Fed- 
eral reserve  banks  and  their  branches,  and  may  at  its  discretion  exercise  the 
functions  of  a  clearing  house  for  such  Federal  reserve  banks,  or  may  desig- 
nate a  Federal  reserve  bank  to  exercise  such  functions,  and  may  also  require 
each  such  bank  to  exercise  the  functions  of  a  clearing  house  for  its  member 
banks. 

'  Sec.  17.  So  much  of  the  provisions  of  section  fifty-one  hundred  and  fifty- 
nine  of  the  Revised  Statutes  of  the  United  States,  and  section  four  of  the 
Act  of  June  twentieth,  eighteen  hundred  and  seventy-four,  and  section  eight  of 
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the  Act  of  July  twelfth^  eighteen  hundred  and  eighty-two,  and  of  any  other 
provisions  of  existing  statutes  as  require  that  before  any  national  banking 
associations  [sic"]  shall  be  authorized  to  commence  banking  business  it  shall 
transfer  and  deliver  to  the  Treasurer  of  the  United  States  a  stated  amount  of 
United  States  registered  bonds  is  hereby  repealed. 

Sbo.  18.  Refimding  bonds.  After  two  years  from  the  passage  of  diis 
Act,  and  at  any  time  during  a  period  of  twenty  years  thereafter,  any  member 
bank  desiring  to  retire  the  whole  or  any  part  of  its  circulating  notes,  may  file 
with  the  Treasurer  of  the  United  States  an  application  to  sell  for  its  account, 
at  par  and  accrued  interest.  United  States  bonds  securing  circulation  to  be 
retired. 

The  Treasurer  shall,  at  the  end  of  each  quarterly  period,  furnish  the  Federal 
Keserve  Board  with  a  list  of  such  applications,  and  the  Federal  Beserve  Board 
may,  in  its  discretion,  require  the  Federal  reserve  banks  to  purchase  such  bonds 
from  the  banks  whose  applications  have  been  filed  with  the  Treasurer  at  least 
ten  days  before  the  end  of  any  quarterly  period  at  which  the  Federal  Beserve 
Board  may  direct  the  purchase  to  be  made:  Provided,  That  Federal  reserve 
banks  shall  not  be  permitted  to  purchase  an  amount  to  exceed  $25,000,000  of 
such  bonds  in  any  one  year,  and  which  amount  shall  include  bonds  acquired 
under  section  four  of  this  Act  by  the  Federal  reserve  bank. 

Provided  further.  That  the  Federal  Beserve  Board  shall  allot  to  each 
Federal  reserve  bank  such  proportion  of  such  bonds  as  the  capital  and  surplus 
of  such  bank  shall  bear  to  the  aggregate  capital  and  surplus  of  all  the  Federal 
reserve  banks. 

Upon  notice  from  the  Treasurer  of  the  amount  of  bonds  so  sold  for  its  ac- 
count, each  member  bank  shall  duly  assign  and  transfer,  in  writing,  such  bonds 
to  the  Federal  reserve  bank  purchasing  the  same,  and  such  Federal  reserve 
bank  shall,  thereupon,  deposit  lawful  money  with  the  Treasurer  of  the  United 
States  for  the  purchase  price  of  such  bonds,  and  the  Treasurer  shall  pay  to 
the  member  bank  selling  such  bonds  any  balance  due  after  deducting  a  sufficient 
sum  to  redeem  its  outstanding  notes  secured  by  such  bonds,  which  notes  shall 
be  canceled  and  permanently  retired  when  redeemed. 

The  Federal  reserve  banks  purchasing  such  bonds  shall  be  permitted  to  take 
out  an  amount  of  circulating  notes  equal  to  the  par  value  of  such  bonds. 

Upon  the  deposit  with  the  Treasurer  of  the  United  States  of  bonds  so 
purchased,  or  any  bonds  with  the  circulating  privilege  acquired  under  section 
four  of  this  Act,  any  Federal  reserve  bank  making  such  deposit  in  the  manner 
provided  by  existing  law,  shall  be  entitled  to  receive  from  the  Comptroller 
of  the  Currency  circulating  notes  in  blank,  registered  and  countersigned  as 
provided  by  law,  equal  in  amount  to  the  par  value  of  the  bonds  so  deposited. 
Such  notes  shall  be  the  obligations  of  the  Federal  reserve  bank  procuring  the 
same,  and  shall  be  in  form  prescribed  by  the  Secretary  of  the  Treasury,  and  to 
the  same  tenor  and  effect  as  national-bank  notes  now  provided  by  law.  They 
shall  be  issued  and  redeemed  under  the  same  terms  and  conditions  as  national- 
bank  notes  except  that  they  shall  not  be  limited  to  the  amount  of  the  capital 
stock  of  the  Federal  reserve  bank  issuing  them. 

Upon  application  of  any  Federal  reserve  bank,  approved  by  the  Federal 
Beserve  Board,  the  Secretary  of  the  Treasury  may  issue,  in  exchange  for 
United  States  two  per  centum  gold  bonds  bearing  the  circulation  privilege, 
but  against  which  no  circulation  is  outstanding,  one-year  gold  notes  of  the 
United  States  without  the  circulation  privilege,  to  an  amount  not  to  exceed 
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one-half  of  the  two  per  centum  bonds  so  tendered  for  exchange^  and  thirty-year 
three  per  centum  gold  bonds  without  the  circulation  privilege  for  the  remainder 
of  the  two  per  centum  bonds  so  tendered :  Provided,  That  at  the  time  of  such 
exchange  tlie  Federal  reserve  bank  obtaining  such  one-year  gold  notes  shall  enter 
into  an  obligation  with  the  Secretary  of  the  Treasury  binding  itself  to  purchase 
from  the  United  States  for  gold  at  the  maturity  of  such  one-year  notes^  an 
amount  equal  to  those  delivered  in  exchange  for  such  bonds,  if  so  requested  by 
the  Secretary,  and  at  each  maturity  of  one-year  notes  so  purchased  by  such 
Federal  reserve  bank,  to  purchase  from  the  United  States  such  an  amount  of 
one-year  notes  as  the  Secretary  may  tender  to  such  bank,  not  to  exceed  the 
amount  issued  to  such  bank  in  the  first  instance,  in  exchange  for  the  two  per 
centum  United  States  gold  bonds ;  said  obligation  to  purchase  at  maturity  such 
notes  shall  continue  in  force  for  a  period  not  to  exceed  thirty  years. 

For  the  purpose  of  making  the  exchange  herein  provided  for,  the  Secretary 
of  the  Treasury  is  authorized  to  issue  at  par  Treasury  notes  in  coupon  or  reg- 
istered form  as  he  may  prescrilje  in  denominations  of  one  hundred  dollars, 
or  any  multiple  thereof,  bearing  interest  at  the  rate  of  three  per  centum  per 
annum,  payable  quarterly,  such  Treasury  notes  to  be  payable  not  more  than 
one  year  from  the  date  of  their  issue  in  gold  coin  of  the  present  standard  valuCj 
and  to  be  exempt  as  to  principal  and  interest  from  the  payment  of  all  taxes  and 
duties  of  the  United  States  except  as  provided  by  this  Act,  as  well  as  from 
taxes  in  any  form  by  or  under  State,  municipal,  or  local  authorities.  And  for 
the  same  purpose,  the  Secretary  is  authorized  and  empowered  to  issue  United 
States  gold  bonds  at  par,  bearing  three  per  centum  interest  payable  thirty  years 
from  date  of  issue,  such  bonds  to  be  of  the  same  general  tenor  and  effect  and  to 
be  issued  under  the  same  general  terras  and  conditions  as  the  United  States 
three  per  centum  bonds  without  the  circulation  privilege  now  issued  and  out- 
standing. 

Upon  application  of  any  Federal  reserve  bank,  approved  by  the  Federal 
Reserve  Board,  the  Secretary  may  issue  at  par  such  three  per  centum  bonds  in 
exchange  for  the  one-year  gold  notes  herein  provided  for. 

Sec.  19.  Bank  reserves.  Demand  deposits  within  the  meaning  of  this 
Act  shall  comprise  all  deposits  payable  within  thirty  days,  and  time  deposits 
shall  comprise  all  deposits  payable  after  thirty  days,  and  all  savings  accounts 
and  certificates  of  deposit  which  are  subject  to  not  less  than  thirty  days'  notice 
before  payment. 

When  the  Secretary  of  the  Treasury  shall  have  officially  announced,  in 
such  manner  as  he  may  elect,  the  establishment  of  a  Federal  reserve  bank  in 
any  district,  every  sul»cribing  member  bank  shall  establish  and  maintain  re- 
serves as  follows: 

(a)  A  bank  not  in  a  reserve  or  central  reserve  city  as  now  or  hereafter 
defined  shall  hold  and  maintain  reserves  equal  to  twelve  per  centum  of  the 
aggregate  amount  of  its  demand  deposits  and  five  per  centum  of  its  time 
deposits,  as  follows: 

In  its  vaults  for  a  period  of  thirty-six  months  after  said  date  five-twelfths 
thereof  and  permanently  thereafter  four-twelfths. 

In  the  Federal  reserve  bank  of  its  district,  for  a  period  of  twelve  months 

after  said  date,  two-twelfths,  and  for  each  succeeding  six  months  an  additional 

one-twelfth,  until  five-twelfths  have  been  so   deposited,  which  shall  be  the 

amount  permanently  required. 

For  a  period  of  thirty-six  months  after  said  date  the  balance  of  the  reserves 
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may  be  held  in  its  own  vaults,  or  in  the  Federal  reserve  bank,  or  in  national 
banks  in  reserve  or  central  reserve  cities  as  now  defined  by  law. 

After  said  thirty-six  months'  period  said  reserves,  other  than  those  herein- 
before required  to  be  held  in  the  vaults  of  the  member  bank  and  in  the  Federal 
reserve  bank,  shall  be  held  in  the  vaults  of  the  member  bank  or  in  the  Federal 
reserve  bank,  or  in  both,  at  the  option  of  the  member  bank. 

(b)  A  bank  in  a  reserve  city,  as  now  or  hereafter  defined,  shall  hold  and 
maintain  reserves  equal  to  fifteen  per  centum  of  the  aggregate  amount  of  its 
demand  deposits  and  five  per  centum  of  its  time  deposits,  as  follows : 

In  its  vaults  for  a  period  of  thirty-six  months  after  said  date  six-fifteenths 
thereof,  and  permanently  thereafter  five-fifteenths. 

In  the  Federal  reserve  bank  of  its  district  for  a  period  of  twelve  months 
after  the  date  aforesaid  at  least  three-fifteenths,  and  for  each  succeeding  six 
months  an  additional  one-fifteenth,  until  six-fifteenths  have  been  so  deposited, 
which  shall  be  the  amount  permanently  required. 

For  a  period  of  thirty-six  months  after  said  date  the  balance  of  the  reserves 
may  be  held  in  its  own  vaults,  or  in  the  Federal  reserve  bank^  or  in  national 
banks  in  reserve  or  central  reserve  cities  as  now  defined  by  law. 

After  said  thirty-six  months'  period  all  of  said  reserves,  except  those  here- 
inbefore required  to  be  held  permanently  in  the' vaults  of  the  member  bank  and 
in  the  Federal  reserve  bapk,  shall  be  held  in  its  vaults  or  in  the  Federal  reserve 
bank,  or  in  both,  at  the  option  of  the  member  bank. 

(c)  A  bank  in  a  central  reserve  city,  as  now  or  hereafter  defined,  shall  hold 
and  maintain  a  reserve  equal  to  eighteen  per  centum  of  the  aggregate  amount 
of  its  demand  deposits  and  five  per  centum  of  its  time  deposits,  as  follows: 

In  its  vaults  six-eighteenths  thereof. 

In  the  Federal  reserve  bank  seven-eighteenths. 

The  balance  of  said  reserves  shall  be  held  in  its  own  vaults  or  in  the  Federal 
reserve  bank,  at  its  option. 

Any  Federal  reserve  bank  may  receive  from  the  member  banks  as  reserves, 
not  exceeding  one-half  of  each  installment,  eligible  paper  as  described  in  section 
fourteen  properly  indorsed  and  acceptable  to  the  said  reserve  bank. 

If  a  State  bank  or  trust  company  is  required  by  the  law  of  its  State  to 
keep  its  reserves  either  in  its  own  vaults  or  with  another  State  bank  or  trust 
company,  such  reserve  deposits  so  kept  in  such  State  bank  or  trust  company 
shall  be  construed,  within  the  meaning  of  this  section,  as  if  they  were  reserve 
deposits  in  a  national  bank  in  a  reserve  or  central  reserve  city  for  a  period  of 
three  years  after  the  Secretary  of  the  Treasury  shall  have  officially  announced 
the  establishment  of  a  Federal  reserve  bank  in  the  district  in  which  such  State 
bank  or  trust  company  is  situate.  Except  as  thus  provided,  no  member  bank 
shall  keep  on  deposit  with  any  nonmember  bank  a  sum  in  excess  of  ten  per  cent- 
um of  its  own  paid-up  capital  and  surplus.  No  member  bank  shall  act  as  the 
medium  or  agent  of  a  nonmember  bank  in  applying  for  or  receiving  discounts 
from  a  Federal  reserve  bank  under  the  provisions  of  this  Act  except  by  permis- 
sion of  the  Federal  Reserve  Board. 

The  reserve  carried  by  a  member  bank  with  a  Federal  reserve  bank  may, 
under  the  regulations  and  subject  to  such  penalties  as  may  be  prescribed  by  the 
K«d«ral  lloBorvo  lioard,  be  checked  against  and  withdrawn  by  such  member  bank 
for  the  ptirpoBo  of  meeting  existing  liabilities:  Provided,  however.  That  no 
hfuik  hIiiiII  nt  any  time  make  new  loans  or  shall  pay  any  dividends  unless  and 
until  the  total  reserve  required  by  law  is  fully  restored. 

In  eHiitnnting  the  reserves  required  by  this  Act,  the  net  balance  of  amounts 
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due  to  and  from  other  banks  shall  be  taken  as  the  basis  for  ascertaining  the 
deposits  against  which  reserves  shall  be  determined.  Balances  in  reserve  banks 
due  to  member  banks  shall,  to  the  extent  herein  provided,  be  counted  as  reserves. 
National  banks  located  in  Alaska  or  outside  the  continental  United  States 
may  remain  nonmember  banks,  and  shall  in  that  event  maintain  reserves  and 
comply  with  all  the  conditions  now  provided  by  law  regulating  them;  or  said 
banks,  except  in  the  Philippine  Islands,  may,  with  the  consent  of  the  Reserve 
Board,  become  member  banks  of  any  one  of  the  reserve  districts,  and  shall, 
in  that  event,  take  stock,  maintain  reserves,  and  be  subject  to  all  the  other  pro- 
visions of  this  Act. 

Sec.  20.  So  much  of  sections  two  and  three  of  the  Act  of  June  twentieth, 
eighteen  hundred  and  seventy-four,  entitled  "An  Act  fixing  the  amount  of 
United  States  notes,  providing  for  a  redistribution  of  the  national-bank  cur- 
rency, and  for  other  purposes,'^  as  provides  that  the  fund  deposited  by  any 
national  banking  association  with  the  Treasurer  of  the  United  States  for  the 
redemption  of  its  notes  shall  be  counted  ^s  a  part  of  its  lawful  reserve  as  pro- 
vided in  the  Act  aforesaid,  is  hereby  repealed.  And  from  and  after  the  passage 
of  this  Act  such  fund  of  five  per  centum  shall  in  no  case  be  counted  by  any 
national  banking  association  as  a  part  of  its  lawful  reserve. 

Sec.  21.  Bank  examinations.  Section  fifty-two  hundred  and  forty,  United 
States  Revised  Statutes,  is  amended  to  read  as  follows : 

The  Comptroller  of  the  Currency,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  appoint  examiners  who  shall  examine  every  member  bank  at 
least  twice  in  each  calendar  year  and  of tener  if  considered  necessary :  Provided, 
however.  That  the  Federal  Reserve  Board  may  authorize  examination  by  the 
State  authorities  to  be  accepted  in  the  case  of  State  banks  and  trust  companies 
and  may  at  any  time  direct  the  holding  of  a  special  examination  of  State  banks 
or  trust  companies  that  are  stockholders  in  any  Federal  reserve  bank.  The  ex- 
aminer making  the  examination  of  any  national  bank,  or  of  any  other  member 
bank,  shall  have  power  to  make  a  thorough  examination  of  all  the  affairs  of 
the  bank  and  in  doing  so  he  shall  have  power  to  administer  oaths  and  to  examine 
any  of  the  officers  and  agents  thereof  under  oath  and  shall  make  a  full  and 
detailed  report  of  the  condition  of  said  bank  to  the  Comptroller  of  the  Cur- 
rency. 

The  Federal  Reserve  Board,  upon  the  recommendation  of  the  Comptroller 
of  the  Currency,  shall  fix  the  salaries  of  all  bank  examiners  and  make  report 
thereof  to  Congress.  The  expense  of  the  examinations  herein  provided  for 
shall  be  assessed  by  the  Comptroller  of  the  Currency  upon  the  banks  examined 
in  proportion  to  assets  or  resources  held  by  the  banks  upon  the  dates  of  exam- 
ination of  the  various  banks. 

In  addition  to  the  examinations  made  and  conducted  by  the  Comptroller  of 
the  Currency,  every  Federal  reserve  bank  may,  with  the  approval  of  the  Fed- 
eral reserve  agent  or  the  Federal  Reserve  Board,  provide  for  special  exami- 
nation of  member  banks  within  its  district.  The  expense  of  such  examinations 
shall  be  borne  by  the  bank  examined.  Such  examinations  shall  be  so  conducted 
as  to  inform  the  Federal  reserve  bank  of  the  condition  of  its  member  banks  and 
of  the  lines  of  credit  which  are  being  extended  by  them.  Every  Federal  re- 
serve bank  shall  at  all  times  furnish  to  the  Federal  Reserve  Board  such  infor- 
mation as  may  be  demanded  concerning  the  condition  of  any  member  bank  with- 
in the  district  of  the  said  Federal  reserve  bank. 
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No  bank  shall  be  subject  to  any  visitatorial  powers  other  than  such  as  are 
authorized  by  law,  or  vested  in  the  courts  of  justice  or  such  as  shall  be  or  shall 
have  been  exercised  or  directed  by  Congress,  or  by  either  House  thereof  or  by 
any  committee  of  Congress  or  of  either  House  duly  authorized. 

The  Federal  Reserve  Board  shall,  at  least  once  each  year,  order  an  exami- 
nation of  each  Federal  reserve  bank,  and  upon  joint  application  of  ten  member 
banks  the  Federal  Reserve  Board  shall  order  a  special  examination  and  report 
of  the  condition  of  any  Federal  reserve  bank. 

Sec.  22.  No  member  bank  or  any  officer,  director,  or  employee  thereof 
shajl  hereafter  make  any  loan  or  grant  any  gratuity  to  any  bank  examiner.  Any 
bank  officer,  director,  or  employee  violating  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  imprisoned  not  exceeding  one  year  or 
fined  not  more  than  $5,000,  or  both ;  and  may  be  fined  a  further  sum  equal  to 
the  money  so  loaned  or  gratuity  given.  Any  examiner  accepting  a  loan  or 
gratuity  from  any  bank  examined  by  him  or  from  an  officer,  director,  or  em- 
ployee thereof  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  impris- 
oned not  exceeding  one  year  or  fined  not  more  than  $5,000,  or  both ;  and  may  be 
fined  a  further  sum  equal  to  the  money  so  loaned  or  gratuity  given ;  and  shall 
forever  thereafter  be  disqualified  from  holding  office  as  a  national-bank  ex- 
aminer. No  national-bank  examiner  shall  perform  any  other  service  for  com- 
pensation while  holding  such  office  for  any  bank  or  officer,  director,  or  em- 
ployee thereof. 

Other  than  the  usual  salary  or  director's  fee  paid  to  any  officer,  director,  or 
employee  of  a  member  bank  and  other  than  a  reasonable  fee  paid  by  said  bank 
to  such  officer,  director,  or  employee  for  services  rendered  to  such  bank,  no 
officer,  director,  employee,  or  attorney  of  a  member  bank  shall  be  a  beneficiary 
of  or  receive,  directly  or  indirectly,  any  fee,  commission,  gift,  or  other  consid- 
eration for  or  in  connection  with  any  transaction  or  business  of  the  bank.  No 
•  examiner,  public  or  private,  shall  disclose  the  names  of  borrowers  or  the  col- 
lateral for  loans  of  a  member  bank  to  other  than  the  proper  officers  of  such 
bank  without  first  having  obtained  the  express  permission  in  writing  from  the 
Comptroller  of  the  Currency,  or  from  the  board  of  directors  of  such  bank,  except 
when  ordered  to  do  so  by  a  court  of  competent  jurisdiction,  or  by  direction  of  the 
Congress  of  the  United  States,  or  of  either  House  thereof,  or  any  committee  of 
Congress  or  of  either  House  duly  authorized.  Any  person  violating  any  pro- 
vision of  this  section  shall  be  punished  by  a  fine  of  not  exceeding  $5,000  or  by 
imprisonment  not  exceeding  one  year,  or  both. 

Except  as  provided  in  existing  laws,  this  provision  shall  not  take  effect  until 
sixty  days  after  the  passage  of  this  Act. 

Sec.  28.  The  stockholders  of  every  national  banking  association  shall  be 
held  individually  responsible  for  all  contracts,  debts,  and  engagements  of  such 
association,  each  to  the  amount  of  his  stock  therein,  at  the  par  value  thereof 
in  addition  to  the  amount  invested  in  such  stock.  The  stockholders  in  any 
national  banking  association  who  shall  have  transferred  their  shares  or  reg- 
istered the  transfer  thereof  within  sixty  days  next  before  the  date  of  the  failure 
0  of  such  association  to  meet  its  obligations,  or  with  knowledge  of  such  impending 
failure,  shall  be  liable  to  the  same  extent  as  if  they  had  made  no  such  transfer, 
to  the  extent  that  the  subsequent  transferee  fails  to  meet  such  liability;  but 

this  provision  shall  not  be  construed  to  affect. in  any  way  any  recourse  which 
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8uch  shareholders  might  otherwise  have  against  those  in  whose  names  such 
shares  are  registered  at  the  time  of  such  failure. 

Sxc.  24.  Loans  on  farm  lands.  Any  national  banking  association  not 
situated  in  a  central  reserve  city  may  make  loans  secured  by  improved  and  un- 
encumbered farm  land,  situated  within  its  Federal  reserve  district,  but  no  such 
loan  shall  be  made  for  a  longer  time  than  five  years,  nor  for  an  amount  ex- 
ceeding fifty  per  centum  of  the  actual  value  of  the  property  offered  as  security. 
Any  such  bank  may  make  such  loans  in  an  aggregate  sum  equal  to  twenty- 
five  per  centum  of  its  capital  and  surplus  or  to  one-third  of  its  time  deposits  and 
such  banks  may  continue  hereafter  as  heretofore  to  receive  time  deposits  and  to 
pay  interest  on  the  same. 

The  Federal  Reserve  Board  shall  have  power  from  time  to  time  to  add  to  the 
list  of  cities  in  which  national  banks  shall  not  be  permitted  to  make  loans, 
secured  upon  real  estate  in  the  manner  described  in  this  section. 

Sec.  25.  Foreign  branches.  Any  national  banking  association  possessing 
a  capital  and  surplus  of  $1,000,000  or  more  may  file  application  with  the  Fed- 
eral Reserve  Board,  upon  such  conditions  and  under  such  regulations  as  may  be 
prescribed  by  the  said  board,  for  the  purpose  of  securing  authority  to  establish 
branches  in  foreign  countries  or  dependencies  of  the  United  States  for  the 
furtherance  of  the  foreign  commerce  of  the  United  States,  and  to  act,  if  re- 
quired to  do  so,  as  fiscal  agents  of  the  United  States.  Such  application  shall 
specify,  in  addition  to  the  name  and  capital  of  the  banking  association  filing  it, 
the  place  or  places  where  the  banking  operations  proposed  are  to  be  carried  on, 
and  the  amount  of  capital  set  aside  for  the  conduct  of  its  foreign  business.  The 
Federal  Reserve  Board  shall  have  power  to  approve  or  to  reject  such  application 
if,  in  its  judgment,  the  amount  of  capital  proposed  to  be  set  aside  for  the  con- 
duct of  foreign  business  is  inadequate,  or  if  for  other  reasons  the  granting  of 
such  application  is  deemed  inexpedient. 

Every  national  banking  association  which  shall  receive  authority  to  establish 
foreign  branches  shall  be  required  at  all  times  to  furnish  information  concern- 
ing the  condition  of  such  branches  to  the  Comptroller  of  the  Currency  upon 
demand,  and  the  Federal  Reserve  Board  may  order  special  examinations  of 
the  said  foreign  branches  at  such  time  or  times  as  it  may  deem  best  Every 
such  national  banking  association  shall  conduct  the  accounts  of  each  foreign 
branch  independently  of  the  accounts  of  other  foreign  branches  established 
by  it  and  of  its  home  office,  and  shall  at  the  end  of  each  fiscal  period  transfer 
to  its  general  ledger  the  profit  or  loss  accruing  at  each  branch  as  a  separate 
item. 

Sec.  26.  {^Inconsistent  acts  —  repeals.']  All  provisions  of  law  inconsistent 
with  or  superseded  by  any  of  the  provisions  of  this  Act  are  to  that  extent  and 
to  that  extent  only  hereby  repealed:  Provided,  Nothing  in  this  Act  contained 
shall  be  construed  to  repeal  the  parity  provision  or  provisions  contained  in  an 
Act  approved  March  fourteenth,  nineteen  hundred  entitled  "An  Act  to  define  ' 
and  fix  the  standard  of  value,  to  maintain  the  parity  of  all  forms  of  money 
issued  or  coined  by  the  United  States,  to  refund  the  public  debt,  and  for  other 
purposes,"  and  the  Secretary  of  the  Treasury  may  for  the  purpose  of  maintain- 
ing such  parity  and  to  strengthen  the  gold  reserve,  borrow  gold  on  the  security 
of  United  States  bonds  authorized  by  section  two  of  the  Act  last  referred  to 
or  for  one-year  gold  notes  bearing  interest  at  a  rate  of  not  to  exceed  three  per 
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centum  per  annum,  or  sell  the  same  if  necessary  to  obtain  gold.  When  the 
funds  of  the  Treasury  on  hand  justify,  he  may  purchase  and  retire  such  out 
standing  bonds  and  notes. 

Src.  27.  [National  currency  associations  —  national  monetary  commission 
—  Revised  Statutes  sections  reenacted  —  tax  on  circulation  of  naiional  bank 
notes,"]  The  provisions  of  the  Act  of  May  thirtieth,  nineteen  hundred  and 
eight,  authorizing  national  currency  associations,  the  issue  of  additional  nation- 
al-bank circulation,  and  creating  a  IN'ational  Monetary  Commission,  which 
expires  by  limitation  under  the  terms  of  such  Act  on  the  thirtieth  day  of  June, 
nineteen  hundred  and  fourteen,  are  hereby  extended  to  June  thirtieth,  nine- 
teen hundred  and  fifteen,  and  sections  fifty-one  hundred  and  fifty-three,  fifty- 
one  hundred  and  seventy-two,  fifty-one  hundred  and  ninety-one,  and  fifty-two 
hundred  and  fourteen  of  the  Eevised  Statutes  of  the  United  States,  which  were 
amended  by  the  Act  of  May  thirtieth,  nineteen  hundred  and  eight,  are  hereby 
reenacted  to  read  as  such  sections  read  prior  to  May  thirtieth,  nineteen  hundred 
and  eight,  subject  to  such  amendments  or  modifications  as  are  prescribed  in 
this  Act :  Provided,  however.  That  section  nine  of  the  Act  first  referred  to  in 
this  section  is  hereby  amended  so  as  to  change  the  tax  rates  fixed  in  said  Act 
by  making  the  portion  applicable  thereto  read  as  follows : 

National  banking  associations  having  circulating  notes  secured  otherwise 
than  by  bonds  of  the  .United  States,  shall  pay  for  the  first  three  months  a  tax 
at  the  rate  of  three  per  centum  per  aimum  upon  the  average  amount  of  such  of 
their  notes  in  circulation  as  are  based  upon  the  deposit  of  such  securities,  and 
afterwards  an  additional  tax  rate  of  one-half  of  one  per  centum  per  annum 
for  each  month  until  a  tax  of  six  per  centum  per  annum  is  reached,  and  there- 
after such  tax  of  six  per  centum  per  annum  upon  the  average  amount  of  such 
notes. 

Sec.  28.  [Reduction  of  capital  of  national  banking  associations.']  Section 
fifty-one  hundred  and  forty-three  of  the  Revised  Statutes  is  hereby  amended 
and  reenacted  to  read  as  follows :  Any  association  formed  under  this  title  may, 
by  the  vote  of  shareholders  owning  two-thirds  of  its  capital  stock,  reduce  its 
capital  to  any  sum  not  below  the  amount  required  by  this  title  to  authorize  the 
formation  of  associations;  but  no  such  reduction  shall  be  allowable  which 
will  reduce  the  capital  of  the  association  below  the  amount  required  for  its  out- 
standing circulation,  nor  shall  any  reduction  be  made  until  the  amount  of  the 
proposed  reduction  has  been  reported  to  the  Comptroller  of  the  Currency  and 
such  reduction  has  been  approved  by  the  said  Comptroller  of  the  Currency  and 
by  the  Federal  Beserve  Board,  or  by  the  organization  committee  pending  the  or- 
ganization of  the  Federal  Reserve  Board. 

Sec.  29.  [1/  part  of  act  held  invalid  —  effect  on  remainder.]  If  any  clause, 
sentence,  paragraph,  or  part  of  this  Act  shall  for  any  reason  be  adjudged  by 
any  court  of  competent  jurisdiction  to  be  invalid,  smsh  judgment  shall  not 
affect,  impair,  or  invalidate  the  remainder  of  this  Act,  out  shall  be  confined  in 
its  operation  to  the  clause,  sentence,  paragraph,  or  part  thereof  directly  in- 
volved in  the  controversy  in  which  such  judgment  shall  have  been  rendered. 

Seo.  30.  [Right  to  amend.]  The  right  to  amend,  alter,  or  repeal  this  Act  is 
hereby  expressly  reserved. 
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See  CEMETERIES. 


NATIONAL  FORESTS. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 


NATIONAL  MILITARY  PARK. 


See  PUBLIC  PARKS. 


NATIONAL  ZOOLOGICAL  PARK. 

See  PUBLIC  PARKS. 


NAUTICAL  ALMANAC. 


See  NAVY. 
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NAVAL  ACADEMY. 

4 

Act  of  March  7,  1912,  Ch.  53,   286. 

Naval  Academy  —  Course  Reduced  —  Commissions  to  Midshipmen 
at  Sea  —  Issue  to  Graduates  of  Class  of  1909  —  No  Back  Pay,  etc. 
286. 
Act  of  March  4,  1913,  Ch.  148,    286. 
Board  of  Visitors,  286. 
Payment  to  Servants,  287. 

Act  of  July  9,  1913,  Ch.  5,   287. 

Number  of  Midshipmen  Increased  —  Commissions  on  Graduation, 
287. 


An  Act  Authorizing  that  commission  of  ensign  be  given  midshipmen  upon  gradnatioB  from 

the  Naval  Academy. 

lAct  of  March  7,  1012,  ch.  53.] 

\Naval  A  cademy  —  course  reduced  —  commissions  to  midshipmen  at  sea  — 
issue  to  graduates  of  class  of  1909  —  no  back  pay,  efc]  That  the  course  at 
the  Naval  Academy  shall  be  four  years,  and  midshipmen  on  graduation  shall 
be  commissioned  ensigns:  Provided,  That  midshipmen  now  performing  two 
years'  service  at  sea  in  accordance  with  existing  law  shall  be  commissioned 
forthwith  as  ensigns  from  the  date  of  the  passage  of  this  Act:  And  provided^ 
That  those  midshipmen  of  the  class  which  was  graduated  in  nineteen  hundred 
and  nine,  who  have  completed  two  years'  service  afloat,  and  who  are  due  for 
promotion,  shall  be  commissioned  ensigns  to  take  rank  with  the  other  members 
of  their  class,  according  to  their  standing  as  determined  by  their  final  multi- 
ples, respectively,  for  the  six  years'  course,  from  the  fifth  day  of  June,  nine- 
teen hundred  and  eleven,  the  date  of  rank  to  which  they  were  entitled  prior  to 
the  passage  of  this  Act:  And  provided  further.  That  no  back  pay  or  allowances 
shall  result  by  reason  of  the  passage  of  this  Act     [S7  Stat,  L.  75.] 


[Board  of  Visitors.']  *  *  *  Hereafter  the  Board  of  Visitors  to  the  Naval 
Academv  shall  consist  of  seven  members  of  the  Committee  on  Xaval  Affairs  of 
the  United  States  Senate  and  seven  members  of  the  Committee  on  Xaval  Affairs 
of  the  House  of  Representatives,  to  be  appointed  by  the  respective  chairmen 
thereof,  and  the  members  so  appointed  shall  visit  the  Naval  Academy  annually 
at  such  time  as  the  chairman  of  the  Board  of  Visitors  shall  appoint,  and  the 
members  of  each  House  of  Congress  of  said  board  may  visit  said  academy  to- 
gether or  separately  as  the  said  board  may  elect  during  the  session  of  Congress. 
The  expenses  of  the  members  of  the  board  shall  be  their  actual  expenses  while 

cnffaffcd  upon  their  duties  as  members  of  said  board,  not  to  exceed  $5  per  day 
^  ^         *  28G  *  i' 
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and  their  actual  expenses  of  travel  by  the  shortest  mail  routes :  Provided^  That 
so  much  of  chapter  sixty-eight,  Statutes  at  Large,  volume  twenty,  page  two 
hundred  and  ninety,  as  is  inconsistent  with  the  provisions  of  this  Act  is  here- 
by repealed.     [57  Stat.  L.  907.'] 

This    and   the   next   paragraph   are    from  See  5  Fed.  Stat.  Annot.  223,  for  the  pro- 

the   Navy   Appropriation   Act   of   March    4,      vision  here  repealed. 
1913,  ch.  148. 

^Payment  to  servants.]  *  *  *  That  hereafter  such  additional  payments 
from  the  midshipmen's  commissary  fund  as  the  superintendent  of  the  Naval 
Academy  may  deem  necessary  may  be  made  to  the  servants  authorized  in  the 
commissary  department     \_S7  Stat.  L.  907.] 


An  Act  Providing  for  an  increase  in  the  number  of  midshipmen  at  the  United  States  Naval 

Academy  after  June  thirtieth,  nineteen  hundred  and  thirteen. 

lAct  of  July  9,  1013,  ch.  5.] 

[^Number  of  midshipmen  increased  —  commissioTis  on  graduation.]  That 
after  June  thirtieth,  nineteen  hundred  and  thirteen,  and  until  June  thirtieth, 
nineteen  hundred  and  nineteen,  there  shall  be  allowed  at  the  Naval  Academy 
two  midshipmen  for  each  Senator,  Representative,  and  Delegate  in  Congress, 
one  for  Porto  Eico,  two  for  the  District  of  Columbia,  and  ten  appointed  each 
year  at  large :  Provided,  That  midshipmen  on  graduation  shall  be  commissioned 
ensigns  in  the  Navy,  or  may  be  assigned  by  the  Secretary  of  the  Navy  to  fill 
vacancies  in  the  lowest  commissioned  grades  of  the  Marine  Corps  or  Staff  Corps 
of  the  Navy.    [SS  Stat.  L.  lOS.] 


NAVAL  HOMES. 

See  HOSPITALS  AND  ASYLUMS. 


NAVIGABLE  STREAMS. 

Sec  RIVERS,  HARBORS,  AND  CANALS. 


NAVIGATION. 

See  SHIPPING  AND  NAVIGATION. 


NAVY. 

Act  of  March  11,  1912,  Ch.  55,  289. 

Officers  —  Suspended  from  Promotion  for  Six  Months  if  Failing  on 
Examination,  289. 
Act  of  August  22,  1912,  Ch.  335,    289. 

Pay  Corps  Increased  -r  Limit  for  Fiscal  Year,  289. 

Officers  Retired  to  Make  Vacancies  —;  Rank  and  Pay  —  Allowances 
for  Death  in  Service  —  Cause  of  Death  Restricted  —  Children 
Added  to  Beneficinries  —  Pay  of  Chiefs  of  Bureaus  —  Increased 
Pay  for  Service,  etc.  Repealed  —  Present  Commissions  Not  Affected 
—  Retired  Officers  —  Pay  for  Performing  Active  Duty  —  Limi- 
tation in  Time  of  Peace  —  When  Retired  Pay  Exceeds  that  of  Lieu- 
tenant Senior  Grade  —  Disposal  of  Useless  Papers  on  Vessels,  290. 

Enlistment  Term  Made  Four  Years  —  Voluntary  Extensions  Per^ 
mitted  —  Pay  and  Allowances  at  End  of  Existing  Term  —  Re- 
enlistments —  Bounty  to  Be  Given  —  Payment  at  End  of  Four 
Years  if  Term  Extended  —  Increased  Pay  for  Reenlistments  —  Ex- 
tension Equivalent  to  Continuous  Service  —  Discharges  Within 
Three  Months  of  Expiration  of  Term  —  No  Reduction  or  Increase 
of  Pay,  etc,  291. 

Civilian  Employees  in  Island  Possessions,  292, 

Recruiting  Seamen  —  Certificate  of  Age  Required  —  Under  Oath  of 
Applicant  —  Discharge  of  Minors,.  292, 

Bureau  of  Equipment  —  Distribution  of  Duties,  etc,  Directed  — 
Discontinuance  of  Bureau  on  Completion  —  Use  of  Appropriatiotts 
Restricted  —  Report  to  Congress  of  Distribution,  etc,  293. 

Nautical  Almanac  —  Exchange  of  Data  zinth  Foreign  Offices  —  Termi- 
nation —  Work  of  Office  Force  —  Use  of  Employees  on  Tables  of 
the  Planets,  etc,  —  Meridian  of  Washington,  293. 

Medical  Department  —  Dental  Corps  —  Assistant  Dental  Surgeons  — 
Pharmacists,  294, 

Commutation  of  Rations  to  Prisoners,  295. 

Exchange  of  Typezvriters,  etc,  295. 

Gunnery  Sergeants  —  Pay,  Allozvances,  etc,  295. 

Navy  Ration  or  Commutation,   296. 

Duties  of  Enlisted  Men-  on  Battleships  when  Docked,  *etc,j  Limited, 
296. 

Act  of  August  22,  1912,  Ch.  336,  296. 

Sec,  2,  Prohibited  Naval  Enlistments,  296. 

Act  of  August  23,  1912,  Ch.  350,  296. 

Bureau  of  Equipment  —  Technical  Services,   296. 

Bureau  of  Steam  Engineering  —  Technical  Sennces,  297. 

Bureau  of  Construction  and  Repairs  —  Technical  Services,  297. 

Bureau  of  Ordnance  —  Technical  Services,  297. 

Bureau  of  Docks  and  Yards  —  Technical  Sennces,  297. 

Act  of  March  4,  1913,  Ch.  142,  297. 

Bureau  of  Equipment  —  Technical  Sennces,    297. 
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Act  of  March  4,  1913,  Ch.  148,   297. 

Naval  and  Military  Academy  Service  —  Longevity  Restrictions  as  to, 
in  Navy  and  Marine  Corps  —  Longevity  Credit  to  Appointments 
from  CivU  Life  Repealed  —  Precedence  of  Staff  Officers  —  Avia- 
tion Duty  —  Pay  Increased  for  Details  on  —  Nurse  Corps  —  Pay- 
ments  of  Commutation  to,  Allowed  —  Officers  to  Receive  Pay,  etc, 
from  Dates  of  Commissions,  298. 

'Additional  Pay  to  Employees  while  on  Leave  Not  Allowed,  299. 

Purchase  of  Projectiles,  299. 

Establishing  Coal  Depots,  299. 

Naval  Hospitals,  299. 

Dental  Reserve  Corps  —  Organised  as  Part  of,  3(X). 

Contracts  to  be  Awarded  by  Items,  300. 

Marine  Corps -^  Provisions  —  Navy  Ration  or  Commutation  —  Pur- 
chases of  Articles  for  Sale  to  Officers,  etc,  300. 

Act  of  December  19,  1913,  Ch.  301. 

Marine  Corps  —  Tenure  of  Office  of  Major  General  Commandant, 
301. 


CROSS-REFERENCES. 

Improper  Enlistments,  see  ARTICLES  FOR  THE  GOVERNMENT  OF  THE 

NAVY. 
Forfeiture  of  Citizenship  bv  Desertion,  see  CITIZENSHIP,  * 

Navy  Mail  Clerk,  see  POSTAL  SERVICE. 
See  also  NAVAL  ACADEMY. 


An  Act  To  amend  section  fifteen  hundred  and  five  of  the  Revised  Statutes  of  the  United  States 
providing  for  the  suspension  from  promotion  of  ofiScers  of  the  Navy  if  not  professionally 
qualified. 

lAct  of  March  11,  1912,  ch.  55.] 

[Navy  —  officers  —  suspended  from  promotion  for  six  months  if  failing  on 
examination.']  That  section  fifteen  hundred  and  five  of  the  Revised  Statutes  be, 
and  is  hereby,  amended  to  read  as  follows : 

"Sec.  1 505.  Any  officer  of  the  IS'avy  on  the  active  list  below  the  rank  of 
commander  who,  upon  examination  for  promotion,  is  found  not  professionally 
qualified,  shall  be  suspended  from  promotion  for  a  period  of  six  months  from 
the  date  of  approval  of  said  examination,  and  shall  suffer  a  loss  of  numbers 
equal  to  the  average  six  months'  rate  of  promotion  to  the  grade  for  which  said 
officer  is  undergoing  examination  during  the  five  fiscal  years  next  preceding  the 
date  of  approval  of  said  examination,  and  upon  the  termination  of  said  sus- 
pension from  promotion  he  shall  be  reexamined,  and  in  case  of  his  failure  upon 
such  reexamination  he  shall  be  dropped  from  the  service  with  not  more  than 
one  year's  pay:  Provided,  That  the  provisions  of  this  Act  shall  be  effective 
from  and  after  January  first,  nineteen  hundred  and  eleven."     [57  Stat.  L.  75.] 

For  R.  S.  sec.  1505  as  it  formerly  read  see  6  Fed.  Stat.  Annot.  297. 


[Pay  Corps  increased  —  limit  for  fiscal  year,"]     *    *    *    The  grades  of  the 

active  list  of  the  Pay  Corps  of  the  Navy  are  hereby  increased  by  ten  additional 

paymasters,  in  all  eighty-six  paymasters,  and  by  twenty  additional  passed  ^%^ 
F.  S,  A,  Supp.— 19/  280 
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sistant  and  assistant  paymasters,  in  all  one  hundred  and  sixteen  passed  assist- 
ant and  assistant  paymasters:  Provided^  That  the  total  increase  of  the  Pay 
Corps  of  the  Navy  shall  not  exceed  twenty  during  the  first  fiscal  year.  [S7 
Stat.  L.  S«5.] 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

\_Offlcers  retired  to  make  va^cancies  —  rank  amd  pay  —  allowances  for  death 
in  service  —  cause  of  death  restricted  —  children  added  to  beneficiaries  —  pay 
of  chiefs  of  bureaus  —  increased  pay  for  service,  etc.,  repealed  —  present  comr 
missions  not  affected  —  retired  officers  —  pay  for  performing  active  duty  — 
limitation  in  time  of  peace  —  when  retired  pay  exceeds  that  of  lieutenant  sen- 
ior  grade  —  disposal  of  useless  papers  on  vessets."}  *  *  *  That  hereafter  any 
officer  retired  under  the  provisions  of  sections  eight  and  nine  of  the  Act  ap- 
proved March  third,  eighteen  hundred  and  ninety-nine,  an  Act  to  reorganize 
and  increase  the  efficiency  of  the  personnel  of  the  Navy  and  Marine  Corps  of 
the  United  States,  shall  be  retired  with  the  rank  and  three-fourths  the  sea  pay 
of  the  grade  from  which  he  is  retired. 

That  the  Act  approved  May  thirteenth,  nineteen  hundred  and  eight,  making 
appropriations  for  the  naval  service  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  nine,  and  for  other  purposes,  in  so  far  as  it  relates  to  the 
payment  of  six  months'  pay  to  the  widow  of  an  officer  or  enlisted  man  and  so 
forth,  be  amended  to  read  as  follows : 

"That  hereafter  immediately  upon  official  notification  of  the  death,  from 
wounds  or  disease  not  the  result  of  his  own  misconduct,  of  any  officer  or  enlist- 
ed man  on  the  active  list  of  the  Navy  and  Marine  Corps  the  Paymaster  General 
of  the  Navy  shall  cause  to  be  paid  to  the  widow,  and,  if  no  widow,  to  the  chil- 
dren, and,  if  there  be  no  children,  to  any  other  dependent  relative  of  such 
officer  or  enlisted  man  previously  designated  by  him,  an  amount  equal  to  six 
months'  pay  at  the  rate  received  by  such  officer  or  enlisted  man  at  the  date  of 
his  death,  less  seventy-five  dollars  in  the  case  of  an  officer  and  thirty-five  dollars 
in  the  case  of  an  enlisted  man,  to  defray  expenses  of  interment,  and  the  residue, 
if  any,  of  the  amount  reserved  shall  be  paid  subsequently  to  the  designated 
person.'' 

That  the  portion  of  the  Act  entitled  "An  Act  making  appropriations  for  the 
naval  service  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
eleven,  and  for  other  purposes,"  approved  June  twenty-fourth,  nineteen  hundred 
and  ten,  which  reads  as  follows : 

"The  pay  and  allowances  of  chiefs  of  bureaus  of  the  Navy  Department  shall 
be  the  highest  shore-duty  pay  and  allowances  of  the  rear  admiral  of  the  lower 
nine,  and  all  officers  of  the  Navy  who  are  now  serving  or  who  shall  hereafter 
serve  as  chief  of  bureau  in  the  Navy  Department,  and  are  eligible  for  retirement 
after  thirty  years'  service,  shall  have,  while  on  the  active  list,  the  rank,  title, 
and  emoluments  of  a  chief  of  bureau,  in  the  same  manner  as  is  already  provided 
by  statute  law  for  such  officers  upon  retirement  by  reason  of  age  or  length  of 
service,  and  such  officers,  after  thirty  years'  service,  shall  be  entitled  to  and  shall 
receive  new  commissions  in  accordance  with  the  rank  and  title  hereby  con- 
ferred," be,  and  the  same  is  hereby,  repealed :  Provided,  That  no  officer  who  has 
received  his  commission  under  the  provisions  of  said  Act  shall  be  deprived  of 
said  commission  or  the  rank,  title,  and  emoluments  thereof  by  virtue  of  this 
repeal. 

Hereafter  any  naval  officer  on  the  retired  list  may,  with  his  consent,  in  the 
discretion  of  the  Secretary  of  the  Navy,  be  ordered  to  such  duty  as  he  may  be 
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able  to  perform  at  sea  or  on  shore,  and  while  so  employed  in  time  of  peace  shall 
receive  the  pay  and  allowances  of  an  officer  of  the  active  list  of  the  same  rank : 
Provided,  That  no  such  retired  officer  so  employed  on  active  duty  shall  receive^ 
in  time  of  peace,  any  greater  pay  and  allowances  than  the  pay  and  allowances 
which  are  now  or  may  hereafter  be  provided  by  law  for  a  lieutenant  senior 
grade  on  the  active  list  of  like  length  of  service:  And  provided  further.  That 
any  such  officer  whose  retired  pay  exceeds  the  highest  pay  and  allowances  of  the 
grade  of  lieutenant  senior  grade,  shall,  while  so  employed  in  time  of  peace^  re- 
ceive his  retired  pay  only,  in  lieu  of  all  other  pay  and  allowances. 

The  Act  "to  authorize  and  provide  for  the  disposal  of  useless  papers  in  ex- 
ecutive departments,'^  approved  February  sixteenth,  eighteen  hundred  and 
eighty-nine,  is  hereby  amended  so  that  accumulations  in  the  files  of  vessels  of 
the  Navy  of  papers  that,  in  the  judgment  of  the  commander  in  chief  of  the  fleet, 
are  not  needed  or  useful  in  the  transaction  of  current  business  and  have  no  per- 
manent value  or  historical  interest  may  be  disposed  of  by  the  commander  in 
chief  of  the  fleet  by  sale,  after  advertisement  for  proposals,  as  waste  papers  if 
practicable,  or  if  not  practicable,  then  otherwise,  as  may  appear  best  for  the 
interests  of  the  Government,  the  commander  in  chief  of  the  fleet  to  make  re- 
port thereon  to  the  Secretary  of  the  Navy ;  provided  always  that  no  papers  less 
than  two  years  old  from  the  date  of  the  last  indorsement  thereon  and  no  corre- 
spondence, or  the  related  papers,  with  officers  or  representatives  of  a  foreign  gov- 
ernment shall  be  destroyed  or  disposed  of  by  such  commander  in  chief  of  the 
fleet.     [S7  Stat.  L.  S«5.] 

This  is  from  sec.  1  of  the  Navy  Appropria*  For  the  proyision  of  the  Act  of  June  24, 

tion  Act  of  Aug.  22,  1912,  ch.  335.  1910,  hereby  amended,  see  1912  Supp.  Fed. 

For  the  Act  of  March  3,  1899  (Navy  Per-  Stat.  Annot.  281. 

sonnel  Act)  see  5  Fed.  Stat.  Annot.  249.  For  the  Act  of  Feb.  16,  1889,  hereby  amend- 

For  the  provision  of  the  Act  of  May  13,  ed,  see  3  Fed.  Stat.  Annot.  65. 
1908,  hereby  amended,  see  1909  Supp.  Fed. 
Stat.  Annot.  390,  391. 

[Efdistment  term  made  four  years  —  voluntary  extensions  permitted  —  pay 
and  allowances  aJt  end  of  existing  term  —  reenlistments  —  bounty  to  he  given 
—  payment  at  end  of  four  years  if  term  extended  —  increased  pay  for  reenr 
listments  —  extension  equivalent  to  continuous  service  —  discharges  within 
three  months  of  expiration  of  term  —  no  reduction  or  increase  of  pay,  etc."] 
*  *  *  That  the  term  of  enlistment  of  all  enlisted  men  of  the  United  States 
Navy  other  than  those  who  are  enlisted  during  minority  shall  be  four  years. 

That  the  term  of  enlistment  of  any  enlisted  man  in  the  Navy  may,  by  his 
voluntary  written  agreement,  under  such  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Navy  with  the  approval  of  the  President,  be  extended  for 
a  period  of  either  one,  two,  three,  or  four  full  years  from  the  date  of  expira- 
tion of  the  then  existing  four-year  term  of  enlistment,  and  subsequent  to  said 
date  such  enlisted  men  as  extend  the  term  of  enlistment  as  authorized  in  this 
section  shall  be  entitled  to  and  shall  receive  the  same  pay  and  allowances  in  all 
respects  as  though  regularly  discharged  and  reenlisted  immediately  upon  expira- 
tion of  their  term  of  enlistment,  and  such  extension  shall  not  operate  to  deprive 
them  upon  discharge  at  the  termination  thereof  of  any  right,  privilege,  or  bene- 
fit to  which  they  would  be  entitled  at  the  expiration  of  a  four-year  term  of  en- 
listment. 

That  section  fifteen  hundred  and  seventy-three  of  the  Eevised  Statutes  of  the 
United  States  as  amended  by  section  sixteen  of  an  Act  entitled  "An  Act  to  re- 
organize and  increase  the  efficiency  of  the  personnel  of  the  Navy  and  Marine 
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Corps  of  the  United  States,"  approved  March  third,  eighteen  hundred  and 
ninety-nine,  be,  and  the  same  is  hereby,  amended  to  read  as  follows :  "If  any  en- 
listed man  or  apprentice,  being  honorably  discharged,  shall  reenlist  for  four 
years  within  four  months  thereafter,  he  shall,  on  presenting  his  honorable  dis- 
charge or  on  accounting  in  a  satisfactory  manner  for  its  loss,  be  entitled  to  a  gra- 
tuity of  four  months'  pay  equal  in  amount  to  that  which  he  would  have  received 
if  he  had  been  employed  in  actual  service :  Provided,  That  any  enlisted  man  in 
the  Navy  whose  term  of  enlistment  has  been  extended  for  an  aggregate  of  four 
years  shall,  after  the  expiration  of  the  preceding  four-year  term  of  enlistment 
upon  which  the  extension  is  made  and  if  otherwise  entitled  to  an  honorable  dis- 
charge, be  paid  the  gratuity  above  provided :  And  provided.  That  anv  man  who 
has  received  an  honorable  discharge  from  his  last  term  of  enlistment,  or  who  has 
received  a  recommendation  for  reenlistment  upon  the  expiration  of  his  last 
term  of  enlistment,  who  reenlists  for  a  term  of  four  years  within  four  months 
from  the  date  of  his  discharge,  shall  receive  an  increase  of  one  dollar  and  thirty- 
six  cents  per  month  to  the  pay  prescribed  for  the  rating  in  which  he  serves  for 
each  successive  reenlistment:  And  provided  further.  That  an  extension  of  the 
period  of  enlistment  as  hereinbefore  authorized,  aggregating  four  years,  shall 
be  held  and  considered  as  equivalent  to  continuous  service  with  respect  to  all 
rights,  privileges,  and  benefits  granted  for  such  service  pursuant  to  law." 

That  under  such  regulations  as  the  Secretary  of  the  Navy  may  prescribe, 
with  the  approval  of  the  President,  any  enlisted  man  may  be  discharged  at  any 
time  within  three  months  before  the  expiration  of  his  term  of  enlistment  or  ex- 
tended enlistment  without  prejudice  to  any  right,  privilege,  or  benefit  that  he 
would  have  received,  except  pay  and  allowances  for  the  unexpired'  period  not 
served,  or  to  which  he  would  thereafter  become  entitled,  had  he  served  his  full 
term  of  enlistment  or  extended  enlistment :  Provided,  That  nothing  in  this  Act 
shall  be  held  to  reduce  or  increase  the  pay  and  allowances  of  enlisted  men  of 
the  Navy  now  authorized  pursuant  to  law.    [S7  Stat.  L.  SSO.'\ 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

For  R.  S.  sec.  1573  as  it  read  prior  to  this  amendment  see  5  Fed.  Stat.  Annot.  332. 

[Civilian  employees  in  island  possessions."]  *  *  *  That  the  accounting 
officers  of  the  Treasury  are  hereby  authorized  and  directed  to  allow,  in  the 
settlement  of  accounts  of  disbursing  officers  involved,  payments  made  under  the 
appropriation  "Contingent,  Navy,"  to  civilian  employees  appointed  by  the  Navy 
Department  for  duty  in  and  serving  at  naval  stations  maintained  in  the  island 
possessions  during  the  fiscal  year  nineteen  hundred  and  thirteen.  [57  Stat.  L. 
SSL] 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

[Recruiting  seamen  —  certificate  of  age  required  —  under  oath  of  applicant 
—  discharge  of  minors.]  *  *  *  That  no  part  of  this  appropriation  shall 
be  expended  in  recruiting  seamen,  ordinary  seamen,  or  apprentice  seamen  un- 
less, in  case  of  minors,  a  certificate  of  birth  or  a  verified  written  statement 
by  the  parents,  or  either  of  them,  or  in  case  of  their  death  a  verified  written 
statement  by  the  legal  guardian,  be  first  furnished  to  the  recruiting  officer, 
showing  applicant  to  be  of  age  required  by  naval  regulations,  which  shall  be 
presented  with  the  application  for  enlistment;  except  in  cases  where  such 
certificate  is  unobtainable,  enlistment  may  be  made  when  the  recruiting  officer 
is  convinced  that  oath  of  applicant  as  to  age  is  credible ;  but  when  it  is  after- 
wards found,  upon  evidence  satisfactory  to  the  Navy  Department,  that  recruit 
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has  sworn  falsely  as  to  age,  and  is  under  eighteen  years  of  age  at  the  time  of 
enlistment,  he  shall,  upon  request  of  either  parent,  or  in  case  of  their  death  by 
the  legal  guardian,  be  released  from  service  in  the  Navy,  upon  payment  of 
full  cost  of  first  outfit,  unless,  in  any  given  case,  the  Secretary,  in  his  discre- 
tion, shall  relieve  said  recruit  of  such  payment.     [37  Stat.  L.  SSS.'] 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

[Bureau  of  Equipment  —  distribution  of  duties,  etc.,  directed  —  discontinu- 
ance of  "bureau  on  completion^  —  use  of  appro.priations  restricted  —  report  to 
Congress  of  distribution,  etc.]  Distribution  of  duties:  That  duties  assigned 
by  law  to  the  Bureau  of  Equipment  shall  be  distributed  among  the  other  bureaus 
and  offices  of  the  Navy  Department  in  such  manner  as  the  Secretary  of  the 
Navy  shall  consider  expedient  and  proper  during  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  thirteen,  and  the  Secretary  of  the  Navy,  with 
the  approval  of  the  President,  is  hereby  authorized  and  directed  to  assign  and 
transfer  to  said  other  bureaus  and  offices,  respectively,  all  available  funds  here- 
tofore and  hereby  appropriated  for  the  Bureau  of  Equipment  and  such  civil 
employees  of  the  bureau  as  are  authorized  by  law,  and  when  such  distribution 
of  duties,  funds,  and  employees  shall  have  been  completed,  the  Bureau  of 
Equipment  shall  be  discontinued  as  hereinbefore  provided:  Provided,  That 
nothing  herein  shall  be  so  construed  as  to  authorize  the  expenditure  of  any  ap- 
propriation for  purposes  other  than  those  specifically  provided  by  the  terms 
of  the  appropriations,  or  the  submission  of  estimates  for  the  Naval  Establish- 
ment for  the  fiscal  year  nineteen  hundred  and  fourteen,  except  in  accordance 
with  the  order  and  arrangement  of  the  naval  appropriation  Act  for  the  year 
nineteen  hundred  and  twelve:  Provided  further.  That  the  Secretary  of  the 
Navy  shall  report  to  Congress  at  the  beginning  of  its  next  ensuing  session 
the  distribution  of  the  duties  of  the  Bureau  of  Equipment  made  by  him  under 
the  authorization  herein  granted,  with  full  statement  in  relation  to  said  dis- 
tribution and  the  performance  of  navy-yard  work  therein  involved.  [57  Stat, 
L.  SS9.'] 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

[Nautical  Almanac  —  exchange  of  data  with  foreign  offices  —  termination 
—  worJc  of  office  force  —  use  of  employees  on  tables  of  the  planets,  etc.  —  mer- 
idian of  Washington.^  *  *  *  The  Secretary  of  the  Navy  is  hereby  author- 
ized to  arrange  for  the  exchange  of  data  with  such  foreign  almanac  offices 
as  he  may  from  time  to  time  deem  desirable  with  a  view  to  reducing  the  amount 
of  duplication  of  work  in  preparing  the  different  national  nautical  and  astro- 
nomical almanacs  and  increasing  the  total  data  which  may  be  of  use  to  navi- 
gators and  astronomers  available  for  publication  in  the  American  Ephemeris 
and  Nautical  Almanac:  Provided,  That  any  such  arrangement  shall  be  termi- 
nable on  one  year's  notice:  Provided  further.  That  the  work  of  the  Nautical 
Almanac  Office  during  the  continuance  of  any  such  arrangement  shall  be  con- 
ducted so  that  in  case  of  emergency  the  entire  portion  of  the  work  intended  for 
the  use  of  navigators  may  be  computed  by  the  force  employed  by  that  office, 
and  without  any  foreign  cooperation  whatsoever :  Provided  further.  That  any 
employee  of  the  Nautical  Almanac  Office  who  may  be  authorized  in  any  annual 
appropriation  bill  and  whose  services  in  whole  or  in  part  can  be  spared  from 
the  duty  of  preparing  for  publication  the  annual  volumes  of  the  American 
Ephemeris  and  Nautical  Almanac  may  be  employed  by  said  office  in  the  duty 

of  improving  the  tables  of  the  planets,  moon,  and  stars,  to  be  used  in  prepar- 
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ing  for  publication  the  annual  volumes  of  the  office:  Provided  further.  That 
section  four  hundred  and  thirtj-five,  Revised  Statutes,  is  hereby  repealed. 
[S7  Stat.  L.  Sk2.'\ 

This  18  from  the  Navy  Appropriation  Act  of  Aug.  22.  1912.  eh.  335.    For  R.  8.  see.  485. 
■M  S  IM.  8Ut.  Annot.  246. 

[Medical  Department  —  Dental  Corps  —  assistant  dental  surgeons  —  phar- 
macists,'] *  *  *  That  the  appointment  of  not  more  than  thirty  assistant 
dental  sui^eons  be,  and  the  same  is  hereby,  authorized,  said  assistant  dental 
surgeons  to  be  a  part  of  the  Medical  Department  of  the  United  States  Navy, 
to  serve  professionally  the  personnel  of  the  naval  service,  and  to  perform  such 
otlier  duties  as  may  be  prescribed  by  competent  authority. 
I  That  all  original  appointments  herein  authorized  shall  be  made  by  the  Sec- 
retary of  the  Navy  in  the  grade  of  acting  assistant  dental  surgeon,  and  all 
appointees  to  such  grade  shall  be  citizens  of  the  United  States,  between  twenty- 
four  and  thirty-two  years  of  age,  and  shall  be  graduates  of  standard  medical 
or  dental  colleges  trained  in  the  several  branches  of  dentistry,  of  good  moral 
character,  of  unquestionable  professional  repute,  and  before  appointment  shall 
pass  satisfactory  physical  and  professionfl  examinations,  including  tests  of  skill 
in  practical  dentistry,  of  proficiency  in  the  several  usual  subjects  in  a  standard 
dental  college  course,  and  in  such  other  subjects  of  general  education  as  are 
now  or  may  hereafter  be  required  for  admission  to  the  Medical  Corps  of  the 
Navy. 

That  at  the  end  of  three  years  from  the  passage  of  this  Act  all  acting  assist- 
ant dental  surgeons  who  have  had  two  or  more  years*  service  under  their  orig- 
inal appointment^  as  herein  provided,  shall  undergo  such  physical  and  competi- 
tive professional  examinations  as  the  Secretary  of  the  Xavy  may  prescribe  to 
determine  their  fitness  to  receive  commissions  in  the  Xavv,  and  if  found  quali- 
fied they  shall  be  appointed  assistant  dental  surgeons,  with  the  rank  of  lienten* 
ant  (junior  graded «  in  the  order  of  standing  as  determined  by  the  professional 
examinations  provided  for  in  this  Act. 

That  after  the  competitive  examinations  provided  for  in  section  three  of 
this  Act  have  been  held*  acting  assistant  doital  sui^reons  thereafter  appointed 
shall  serve  a  probationary  period  of  three  years^  and  upon  the  completion  of 
such  period  shall  undergo  such  examinations  as  the  Secretary  of  the  Xavy  may 
prescribe  to  determine  their  fitness  to  receive  commissions  in  the  Xavy,  and, 
if  found  qualified*  they  shall  be  appointed  assistant  dental  surgeons,  with  the 
rank  of  lieutenant  junior  grade"^. 

That  if  any  acting  assistant  dental  surgeon  shall  fail  upon  the  examinations 
prescnKxi  in  this  Act  he  shall  be  honorably  discharged  from  the  naval  service, 
anJ  the  arrointruent  of  an  ao^tins:  dental  sur£^?on  mav  be  revoked  at  anv  time 
in  the  discretion  of  the  Secretary  of  the  Xavy. 

Tha:  all  arro:n:ees  authortreJ  by  this  Act  shall  take  rank  and  precedence 
in  the  sar:ie  r  anner  in  all  resivots  as  in  the  case  of  apwintecs  to  the  Medical 
Ccrw  of  the  Xavy,  and  shall  no:  exercise  command  over  persons  in  the  ?favy 
c'>er  than  den:al  sv.rgeons  and  suoh  enlisted  men  as  may  be  detailed  to  assist 
theti  by  ccmreten:  authority, 

Tha:  all  o£cers  of  the  dental  corps  authorised  by  this  Act  shall  receive 
the  same  ray  and  all:'.vances  as  o:i?cer5  of  corresponding  rank  and  length  of 
senrlce  in  the  Medi.'al  Corps  of  the  Xavy. 

That  all  cri-.-er?  ct  the  dental  corps  anthorired  by  this  Act  shall  be  eligible 
to  recrement  in  the  sa^'re  manner  and  under  the  same  conditions  as  oflSoen 

d»4 


Act  of  Aug.  22,  1912.  NAVY.  Act  of  Aug.  22,  1912. 

of  the  Medical  Corps  of  the  Navy:  Provided,  That  section  fourteen  hundred 
and  forty-five  of  the  Revised  Statutes  of  the  United  States  shall  not  be  appli- 
cable to  the  oflScers  herein  authorized :  And  provided  further.  That  the  dentist 
now  employed  at  the  Naval  Academy  shall  not  be  displaced  by  the  operation 
of  this  Act  and  he  shall  have  the  same  official  status,  pay,  and  allowances  as 
may  be  provided  for  the  senior  dental  surgeon  at  the  Military  Academy. 

That  the  Secretary  of  the  Navy  is  hereby  authorized  to  appoint,  for  tempo- 
rary service,  suitably  qualified  acting  dental  surgeons  when  necessary  to  the 
health  and  efficiency  of  the  personnel  of  the  Naval  Service :  Provided,  That  the 
total  strength  of  the  dental  corps,  including  those  appointed  for  temporary  serv- 
ice under  this  Act,  shall  not  exceed  the  proportion  of  one  to  each  thousand  of 
the  authorized  enlisted  strength  of  the  Navy  and  Marine  Corps :  Provided  fur- 
ther. That  appointments  issued  under  authority  of  this  Act  may  be  revoked 
at  any  time,  shall  have  no  legal  force  or  effect  except  for  the  time  the  temporary 
appointee  is  in  active  service,  and  shall  include  no  right  of  retirement. 

That  all  appointments  authorized  by  this  Act,  except  the  appointment  of 
acting  dental  surgeons,  shall  be  made  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate. 

That  all  laws  and  parts  of  laws  inconsistent  with  the  provisions  of  this  Act 
be,  and  the  same  are  hereby,  repealed :  Provided,  That  the  tests  of  qualifica- 
tions for  appointment  to  the  said  reserve  corps  and  to  the  dental  corps  may 
be  varied  to  suit  the  subjects  of  such  branch  of  the  healing  art  or  specialty 
of  surgery  of  which  specialists  may  be  required  and  in  the  discretion  of  the 
Secretary  of  the  Navy  such  specialists  may  be  grouped  separately:  Provided 
further.  That  of  the  dental  surgeons  hereby  authorized  to  be  appointed  to  said 
Medical  Reserve  Corps  and  to  the  said  Dental  Corps,  the  whole  number  ordered 
to  active  duty  shall  not  exceed  the  number  the  Secretary  of  the  Navy  may 
deem  actually  necessary  to  the  health  and  efficiency  of  the  personnel  of  the 
Navy  and  Marine  Corps  and,  in  time  of  peace,  the  number  shall  not  exceed 
the  proportion  of  one  dental  officer  to  one  thousand  of  said  personnel. 

That  pharmacists  shall,  after  six  years  from  date  of  warrant,  be  commis- 
sioned chief  pharmacists  after  passing  satisfactorily  such  examination  as  the 
Secretary  of  the  Navy  may  prescribe,  and  shall,  on  promotion,  have  the  rank, 
pay,  and  allowances  of  chief  boatswains.    [S7  Stat,  L,  S^.] 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

[Commutation  of  rations  to  prisoners.'}  ♦  ♦  *  That  the  Secretary  of 
the  Navy  is  authorized  to  commute  rations  for  such  general  courts-martial 
prisoners  in  such  amounts  as  seem  to  him  proper,  which  may  vary  in  accord- 
ance with  the  location  of  the  naval  prison,  but  which  shall  in  no  case  exceed 
thirty  cents  per  diem  for  each  ration  so  commuted.    \_37  Stat.  L.  S^6.] 

This  ifl  from  the  Kavy  Appropriation  Act  of  Aug,  22,  1912,  ch.  335. 

[Exchange  of  typewriters,  etc.']  *  *  *  That  hereafter  wornout  type- 
writing and  computing  machines  for  the  naval  establishment  may  be  exchanged 
as  a  part  of  the  purchase  price  of  new  ones.    [^7  Stat.  L.  5^6.] 

This  is  from  the  Nayy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

[Ounnery  sergeants  —  pay,  allowances,  etc."]  *  *  »  That  the  gunnery 
sergeants  of  the  Marine  Corps  shall  hereafter  receive  the  same  pay,  and  be 
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entitled  to  the  allowances,  rank,  continuous-service  pay,  and  retired  pay  of  a 
first  sergeant  in  said  corps.     [37  Stat  L.  SBl."] 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

[Navy  ration  or  commutation.']  »  »  *  and  no  law  shall  be  construed 
to  entitle  marines  on  shore  duty  to  any  rations,  or  commutation  thereof,  other 
than  such  as  now  are  or  may  hereafter  be  allowed  to  enlisted  men  in  the  Army : 
Providedj  however.  That  hereafter  when  it  is  impracticable,  or  the  expense  is 
found  greater  to  supply  marines  serving  on  shore  duty  in  the  island  posses- 
sions and  on  foreign  stations  with  the  Army  ration,  such  marines  may  be  al- 
lowed the  Navy  ration  or  commutation  therefor.     [^7  Stat.  L.  352.'] 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 

[Duties  of  enlisted  men  on  battleships  when  docked,  etc.,  limited.]  *  *  * 
No  enlisted  men  or  seamen,  not  including  commissioned  and  warrant  officers, 
on  battleships  of  the  Navy,  when  such  battleships  are  docked  or  laid  up  at 
any  navy  yard  for  repairs,  shall  be  ordered  or  required  to  perform  any  duties 
except  such  as  are  or  may  be  performed  by  the  crew  while  at  sea  or  in  a  foreign 
port.     [37  Stat.  L.  355.] 

This  is  from  the  Navy  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 


Sec.  2.  [Prohibited  naval  enlistments.]  That  section  fourteen  hundred  and 
twenty  of  the  Revised  Statutes,  as  amended  by  the  Acts  of  Congress  approved 
May  twelfth,  eighteen  hundred  and  seventy-nine,  and  February  twenty-third, 
eighteen  hundred  and  eighty-one,  be,  and  the  same  is  hereby,  amended  to  read 
as  follows: 

''Sec.  1420.  No  minor  under  the  age  of  fourteen  years,  no  insane  or  in- 
toxicated person,  and  no  person  who  has  deserted  in  time  of  war  from  the  naval 
or  military  service  of  the  United  States,  shall  be  enlisted  in  the  naval  service." 
[37  Stat.  L,  356.] 

The  above  is  the  first  part  of  sec.  2  of  the  amends  R.  S.  sec.  1998,  and  is  given  under 

Act  of  Aug.  22,  1912,  ch.  336.    The  remainder  the  title  Citizenship,  ante,  p.  43. 

of  this  section  amends  R.  S.  sec.  1624.     See  For  R.  S.  sec.  1420  as  it  read  prior  to  this 

the  title  Abticles  for  the  Govebnment  op  amendment  see  5  Fed.  Stat.  Annot.  271. 
THE  Navy,  ante,    p.  29.    Sec.  1  of  this  Act 


[Bureau  of  Equipment — technical  services.]  *  *  *  The  services  of 
draftsmen  and  such  other  technical  services  as  the  Secretary  of  the  Ifavy  may 
deem  necessary  may  be  employed  only  in  the  Bureau  of  Equipment,  and  at  rates 
of  compensation  not  exceeding  those  paid  hereunder  prior  to  January  first, 
nineteen  hundred  and  twelve,  to  carry  into  effect  the  various  appropriations 
for  "Increase  of  the  Navy"  and  "Equipment  of  vessels,"  to  be  paid  from  the 
appropriation  "Equipment  of  vessels" :  Provided,  That  the  expenditures  on 
this  account  for  the  fiscal  year  nineteen  hundred  and  thirteen  shall  not  exceed 
$9,500.  A  statement  of  the  persons  employed  hereimder,  their  duties,  and  the 
compensation  paid  to  each  shall  be  made  to  Congress  each  year  in  the  annual 
estimates.     [37  Stat.  L.  391.] 

This  and  the  four  paragraphs  following  are  from  the  Legislative,  Executive,  and  Ju- 
dicial Appropriation  Act  of  Aug.  23,  1912,  ch.  350. 
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[^Bureau  of  Steam  Engineering  —  technical  services."]  *  *  *  The  serv- 
ices of  draftsmen  and  such  other  technical  services  as  the  Secretary  of  the 
Navy  may  deem  necessary  may  be  employed  only  in  the  Bureau  of  Steam  En- 
gineering and  at  rates  of  compensation  not  exceeding  those  paid  hereunder  prior 
to  January  first,  nineteen  hundred  and  twelve,  to  carry  into  effect  the  various 
appropriations  for  "Increase  of  the  Navy"  and  "Steam  machinery,"  to  be  paid 
from  the  appropriation  "Steam  machinery" :  Provided,  That  the  expenditures 
on  this  account  for  the  fiscal  year  nineteen  hundred  and  thirteen  shall  not  ex- 
ceed $33,700.  A  statement  of  the  persons  employed  hereunder,  their  duties, 
and  the  compensation  paid  to  each  shall  be  made  to  Congress  each  year  in  the 
annual  estimates.     [87  Stat.  L.  SOS.] 

[Bureau  of  construction  and  repair  —  technical  services.']  *  ♦  *  The 
services  of  draftsmen  and  such  other  technical  services  as  the  Secretary  of  the 
Navy  may  deem  necessary  may  be  employed  only  in  the  Bureau  of  Construc- 
tion and  Repair  and  at  rates  of  compensation  not  exceeding  those  paid  here- 
under prior  to  January  first,  nineteen  hundred  and  twelve,  to  carry  into  effect 
the  various  appropriations  for  "Increase  of  the  Navy"  and  "Construction  and 
Repair,"  to  be  paid  from  the  appropriation  "Construction  and  Repair":  Pro- 
vided, That  the  expenditures  on  this  account  for  the  fiscal  year  nineteen  hun- 
dred and  thirteen  shall  not  exceed  $88,300.  A  statement  of  the  persons  em- 
ployed hereunder,  their  duties,  and  the  compensation  paid  to  each  shall  be 
made  to  Congress  each  year  in  the  annual  estimates.     [37  Stat.  L.  SOS.] 

[Bureau  of  ordrumce  —  technical  services.]  *  *  *  The  services  of 
clerks,  draftsmen,  and  such  other  technical  services  as  the  Secretary  of  the 
Navy  may  deem  necessary  may  be  employed  only  in  the  Bureau  of  Ordnance, 
and  at  rates  of  compensation  not  exceeding  those  paid  hereunder  prior  to  Jan- 
uary first,  nineteen  hundred  and  twelve,  to  carry  into  effect  the  various  appro- 
priations for  "Increase  of  the  Navy"  and  "Ordnance  and  ordnance  stores"  to 
be  paid  from  the  appropriation  "Ordnance  and  ordnance  stores":  Provided, 
That  the  expenditures  on  this  account  for  the  fiscal  year  nineteen  hundred  and 
thirteen  shall  not  exceed  $12,800.  A  statement  of  the  persons  employed  here- 
under, their  duties,  and  the  compensation  paid  to  each,  shall  be  made  to  Con- 
gress each  year  in  the  annual  estimates.     [87  Stat.  L.  898.] 

[Bureau  of  docTcs  and  yards  —  technical  services.]  ♦  *  *  The  services 
of  skilled  draftsmen  and  such  other  technical  services  as  the  Secretary  of  the 
Navy  may  deem  necessary  may  be  employed  only  in  the  Bureau  of  Yards  and 
Docks  to  carry  into  effect  the  various  appropriations  and  allotments  thereunder 
and  be  paid  from  such  appropriations  and  allotments:  Provided,  That  the 
expenditures  on  this  account  for  the  fiscal  year  nineteen  hundred  and  thirteen 
shall  not  exceed  $50,000.  A  statement  of  the  persons  employed  hereunder,  their 
duties,  and  the  compensation  paid  to  each,  shall  be  made  to  Congress  each 
year  in  the  annual  estimates.     [87  Stat.  L.  89J^.] 


{^Bureau  of  equipment  —  technical  services.]  *  *  ♦  The  services  of 
draftsmen  and  such  other  technical  services  as  the  Secretary  of  the  Navy  may 
deem  necessary  may  be  employed  only  in  the  Bureau  of  Equipment,  and  at 
rates  of  compensation  not  exceeding  those  paid  hereunder  prior  to  January 
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first,  nineteen  hundred  and  twelve,  to  carry  into  effect  the  various  appropriations 
for  "Increase  of  the  Navy"  and  "Equipment  of  vessels,"  to  be  paid  from  the 
appropriation  "Equipment  of  vessels":  Provided,  That  the  expenditures  on 
this  account  for  the  fiscal  year  nineteen  hundred  and  fourteen  shall  not  exceed 
$9,500.  A  statement  of  the  persons  employed  hereunder,  their  duties,  and  the 
compensation  paid  to  each  shall  be  made  to  Congress  each  year  in  the  annual 
estimates.     [37  Stat.  L.  768.'] 

ThU  is  from  the  Leffislatiye,  Executive,  and  Judicial  Appropriation  Act  of  March  4, 
1913,  ch.  142. 


J^Naval  and  military  academy  service  —  longevity  restriction^  as  to,  in  Navy 
and  Marine  Corps  —  longevity  credit  to  appointments  from  civil  life  repealed 
—  precedence  of  staff  officers  —  aviation  duty  —  pay  increased  for  details  on  — 
Nurse  Corps  —  payments  of  commutation  to,  allowed  —  officers  to  receive  pay, 
etc.,  from  dates  of  commissions."]  *  *  *  Hereafter  the  service  of  a  mid- 
shipman at  the  United  States  Naval  Academy,  or  that  of  a  cadet  at  the  United 
States  Military  Academy,  who  may  hereafter  be  appointed  to  the  United  States 
Naval  Academy,  or  to  the  United  States  Military  Academy,  shall  not  be  counted 
in  computing  for  any  purpose  the  length  of  service  of  any  ofiicer  in  the  Navy 
or  in  the  Marine  Corps. 

That  so  much  of  an  Act  entitled  "An  Act  to  reorganize  and  increase  the 
efficiency  of  the  personnel  of  the  Navy  and  Marine  Corps,"  approved  March 
third,  eighteen  hundred  and  ninety-nine,  which  reads  as  follows :  "and  that  all 
officers,  including  warrant  officers,  who  have  been  or  may  be  appointed  to  the 
Navy  from  civil  life  shall,  on  the  date  of  appointment,  be  credited  for  com- 
puting their  pay,  with  five  years'  service,"  shall  not  apply  to  any  person  enter- 
ing the  Navy  from  and  after  the  passage  of  this  Act:  Provided,  That  section 
fourteen  hundred  and  eighty-six  of  the  Revised  Statutes  shall  not  apply  in  the 
case  of  officers  who  enter  the  Navy  after  the  passage  of  this  Act  and  all  such 
officers  shall  take  precedence  when  of  the  same  grade  according  to  their  re- 
spective dates  of  commission  in  that  grade. 

That  from  and  after  the  passage  and  approval  of  this  Act  the  pay  and 
allowances  that  are  now  or  may  be  hereafter  fixed  by  law  for  officers  of  the 
Navy  and  Marine  Corps  shall  be  increased  thirty-five  per  centum  for  such 
officers  as  are  now  or  may  hereafter  be  detailed  by  the  Secretary  of  the  Navy 
on  aviation  duty:  Provided,  That  this  increase  of  pay  and  allowances  shall  be 
given  to  such  officers  only  as  are  actual  flyers  of  heavier-than-air  craft,  and  while 
so  detailed:  Provided  further.  That  no  more  than  thirty  officers  of  the  Navy 
and  Marine  Corps  shall  be  detailed  to  aviation  service :  Provided  further.  That 
no  officer  above  the  rank  of  lieutenant  commander  in  the  Navy  or  major  in  the 
Marine  Corps  shall  be  detailed  for  actual  flying :  Provided  further.  That  noth- 
ing in  this  provision  shall  be  construed  to  increase  the  total  number  of  officers 
now  in  the  Navy  or  Marine  Corps. 

That  the  accounting  officers  of  the  Treasury  are  hereby  authorized  and  di- 
rected to  allow  in  the  accounts  of  disbursing  officers  of  the  Navy  all  payments 
heretofore  made  by  them  in  accordance  with  orders  or  regulations  of  the  Sec- 
retary of  the  Navy  for  commutation  of  subsistence  to  members  of  the  Nurse 
Corps  of  the  Navy  at  the  rate  therein  specified. 

That  all  officers  of  the  Navy  who,  since  the  third  day  of  March,  eighteen 
hundred  and  ninety-nine,  have  been  advanced  or  may  hereafter  be  advanced 
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in  grade  or  rank  pursuant  to  law  shall  be  allowed  the  pay  and  allowances  of  the 
higher  grade  or  rank  from  the  dates  stated  in  their  commissions.  [S7  Stat,  L. 
891.1 

This  u  from  the  Navy  Appropriation  Act      1899,  see  5  Fed.  Stat.  Annot.  249. 
of  March  4,  1913,  ch.  148.  For  R.  S.  sec.  1486,  see  5  Fed.  Stat.  Annot 

For  the  Navy  Personnel  Act  of  March  3,      293. 

[^Additional  pay  to  employees  while  on  leave  not  allowed.']  *  ♦  *  That 
employees  while  taking  their  leaves  of  absence  shall  not  receive  compensation 
for  services  rendered  during  the  period  of  such  leave  of  absence  in  addition  to 
leave  pay.     [37  Stat.  L.  SOS.] 

This  is  from  the  Kavy  Appropriation  Act  of  March  4,  1913,  ch.  148. 

[Purchase  of  projectiles.']  *  *  *  That  hereafter  no  part  of  any  appro- 
priation shall  be  expended  for  the  purchase  of  shells  or  projectiles  for  the 
Navy  except  for  shells  or  projectiles  purchased  in  accordance  with  the  terms 
and  conditions  of  proposals  submitted  by  the  Secretary  of  the  Navy  to  all  the 
manufacturers  of  shells  and  projectiles  and  upon  bids  received  in  accordance 
with  the  terms  and  requirements  of  such  proposals :  Provided,  That  this  restric- 
tion shall  not  apply  to  purchases  of  shells  or  projectiles  of  an  experimental  nature 
or  to  be  used  for  experimental  purposes  and  paid  for  from  the  appropriation 
'Experiments,  Bureau  of  Ordnance"  :  Provided,  That  hereafter  the  Secretary 
of  the  Navy  is  hereby  authorized  to  make  emergency  purchases  of  war  material 
abroad:  And  provided  further.  That  when  such  purchases  are  made  abroad, 
this  material  shall  be  admitted  free  of  duty.     [37  Stat.  L.  896.] 

This  is  from  the  Navy  Appropriation  Act  of  March  4,  1913,  ch.  148. 

[Estahlishing  coal  depots.]  *  ♦  *  Section  fifteen  hundred  and  fifty-two 
of  the  Revised  Statutes  of  the  United  States,  authorizing  the  Secretary  of  the 
Navy  to  establish,  at  such  places  as  he  may  deem  necessary,  suitable  depots  for 
coal  and  other  fuel  for  the  supply  of  steamships  of  war,  is  hereby  repealed.  [57 
Stat.  L.  898.] 

This  is  from  the  Nayy  Appropriation  Act  of  March  4,  1913,  ch.  148.    For  R.  S.  sec.  1552, 
see  5  Fed.  Stat.  Annot.  307. 

[Navai  hospitals,]  Section  four  thousand  eight  hundred  and  ten  of  the  Re- 
vised Statutes  of  the  United  States  is  hereby  amended  so  as  to  read  as  follows: 

**SeC.  4810.  The  Secretary  of  the  Navy  shall  procure  at  suitable  places 
proper  sites  for  Navy  hospitals,  and  if  the  necessary  buildings  are  not  procured 
with  the  site,  shall  cause  such  to  be  erected,  having  due  regard  to  economy,  and 
giving  preference  to  such  plans  as  with  most  convenience  and  least  cost  will  ad- 
mit of  subsequent  additions,  when  the  funds  permit  and  circumstances  require ; 
and  shall  provide,  at  one  of  the  establishments,  a  permanent  asylum  for  disabled 
and  decrepit  Navy  officers,  seamen,  and  marines :  Provided,  That  hereafter  no 
sites  shall  be  procured  or  hospital  buildings  erected  or  extensions  to  existing 
hospitals  made  unless  hereafter  authorized  by  Congress:  Provided,  That  the 
sum  of  $70,000  is  appropriated,  to  be  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  for  the  building  of  a  new  power  plant  at  the  Naval 
Hospital,  Chelsea,  Massachusetts,  said  sum  of  money  to  be  paid  into  the  Treas- 
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ury  from  the  proceeds  of  sale  of  land  authorized  by  the  naval  Act  of  June 
twenty-ninth,  nineteen  hundred  and  six."     \_S7  Stat.  L.  902,"] 

This  is  from  the  Navy  Appropriation  Act  of  March  4,  1913,  ch.  148. 

For  R.  S.  sec.  4810  as  it  read  prior  to  this  amendment  see  3  Fed.  Stat.  Annot.  262. 

[Dental  Reserve  Corps.']  *  *  *  That  a  Navy  Dental  Reserve  Corps  is 
hereby  authorized  to  be  organized  and  operated  under  the  provisions  of  the 
Act  approved  August  twenty-second,  nineteen  hundred  and  twelve,  providing 
for  the  organization  and  operation  of  a  Navy  Medical  Reserve  Corps,  and  differ- 
ing therefrom  in  no  respect  other  than  that  the  qualification  requirements  of  the 
appointees  shall  be  dental  surgeons  and  graduates  of  reputable  schools  of  medi- 
cine or  dentistry  instead  of  '^graduates  of  reputable  schools  of  medicine,''  and  so 
many  of  said  appointees  may  be  ordered  to  temporary  active  service  as  the  Sec- 
retary of  the  Navy  may  deem  necessary  to  the  health  and  efficiency  of  the  per- 
sonnel of  the  Navy  and  Marine  Corps,  providing  the  whole  number  of  both  reg- 
ular corps  and  reserve  corps  dental  surgeons  in  active  service  shall  not  excee<l, 
in  time  of  peace,  one  to  each  one  thousand  five  hundred  of  the  said  personnel, 
and  no  dental  surgeon  shall  render  service  other  than  temporary  service  until 
his  appointment  shall  have  been  confirmed  by  the  Senate:  Provided  further. 
That  Dental  Corps  officers  of  permanent  tenure  shall  be  appointed  from  the 
Dental  Reserve  Corps  membership  in  accordance  with  the  said  provisions  of  the 
said  Act,  and  all  such  appointees  shall  be  citizens  of  the  United  States  between 
twenty-two  and  thirty  years  of  age,  of  good  moral  character,  of  unquestionable 
professional  repute,  and  before  appointment  shall  pass  satisfactory  physical  and 
professional  examinations,  and  when  appointed  shall  take  rank  and  precedence 
in  the  same  manner  in  all  respects  as  in  the  case  of  appointees  to  the  Medical 
Corps  of  the  Navy  and  shall  receive  corresponding  pay  and  allowances  and, 
when  they  reach  the  age  of  sixty-four  years,  be  entitled  to  retired  pay.  [57 
Stat.  L.  903.] 

This  is  from  the  I^avy  Appropriation  Act  of  March  4,  1913,  ch.  148. 

[Contracts  to  be  awarded  hy  items.']  *  *  *  That  from  and  after  the  pass- 
age of  this  Act  all  awards  of  contracts  for  provisions  for  the  Navy  shall  be  made 
by  individual  items;  the  contract  for  each  item  being  awarded  to  the  lowest 
responsible  bidder.     [37  Stat.  L.  90^.] 

This  is  from  the  Navy  Appropriation  Act  of  March  4,  1913,  ch.  148. 

[Marine  Corps  —  provisions  —  navy  ration  or  commutation  —  purchases  of 
articles  for  sale  to  officers,  etc.]  Provisions,  Marine  Corps:  For  noncommis- 
sioned officers,  musicians,  and  privates  serving  ashore;  subsistence  and  lodging 
of  enlisted  men  when  traveling  on  duty,  or  cash  in  lieu  thereof;  commutation  of 
rations  to  enlisted  men  regularly  detailed  as  clerks  and  messengers;  payment  of 
board  and  lodging  of  applicants  for  enlistment  while  held  under  observation, 
recruits,  and  recruiting  parties;  transportation  of  provisions,  and  the  employ- 
ment of  necessary  labor  connected  therewith ;  ice  for  offices  and  preservation  of 
rations,  $890,000.  No  law  shall  be  construed  to  entitle  enlisted  men  on  shore 
duty  to  any  rations  or  commutation  therefor  other  than  such  as  are  now  or  may 
hereafter  be  allowed  enlisted  men  in  the  Army :  Provided,  however.  That  when 
it  is  impracticable  or  the  expense  is  found  greater  to  supply  marines  serving  on 
shore  duty  in  the  island  possessions  and  on  foreign  stations  with  the  Army  ra- 
tion, such  marines  mav  be  allowed  the  Navv  ration  or  commutation  therefor: 
Provided,  That  hereafter  so  much  of  this  appropriation  as  mav  be  necessary 
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may  be  applied  for  the  purchase,  for  sale  to  officers,  enlisted  men,  and  civilian 
employees,  of  such  articles  of  subsistence  stores  as  may  from  time  to  time  be 
designated  and  under  such  regulations  as  mav  be  prescribed  by  the  Secretary  of 
the  Navy.     [37  Stat.  L.  909.^ 

This  is  from  the  Navy  Appropriation  Act  of  March  4,  1913,  ch.  148. 


An  Act  To  make  the  tenure  of  the  office  of  the  major  general  commandant  of  the  Marine 

Corps  for  a  term  of  four  years. 

ZAct  of  Dec.  19,  1913,  ch.  — .] 

[Marine  Corps  —  tenure  of  office  of  major  general  commandant.']  That 
hereafter  when  a  vacancy  shall  exist  in  the  position  of  commandant  of  the  Ma- 
rine Corps  the  President  may  appoint  to  such  position,  by  and  with  the  advice 
and  consent  of  the  Senate,  an  officer  of  the  Marine  Corps  on  the  active  list  not 
below  the  grade  of  field  officer,  who  shall  hold  office  as  such  commandant  for  a 
term  of  four  years,  unless  sooner  relieved,  and  who,  while  so  serving,  shall  have 
the  rank,  pay,  and  allowances  of  a  major  general  in  the  Army;  and  any  officer 
appointed  under  the  provisions  of  this  Act  who  shall  be  retired  from  the  posi- 
tion of  commandant  of  the  Marine  Corps,  in  accordance  with  the  provisions  of 
sections  twelve  hundred  and  fifty-one,  sixteen  hundred  and  twenty-two,  and  six- 
teen hundred  and  twenty-three,  Kevised  Statutes  of  the  United  States,  or  by 
reason  of  age  or  length  of  service,  shall  have  the  rank  and  retired  pay  of  a  major 
general ;  if  retired  for  any  other  reason,  he  shall  be  placed  on  the  retired  list 
of  officers  of  the  grade  to  which  he  belonged  at  the  time  of  his  retirement:  Pro- 
vided.  That  an  officer  serving  as  commandant  shall  be  carried  as  an  additional 
number  in  his  grade  while  so  serving,  and  after  his  return  to  duty  in  his  grade 
until  said  grade  is  reduced  to  the  number  authorized  by  law:  Provided  fur- 
ther, That  nothing  herein  contained  shall  operate  to  increase  or  reduce  the  total 
number  of  officers  in  the  Marine  Corps  now  provided  by  law.    \S8  Stat.  L.  — ^.] 


NEUTRALITY. 

Export  of  War  Material,  see  IMPORTS  AND  EXPORTS. 


OATH. 

See  PUBLIC  OFFICERS. 
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See  PUBLIC  OFFICERS. 


OFFICIAL  REGISTER. 


See  PUBLIC  DOCUMENTS. 


OIL  AND  GAS  LANDS. 


See  PUBLIC  LANDS. 


PANAMA  CANAL. 

See  RIVERS.  HARBORS.  AND  CANALS. 


PARCEL  POST. 

See  POSTAL  SERVICE. 
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See  PUBLIC  PARKS. 


PAROLE. 


See  PRISONS  AND  PRISONERS. 


PASSENGER  STEAMERS. 


See  STEAM  VESSELS. 


PELAGIC  SEALING. 


See  ALASKA. 
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PENAL  LAWS. 

Act  of  February  15,  1912,  CIl  38,  304. 

Making,  Importing,  etc..  Tokens,  Prints,  etc.,  Similar  to  United  States 
or  Foreign  Coins  —  Punishment  for  —  Illustrations  Permitted  in 
Books,  etc.  —  School  Arithmetics  Added,  304, 


CB088-REFEREHCE. 

Larceny  of  Goods  in  Interstate  Commerce,  see  INTERSTATE  COMMERCE, 


An  Act  To  amend  section  one  hundred  and  soTenty-one  of  the  penal  laws  of  the  United 

States,  approved  March  fourth,  nineteen  hundred  and  nine. 

lAc€  of  Fe5.  IS,  1912,  cfc.  38.1 

{Making,  importing,  etc.,  tokens,  prints,  etc.,  similar  to  United  States  of 
foreign  coins  —  punishment  for  —  illustrations  permitted  in  books,  etc.  — 
school  arithmetics  added."]  That  section  one  hundred  and  seventy-one  of  the 
penal  laws  of  the  United  States,  approved  March  fourth,  nineteen  hundred  and 
nine,  be  amended  so  as  to  read  as  follows : 

"Sec-  171.  Whoever  within  the  United  States  or  any  place  subject  to  the 
jurisdiction  thereof  shall  make,  or  cause  or  procure  to  be  made,  or  shall  bring 
therein  from  any  foreign  country,  or  shall  have  in  possession  with  intent  to  sell, 
give  away,  or  in  any  other  manner  use  the  same,  any  business  or  professional 
card«  notice,  placard,  token,  device,  print,  or  impression,  or  any  other  thing 
whatsoever,  in  the  likeness  or  similitude  as  to  design,  color,  or  the  inscription 
thereon  of  any  of  the  coins  of  the  United  States  or  of  any  foreign  country  that 
have  been  or  hereafter  may  be  issued  as  money,  either  under  the  authority  of 
the  United  States  or  under  the  authority  of  any  foreign  Government,  shall  be 
fined  not  more  than  one  hundred  dollars-  But  nothing  in  this  section  shall  be 
construed  to  forbid  or  prevent  the  printing  and  publishing  of  illustrations  of 
coins  and  medals  or  the  making  of  the  necessary  plates  for  the  same  to  be  used 
in  illustrating  numismatic  and  historical  books  and  journals  and  school  arith- 
metics and  the  circulars  of  legitimate  publishers  and  dealers  in  the  same."  [S7 
Stat.  L.  64.] 

See.  171  of  the  Puml  Laws  as  originally  enacted  is  giTcn  In  1909  Sopp.  Fed.  Stat  Annot 


PENSIONS. 

Act  of  August  17,  1912,  Ch.  301,  305. 
Sec.  1.  Agents  Abolished,  305. 

2.  Arrangement   of   Pensioners   in    Groups  —  Payments    Quarterly 

Fractional  Payments,  305. 

3.  Checks  without  Separate  Vouchers  to  he  Sent  Pensioners  —  Delivery 

of  Pension  Mail  by  Postal  Authorities  Restricted,    306. 

4.  Punishment  for  Forging,  etc.,  Checks,   306.  * 

5.  Acting  Disbursing  Clerk  in  Case  of  Sickness,  etc.  —  Clerks  to  Sign 

Checks  to  be  Designated  —  Bond  Required,  306. 

6.  Payment  Due  Inmates  of  Volunteer  Soldiers'  Homes,  307. 
Act  of  August  24,  1912,  Ch.  355,   307. 

Temporary   Extra   Clerks   on   Serznce   Pensions  —  Employment   of 
Former  Government  Clerks  —  Further  Legislation  for  Continuance 
307.  •  i  .  . 

Act  of  February  19,  1913,  Ch.  59,  307. 

Indian  War  Pensions  —  Rate  Increased,    307. 
Act  of  May  11,  1912,  Ch.  123,    307. 

Sec.  i.  Pensions  —  Granted  for  Service  in  Civil  War  to  Persons  62  Years 
Old  or  Over  —  Rate  for  Permanent  Disability  Irrespective  of  Serv- 
ice or  Age  —  Mexican  War  Service  —  Rate  —  Commencement  — 
Existing  Pensioners  or  Applicants  —  No  Double  Pension  —  Not 
Applicable  to  Pensioners  at  a  Higher  Rate,  307.  i 

2.  Rank  Not  Considered,  309.  j 

3.  Fees  for  Services  Limited  to  Applications  for  Original  Pension,  309. 

4.  Pensioners  Included,  309.  i 

5.  Record  of  Pensions  Granted  —  Tabulations  —  Increase  with  Advanc- 

ing Age  without  Further  Application,  309. 

[Sec.  1.]  [Agents  aholished.']  *  *  *  Section  forty-seven  hundred  and 
seventy-eight  of  the  Eevised  Statutes  of  the  United  States  authorizing  the  ap- 
pointment of  agents  for  the  payment  of  pensions,  and  section  forty-seven  hun- 
dred and  eighty  of  the  Revised  Statutes  of  the  United  States,  authorizing  the 
establishment  of  agencies  by  the  President  of  the  United  States  are  hereby 
repealed  to  take  effect  from  and  after  the  thirty-first  day  of  January,  nineteen 
hundred  and  thirteen,  and  the  existing  pension  agencies  are  abolished  froni 
and  after  said  date.     [57  Stat.  L.  S12.'] 

This  is  from  the  Pensions  Appropriation  Act  of  Au^.  17,  1912,  ch.  301. 

For  R.  S.  sees.  4778,  4780,  hereby  repealed,  see  5  Fed.  Stat.  Annot.  682,  684. 

Sec.  2.  [Arrangement  of  pensioners  in  groups  —  payments  quarterly  — 
fractional  payments.']     That  the  Secretary  of  the  Interior  is  authorized  in  the 
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payment  of  penfiions  to  arrange  the  pensioners  in  three  groups  as  he  may  think 
proper,  and  may  from  time  to  time  change  any  pensioner  or  class  of  pension- 
ers from  one  group  to  another  as  he  may  deem  convenient  for  the  transaction 
of  the  public  business.  The  pensioners  in  the  first  ^oup  shall  be  paid  their 
quarterly  pensions  on  January  fourth,  April  fourth,  July  fourth,  and  October 
fourth  of  each  year ;  the  pensioners  in  the  second  group  shall  be  paid  their  quar- 
terly pensions  on  February  fourth,  May  fourth,  August  fourth,  and  November 
fourth,  of  each  year;  the  pensioners  in  the  third  group  shall  be  paid  their 
quarterly  pensions  on  March  fourth,  June  fourth,  September  fourth,  and  De- 
cember fourth  of  each  year.  The  Secretary  of  the  Interior  is  authorized  to 
cause  payments  of  pension  to  be  made  for  the  fractional  parts  of  a  quarter 
which  may  be  made  necessary  by  the  transfer  of  a  pensioner  from  one  group  to 
another.     [37  Stat  L.  Sie.] 

See  note  under  sec.  6,  infra. 

Sec.  3.  [Checks  without  separate  vouchers  to  he  sent  pensioners  —  delivery 
of  pension  mail  by  postal  authoriti^  restricted.']  That  not  later  than  January 
first,  nineteen  hundred  and  thirteen,  pensions  shall  be  paid  by  checks  drawn, 
under  the  direction  of  the  Secretary  of  the  Interior,  in  such  form  as  to  protect 
the  United  States  against  loss,  without  separate  vouchers  or  receipts,  and  pay- 
able by  the  proper  assistant  treasurer  or  designated  depositary,  except  in  the 
case  of  any  pensioner  in  which  the  law  authorizes  the  pension  to  be  paid  to 
some  person  other  than  the  pensioner,  or  in  which  the  Secretary  of  the  Interior 
may  consider  a  voucher  necessary  for  the  protection  of  the  Government.  Such 
checks  shall  be  transmitted  by  mail  to 'the  payee  thereof  at  his  last  known  ad- 
dress. That  postmasters,  delivery  clerks,  letter  carriers,  and  all  other  postal 
employees  are  prohibited  from  delivering  any  such  mail  to  any  person  whom- 
soever, if  the  addressee  has  died  or  removed,  or  in  the  case  of  a  widow  be- 
lieved by  the  postal  employee  intrusted  with  the  delivery  of  such  mail  to  have 
remarried;  and  the  postmaster  in  every  such  case  shall  forthwith  return  such 
mail  with  a  statement  of  the  reasons  for  so  doing,  and  if  because  of  death  or 
remarriage,  the  date  thereof,  if  known.  Checks  returned  as  herein  provided 
on  account  of  the  death  or  remarriage  of  the  pensioner  shall  be  canceled.  [37 
Stat.  L.  312.'] 

'  Seo.  4.  [Punishment  for  forging^  etc.,  checks.]  That  whoever  shall  forge 
the  indorsement  of  the  person  to  whose  order  any  pension  check  shall  be  drawn, 
or  whoever  with  the  knowledge  that  such  indorsement  is  forged  shall  utter  such 
check,  or  whoever,  by  falsely  personating  such  person,  shall  receive  from  any 
person,  firm,  corporation,  or  officer  or  employee  of  the  United  States  the  whole 
or  any  portion  of  the  amount  represented  by  such  check,  shall  upon  conviction 
be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  be  imprisoned 
not  more -than  five  years  or  both.    [57  Stat.  L.  SIS.] 

^  Sec.  5.  [Acting  disbursing  clerk  in  case  of  sickness,  etc.  —  clerks  to  sign 
checks  to  he  designated  —  hond  required.]  That  in  case  of  sickness  or  unavoid- 
able absence  of  the  disbursing  clerk  for  the  payment  of  pensions  from  his  office, 
the  Commissioner  of  Pensions  may,  with  the  approval  of  the  Secretary  of  the 
Interior,  authorize  the  chief  clerk  of  his  office  or  some  other  clerk  employed 
therein  to  temporarily  act  as  such  disbursing  clerk  for  payment  of  pensions. 
With  the  approval  of  the  Commissioner  of  Pensions  and  the  Secretary  of  the 
Interior,  the  disbursing  clerk  for  the  payment  of  pensions  may  designate  and 
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authorize  the  necessary  number  of  derks  to  sign  the  name  of  the  disbursing 
clerk  for  the  payment  of  pensions  to  official  che^.  The  disbursing  clerk  shall 
give  bond  with  good  and  sufficient  surety  for  such  amount  and  in  such  form  as 
the  Secretary  of  the  Interior  may  approvCi  and  such  bond  shall  be  held  to  cover 
and  apply  to  the  acts  of  the  persons  authorized  to  act  in  his  place.  \_S7  Stat. 
L.  SIS.'] 

Sec  6.  [Payment  due  inmates  of  Volunteer  Soldiers'  Homes.]  That  noth- 
ing in  this  Act  shall  be  construed  as  amending  or  repealing  that  portion  of  the 
sundry  civil  appropriation  Act  for  the  fiscal  year  eighteen  hundred  and  eighty- 
three  (Statutes  at  Large,  volume  twenty-two,  page  three  hundred  and  twenty- 
two)  concerning  the  payment  of  pensions  due  inmates  of  the  National  Home 
for  Disabled  Volunteer  Soldiers.    [^7  Stat.  L.  SIS.] 

The  above  tecs.  2-6  are  from  the  FensioiiB  Appropriation  Act  of  Aug.  17,  1912,  eh.  SOL 
As  to  pension  of  inmates  of  National  Home,  see  3  Fed.  Stat.  Annot.  264. 


[Temporary  extra  clerks  on  service  pensions  —  employment  of  former  gov* 
emment  clerks  t — further  legislation  for  continuance,]  *  *  *  Three  hun- 
dred thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  to  employ,  tem- 
porarily, extra  clerks  by  the  Commissioner  of  Pensions  to  aid  him  in  the  work  in- 
cident to  the  adjudication  of  pension  claims  filed  under  the  Act  entitled  "An  Act 
granting  a  service  pension  to  certain  defined  veterans  of  the  Civil  War  and  the 
War  with  Mexico,"  approved  May  eleventh,  nineteen  hundred  and  twelve,  at 
salaries  not  to  exceed  $1,200  each ;  and  in  order  to  facilitate  said  work  the  Com- 
missioner of  Pensions  is  authorized  to  employ  clerks  heretofore  employed  in 
other  departments  of  the  Government  service,  or  others  who  may  be  sufficiently 
skilled  to  do  the  required  work,  without  complying  with  the  requirements  of 
the  civil-service  laws:  Provided,  however.  That  none  of  said  extra  clerks  shall 
continue  in  the  service  beyond  the  fiscal  year  of  this  appropriation  without 
further  legislation,  or  by  reason  of  said  employment  alone  be  eligible  for  trans- 
fer to  the  service  in  otiier  departments,  or  be  continued  longer  than  may  be 
necessary  to  do  the  work  hereby  provided  for.    [57  Stat.  L.  Ji.6i.] 

This  is  from  the  Sundry  CivU  Appropriation  Act  of  Aug.  24,  1912,  ch.  365. 

An  Act  To  increase  the  pensions  of  snrviying  soldiers  of  Indian  wars  in  certain  cases. 

I  Act  of  February  10,  1018,  ch,  60,1 

[Indian  war  pensions  —  rate  increased.]  That  from  and  after  the  passage 
of  this  Act  the  rate  of  pension  to  surviving  soldiers  of  the  various  Indian  wars 
who  are  now  on  the  pension  roll  or  who  may  hereafter  be  placed  thereon  under 
the  Acts  of  July  twenty-seventh,  eighteen  hundred  and  ninety-two,  June  twenty- 
seventh,  nineteen  hundred  and  two,  and  May  thirtieth,  nineteen  hundred  and 
eight,  shall  be  twenty  dollars  per  month.     [37  Stat.  L.  679.] 

An  Act  Granting  pensions  to  certain  enlisted  men,  soldiers,  and  officers  who  served  in  the** 

Civil  War  and  the  War  with  Mexico.  ^ 


[Sec.  1.; 
old  or  over. 


I  Act  of  May  11,  1012,  ch,  128.1 

[Pensions  —  granted  for  service  in  Civil  War  to  persons  62  years 
That  any  person  who  served  ninety  days  or  more  in  the  military  I 
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or  naval  service  of  the  United  States  during  the  late  Civil  War,  who  has  been 
honorably  discharged  therefrom,  and  who  has  reached  the  age  of  sixty-two  years 
or  over,  shall,  upon  making  proof  of  such  facts,  according  to  such  rules  and 
regulations  as  the  Secretary  of  the  Interior  may  provide,  be  placed  upon  the 
pension  roll  and  be  entitled  to  receive  a  pension  as  follows :  In  case  such  person 
has  reached  the  age  of  sixty-two  years  and  served  ninety  days,  thirteen  dollars 
per  month ;  six  months,  thirteen  dollars  and  fifty  cents  per  month ;  one  year 
fourteen  dollars  per  month ;  one  and  a  half  years,  fourteen  dollars  and  fifty 
cents  per  month ;  two  years,  fifteen  dollars  per  month ;  two  and  a  half  years 
fifteen  dollars  and  fifty  cents  per  month;  three  years  or  over,  sixteen  dollars 
per  month.     In  case  such  person  has  reached  the  age  of  sixty-six  years  and 
served  ninety  days,  fifteen  dollars  per  month ;  six  months,  fifteen  dollars  and 
fifty  cents  per  month ;  one  year,  sixteen  dollars  per  month ;  one  and  a  half  years 
sixteen  dollars  and  fifty  cents  per  month;  two  years,  seventeen  dollars  per 
month ;  two  and  a  half  years,  eighteen  dollars  per  month ;  three  years  or  over 
nineteen  dollars  per  month.    In  case  such  person  has  reached  the  age  of  seventy 
years  and  served  ninety  days,  eighteen  dollars  per  month ;  six  months,  nineteen 
dollars  per  month ;  one  year,  twenty  dollars  per  month ;  one  and  a  half  years, 
twenty-one  dollars  and  fifty  cents  per  month;  two  years,  twenty-three  dollars 
per  month ;  two  and  a  half  years,  twenty-four  dollars  per  month ;  three  years 
or  over,  twenty-five  dollars  per  month.     In  case  such  person  has  reached  the 
age  of  seventy-five  years  and  served  ninety  days,  twenty-one  dollars  per  month  • 
six  months,  twenty-two  dollars  and  fifty  cents  per  month;  one  year    twenty- 
four  dollars  per  month ;  one  and  a  half  years,  twenty-seven  dollars  per  month  • 
two  years  or  over,  thirty  dollars  per  month.  ' 

{Rate  for  permanent  disability  irrespective  of  service  or  age.']  That  any 
person  who  served  in  the  military  or  naval  service  of  the  United  States  dur- 
ing the  Civil  War  and  received  an  honorable  discharge,  and  who  was  wounded 
in  battle  or  in  line  of  duty  and  is  now  unfit  for  manual  labor  by  reason  thereof 
or  who  from  disease  or  other  causes  incurred  in  line  of  duty  resulting  in  his 
disability  is  now  unable  to  perform  manual  labor,  shall  be  paid  the  maximum 
pension  under  this  Act,  to  wit,  thirty  dollars  per  month,  without  regard  to 
length  of  service  or  age. 

[Mexican  War  service  —  rate.']  That  any  person  who  has  served  sixty  days 
or  more  in  the  military  or  naval  service  of  the  United  States  in  the  War  with 
Mexico  and  has  been  honorably  discharged  therefrom,  shall,  upon  making  like 
proof  of  such  service,  be  entitled  to  receive  a  pension  of  thirty  dollars  per  month. 

[Commencement  —  existing  pensioners  or  applicants  —  no, double  pension 

not  applicable  to  pensioners  at  a  higher  rate.]  All  of  the  aforesaid  pensions  shall 
commence  from  the  date  of  filing  of  the  applications  in  the  Bureau  of  Pensions 
after  the  passage  and  approval  of  this  Act :  Provided,  That  pensioners  who  are 
sixty-two  years  of  age  or  over,  and  who  are  now  receiving  pensions  under  exist- 
ing laws,  or  whose  claims  are  pending  in  the  Bureau  of  Pensions,  may,  by 
application  to  the  Commissioner  of  Pensions,  in  such  form  as  he  may  pre- 
scribe, receive  the  benefits  of  this  Act;  and  nothing  herein  contained  shall  pre- 
vent any  pensioner  or  person  entitled  to  a  pension  from  prosecuting  his  claim 
and  receiving  a  pension  under  any  other  general  or  special  Act :  Provided,  That 
no  person  shall  receive  a  pension  under  any  other  law  at  the  same  time  or  for 
the  same  period  that  he  is  receiving  a  pension  under  the  provisions  of  this  Act: 
Provided  further.  That  no  person  who  is  now  receiving  or  shall  hereafter  re- 
ceive a  greater  pension,  under  any  other  general  or  special  law,  than  be  would 
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be  entitled  to  receive  under  the  provisions  herein  shall  be  pensionable  under 
this  Act     [87  Stat.  L.  112.'] 

Sec.  2.  [Rank  not  considered/]  That  rank  in  the  service  shall  not  be  con- 
sidered in  applications  filed  hereunder.     [37  Stat.  L.  113.] 

Seo.  3.  [Fees  for  services  limited  to  applications  for  original  pension.] 
That  no  pension  attorney,  claim  agent,  or  other  person  shall  be  entitled  to  re- 
ceive any  compensation  for  services  rendered  in  presenting  any  claim  to  the 
Bureau  of  Pensions,  or  securing  any  pension,  under  this  Act,  except  in  appli- 
cations for  original  pension  by  persons  who  have  not  heretofore  received  a 
pension.     [37  Stat.  L.  113.] 

Sec.  4.  [Pensioners  included.]  That  the  benefits  of  this  Act  shall  include 
any  person  who  served  during  the  late  Civil  War,  or  in  the  War  with  Mexico, 
and  who  is  now  or  may  hereafter  become  entitled  to  pension  under  the  Acts 
of  June  twenty-seventh,  eighteen  hundred  and  ninety,  February  fifteenth,  eigh- 
teen hundred  and  ninety-five,  and  the  joint  resolutions  of  July  first,  nineteen 
hundred  and  two,  and  June  twenty-eighth,  nineteen  hundred  and  six,  or  the 
Acts  of  January  twenty-ninth,  eighteen  hundred  and  eighty-seven,  March  third, 
eighteen  hundred  and  ninety-one,  and  February  seventeenth,  eighteen  hundred 
and  ninety-seven.     [37  Stat.  L.  113.] 

See  the  title  Pensions,  5  Fed.  Stat.  Annot.  606. 

Sec.  5.  [Record  of  pensions  granted  —  tahulations  —  increase  with  ad- 
vancing age  without  further  application.]  That  it  shall  be  the  duty  of  the 
Commissioner  of  Pensions,  as  each  application  for  pension  filed  under  this  Act 
is  adjudicated,  to  cause  to  be  kept  a  record  showing  the  name,  length  of  service, 
and  age  of  each  claimant,  the  monthly  rate  of  payment  granted  to  or  received 
by  him,  and  the  county  and  State  of  his  residence ;  and  shall  at  the  end  of  the 
fiscal  year  nineteen  hundred  and  fourteen  tabulate  the  records  so  obtained  by 
States  and  counties,  and  to  furnish  certified  copies  thereof  upon  demand  and 
payment  of  such  fee  therefor  as  is  provided  by  law  for  certified  copies  of  rec- 
ords in  the  executive  departments;  and  that  further  increase  of  rate  under  this 
Act  on  account  of  advancing  age  shall  be  made  without  further  application 
by  pensioner  and  shall  take  effect  and  commence  from  the  date  he  is  shown  by 
the  aforesaid  record  to  have  attained  the  age  provided  by  this  Act  as  a  basis  of 
rating:  Provided,  That  where  a  claim  has  been  heretofore  adjudicated  and  the 
record  therein  does  not  sufficiently  establish  the  date  of  birth  of  the  soldier  or 
sailor  pensioner  nothing  herein  shall  prevent  such  further  investigation  as  is 
deemed  necessary,  in  order  to  establish  a  record  upon  which  future  increases 
of  rate  under  this  Act,  on  account  of  advancing  age.  may  be  possible,  the  ob- 
ject being  to  advance  automatically  the  rate  of  pension,  as  provided  for  by  this 
Act,  without  unnecessary  expense  to  the  pensioner.     [57  Stat.  L.  1019,] 

This  section  was  amended  to  read  as  here  received  hj  him,  and  the  county  and  State  of 

given  by  the  Act  of  March  4,  1913,  ch.  109.  his  residence;    and  shall  at  the  end  of  the 

ri^nally  this  section  was  as  follows:  fiscal    year   nineteen    hundred   and    fourteen 

Sec.  6.    That  it  shall  be  the  duty  of  the  tabulate  the  record  so  obtained  by  States  and 

Commissioner  of  Pensions,  as  each  applica-  counties,   and   shall   furnish  certified  copies 

tion  for  pension  under  this  Act  is  adjudicat-  thereof  upon  demand  and  the  payment  of  such 

ed,  to  cause  to  be  kept  a  record  showing  the  fee  therefor  as  is  provided  by  law  for  certified 

name  and  length  of  service  of  each  claimant,  copies  of  records  in  the  executive  departments, 

the  monthly  rate  of  payment  granted  to  or  [S7  Stat.  L.  113,] 
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PHILIPPINE  ISLANDS. 

Act  of  March  23,  1912,  Ch.  65,  310. 

Philippine  Citisenship  Defined  —  Extension  of  Right  to  Ciiisenship 

by  Legislature,  310. 


CB088-BEFEBEH0E8. 

Income  Tax,  see  INTERNAL  REVENUE. 
See  also  CUSTOMS  DUTIES. 


An  Act  To  amend  an  Act  approTed  Jvly  first,  nineteen  hundred  and  two,  entitled  "An  Act 
temporarily  to  provide  for  the  administration  of  the  affairs  of  civil  ao^cmment  in  the 
Philippine  Islands,  and  for  other  purposes." 

lAet  of  March  23,  1012,  ch.  05.] 

[Philippine  citizenship  defined  —  extension  of  right  to  citizenship  hy  legis- 
latiire.'}  That  section  four  of  the  Act  of  Congress  approved  July  first,  nineteen 
hundred  and  two,  entitled  "An  Act  temporarily  to  provide  for  the  administra- 
tion of  the  affairs  of  civil  government  in  the  Philippine  Islands,  and  for  other 
purposes,"  is  hereby  amended  to  read  as  follows : 

"Seo.  4.  That  all  inhabitants  of  the  Philippine  Islands  continuing  to  reside 
therein  who  were  Spanish  subjects  on  the  eleventh  day  of  April,  eighteen  hun- 
dred and  ninety-nine,  and  then  resided  in  said  islands,  and  their  children  bom 
subsequent  thereto,  shall  be  deemed  and  held  to  be  citizens  of  the  Philippine 
Islands  and  as  such  entitled  to  the  protection  of  the  United  States,  except  such 
as  shall  have  elected  to  preserve  their  allegiance  to  the  Crown  of  Spain  in  ac- 
cordance with  the  provisions  of  the  treaty  of  peace  between  the  United  Stated 
and  Spain  signed  at  Paris  December  tentib,  eighteen  hundred  and  ninety-eight : 
Provided,  That  the  Philippine  Legislature  is  hereby  authorized  to  provide  by 
law  for  the  acquisition  of  Philippine  citizenship  by  those  natives  of  the  Philip- 
pine Islands  who  do  not  come  within  the  foregoing  provisions,  the  natives  of 
other  insular  possessions  of  the  United  States,  and  such  other  persons  residing 
in  the  Philippine  Islands  who  could  become  citizens  of  the  United  States  under 
the  laws  of  the  United  States  if  residing  therein."     [S7  Stat.  L.  77.] 

Section  4  of  the  Act  of  July  1,  1902,  as  originally  enacted  is  given  in  6  Fed.  Stat.  Annot. 
719. 


PHOSPHORUS  MATCHES. 

See  INTERNAL  REVENUE. 
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PLANT  QUARANTINE  ACT. 


See  AGRICULTURE. 


PLANTS. 


See  AGRICULTURE. 


POLITICAL  CONTRIBUTIONS. 


See  ELECTIONS. 


PORTO  RICO. 

Income  Tax,  see  INTERNAL  REVENUE. 

United  States  Court  for  Porto  Rico,  see  JUDICIARY. 

See  also  AGRICULTURE. 


PORTS  OF  ENTRY  AND  DELIVERY. 


See  CUSTOMS  DUTIES. 
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POSTAL  SERVICE. 

Act  of  August  24,  1912,  Ch.  389,  313. 

Sec.  1.  Sunday  Delivery  of  Mail  Restricted,  313. 

Canceling  Machine  —  Maximim  Rent,  313. 

Rewards  to  Employees  for  Inventions,  313. 

Leaves  of  Absence  to  Repair  Shops  Employees,  313. 

Restriction  on  Sending  Second-Class  Matter  by  Freight,  313. 

Steel  Cars  Required,  313. 

Travel  Allowances  for  Clerks  on  Duty  over  Ten  Hours,  Authorized, 
313. 

Disability  Allowance,  etc.  to  Clerks  —  Pay  in  Case  of  Death,  314. 

Second-Class  Matter  —  Additional  Publications  Admitted  as  —  Con- 
ditions —  Advertisements  Permitted  —  Restrictions  —  Limitation  of 
Circulation  —  Paid  with  Dues  —  Office  of  Publication  Required  — 
Publications  in  Raised  Characters  for  the  Blind  Carried  Free,  314. 

Rural  Delivery  Service  —  Maximum  Salary  —  No  Reductions,  315. 

2.  Contracts  for  Supplies  zvith  Persons  Combining  to  Fix  Prices,  etc. 

Forbidden — Publications  —  Sworn  Statements  of  Names,  etc.,  of 
Editors,  Owners,  Stockholders,  etc.,  to  Be  Filed  Semi-annually  — 
Circulation  of  Daily  Newspapers  —  Paid  Editorials,  etc.,  to  Be 
Marked  "Advertisement,"  315. 

3.  Navy  Mail  Clerks  —  Bond  Requirement  Modified,  316. 

4.  Mail  Transportation  —  Readjustment  of  Pay  for  Mail  Diverted  at 

Weighing  Periods,  316. 

5.  Workdays,  First  and  Second  Class  Offices,  Limited  to  Eight  Hours, 

317. 

6.  Classified  Civil  Service  —  Removals  —  Postal  Employees  Not  Pro- 

hibited Membership  in  Society  for  Improving  Conditions,  etc. — 
Right  to  Petition  Congress  Not  to  be  Interfered  with,  317. 

7.  Railway  Mail  Service  —  Grades  and  Salaries  of  Employees,  318. 
*.  Fourth-Class  Mail— The  Parcel  Post,   319. 

9.  Experimental  Delivery  in  Towns  and  Villages,  321. 

10.  Postal  Savings  Depositories,  322. 

11.  Navy  Mail  Clerks  —  Marine  Corps  Included,  322. 

12.  Appropriation  from  Treasury  to  Meet  Deficiencies,  322. 

13.  Restrictions  on  Meetings  of  Societies,  not  Applicable,  323.' 

14.  Expenditures  for  July  and  August,  323. 

Act  of  March  4,  1913,  Ch.  143,  323. 

First  Grade  Clerks  Abolished,  Appointments  to  be  at  $800,  323. 
Pay  of  Substitutes  for  Employees  Absent,  323. 
Rewards  to  Employees  for  Inventions,  323.  ' 
Cancelling  Machines  —  Maximum  Rent,  324. 
Allowance  of  Leave  to  Raihvay  Postal.  Clerk  when  Substitute  is 
Provided,  324. 
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0RO88-REFEREN0E8. 

Prise  Fight  Films,  Sending  by  Mail,  see  PRIZE  FIGHTS. 
Official  Register,  Postal  Service  to   be  Omitted  from,  see  PUBLIC  DOCU- 
MENTS. 
Postal  Savings  Accounts,  see  TREASURY  DEPARTMENT. 
See  also  POST-OFFICE  DEPARTMENT. 


An  Act  Making  appropriations  for  the  service  of  the  Post  Office  Department  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  thirteen,  and  for  other  purposes. 

lAct  of  Aug.  24,  1912,  eh.  389.2 

[Sec.  1.]  [Sunday  delivery  of  mail  restricted.']  *  *  *  That  here- 
after post  offices  of  the  first  and  second  classes  shall  not  be  open  on  Sundays  for 
the  purpose  of  delivering  mail  to  the  general  public,  but  this  provision  shall 
not  prevent  the  prompt  delivery  of  special  delivery  mail.     [57  Stat,  L.  5JI^S.'] 

[Canceling  machines  —  mdximum  rent.]  *  *  *  That  hereafter  no 
contract  shall  be  made  for  any  canceling  machine  for  more  than  two  hundred 
and  seventy  dollars  per  annum,  including  repairs  on  said  machines,  and  that 
all  contracts  entered  into  shall  be  let  after  having  advertised  for  bids,  and  shall 
be  awarded  on  the  basis  of  cheapness  and  efiiciency.     [37  Stat.  L.  644.'] 

[Rewards  to  em^ployees  for  inventions.]  *  *  *  The  Postmaster  General 
is  hereby  authorized  to  pay,  in  his  discretion,  rewards  to  postal  employees  whose 
inventions  are  adopted  for  use  in  the  postal  service,  and  for  that  purpose  the 
sum  of  ten  thousand  dollars  is  hereby  appropriated:  Provided,  That  not  to 
exceed  one  thousand  dollars  shall  be  paid  for  one  invention.     [37  Stat.  L.  5^5.] 

[Leaves  of  absence  to  repair  shops  employees.]  *  *  *  That  hereafter  the 
employees  of  the  mail-bag  repair  shop  in  Washington,  District  of  Columbia,  and 
Chicago,  Illinois,  and  the  employees  of  the  mail-lock  repair  shop  in  Washing- 
ton, District  of  Columbia,  may  be  allowed  thirty  days  annual  leave  of  absence. 
[57  Stat.  L.  546.] . 

[Restriction  on  sending  second-class  matter  by  freight.]  *  *  *  From 
and  after  the  passage  of  this  Act  the  Post  Office  Department  shall  not  extend 
or  enlarge  its  present  policy  of  sending  second-class  matter  by  freight  trains. 
[37  Stat.  L.  647.] 

[Steel  ca/rs  required.]  *  *  *  That  after  the  first  of  July,  nineteen  hun- 
dred and  seventeen,  the  Postmaster  General  shall  not  approve  or  allow  to  be 
used  or  pay  for  any  full  railway  post-office  car  not  constructed  of  steel  or  steel 
underframe  or  equally  indestructible  material,  and  not  less  than  twenty-five 
per  centum  of  the  railway  post-office  cars  of  a  railroad  company  not  conforming 
to  the  provisions  of  this  Act  shall  be  replaced  with  cars  constructed  of  steel  annu- 
ally after  June,  nineteen  hundred  and  thirteen;  and  all  cars  accepted  for  this 
service  and  contracted  for  by  the  railroad  companies  after  the  passage  of  this 
Act  shall  be  constructed  of  steel.     [37  Stat.  L.  647.] 

[Travel  allowances  for  clerics  on  duty  over  ten  hours,  authorized.]  *  *  ♦ 
That  hereafter  in  addition  to  the  salaries  by  law  provided  the  Postmaster  Gen- 
eral is  hereby  authorized  to  make  travel  allowances  in  lieu  of  actual  expenses,  at 
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fixed  rates  per  annum^  not  exceeding  in  the  aggr^ate  the  sum  ammallj  ap- 
propriated^ to  railway  postal  clerks^  acting  railway  postal  clerks^  and  substitate 
railway  postal  clerks,  including  substitute  railway  postal  clerks  for  railway 
postal  clerks  granted  leave  with  pay  on  account  of  sickness,  assigned  to  duty  in 
railway  post-office  cars,  while  on  duty,  after  ten  hours  from  the  time  of  b^^- 
ning  their  initial  run,  under  such  regulations  as  he  may  prescribe,  and  in  no 
case  shall  such  an  allowance  exceed  one  dollar  per  day.     [57  Stat-.  L.  BJtSJ] 

[Disability  allowance,  etc,  to  clerks  —  pay  in  case  of  death.']  ♦  *  *  That 
acting  clerks  may  be  employed  in  place  of  clerks  or  substitutes  injured  while  on 
duty  who  shall  be  granted  leave  of  absence  with  full  pay  during  the  period  of 
disability,  but  not  exceeding  one  year,  then  at  the  rate  of  fifty  per  centum  of 
the  clerk's  annual  salary  for  the  period  of  disability  exceeding  one  year  but  not 
exceeding  twelve  months  additional,  and  that  the  Postmaster  General  may  pay 
the  sum  of  two  thousand  dollars,  which  shall  be  exempt  from  payment  of  debts 
of  the  deceased,  to  the  legal  representative  of  any  sea-post  clerk  or  substitute 
sea-post  clerk  who  shall  be  killed  while  on  duty,  or  who,  being  injured  while 
on  duty,  shall  die  within  one  year  thereafter  as  the  result  of  sudi  injury,  [57 
Stat.  L.  660.'] 

[Second-class  matter  —  additional  publications  admitted  as  —  conditions  — 
advertisements  permitted  —  restrictions  —  limitation  of  circulation  —  paid 
with  dues  —  office  of  publication  required  —  publications  in  raised  characters 
for  the  blind  carried  free.]  *  *  *  That  from  and  after  the  passage  of  this 
Act  all  periodical  publications  issued  from  a  known  place  of  publication  at  stat- 
ed intervals,  and  as  frequently  as  four  times  a  year,  by  or  under  the  auspices 
of  a  benevolent  or  fraternal  society  or  order  organized  under  the  lodge  system 
and  having  a  bona  fide  membership  of  not  less  than  one  thousand  persons,  or 
by  a  regularly  incorporated  institution  of  learning,  or  by  a  regularly  established 
State  institution  of  learning  supported  in  whole  or  in  part  by  public  taxation, 
or  by  or  under  the  auspices  of  a  trades  union,  and  all  publications  of  strictly 
professional,  literary,  historical,  or  scientific  societies,  including  the  bulletins 
issued  by  State  boards  of  health,  and  by  State  boards  or  departments  of  public 
charities  and  corrections,  shall  be  admitted  to  the  mails  as  second-class  matter, 
and  the  postage  thereon  shall  be  the  same  as  on  other  second-class  matter ;  and 
such  periodical  publications,  issued  by  or  under  the  auspices  of  benevolent  or 
fraternal  societies  or  orders  or  trades  unions,  or  by  strictly  professional,  literary, 
historical,  or  scientific  societies,  shall  have  the  right  to  carry  advertising  mat- 
ter, whether  such  matter  pertains  to  such  benevolent  or  fraternal  societies  or 
orders,  trades  unions,  strictly  professional,  literary,  historical,  or  scientific 
societies,  or  to  other  persons,  institutions,  or  concerns ;  but  such  periodical  pub- 
lications, hereby  permitted  to  carry  advertising  matter,  must  not  be  designed  or 
published  primarily  for  advertising  purposes,  and  shall  be  originated  and  pub- 
lished to  further  the  objects  and  purposes  of  such  benevolent  or  fraternal  socie- 
ties or  orders,  trades-unions,  or  other  societies,  respectively ;  and  all  such  period- 
icals shall  be  formed  of  printed  paper  sheets,  without  board,  cloth,  leather  or 
other  substantial  binding,  such  as  distinguish  pripted  books  for  preservation 
from  periodical  publications :  Provided,  That  the  circulation  through  the  mails 
of  periodical  publications  issued  by,  or  under  the  auspices  of,  benevolent  or 
fraternal  societies  or  orders,  or  trades-unions,  or  by  strictly  professional,  liter- 
ary, historical,  or  scientific  societies,  as  second-class  mail  matter,  shall  be  limit- 
ed to  copies  mailed  to  such  members  as  pay  therefor,  either  as  a  part  of  their 
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dues  or  assessments,  or  otherwise,  not  less  than  fifty  per  centum  of  the  r^iilar 
subscription  price;  to  other  bona  fide  subscribers;  to  exchanges,  and  ten  per 
centum  of  such  circulation  as  sample  copies :  Provided  further.  That  when  such, 
members  pay  therefor  as  a  part  of  their  dues  or  assessments,  individual  sub- 
scriptions or  receipts  shall  not  be  required:  Provided  further.  That  the  ofiice 
of  publication  of  any  such  periodical  publication  shall  be  fixed  by  the  associa- 
tion or  body  by  which  it  is  published,  or  by  its  executive  board,  and  such  pub- 
lication  shaU  be  printed  at  such  place  and  entered  at  the  nearest  post  office 
thereto. 

That  hereafter  magazines,  periodicals,  and  other  regularly  issued  publica- 
tions in  raised  characters  for  the  use  of  the  blind,  whether  prepared  by  hand 
or  printed,  which  contain  no  advertisements  and  for  which  no  subscription  fee 
is  diarged,  shall  be  transmitted  in  the  United  States  mails  free  of  postage  and 
under  such  regulations  as  the  Postmaster  General  may  prescribe.  [57  Stat.  L. 
650.'] 

\_Bural  Delivery  Service  —  maximum  salary  —  no  reductions.']  *  *  * 
That  on  and  after  September  thirtieth,  nineteen  hundred  and  twelve,  letter 
carriers  of  the  Rural  Delivery  Service  shall  receive  a  salary  not  exceeding  one 
thousand  one  hundred  dollars  per  annum :  Provided,  however.  That  because  of 
the  compensation  herein  provided  no  rural  letter  carrier  shall  receive  less 
salary  than  before  the  passage  of  this  Act     [57  Stai.  L.  55S.] 

Sec.  2.  [Cordracts  for  supplies  with  persons  combining  to  fix  prices,  etc., 
forbidden.]  No  contract  for  furnishing  supplies  to  the  Post  Office  Department 
or  the  postal  service  shall  be  made  with  any  person  who  has  entered,  or  pro- 
posed to  enter,  into  any  combination  to  prevent  the  making  of  any  bid  for  fur- 
nishing such  supplies,  or  to  fix  a  price  or  prices  therefor,  or  who  has  made  any 
agreement,  or  given  or  performed,  or  promised  to  give  or  perform,  any  consid- 
eration whatever  to  induce  any  other  person  not  to  bid  for  any  such  contract, 
or  to  bid  at  a  specified  price  or  prices  thereon ;  and  if  any  person  so  offending 
is  a  contractor  for  furnishing  such  supplies,  his  contract  may  be  annulled,  and 
the  person  so  offending  shall  be  liable  to  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  thousand  dollars,  and  may  be  further  punished,  in 
the  discretion  of  the  court,  by  imprisonment  for  not  less  than  three  months  nor 
more  than  one  year.  I 

[Publications  —  sworn  statements  of  names,  etc.,  of  editors,  owners,  stock- 
holders,  etc.,  to  be  filed  semirannually  —  circulation  of  daily  rvewspapers.]  That 
it  shall  be  the  duty  of  the  editor,  publisher,  business  manager,  or  owner  of  every 
newspaper,  magazine,  periodical,  or  other  publication  to  file  with  the  Post- 
master General  and  the  postmaster  at  the  office  at  which  said  publication  is 
entered,  not  later  than  the  first  day  of  April  and  the  first  day  of  October  of 
each  year,  on  blanks  furnished  by  the  Post  Office  Department,  a  sworn  state- 
ment setting  forth  the  names  and  post-office  addresses  of  the  editor  and  man- 
aging editor,  publisher,  business  managers,  and  owners,  and,  in  addition,  the 
stockholders,  if  the  publication  be  owned  by  a  corporation ;  and  also  the  names 
of  known  bondholders,  mortgagees,  or  other  security  holders ;  and  also,  in  the 
case  of  daily  newspapers,  there  shall  be  included  in  such  statement  the  average 
of  the  number  of  copies  of  each  issue  of  such  publication  sold  or  distributed  to 
paid  subscribers  during  the  preceding  six  mon,ths:  Provided,  That  the  provi- 
sions of  this  paragraph  shall  not  apply  to  religious,  fraternal,  temperance,  and 
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weight  on  any  of  the  routes  affected :  Provided  further.  That  readjustment  made 
hereunder  shall  not  take  effect  before  July  first,  nineteen  hundred  and  twelve, 
and  shall  be  for  diversions  occurring  after  January  first,  nineteen  hundred  and 
twelve.    IS7  Stat.  L.  65i.] 

Sec.  5.  [^Worhdays,  first  and  second  class  offices,  limited  to  eight  hours."] 
That  on  and  after  March  fourth,  nineteen  hundred  and  thirteen,  letter  carriers 
in  the  City  Delivery  Service  and  clerks  in  first  and  second  class  post  offices 
shall  be  required  to  work  not  more  than  eight  hours  a  day :  Provided,  That  the 
eight  hours  of  service  shall  not  extend  over  a  longer  period  than  ten  consecutive 
hours,  and  the  schedules  of  duty  of  the  employees  shall  be  regulated  accordingly. 

That  in  cases  of  emergency,  or  if  the  needs  of  the  service  require,  letter  car- 
riers in  the  City  Delivery  Service  and  clerks  in  first  and  second  class  post 
offices  can  be  required  to  work  in  excess  of  eight  hours  a  day,  and  for  such  ad- 
ditional services  they  shall  be  paid  extra  in  proportion  to  their  salaries  as  fixed 
by  law. 

That  should  the  needs  of  the  service  require  the  employment  on  Sunday  of 
letter  carriers  in  the  City  Delivery  Service  and  clerks  in  first  and  second  class 
post  offices,  the  employees  who  are  required  and  ordered  to  perform  Sunday 
work  shall  be  allowed  compensatory  time  on  one  of  the  six  days  following  the 
Sunday  on  which  they  perform  such  service.     [57  Stat.  L.  55^.]  i 

Sec.  6.  [Classified  civil  service  —  removals  —  postal  employees  not  pro- 
hibited membership  in  society  for  improving  conditions,  etc.  —  right  to  petition 
Congress  nx)t  to  he  interfered  vnth.']  That  no  person  in  the  classified  civil  serv- 
ice of  the  United  States  shall  be  removed  therefrom  except  for  such  cause  as 
will  promote  the  efficiency  of  said  service  and  for  reasons  given  in  writing,  and 
the  person  whose  removal  is  sought  shall  have  notice  of  the  same  and  of  any 
charges  preferred  against  him,  and  be  furnished  with  a  copy  thereof,  and  also 
be  allowed  a  reasonable  time  for  personally  answering  the  same  in  writing; 
and  affidavits  in  support  thereof ;  but  no  examination  of  witnesses  nor  any  trial 
or  hearing  shall  be  required  except  in  the  discretion  of  the  officer  making  the 
removal ;  and  copies  of  charges,  notice  of  hearing,  answer,  reasons  for  removal, 
and  of  the  order  of  removal  shall  be  made  a  part  of  the  records  of  the  proper 
department  or  office,  as  shall  also  the  reasons  for  reduction  in  rank  or  compensa- 
tion ;  and  copies  of  the  same  shall  be  furnished  to  the  person  affected  upon  re- 
quest, and  the  Civil  Service  Commission  also  shall,  upon  request,  be  furnished 
copies  of  the  same :  Provided,  however.  That  membership  in  any  society,  associa- 
tion, club,  or  other  form  of  organization  of  postal  employees  not  affiliated  with 
any  outside  organization  imposing  an  obligation  or  duty  upon  them  to  engage 
in  any  strike,  or  proposing  to  assist  them  in  any  strike,  against  the  United 
States,  having  for  its  objects,  among  other  things,  improvements  in  the  condi- 
tion of  labor  of  its  members,  including  hours  of  labor  and  compensation  there- 
for and  leave  of  absence,  by  any  person  or  groups  of  persons  in  said  postal  serv- 
ice, or  the  presenting  by  any  such  person  or  groups  or  persons  of  any  grievance 
or  grievances  to  the  Congress  or  any  Member  thereof  shall  not  constitute  or  be 
cause  for  reduction  in  rank  or  compensation  or  removal  of  such  person  or 
groups  of  persons  from  said  service.  The  right  of  persons  employed  in  the 
civil  service  of  the  United  States,  either  individually  or  collectively,  to  petition 
Congress,  or  any  Member  thereof,  or  to  furnish  information  to  either  House  of 
Congress,  or  to  any  committee  or  member  thereof,  shall  not  be  denied  or  inter- 
fered with.     \S7  Stat  L.  556.'] 
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Sec.  Y.  [Railway  mail  service  —  grades  and  salaries  of  employees^]  That 
after  September  thirtieth,  nineteen  hundred  and  twelve,  the  Postmaster  Gen- 
eral may  appoint  railway  postal  clerks  in  such  manner  and  of  such  respective 
grades  and  salaries  as  may  be  provided  for  in  the  annual  appropriation  acts  for 
the  service  of  the  Post  Office  Department,  for  the  purpose  of  sorting  and  dis- 
tributing the  mail  in  railway  post  offices,  railway  post-office  terminals  and  trans- 
fer offices^  and  for  service  in  the  offices  of  division  superintendents  and  chief 
clerks,  and  as  transfer  clerks  and  such  other  services  as  may  pertain  to  the  Rail- 
way Mail  Service.  Such  clerks  shall  be  designated  as  railway  postal  clerks  and 
shall  be  divided  into  the  following  grades,  wdth  corresponding  salaries  per  an- 
num not  exceeding  the  following  rates : 

Grade  one,  at  not  exceeding  nine  hundred  dollars. 

Grade  two,  at  not  exceeding  one  thousand  dollars. 

Grade  three,  at  not  exceeding  one  thousand  one  hundred  dollars. 

Grade  four,  at  not  exceeding  one  thousand  two  hundred  dollars. 

Grade  five,  at  not  exceeding  one  thousand  three  hundred  dollars. 

Grade  six,  at  not  exceeding  one  thousand  four  hundred  dollars. 

Grade  seven,  at  not  exceeding  one  thousand  five  himdred  dollars. 

Grade  eight,  at  not  exceeding  one  thousand  six  hundred  dollars. 

Grade  nine,  at  not  exceeding  one  thousand  seven  hundred  dollars. 

Grade  ten,  at  not  exceeding  one  thousand  eight  huncjred  dollars. 

Chief  clerks,  at  not  exceeding  two  thousand  dollars. 

The  Postmaster  General  shall  classify  and  fix  the  salaries  of  railway  postal 
clerks,  under  such  regulations  as  he  may  prescribe,  in  the  grades  provided  by 
law ;  and  for  the  purpose  of  organization  and  of  establishing  maximum  grades 
to  which  promotions  may  be  made  successively  as  hereinafter  provided,  he  shall 
classify  railway  post  offices,  terminal  railway  post  offices,  and  transfer  offices 
with  reference  to  their  character  and  importance  in  three  classes,  with  salary 
grades  as  follows :  Class  A,  nine  hundred  dollars  to  one  thousand  two  hundred 
dollars;  class  B,  nine  hundred  dollars  to  one  thousand  three  hundred  dollars; 
and  class  C,  nine  hundred  dollars  to  one  thousand  five  hundred  dollars.  He 
may  assign  to  the  offices  of  division  superintendents  and  chief  clerks  such  rail- 
way postal  clerks  as  may  be  necessary  and  fix  their  salaries  within  the  grades 
provided  by  law  without  regard  to  the  classification  of  railway  post  offices. 

After  September  thirtieth,  nineteen  hundred  and  twelve,  clerks  in  class  A 
shall  be  promoted  successively  to  grade  three,  clerks  in  class  B  shall  be  pro- 
moted successively  to  grade  four,  and  clerks  in  class  C  shall  be  promoted  suc- 
cessively to  grade  five,  at  the  beginning  of  the  quarter  following  the  expiration 
of  a  year's  satisfactory  service  in  the  next  lower  grade.  Promotions  above 
these  grades  within  the  maximum  grades  of  the  classification  may  be  made  in 
the  discretion  of  the  Postmaster  General  for  meritorious  service.  No  promotion 
shall  be  made  except  upon  evidence  satisfactory  to  the  Post  Office  Department 
of  the  efficiency  and  faithfulness  of  the  employee  during  the  preceding  year. 

A  clerk  of  any  grade  of  any  classification  of  railway  post  offices,  terminal 
railway  post  offices,  transfer  offices,  or  in  the  office  of  a  division  superintendent 
or  chief  clerk,  may  be  transferred  and  assigned  to  any  classification  of  railway 
post  offices,  terminal  railway  post  offices,  transfer  offices,  or  to  an  office  of  a 
division  superintendent  or  chief  clerk  under  such  regulations  as  the  Postmaster 
General  may  deem  proper. 

Clerks  assigned  as  clerks  in  charge  of  crews  consisting  of  more  than  one  clerk 

shall  be  clerks  of  grades  five  to  ten,  inclusive,  and  may  be  promoted  one  grade 
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onlv  after  three  years'  continuous^  satisfactory^  and  f aitMul  service  in  such  ca- 
pacity. . 

A  derk  who  fails  of  promotion  because  of  unsatisfactory  service  may  be  pro- 
moted at  the  beginning  of  the  second  quarter  thereafter  or  any  subsequent  quar- 
ter for  satisfactory  and  faithful  service  during  the  intervening  period. 

Clerks  in  the  highest  grade  in  their  respective  lines  or  other  assignments 
shall  be  eligible  for  promotion  to  positions  of  clerks  in  charge  in  said  lines  or 
corresponding  positions  in  other  assignments,  and  clerks  assigned  as  assistant 
chief  clerks  and  clerks  in  charge  of  crews  consisting  of  more  than  one  clerk, 
either  assigned  to  the  line,  the  transfer  service,  or  to  a  terminal  railway  post 
office,  and  clerks  in  the  highest  grades  in  offices  of  division  superintendents  in 
their  respective  divisions,  shall,  after  two  years  of  continuous  service  in  such 
capacity,  be  eligible  for  promotion  to  positions  of  chief  clerks  in  said  division 
for  satisfactory,  efficient,  and  faithful  service  during  the  preceding  two-year 
]>eriod,  under  such  regulations  as  the  Postmaster  General  shall  prescribe. 

Whenever  a  clerk  shall  have  been  reduced  in  salary  for  any  cause  he  may 
be  restored  to  his  former  grade  or  advanced  to  an  intermediate  grade  at  the 
beginning  of  any  quarter  following  the  reduction,  for  satisfactory  and  faithful 
service  during  the  intervening  period. 

In  filling  positions  below  that  of  chief  clerk  no  clerk  shall  be  advanced  more 
than  one  grade  in  a  period  of  a  year. 

All  clerks  appointed  to  the  Kailway  Mail  Service  and  to  perform  duty  on 
railway  post  offices  shall  reside  at  some  point  on  the  route  to  which  they  are 
assigned ;  but  railway  postal  clerks  appointed  prior  to  February  twenty-eighth,, 
eighteen  hundred  and  ninety-five,  and  now  performing  such  duty  shall  not  be 
required  to  change  their  residences,  except  when  transferred  to  another  line: 
Provided,  however.  That  because  of  the  reclassification  herein  provided,  no 
clerk  shall  receive  less  salary  than  before  the  passage  of  this  Act.  All  laws  and 
parts  of  laws  in  conflict  herewith  are  hereby  repealed.     [37  Stat,  L.  655 J\ 

Sec  8.  [Fourth-class  mail  —  the  parcel  fost,"]*  That  hereafter  fourth-class 
mail  matter  shall  embrace  all  other  matter,  including  farm  and  factory  products, 
not  now  embraced  by  law  in  either  the  first,  second,  or  third  class,  not  exceeding 
eleven  pounds  in  weight,  nor  greater  in  size  than  seventy-two  inches  in  length 
and  girth  combined,  nor  in  form  or  kind  likely  to  injure  the  person  of  any 
postal  employee  or  damage  the  mail  equipment  or  other  mail  matter  and  not  of 
a  character  perishable  within  a  period  reasonably  required  for  transportation 

and  delivery. 

That  for  the  purposes  of  this  section  the  United  States  and  its  several  Terri- 
tories and  possessions,  excepting  the  Philippine  Islands,  shall  be  divided  into 
units  of  area  thirty  minutes  square,  identical  with  a  quarter  of  the  area  formed 
by  the  intersecting  parallels  of  latitude  and  meridians  of  longitude,  represented 
on  appropriate  postal  maps  or  plans,  and  such  units  of  area  shall  be  the  basis  of 
eight  postal  zones,  as  follows : 

The  first  zone  shall  include  all  territory  within  such  quadrangle,  in  conjunc- 
tion with  every  contiguous  quadrangle,  representing  an  area  having  a  mean 
radial  distance  of  approximately  fifty  miles  from  the  center  of  any  given  unit  of 


The  second  zone  shall  include  all  units  of  area  outside  the  first  zone  lying  in 
whole  or  in  part  within  a  radius  of  approximately  one  hundred  and  fifty  miles 

from  the  center  of  a  given  unit  of  area. 
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The  third  zone  shall  Include  all  units  of  area  outside  the  second  zone  lying 
in  whole  or  in  part  within  a  radius  of  approximately  three  hundred  miles  from 
the  center  of  a  given  unit  of  area. 

The  fourth  zone  shall  include  all  units  of  area  outside  the  third  zone  lying 
in  whole  or  in  part  within  a  radius  of  approximately  six  hundred  miles  from 
the  center  of  a  given  unit  of  area. 

The  fifth  zone  shall  include  all  units  of  area  outside  the  fourth  zone  lying  in 
whole  or  in  part  within  a  radius  of  approximately  one  thousand  miles  from  the 
center  of  a  given  unit  of  area. 

The  sixth  zone  shall  include  all  units  of  area  outside  the  fifth  zone  lying  in 
whole  or  in  part  within  a  radius  of  approximately  one  thousand  four  hundred 
miles  from  llie  center  of  a  given  unit  of  area. 

The  seventh  zone  shall  include  all  units  of  area  outside  the  sixth  zone  lying 
in  whole  or  in  part  within  a  radius  of  approximately  one  thousand  eight  hun- 
dred miles  from  the  center  of  a  given  unit  of  area. 

The  eighth  zone  shall  include  all  units  of  area  outside  the  seventh  zone. 

That  the  rate  of  postage  on  fourth-class  matter  weighing  not  more  than  four 
ounces  shall  be  one  cent  for  each  ounce  or  fraction  of  an  ounce;  and  on  such 
matter  in  excess  of  four  ounces  in  weight  the  rate  shall  be  by  the  pound^  as  here- 
inafter provided,  the  postage  in  all  cases  to  be  prepaid  by  distinctive  postage 
stamps  affixed. 

That  except  as  provided  in  the  next  preceding  paragraph  postage  on  matter 
of  the  fourth  class  shall  be  prepaid  at  the  following  rates : 

On  all  matter  mailed  at  the  post  office  from  which  a  rural  route  starts,  for 
delivery  on  such  route,  or  mailed  at  any  point  on  such  route  for  delivery  at  any 
other  point  thereon,  or  at  the  office  from  which  the  route  starts,  or  on  any  rural 
route  starting  therefrom,  and  on  all  matter  mailed  at  a  city  carrier  office,  or 
at  any  point  within  its  delivery  limits,  for  delivery  by  carriers  from  that  office, 
or  at  any  office  for  local  delivery,  five  cents  for  the  first  pound  or  fraction  of  a 
pound  and  one  cent  for  each  additional  pound  or  fraction  of  a  pound. 

For  delivery  within  the  first  zone,  except  as  provided  in  the  next  preceding 
paragraph,  five  cents  for  the  first  pound  or  fraction  of  a  pound  and  three  cents 
for  each  additional  pound  or  fraction  of  a  pound. 

For  delivery  within  the  second  zone,  six  cents  for  the  first  pound  or  fraction 
of  a  pound  and  four  cents  for  each  additional  pound  or  fraction  of  a  pound. 

For  delivery  within  the  third  zone,  seven  cents  for  the  first  pound  or  fraction 
of  a  pound  and  five  cents  for  each  additional  pound  or  fraction  of  a  pound. 

For  delivery  within  the  fourth  zone,  eight  cents  for  the  first  pound  or  frac- 
tion of  a  pound  and  six  cents  for  each  additional  pound  or  fraction  of  a  poimd. 

For  delivery  within  the  fifth  zone,  nine  cents  for  the  first  pound  or  fraction 
of  a  pound  and  seven  cents  for  each  additional  pound  or  fraction  of  a  pound. 

For  delivery  within  the  sixth  zone,  ten  cents  for  the  first  pound  or  fraction 
of  a  pound  and  nine  cents  for  each  additional  pound  or  fraction  of  a  pound. 

For  delivery  within  the  seventh  zone,  eleven  cents  for  the  first  pound  or 
fraction  of  a  pound  and  ten  cents  for  each  additional  pound  or  fraction  of  a 
pound. 

For  delivery  within  the  eighth  zone  and  between  the  Philippine  Islands  and 
any  portion  of  the  United  States,  including  the  District  of  Columbia  and  the 
several  Territories  and  possessions,  twelve  cents  for  the  first  pound  or  fraction 
of  a  pound  and  twelve  cents  for  each  additional  pound  or  fraction  of  a  pound. 

That  the  Postmaster  General  shall  provide  such  special  equipment,  maps, 
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stamps,  directories,  and  printed  instructions  as  may  be  necessary  for  tlie  ad- 
ministration of  this  section;  and  for  the  purposes  of  this  section,  and  to  sup- 
plement existing  appropriations,  including  the  hiring  of  teams  and  drivers, 
there  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  the  sum  of  seven  hundred  and  fifty  thousand  dollars. 

The  classification  of  articles  mailable  as  well  as  the  weight  limit,  the  rates 
of  postage,  zone  or  zones  and  other  conditions  of  mailability  under  this  Act,  if 
the  Postmaster  General  shall  find  on  experience  that  they  or  any  of  them  are 
such  as  to  prevent  the  shipment  of  articles  desirable,  or  to  permanently  render 
the  cost  of  the  service  greater  than  the  receipts  of  the  revenue  therefrom,  he  is 
hereby  authorized,  subject  to  the  consent  of  the  Interstate  Commerce  Commis- 
sion after  investigation,  to  reform  from  time  to  time  such  classification,  weight 
limit,  rates,  zone  or  zones  or  conditions,  or  either,  in  order  to  promote  the  serv- 
ice to  the  public  or  to  insure  the  receipt  of  revenue  from  such  service  adequate 
to  pay  the  cost  thereof. 

The  Postmaster  General  shall  make  provision  by  regulation  for  the  indem- 
nification of  shippers,  for  shipment  injured  or  lost,  by  insurance  or  otherwise, 
and,  when  desired,  for  the  collection  on  delivery  of  the  postage  and  price  of 
the  article  shipped,  fixing  such  charges  as  may  be  necessary  to  pay  the  cost  of 
such  additional  services. 

The  Postmaster  General  may  readjust  the  compensation  of  star  route  and 
screen  wagon  contractors  if  it  should  appear  that  as  a  result  of  the  parcel  post 
system  the  weight  of  the  mails  handled  by  them  has  been  materially  increased. 
Before  such  readjustment,  however,  a  detailed  account  must  be  kept  as  to  the 
amount  of  business  handled  by  such  star  route  or  screen  wagon  contractors  be- 
fore and  after  this  section  becomes  effective  for  such  a  period  as  to  clearly 
demonstrate  the  amount  of  the  increase  and  that  such  increase  in  the  weight 
of  the  mails  was  due  to  the  adoption  of  the  parcel  post  system. 

That  the  establishment  of  zones  and  postage  rates  of  this  section  shall  go 
into  effect  January  first,  nineteen  hundred  and  thirteen. 

That  this  Act  shall  not  in  any  way  affect  the  postage  rate  on  seeds,  cuttings, 
bulbs,  roots,  scions,  and  plants,  as  fixed  by  section  482  of  the  Postal  Laws  and 
Emulations. 

That  for  the  purpose  of  a  further  inquiry  into  the  subject  of  the  general  parcel 
post  and  all  related  subjects  a  joint  committee  of  six  persons  (Members  of 
Congress),  three  of  whom  shall  be  appointed  by  the  President  of  the  Senate, 
and  three  by  the  Speaker  of  the  House  of  Representatives,  is  constituted,  with 
full  power  to  appoint  clerks,  stenographers,  and  experts  lo  assist  them  in  this 
work.  That  the  Postmaster  General  and  the  Interstate  Commerce  Commission 
shall  furnish  such  data  and  otherwise  render  such  assistance  to  the  said  com- 
mittee as  may  be  desired  or  available.  For  the  purpose  of  defraying  the  ex- 
penses of  this  committee  the  sum  of  twenty-five  thousand  dollars  is  hereby 
appropriated  out  of  the  moneys  in  the  Treasury  not  otherwise  appropriated. 
The  committee  shall  report  fully  to  Congress  at  the  earliest  date  possible. 

That  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this  section 
are  hereby  repealed.     [37  Stat.  L.  557.] 

Sec.  9.  [Experimental  delivery  in  towns  and  villages."}  That  after  June 
thirtieth,  nineteen  hundred  and  twelve,  experimental  mail  delivery  may  be 
established,  under  such  regulations  as  the  Postmaster  General  may  prescribe, 
in  towns  and  villages  having  post  offices  of  the  second  or  third  class  that  are 
not  by  law  now  entitled  to  free  delivery  service,  and  the  sum  of  one  hundred 
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thousand  dollars  is  hereby  appropriated  to  enable  postmasters  to  employ  the 
necessary  assistance  to  deliver  the  mail  in  such  villages,  and  the  amount  to  be 
expended  at  any  oflSce  shall  not  exceed  one  thousand  eight  hundred  dollars 
a  year.     [57  Stat  L.  669.'] 

Sec.  10.  \_Postdl  savings  depositories.']  That  the  sum  of  four  hundred 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated  to  enable  the 
Postmaster  General  to  continue  the  establishment,  maintenance,  and  extension 
of  postal  savings  depositories,  including  the  reimbursement  of  the  Secretary  of 
the  Treasury  for  expenses  incident  to  the  preparation,  issue,  and  registration 
of  the  bonds  authorized  by  the  Act  of  June  twenty-fifth,  nineteen  hundred  and 
ten:  Provided,  That  out  of  such  sum  an  amount  not  to  exceed  ten  thousand 
dollars  may  be  expended  for  the  rental,  if  necessary,  of  quarters  for  the  central 
office  of  the  Postal  Savings  System  in  the  District  of  Columbia:  And  provided 
further.  That  all  expenditures  in  the  Postal  Savings  System  shall  be  audited 
by  the  Auditor  for  the  Post  Office  Department:  And  provided  further.  That 
the  Postmaster  General  shall  select  and  designate  the  post  offices  which  are  to 
be  postal  savings  depository  offices,  and  shall  appoint  and  fix  the  compensation 
of  such  superintendents,  inspectors,  and  other  employees  as  may  be  necessary 
in  conducting,  supervising,  and  directing  the  business  of  such  offices,  including 
the  employees  of  a  central  office  at  Washington,  District  of  Columbia,  and  shall 
prescribe  the  hours  during  which  postal  savings  depository  offices  shall  remain 
open.  He  shall  also  from  time  to  time  make  rules  and  regulations  with  respect 
to  the  deposits  in  and  withdrawals  of  moneys  from  postal  savings  depositories 
and  the  issue  of  pass  books  or  such  other  devices  as  he  may  adopt  as  evidence 
of  such  deposits  or  withdrawals.  The  provisions  of  the  Act  approved  June 
twenty-fifth,  nineteen  hundred  and  ten,  are  hereby  modified  accordingly.  The 
unexpended  balance  of  the  appropriation  for  the  fiscal  year  nineteen  hundred 
and  twelve  of  five  hundred  thousand  dollars  made  by  section  five  of  the  Act 
approved  March  fourth,  nineteen  hundred  and  eleven,  for  the  postal  savings 
system,  is  hereby  reappropriated  and  made  available  during  the  fiscal  year 
nineteen  hundred  and  thirteen  for  the  purposes  mentioned  in  this  section. 
[57  Stat.  L.  669.] 

For  the  Act  of  June  25,  1910,  see  1912  Supp.  Fed.  Stat.  Annot.  294. 

Sec.  11.  [Navy  jnail  clerks  —  Marine  Corps  included.]  That  the  provision 
in  the  Act  making  appropriations  for  the  service  of  the  Post  Office  Department, 
approved  May  twenty-seventh,  nineteen  hundred  and  eight,  authorizing  the 
desi^ation  of  enlisted  men  of  the  Xavy  as  navy  mail  clerks  and  assistant  navy 
mail  clerks,  be  amended  to  include  in  such  designation  enlisted  men  of  the  Ma- 
rine Corps,  by  the  insertion  in  the  said  provision,  after  the  words  "United  States 
Navy,''  the  words  "or  Marine  Corps.''     [37  Stat.  L.  660.] 

For  the  provision  from  the  Act  of  May  27,  1C08.  here  referred  to,  see  1909  Supp.  Fed. 
Stat.  Annot.  525. 

Sec.  12.  [Appropriation  from  Treasury  to  meet  deficiencies.]  That  if  the 
revenues  of  the  Post  Office  Department  shall  be  insufficient  to  meet  the  appro- 
priations made  by  this  Act,  a  sum  equal  to  such  deficiency  of  the  revenue  of  said 
department  is  hereby  appropriated,  to  be  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  to  supply  said  deficiencies  in  the  revenues  for  the 
Post  Office  Department  for  the  ye^ar  ending  June  thirtieth,  nineteen  hundred 
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and  thirteen,  and  the  sum  needed  may  be  advanced  to  the  Post  Oflfice  Depart- 
ment upon  requisition  of  the  Postmaster  General.     [37  Stat.  L.  560.] 

Sec.  13.  [Restrictions  on  meetings  of  societies,  not  applicable.']  That  the 
provisions  of  section  eight  of  the  Act  making  appropriations  for  the  District  of 
Columbia  approved  June  twenty-sixth,  nineteen  hundred  and  twelve,  shall  not 
apply  to  the  appropriations  provided  by  this  Act.     [87  Stat.  L.  660.] 

Sec.  14.  [Expenditures  for  July  and  August.]  That  the  Postmaster  Gen- 
eral may  expend  for  the  service  of  the  Post  Ofl5ce  Department  during  the 
months  of  July  and  August,  nineteen  hundred  and  twelve,  a  greater  amount 
than  that  provided  for  by  the  joint  resolutions  extending  appropriations  for  the 
necessary  operations  of  the  Government  under  certain  contingencies,  approved 
July  first,  August  first,  and  August  fifteenth,  nineteen  hundred  and  twelve: 
Provided,  That  the  total  expenditures  under  this  Act  for  the  whole  of  the  fiscel 
year  nineteen  hundred  and  thirteen  shall  not  exceed  the  amounts  hereby  ap- 
propriated.    [87  Stat.  L.  660.] 


[First  grade  clerks  aholished,  appointments  to  he  at  $800.]  *  *  *  That 
after  June  thirtieth,  nineteen  hundred  and  thirteen,  the  first  grade  for  clerks 
and  carriers  shall  be  abolished  and  that  appointments  shall  be  made  to  the 
second  grade,  salary  $800 ;  and  that  clerks  and  carriers  at  first-class  offices  shall 
be  promoted  successively  to  the  fifth  grade  and  clerks  and  carriers  at  second- 
class  offices  shall  be  promoted  successively  to  the  fourth  grade.  [37  Stat.  L. 
79J,.} 

This  and  the  remaining  paragraphs  under  this  title  are  from  the  Postal  Service  Appro- 
priation Act  of  March  4,  1913,  ch.  143. 

[Pay  of  substitutes  for  employees  absent.]  *  *  *  That  after  Juno 
thirtieth,  nineteen  hundred  and  thirteen,  substitute  letter  carriers  in  the  City 
Delivery  Service  and  substitute  post-office  clerks  employed  in  first  and  second 
class  post  offices  shall  be  paid  at  the  rate  of  forty  cents  an  hour  when  working 
for  a  currier  or  clerk  absent  without  pay. 

That  substitute  carriers  and  substitute  clerks  when  assigned  to  perform  the 
work  of  regular  employees  absent  on  vacations,  or  when  performing  auxiliary 
or  temporary  work,  shall  be  paid  at  the  rate  of  30  cents  an  hour.  Every  sub- 
stitute carrier  and  substitute  post-office  clerk  who  has  served  as  such  substitute 
for  a  period  of  one  year  or  more  shall,  when  appointed  to  a  regular  position, 
receive  the  salary  of  a  second  grade  carrier  or  clerk,  $800  per  annum,  as  his 
initial  salary,  and  all  other  promotions  shall  be  regulated  according  to  the 
classification  Act  approved  March  second,  nineteen  hundred  and  seven.  [37 
Stat.  L.  796.] 

[Rewards  to  employees  for  inventions.]  *  *  *  The  Postmaster  General 
is  hereby  authorized  to  offer  and  pay  periodically  a  cash  reward  for  the  in- 
vention, suggestion,  or  series  of  suggestions  for  an  improvement  or  economy 
in  device,  design,  or  process  applicable  to  the  postal  service  submitted  by  one 
or  more  employees  of  the  Post  Office  Department  which  shall  be  deemed  the 
most  valuable  of  those  submitted  and  adopted  for  use,  and  for  that  purpose  the 
sum  of  $10,000  is  hereby  appropriated :  Provided,  That  to  obtain  this  reward 

the  winning  suggestion  or  invention  must  be  one  that  will  clearly  effect  a 
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material  economy  or  increase  efficiency:  Provided  further.  That  the  sums 
awarded  to  employees  in  accordance  with  this  Act  shall  be  paid  them  in  ad- 
dition to  their  usual  compensation:  Provided  further.  That  the  total  amount 
paid  under  the  provisions  of  this  Act  shall  not  exceed  $1,000  in  any  month  or 
for  any  one  invention  or  suggestion :  And  provided  further.  That  no  employee 
shall  be  paid  a  reward  under  this  Act  until  he  has  properly  executed  an  agree- 
ment to  the  effect  that  the  use  by  the  United'  States  of  the  invention,  suggestion, 
or  series  of  suggestions  made  by  him  shall  not  form  the  basis  of  a  further  claim 
of  any  nature  upon  the  United  States  by  him,  his  heirs,  or  assigns,  and  that  no 
application  for  patent  has  been  made  for  any  such  invention.  [57  Stat,  L. 
795.^ 

^Canceling  machines  —  maximum  rent."]  »  *  *  That  hereafter  no  con- 
tract shall  be  made  for  any  canceling  machine  for  more  than  $270  per  annum, 
including  repairs  on  said  machines,  and  that  all  contracts  entered  into  shall 
be  let  after  having  advertised  for  bids,  and  shall  be  awarded  on  the  basis  of 
cheapness  and  efficiency.     [57  Stat.  L.  795.] 

\_Allowance  of  leave  to  railway  postal  clerk  when  siibstitute  is  provided,] 
*  *  *  That  hereafter  the  Postmaster  General  may,  in  his  discretion,  under 
such  regulations  as  he  may  provide,  allow  any  railway  postal  clerk  who  is  not 
entitled  to  annual  leave  under  other  provision  of  law  leave  of  absence  with  pay 
for  a  period  not  exceeding  thirty  days,  with  the  understanding  that  his  duties 
will  be  performed  without  expense  to  the  Government  during  the  period  for 
which  leave  is  granted,  he  to  provide  a  substitute  at  his  own  expense.  [57  Stat, 
L.  7»S.] 


POST  OFFICE  DEPARTMENT. 

Act  of  March  4.  1913,  Ch.  149,  324. 

Auditor  for  Post  Office  Department  —  Money  Orders  Not  to  he 
Assorted,  324. 


OROSS-REFERENCE* 

See  also  POSTAL  SERVICE. 


[^Auditor  for  Post  Office  Department  —  money  orders  not  to  he  assorted.li 
*  *  *  Hereafter  the  Auditor  for  the  Post  Office  Department  shall  not  assort 
and  verify  the  money  orders  pertaining  to  postmasters'  issued  lists  covering 
the  period  from  January  first,  nineteen  hundred  and  twelve,  to  June  thirtieth, 
nineteen  hundred  and  twelve:  Provided,  That  the  statements  for  said  period 
and  accompanying  money  orders  shall  be  retained  as  a  part  of  the  record  of 
unpaid  money  orders  required  by  the  Act  approved  May  twenty-seventh,  nine- 
teen hundred  and  eight.     [57  Stat  L.  dlS."] 

Thii  is  from  the  Deficiencies  Appropriation  Act  of  Marcli  4,  1913,  eh.  149. 
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PRESIDENT. 

Act  of  March  4,  1913,  Ch.  149,  325. 

International  Congresses,  etc.  —  Authority  Required  for  Participa- 
tion, 325. 


CR088-BEFERENCS. 

Export  of  Arms,  Limitation  by  President,  see  IMPORTS  AND  EXPORTS. 

•  « 

[International  congresses,  etc,  —  authority  required  for  participation.'] 
*  *  *  Hereafter  the  Executive  shall  not  extend  or  accept  any  invitation  to 
participate  in  any  international  congress,  conference,  or  like  event^  without 
first  having  specific  authority  of  law  to  do  so.    \_S7  Stat.  L.  91S.'] 

This  U  from  the  Deficiencies  Appropriation  Act  of  March  4,  1913,  ch.  149. 


PRINTING. 

See  PUBLIC  PRINTING. 


PRISONS  AND  PRISONERS. 

Act  of  April  30,  1912,  Ch.  97,   325. 

International  Prison  Commission  —  Continuance  as  Member  —  Pro 
Rata  Share,  etc.  Authorized  Annually,  325. 

Act  of  January  23,  1913,  Ch.  9,  326. 

United  States  Prisoners  —  Release  on  Parole,  326. 

llntemational  Prison  Commission  —  corUinuance  as  member  —  pro  rata 
share,  etc.,  authorized  annually.']  ♦  *  *  The  United  States  shall  continue 
as  an  adhering  memher  of  the  International  Prison  Commission  and  participate 
in  the  work  of  said  commission.  The  Secretary  of  the  Treasury  he,  and  he  is 
hereby,  authorized  annually  to  pay  the  pro-  rata  share  of  the  United  States  in 
the  administration  expenses  of  the  International  Prison  Commission  and  the 
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necessary  expenses  of  a  commissioner  to  represent  the  United  States  on  said 
commission  at  its  annual  meetings,  together  with  necessary  clerical  and  other 
expenses,  out  of  any  money  which  shall  be  appropriated  for  such  purposes 
from  time  to  time  by  Congress.     [57  Stat.  L.  100.'] 

ThU  is  from  the  Diplomatic  and  Consular  Service  Appropriation  Act  of  April  30,  1912, 
ch.  97. 


An  Act  To  amend  "An  Act  to  parole  United  States  prisoners,  and  for  other  pnrposea,"  ap- 
proved June  twenty-fifth,  nineteen  hundred  and  ten. 

[,Act  of  Jantiary  23,  1913,  ch.  P.] 

[Untied  States  prisoners  —  release  on  parole.]  That  section  one  of  the  "Act 
to  parole  United  States  prisoners,  and  for  other  purposes,"  approved  June 
twenty-fifth,  nineteen  hundred  and  ten,  be  amended  so  as  to  read  as  follows, 
to  wit : 

"That  every  prisoner  who  has  been  or  may  hereafter  be  convicted  of  any 
offense  against  the  United  States  and  is  confined  in  execution  of  the  judgment 
of  such  conviction  in  any  United  States  penitentiary  or  prison,  for  a  definite 
term  or  terms  of  over  one  year,  or  for  the  term  of  his  natural  life,  whose  record 
of  conduct  shows  that  he  has  observed  the  rules  of  such  institution,  and  who,  if 
sentenced  for  a  definite  term,  has  served  one-third  of  the  total  of  such  term  or 
terms  for  which  he  was  sentenced,  or,  if  sentenced  for  the  term  of  his  natural 
life,  has  served  not  less  than  fifteen  years,  may  be  released  on  parole  as  herein- 
after provided."     [37  Stat.  L.  GSO.] 

For  this  section  of  the  Act  of  June  25,  1910,  as  originally  enacted,  see  1912  8upp.  Fed. 
Stat.  Annot.  304. 


PRIZE. 

See  SALVAGE. 


PRIZE  FIGHTS. 

• 

Act  of  July  31,  1Q12,  Ch.  263,  326. 

Sec.l.  Prise- fight  Films  —  Sending  by  Mail  or  Express  Unlazvful,  326. 

2.  Receiving,  etc.,  Unlawful,  Z27, 

3,  Punishment  for  Violations,  327. 

An  Act  To  prohibit  the  importation  and  the  interstate  transportation  of  films  or  other  pic- 
torial representations  of  prize  fights,  and  for  other  purposes. 

lAct  of  July  31,  1912,  ch.  263.1 

[Sec.  1.]    [Prize-fight  films  —  sending  hy  mail  or  express  unlawftdJ]    That 
it  shall  be  unlawful  for  any  person  to  deposit  or  cause  to  be  deposited  in  the 
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United  States  mails  for  mailing  or  delivery,  or  to  deposit  or  cause  to  be  de- 
posited with  any  express  company  or  other  common  carrier  for  carriage,  or  to 
send  or  carry  from  one  State  or  Territory  of  the  United  States  or  the  District 
of  Columbia  to  any  other  State  or  Territory  of  the  United  States  or  the  District 
of  Columbia,  or  to  bring  or  to  cause  to  be  brought  into  the  United  States  from 
abroad,  any  film  or  other  pictorial  representation  of  any  prize  fight  or  encounter 
of  pugilists,  under  whatever  name,  which  is  designed  to  be  used  or  may  be 
used  for  purposes  of  public  exhibition.     [57  StaL  L.  240.'] 

Sec.  2.  \_Receiving,  etc,  unlaivful,']  That  it  shall  be  unlawful  for  any 
person  to  take  or  receive  from  the  mails,  or  any  express  company  or  other  com- 
mon carrier,  with  intent  to  sell,  distribute,  circulate,  or  exhibit  any  matter  or 
thing  herein  forbidden  to  to  [sic"]  be  deposited  for  mailing,  delivery,  or  carriage 
in  interstate  commerce.     [37  Stat.  L.  2^1.'] 

Sec.  3.  [Punishment  for  violations.']  That  any  person  violating  any  of 
the  provisions  of  this  Act  shall  for  each  offense,  upon  conviction  thereof,  be 
fined  not  more  than  one  thousand  dollars  or  sentenced  to  imprisonment  at  hard 
labor  for  not  more  than  one  year,  or  both,  at  the  discretion  of  the  court  [87 
Stat.  L.  Ul'] 


PROHIBITION  LAWS. 


See  INTOXICATING  LIQUORS. 


PUBLIC  BUILDINGS. 

See  PUBLIC  PROPERTY,  BUILDINGS,  AND  GROUNDS. 


PUBLIC  CONTRACTS. 


See  LABOR. 
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PUBLIC  DOCUMENTS. 

Act  of  June  23,  1913,  Ch.  3,  328. 

Sec.  5.  Public  Library  Depositaries  —  To  Receive  Publications,  etc.  —  New 
Designations,  328. 

Act  of  October  22,  1913,  Ch.  32,  328. 

Official  Register  —  Postal  Service  to  be  Omitted  from,  328. 


Seo.  5.  \Pvhlie  library  depositaries  —  to  receive  publicaiions,  etc,  —  new 
designations.']  That  libraries  heretofore  designated  by  law  as  depositaries  to 
receive  books  and  other  Cbvemment  publications  shall  hereafter,  during  their 
existence^  continue  such  receipt;  and  new  designations  may  be  made  when 
libraries  heretofore  chosen  shall  cease  to  exist  or  other  designations  shall  here- 
after be  authorized  by  law.     [38  Stat.  L.  75.] 

This  IB  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1913,  ch.  3« 


[Official  Register  —  postal  service  to  be  omitted  from.]  Hereafter  the  Of- 
ficial Kegister  of  the  United  States  shall  not  contain  the  names  of  those  persons 
heretofore  published  in  Volume  II  relating  to  the  postal  service,  namely,  post- 
masters, assistant  postmasters,  clerks  in  post  offices,  city  and  rural  carriers,  em- 
ployees of  the  sea-post  service,  employees  of  the  Railway  Mail  Service,  employees 
of  the  mail  messenger  service,  and  mail  contractors;  nor  shall  it  contain  the 
statement  of  allowances  made  to  contractors  for  carrying  the  mails  or  the  list 
of  ships  and  vessels  belonging  to  the  United  States,  as  heretofore  published  in 
the  said  Official  Register ;  and  all  Acts  or  parts  of  Acts  inconsistent  with  the 
foregoing  provision  are  hereby  repealed.     [38  Stat.  L.  £2^.'] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Oct.  22,  1913,  ch.  32.    See  6  Fed.  Stat. 
Annot.  170. 


PUBLIC  HEALTH  SERVICE. 


See  HEALTH  AND  QUARANTINE. 
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PUBLIC  LANDS/ 

Act  of  Jantxary  26,  1912,  Ch.  17,  331. 

Time  Extended  for  Final  Proof  of  Desert-land  Entries,  Weld  and 
Larimer  Counties,  Colo. — Affidavit  of  Cause  of  Delay  Required  — 
Limitation,  331. 

Act  of  March  28,  1912,  Ch.  67,  331, 

Isolated  Tracts,  etc.  —  Sales  at  Auction  Authorized,  331. 
Act  of  April  13,  1912,  Ch.  77,  332. 

Seel.  Cheyenne  River  and  Standing  Rock  Reservations  —  Homesteaders 
on  Ceded  Lands  Allowed  Additional  Time  for  Payment,  332. 
2.  Forfeiture  for  Nonpayment,  332. 
J.  Valid  Adverse  Claims  Not  Affected,  333. 

Act  of  AprU  15,  1912,  Ch.  78,  333. 

Seel.  Coeur  d'Alene  Indian  Reservation  —  Homesteaders  on  Ceded  Lands 
Allowed  Additional  Time  for  Payment,  333. 

2.  Forfeiture  for  Nonpayment,  333. 

3.  Valid  Adverse  Claims  Not  Affected,  333. 

Joint  Resolution  No.  13  of  March  3,  1913,  333. 

Coeur  d'Alene  Indian  Reservation  —  Additional  Time  Allowed  for 
Payments  due  for  Homesteads,  333. 

Act  of  April  23,  1912,  Ch.  87,  334. 

Coal  Lands  in  Alabama  Opened  to  Agricultural  Surface  Entry,  334. 
Act  of  April  27,  1912,  Ch.  92,  334. 

Kiowa-Comanche  and  Apache  Ceded  Lands  —  Time  Extended  for 
Payments  by  Homesteaders  on  Pasture,  etc..  Lands,  334. 

Act  of  April  27,  1912,  Ch.  91,  335. 

Wind  River  Reservation  —  Commutation  Allowed  Certain  Home- 
steaders on,  335. 

Act  of  April  30,  1912,  Ch.  99,  335. 

Disposal  of  Surface  of  Coal  Lands  to  States,  etc.  335. 

Act  of  April  30,  1912,  Ch.  101,    335. 

Time  Extended  for  Final  Proof  in  Desert-land  Entries,  335. 

Act  of  June  6,  1912,  Ch.  153,  336. 

Homestead  Entries  —  Patent  to  Issue  on  Proof  of  Three  Year/ 
Residence,  etc.  —  Transfers  for  Public  Purposes  —  Leaves  of  Ab- 
sence Allowed  —  Commutation  —  Proof  Required  if  Entryman 
Dies  —  Area  of  Cultivation  Required  Yearly  —  For  Enlarged 
Homesteads  —  Nebraska  Arid  Land  and  Irrigation  Entries-^ 
Notice  of  Law  to  Entrymen  —  Land  to  Revert  on  Failure  to  Estab- 
lish Residence,  etc.  —  Beginning  of  Residence  —  Extension  Per* 
mitted,  336. 

Act  of  June  13,  1912,  Ch.  166,  337. 

Enlarged  Homesteads  —  Entries  of  320  Acres  Permitted  —  States 
Affected  —  California  and  North  Dakota  Added,  337. 
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PUBLIC  LANDS. 

Act  of  July  24,  1912,  Ch.  251,  338. 

Assignment  of  Desert-land  Entries  zvith  Reclamation  Projects  —  To 
Conform  to  Farm  Units,  338. 

Act  of  August  9,  1912,  Ch«  280,  338. 

Homestead  Entries  —  Preference  Rights  to  Settlers  on  Enlarged 
Homesteads  on  Konirrigable  Lands  —  Boundaries  to  be  Marked  — 
Entry  to  be  Made  in  Three  Months  —  Forfeiture  if  Xot  Cultivated, 
etc.  338. 

Act  of  August  24,  1912,  Ch.  355,  339. 

Local  Land  Offices  —  Incurring  Expenses,  339. 
Homesteads — Failure  to  Give  Notice,  Not  to  Prejudice  Rights  of 
Entrymen,  339. 

Act  of  August  24,  1912,  Ch.  367,  339. 

Sec.l,  Classified  Oil  and  Gas  Lands  Open  to  Entry  of  Surface  —  Limit  to 
Desert  Entries  —  Incomplete  Entries  May  be  Perfected,  etc,  339. 

2.  Applications  to  Recognize  Reservation  of  Oil  or  Gas,  339, 

3.  Patent  to  Certain  Reservation  of  Oil  or  Gas  Rights,  340. 

Act  of  August  24,  1912,  Ch.  369,  340. 

IVithdrazcals  for  Specified  Purposes  —  Mining  Rights  Continued  — 
Rights  of  Bona  Fide  Oil  or  Gas  Claimants  —  Status  of  Prior  Claims 
—  Homestead,  etc.  Entries  Not  Affected  —  Creation  of  Forest  Re- 
serves Restricted,    340. 

Act  of  August  24,  1912,  Ch.  371,  341. 

Determination  of  Qualification  of  Entrymen,  Nebraska  Arid  Lands, 
341. 

Act  of  August  24,  1912,  Ch.  381,  341. 

Enlarged  Homesteads  —  Validation  of  Technically  Disqualified  En- 
tries, 341. 

Act  of  February  11,  1913,  Ch.  37,  341. 

Sec  1.  Umatilla  Indian  Resvrvation  —  Patents  to  Purchasers  of  Lands  on, 
341. 
2.  Completion  by  Heirs,  342. 

Act  of  February  11,  1913,  Ch.  39,  342. 
Enlarged  Homesteads,    342. 

Act  of  February  14,  1913,  Ch.  54,  343. 

Seel.  Standing  Rock  Indian  Reservation  —  Sale  of  Surplus  Lands,  343, 
2.  Opened  to  Settlement   by  Proclamation  —  Allotments  to  be  Com- 
pleted —  Mineral  Lands  Reserved  —  Rights  of  Soldiers  and  Sailors, 
343. 
5.  Toivnsites,  344. 

4.  Homesteads  —  Price  of  Lands,  344. 

5.  Payment  of  Purchase  Price  —  Forfeiture  —  Sale  of  Lands  Remain- 

ing after  Five  Years,    345. 
d.  Deposit  of  Proceeds  to  Credit  of  Indiatis  —  Use  of  Fund,  345. 

7.  Purchase  of  School  Land  for  South  Dakota  and  North  Dakota  — 

Lieu  Lands,  345. 

8,  Prohibition  of  Intoxicants,  346. 

P.  Appropriations  for  Lands  Granted  to  States  —  Surveys,  etc  — Re- 
imbursement, 346. 
10.  Nonrespousibilitv  of  United  States  —  Treaty  Rights  Not  Affected, 
346. 

Act  of  March  4,  1913,  Ch.  149,  346. 

Homestead  Entries  —  Choice  of  Prior  Entrymen  to  Perfect  Proof 
under  Former  Laze,   346. 
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Act  of  Jan.  26,  1912.  PUBLIC  LANDS,  Act  of  Marcb  28,  1912. 

Act  of  March  4,  1913,  Ch.  165,  347. 

Sec.  i.  Sale  of  Timber  Killed,  etc,  by  Forest  Fires,  347. 
2.  Disposal  of  Fund,  347. 

Act  of  September  30,  1913,  Ch.  15,  347. 

Sec  A.  Method  Authorized  for  Opening,  Restored  from  Reservations,  etc. 
347. 

2.  Extended  to  Previous  Restorations,  348, 

Act  of  October  3,  1913,  Ch.  19,  348. 

Seel,  Elko  Land  District,  Nev,,  Created,  348. 

2.  Transfer  of  Plats,  etc.  348. 

3,  Register  and  Receiver  Authorised,   348. 
Act  of  October  30,  1913,  Ch.  35,  349. 

Time  Extended  for  Final  Proofs  on  Certain  Desert-land  Entries  in 
Washington,    349. 


CROSS-REFERENCES. 

Indian  Lands,  see  INDIANS, 

Irrigation  Act,  see  WATERS, 

Recorders,  Authority  of,  see  INTERIOR  DEPARTMENT, 

See  also  PUBLIC  PARKS;  TIMBER  LANDS  AND  FOREST  RESERVES 


An  Act  Authormng  the  Secretary  of  the  Interior  to  grant  farther  extension  of  time  within 
which  to  make  proof  on  desert-land  entries  in  the  counties  of  Weld  and  Larimer,  Colorado. 

lAct  of  Jan,  26,  1912,  ch,  17,2 

{Time  extended  for  final  proof  of  desert-land  entries.  Weld  and  Larimer 
counties,  Colo.  —  affidavit  of  cause  of  delay  required  —  limitation.']  That  the 
Secretary  of  the  Interior  may,  in  his  discretion,  grant  to  any  entryman  who 
has  heretofore  made  entry  under  the  desert-land  laws  in  the  counties  of  Weld 
and  Larimer,  in  the  State  of  Colorado,  a  further  extension  of  the  time  within 
which  he  is  required  to  make  final  proof:  Provided,  That  such  entryman  shall, 
by  his  corroborated  affidavit  filed  in  the  land  office  of  the  district  where  such 
land  is  located,  show  to  the  satisfaction  of  the  Secretary  that  because  of  unavoid- 
able delay  in  the  construction  of  irrigation  works  intended  to  convey  water  to 
the  land  embraced  in  his  entry  he  is,  without  fault  on  his  part,  unable  to  make 
proof  of  the  reclamation  and  cultivation  of  said  lands  as  required  by  law  within 
the  time  limited  therefor ;  but  such  extension  shall  not  be  granted  for  a  period 
of  more  than  three  years,  and  this  Act  shall  not  affect  contests  initiated  for  a 
valid  existing  reason.     [37  Stat  L.  56.'\ 


An  Act  To  amend  section  twenty-four  hundred  and  fifty-five  of  the  Revised  Statutes  of  the 

United  States,  relating  to  isolated  tracts  of  public  land. 

l^Act  of  March  28,  1912,  ch.  67.3 

\ Isolated  tracts,  etc,  —  sales  at  auction  authorized.']  That  section  twenty- 
four  hundred  and  fifty-five  of  the  Revised  Statutes  of  the  United  States  be 
amended  to  read  as  follows: 

'*SeC.  2455.  it  shall  be  lawful  for  the  Commissioner  of  the  General  Land 
Office  to  order  into  market  and  sell  at  public  auction,  at  the  land  office  of  the 
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Act  of  April  18,  1912.  PUBLIC  LANDS.  Act  of  April  13,  1912. 

I 

district  in  which  the  land  is  situated,  for  not  less  than  one  dollar  and  twentj- 
five  cents  an  acre,  any  isolated  or  disconnected  tract  or  parcel  of  the  public 
domain  not  exceeding  one  quarter  section  which,  in  his  judgment,  it  would  be 
proper  to  expose  for  sale  after  at  least  thirty  days'  notice  by  the  land  officers 
of  the  district  in  which  such  land  may  be  situated:  Provided,  That  any  legal 
subdivisions  of  the  public  land,  not  exceeding  one  quarter  section,  the  greater 
part  of  which  is  mountainous  or  too  rough  for  cultivation,  may,  in  the  discretion 
of  said  commissioner,  be  ordered  into  tlie  market  and  sold  pursuant  to  this  Act 
upon  the  application  of  any  person  who  owns  lands  or  holds  a  valid  entry  of, 
lands  adjoining  such  tract,  regardless  of  the  fact  that  such  tract  may  not  be 
isolated  or  disconnected  within  the  meaning  of  this  Act:  Provided  further.  That 
this  Act  shall  not  defeat  any  vested  right  which  has  already  attached  under  any 
pending  entry  or  location."     [57  Stat.  L.  77.] 

For  R.  S.  sec.  2455  as  it  read  prior  to  the  amendment  see  6  Fed.  Stat.  Annot.  525. 

An  Act  Extending  the  time  of  pasrment  to  certain  homesteaders  on  the  Cheyenne  River  Indian 
Reservation,  in  the  State  of  South  Dakota,  and  on  the  Standing  Sock  Indian  Reservation, 
in  the  States  of  South  Dakota  and  North  Dakota. 

ZAct  of  April  18 f  1912,  ch.  77.] 

[Sec.  1.]  [Cheyenne  River  and  Standing  Rock  Reservations  —  home- 
steaders on  ceded  lands  allowed  additional  time  for  payment."]  That  any  person 
who  has  heretofore  made  a  homestead  entry  for  land  which  was  formerly  a  part 
of  the  Cheyenne  Eiver  Indian  Reservation,  in  the  State  of  South  Dakota,  or 
the  Standing  Rock  Indian  Reservation,  in  the  States  of  South  Dakota  and 
North  Dakota,  authorized  by  the  Act  approved  May  twenty-ninth,  nineteen 
hundred  and  eight,  may  apply  to  the  register  and  receiver  of  the  land  office  in 
the  district  or  districts  in  which  the  land  is  located  for  an  extension  of  time 
within  which  to  make  payment  of  any  amount  that  is  about  to  become  due,  and 
upon  the  payment  of  interest  for  one  year  in  advance,  at  five  per  centum  per 
annum  upon  the  amount  due,  such  payment  will  be  extended  for  a  period  of 
one  year,  and  any  payment  so  extended  may  annually  thereafter  be  extended  for 
a  period  of  one  year  in  the  same  manner :  Provided,  That  the  last  payment  and 
all  other  payments  must  be  made  within  a  period  not  exceeding  one  year  after 
the  last  payment  becomes  due  by  the  terms  of  the  Act  under  which  the  entry  was 
made ;  that  all  moneys  paid  for  interest  as  herein  provided  shall  be  deposited  in 
the  Treasury  to  the  credit  of  the  Indians  as  a  part  of  the  proceeds  received  for 
the  land:  And  provided  further.  That  any  entryman  who  has  resided  upon  and 
cultivated  the  land  embraced  in  his  entry  for  the  period  of  time  required  by  law 
in  order  to  make  commutation  proof,  may  make  proof,  and  if  the  same  is  ap- 
proved, further  residence  and  cultivation  will  not  be  required :  Provided,  That 
any  and  all  payments  must  be  made  when  due  unless  the  entryman  applies  for 
an  extension  and  pays  interest  at  five  per  centum  per  annum  in  advance  upon 
the  amount  due  as  herein  provided,  and  patent  shall  be  withheld  until  full  and 
final  payment  of  the  purchase  price  is  made  in  accordance  with  the  provisions 
hereof.     [57  Stat.  L.  5^.] 

Sec  2.  [Forfeiture  for  nonpayment."]  That  failure  to  make  any  payment 
that  may  be  due,  unless  the  same  be  extended,  or  to  make  any  extended  pay- 
ment at  or  before  the  time  to  which  such  payment  has  been  extended  as  herein 
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Act  of  April  13,  1912.  PUBLIC  LANDS.  J^««-  Ma'C^  3,  1913. 

provided,  will  forfeit  the  entry  and  the  same  shall  be  canceled,  and  any  and  all 
payments  theretofore  made  shall  be  forfeited.     [37  Stat  L,  5^.] 

Sec.  3.  [Valid  adverse  claims  not  affected."]  That  nothing  herein  contained 
shall  affect  any  valid  adverse  claim  initiated  prior  to  the  passage  of  this  Act. 
[37  Stat.  L.  84.} 


An  Act  To  provide  for  an  extension  of  time  of  pasrment  of  all  unpaid  payments  due  from 
homesteaders  on  the  Coeur  d'AIene  Indian  Reservation,  as  provided  for  under  an  Act  of 
Congress  approved  June  twenty-first,  nineteen  hundred  and  six. 

lAct  of  April  15,  1912,  ch.  78.1 

[Sec.  1.]  [Coeur  d'Alene  Indian  Reservation  —  homesteaders  on  ceded 
lands,  allowed  additional  time  for  payment.']  That  any  person  who  has  here- 
tofore made  a  homestead  entry  for  land  which  was  formerly  a  part  of  the  Coeur 
d'Alene  Indian  Reservation,  in  the  State  of  Idaho,  authorized  by  the  Act  ap- 
proved June  twenty-first,  nineteen  hundred  and  six,  may  apply  to  the  register 
and  receiver  of  the  land  office  in  the  district  or  districts  in  which  the  land  is 
located  for  an  extension  of  time  within  which  to  make  payment  of  any  amount 
that  is  about  to  become  due,  and  upon  the  payment  of  interest  for  one  year  in 
advance,  at  five  per  centum  per  annum  upon  the  amount  due,  such  payment  will 
be  extended  for  a  period  of  one  year,  and  any  payment  so  extended  may  an- 
nually thereafter  be  extended  for  a  period  of  one  year  in  the  same  manner: 
Provided^  That  the  last  payment  and  all  other  payments  must  be  made  within 
a  period  not  exceeding  one  year  after  the  last  payment  becomes  due  by  the 
terms  of  the  Act  under  which  the  entry  was  made;  that  aU  moneys  paid  for 
interest  as  herein  provided  shall  be  deposited  in  the  Treasury  to  the  credit  of 
the  Indians  as  a  part  of  the  proceeds  received  for  the  lands.     [87  Stat.  L.  86.1 

Further  extension  of  time,  see  Joint  Resolution  March  3,  1913,  immediately  following 
this  Act. 

Sec.  2.  [Forfeiture  for  nonpayment."]  That  failure  to  make  any  payment 
that  may  be  due,  unless  the  same  be  extended,  or  to  make  any  extended  payment 
at  or  before  the  time  to  which  such  payment  has  been  extended  as  herein  pro- 
vided, will  forfeit  the  entry  and  the  same  shall  be  canceled,  and  any  and  all 
payments  theretofore  made  shall  be  forfeited.    [37  Stai.  L.  86.] 

Sec.  8.  [VdUd  adverse  claims  n^t  affected.]  That  nothing  herein  contained 
shall  affect  any  valid  adverse  claim  initiated  prior  to  the  passage  of  this  Act. 
[37  Stat.  L.  86.] 


Joint  Resolution  Providing  for  extending  provisions  of  the  Act  authorizing  extension  of 
payments  to  homesteaders  on  the  Coeur  d'Alene  Indian  Reservation,  Idaho. 

ZJoint  Resolution  No.  13,  of  March  3,  1913.1 

[Coeur  d'Alene  Indian  Reservation  —  additional  time  allowed  for  payments 
due  for  homesteads.]  That  the  provisions  of  an  Act  of  Congress  approved  April 
fifteenth,  nineteen  hundred  and  twelve,  authorizing  th^  extension  of  time  within 
which  to  make  payments  of  certain  moneys  by  homestead  entrymen  upon  the 
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Act  of  April  23,  1912.  PUBLIC  LANDS.  Act  of  April  27,  1912. 

Coeur  d'Alene  Indian  Eeservation,  in  the  State  of  Idaho,  be  extended  and  held 
to  apply  to  pa^Tnents  that  became  due  prior  to  the  passage  of  the  Act  under  the 
same  conditions  that  apply  to  payments  becoming  due  subsequent  to  the  passage 
of  the  law.  That  nothing  herein  contained  shall  affect  any  valid  adverse  claim 
initiated  prior  to  the  passage  of  this  resolution.     [^7  Siat.  L.  10^5,'] 


An  Act  Extending  the  operation  of  the  Act  of  June  twenty-second,  nineteen  hundred  and 

ten,  to  coal  lands  in  Alabama. 

^         lAct  of  April  23,  1912,  ch.  «7.] 

\^Coal  lands  in  Alabama  opened  to  agricultural  surface  entry."]  That  un- 
reserved public  lands  containing  coal  deposits  in  the  State  of  Alabama  which 
are  now  being  withheld  from  homestead  entry  under  the  provisions  of  the  Act 
entitled  "An  Act  to  exclude  the  public  lands  in  Alabama  from  the  operations  of 
the  laws  relating  to  mineral  lands,"  approved  March  third,  eighteen  hundred 
and  eighty-three,  may  be  entered  imder  the  homestead  laws  of  the  United  States 
subject  to  the  provisions,  terms,  conditions,  and  limitations  prescribed  in  the 
Act  entitled  "An  Act  to  provide  for  agricultural  entries  on  coal  lands,"  ap- 
proved June  twenty-second,  nineteen  hundred  and  ten.    [57  Stat  L.  90.1 

For  the  Act  of  June  22,  1910,  see  1912  Supp.  Fed.  Stat.  Annot.  317. 


An  Act  Authorixing  the  Secretary  of  the  Interior  to  subdivide  and  extend  the  deferred  pay- 
ments of  setUers  in  the  Kiowa-Comanche  and  Apache  ceded  lands  in  Oklahoma. 

lAct  of  April  27,   1912,  ch,  92.'} 

\_Kioica-Comanche  and  Apache  ceded  lands  —  time  extended  for  payments 
by  homesteaders  on  pasture,  etc.,  lands.']  That  the  Secretary  of  the  Interior  is 
hereby  authorized  and  directed  to  subdivide  into  two  parts  each  of  the  deferred 
annual  payments  on  lands  heretofore  sold  and  entered  under  the  Act  entitled 
"An  Act  to  open  to  settlement  five  hundred  and  five  thousand  acres  of  land  in 
the  Kiowa-Comanche  and  Apache  Indian  Eeservations  in  the  State  of  Okla- 
homa, approved  June  sixth,  nineteen  hundred  and  six,"  and  the  Act  entitled 
"An  Act  giving  preference  rights  to  settlers  on  the  Pasture  Reserve  numbered 
three  to  purchase  land  leased  to  them  for  agricultural  purposes  in  Comanche 
County,  Oklahoma,"  approved  June  twenty-eighth,  nineteen  hundred  and  six, 
and  extend  the  time  of  payment  from  the  date  on  which  each  payment  so  divided 
becomes  due  under  existing  law:  Provided,  That  one  of  the  parts  into  which 
each  deferred  annual  payment  is  subdivided  shall  be  paid  annually  thereafter 
until  the  entire  amount  due  is  paid,  and  that  not  more  than  one  of  such  parts 
shall  be  required  to  be  paid  annually:  Provided,  That  all  interest  due  on  such 
deferred  payments  on  the  date  of  the  passage  and  approval  of  this  Act  shall 
be  added  to  the  principal,  become  a  part  thereof,  and,  together  with  all  de- 
ferred payments,  bear  interest  at  the  rate  of  four  per  centum  per  annum  until 
paid :  Provided  further.  That  no  patent  or  specie  of  title  shall  pass  until  all 
payments  and  interest  are  paid  in  full:  And  provided  further.  That  full  dis- 
cretion is  vested  in  the  Secretary  of  the  Interior  to  refuse  an  extension  for 
fraud  of  the  purchasers  under  the  above-named  acts.    \'S7  Stai.  L.  PI.] 
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Act  of  April  27,  1912.  PUBLIC  LANDS.  Act  of  April  30,  1912. 

An  Act  ProTiding  for  patents  to  homesteads  on  the  ceded  portion  of  the  Wind  River 

Reservation  in  Wyoming. 

lAct  of  ApHl  27,   1912,  ch.  91,'] 

\Wi7id  River  reservation  —  commutation  allowed  certain  homesteaders  on.] 
That  any  person  who,  prior  to  December  sixteenth,  nineteen  hundred  and 
eleven,  made  homestead  entry  on  the  ceded  portion  of  the  Wind  Kiver  Reser- 
vation in  Wyoming,  and  has  not  abandoned  the  same,  and  who  has  been  unable 
to  secure  water  for  the  irrigation  of  the  lands  covered  by  his  entry,  may  secure 
title  to  the  same  upon  the  submission  of  satisfactory  proof  that  he  has  established 
and  maintained  actual  bona  fide  residence  upon  his  land  for  a  period  of  not 
less  than  eight  months  and  upon  payment  of  all  sums  remaining  due  on  said 
land  as  provided  for  by  the  Act  of  March  third,  nineteen  hundred  and  five. 
[37  Stat.  L.  9i.] 


An  Act  To  st^plement  the  Act  of  June  twenty-second,  nineteen  hundred  and  ten,  entitled  "An 

Act  to  provide  for  agricultural  entries  on  coal  lands." 

lAct  of  April  30,   1912,  ch.  99,1 

[Disposal  of  surface  of  coal  lands  to  states,  etc.']  That  from  and  after  the 
passage  of  this  Act  unreserved  public  lands  of  the  United  States,  exclusive  of 
Alaska,  which  have  been  withdrawn  or  classified  as  coal  lands  or  are  valuable 
for  coal  shall,  in  addition  to  the  classes  of  entries  or  filings  described  in  the 
Act  of  Congress  approved  June  twenty-second,  nineteen  hundred  and  ten,  en- 
titled "An  Act  to  provide  for  agricultural  entries  on  coal  lands,"  be  subject  to 
selection  by  the  several  States  within  whose  limits  the  lands  are  situate,  under 
grants  made  by  Congress,  and  to  disposition,  in  the  discretion  of  the  Secretary 
of  the  Interior,  under  the  laws  providing  for  the  sale  of  isolated  or  disconnected 
tracts  of  public  lands,  but  there  shall  be  a  reservation  to  the  United  States  of 
the  coal  in  all  such  lands  so  selected  or  sold  and  of  the  right  to  prospect  for, 
mine,  and  remove  the  same  in  accordance  with  the  provisions  of  said  Act  of 
June  twentv-second,  nineteen  himdred  and  ten,  and  such  lands  shall  be  sub- 
ject  to  all  the  conditions  and  limitations  of  said  Act.     [37  Stat.  L.  105. "] 

For  the  Act  of  June  22, 1910,  see  1912  Siipp.  Fed.  Stat.  Annot.  317. 


An  Act  Authorizing  the  Secretary  of  the  Interior  to  grant  further  extension  of  time  within 

which  to  make  proof  on  desert-land  entries. 

lAct  of  April  30,   1912,  ch.  101.1 

[Time  extended  for  final  proof  in  desert-land  entries.]  That  the  Secretary 
of  the  Interior  mav,  in  his  discretion,  in  addition  to  the  extension  authorized 
by  existing  law,  grant  to  any  entrvman  under  the  desert-land  laws  a  further 
extension  of  the  time  within  which  he  is  required  to  make  final  proof:  Pro- 
vided, That  such  entryman  shall,  by  his  corroborated  affidavit  filed  in  the  land 
office  of  the  district  where  such  land  is  located,  show  to  the  satisfaction  of  the 
Secretary  that  because  of  imavoidable  delay  in  the  construction  of  irrigation 
works  intended  to  convey  water  to  the  land  embraced  in  his  entry  he  is,  without 
fault  on  his  part,  unable  to  make  proof  of  the  reclamation  and  cultivation  of 
said  lands  as  required  by  law  within  the  time  limited  therefor;  but  such  exten- 
sion shall  not  be  granted  for  a  period  of  more  than  three  years,  and  this  Act 
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Act  of  Jime  6,  1912.  PUBLIC  LANDS.  Act  of  Jime  6,  1912. 

shall  not  affect  contests  initiated  for  a  valid  existing  reason:  Provided,  That 
the  total  extension  of  the  statutory  period  for  making  final  proof  that  may  be 
allowed  in  any  one  case  under  this  Act,  and  any  other  existing  statutes  of 
either  general  or  local  application,  shall  be  limited  to  six  years  in  the  aggregate. 
[37  Stat.  L.  106.] 


t  * 


An  Act  To  amend  aection  twenty-two  bvndred  and  ninety-one  and  section  twenty-two  bun- 
dled and  ninety-seven  of  the  Revised  Statutes  of  the  United  States  relatina  to  homesteads. 

lAot  of  June  6,  1912,  eh.  163.1 

[Homestead  entries.']  That  section  twenty-two  hundred  and  ninety-one  and 
section  twenty-two  hundred  and  ninety-seven  of  the  Revised  Statutes  of  the 
United  States  be  amended  to  read  as  follows: 

"Sec.  2291  •  [Potent  to  issue  on  proof  of  three  years'  residence,  etc.  —  trans- 
fers for  public  purposes  —  leaves  of  absence  allowed  —  commutation  —  proof 
required  if  entryman  dies  —  area  of  cultivation  required  yearly  —  for  enlarged 
homesteads  —  Nebraska  arid  land  and  irrigation  entries  —  notice  of  law  to 
entrymen."]  No  certificate,  however,  shall  be  given  or  patent  issued  therefor 
until  the  expiration  of  three  years  from  the  date  of  such  entry;  and  if  at  the 
expiration  of  such  time,  or  at  any  time  within  two  years  thereafter,  the  person 
making  such  entry,  or  if  he  be  dead  his  widow,  or  in  case  of  her  death  his  heirs 
or  devisee,  or  in  case  of  a  widow  making  such  entry  her  heirs  or  devisee,  in 
case  of  her  death,  proves  by  himself  and  by  two  credible  witnesses  thiat  he,  she, 
or  they  have  a  habitable  house  upon  the  land  and  have  actually  resided  upon 
and  cultivated  the  same  for  the  term  of  three  years  succeeding  the  time  of  filing 
the  affidavit,  and  makes  affidavit  that  no  part  of  such  land  has  been  alienated, 
except  as  provided  in  section  twenty-two  hundred  and  eighty-eight,  and  that  he, 
she,  or  they  will  bear  true  allegiance  to  the  Government  of  the  United  States, 
then  in  such  case  he,  she,  or  they,  if  at  that  time  citizens  of  the  United  States, 
shall  be  entitled  to  a  patent,  as  in  other  cases  provided  by  law :  Provided,  That 
upon  filing  in  the  local  land  office  notice  of  the  beginning  of  such  absence,  the 
entryman  shall  be  entitled  to  a  continuous  leave  of  absence  from  the  land  for  a 
period  not  exceeding  five  months  in  each  year  after  establishing  residence,  and 
upon  the  termination  of  such  absence  the  entryman  shall  file  a  notice  of  such 
termination  in  the  local  land  office,  but  in  case  of  commutation  the  fourteen 
months*  actual  residence  as  now  required  by  law  must  be  shown,  and  the  per- 
son commuting  must  be  at  the  time  a  citizen  of  the  United  States:  Provided, 
That  when  the  person  making  entry  dies  before  the  offer  of  final  proof  those 
succeeding  to  the  entry  must  show  that  the  entryman  had  complied  with  the 
law  in  all  respects  to  the  date  of  his  death  and  that  they  have  since  complied 
with  the  law  in  all  respects,  as  would  have  been  required  of  the  entryman  had 
he  lived,  excepting  that  they  are  relieved  from  any  requirement  of  residence 
upon  the  land :  Provided  further.  That  the  entryman  shall,  in  order  to  comply 
with  the  requirements  of  cultivation  herein  provided  for,  cultivate  not  less  than 
one-sixteenth  of  the  area  of  his  entry,  beginning  with  the  second  year  of  the 
entity,  and  not  less  than  one-eighth,  beginning  with  the  third  year  of  the  entry, 
and  until  final  proof,  except  that  in  the  case  of  entries  under  section  six  of  the 
enlarged-homestead  law  double  the  area  of  cultivation  herein  provided  shall  be 
retjuired,  but  the  Secretary  of  the  Interior  may,  upon  a  satisfactory  showing, 
under  rules  and  regulations  prescribed  by  him,  reduce  the  required  area  of 
cultivation :  Provided,  That  the  above  provision  as  to  cultivation  shall  not  ap- 
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ply  to  entries  iinder  the  Act  of  April  twenty-eighth,  nineteen  hundred  and  four, 
commonly  known  as  the  Kinkaid  Act,  or  entries  under  the  Act  of  June  seven- 
teenth, nineteen  hundred  and  two,  commonly  known  as  the  reclamation  Act, 
and  that  the  provisions  of  this  section  relative  to  the  homestead  period  shall 
apply  to  all  unperfected  entries  as  well  as  entries  hereafter  made  upon  which 
residence  is  required :  Provided,  That  the  Secretary  of  the  Interior  shall,  with- 
in sixty  days  after  the  passage  of  this  Act,  send  a  copy  of  the  same  to  each  home- 
stead entryman  of  record  who  may  be  affected  thereby,  by  ordinary  mail  to  his 
last  known  address,  and  any  such  entryman  may,  by  giving  notice  within  one 
hundred  and  twenty  days  after  the  passage  of  this  Act,  by  registered  letter 
to  the  register  and  receiver  of  the  local  land  office,  elect  to  make  proof  upon 
his  entry  imder  the  law  under  which  the  same  was  made  without  regard  to  the 
provisions  of  this  Act"     [37  Stat.  L.  123.1 

See  6  Fed.  Stat.  Annot.  292. 

''Sec.  2297.  [Land  to  revert  on  failure  to  establish  residencej  etc.,  —  heginr 
fling  of  residence  —  extension  permitted.']  If,  at  any  time  after  the  filing  of 
the  affidavit  as  required  in  section  twenty-two  hundred  and  ninety  and  before 
the  expiration  of  the  three  years  mentioned  in  section  twenty-two  hundred  and 
ninety-one,  it  is  proved,  after  due  notice  to  the  settler,  to  the  satisfaction  of  the 
register  of  the  land  office  that  the  person  having  filed  such  affidavit  has 
failed  to  establish  residence  within  six  months  after  the  date  of  entry,  or 
abandoned  the  land  for  more  than  six  months  at  any  time,  then  and  in  that 
event  the  land  so  entered  shall  revert  to  the  Government:  Provided,  That  the 
three  years'  period  of  residence  herein  fixed  shall  date  from  the  time  of  estab- 
lishing actual  permanent  residence  upon  the  land:  And  provided  further.  That 
where  there  may  be  climatic  reasons,  sickness,  or  other  unavoidable  cause,  the 
Commissioner  of  the  General  Land  Office  may,  in  his  discretion,  allow  the  set- 
tler twelve  months  from  the  date  of  filing  in  which  to  commence  his  residence 
on  said  land  under  such  rules  and  regulations  as  he  may  prescribe.''    [57  Stat. 

L.  m.'] 

See  6  Fed.  Stat.  Annot.  310. 


An  Act  To  amend  section  one  of  an  Act  entitled  ''An  Act  to  provide  for  an  enlarged  home- 
stead/' approved  February  nineteenth,  nineteen  hundred  and  nine. 

I  Act  of  June  13,  1912,  ch.  166.1 

[Enlarged  homesteads  —  entries  of  320  acres  permitted  —  staies  affected  — 
Calif omia  and  North  Dakota  added.]  That  section  one  of  the  Act  entitled  "An 
Act  to  provide  for  an  enlarged  homestead,"  approved  February  nineteenth,  nine- 
teen hundred  and  nine,  be,  and  is  hereby,  amended  so  as  to  read  as  follows : 

"Section  1.  That  any  person  who  is  a  qualified  entryman  under  the 
homestead  laws  of  the  United  States  may  enter,  by  legal  subdivisions,  under 
the  provisions  of  this  Act,  in  the  States  of  Arizona,  California,  Colorado,  Mon- 
tana, Nevada,  New  Mexico,  North  Dakota,  Oregon,  Utah,  Washington,  and 
Wyoming,  three  hundred  and  twenty  acres,  or  less,  of  nonmineral,  nonirrigable, 
unreserved,  and  unappropriated  surveyed  public  lands  which  do  not  contain 
merchantable  timber,  located  in  a  reasonably  compact  body,  and  not  over  one 
and  one-half  miles  in  extreme  length :  Provided,  That  no  lands  shall  be  subject 
to  entry  under  the  provisions  of  this  Act  until  such  lands  shall  have  been  des- 
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ignated  by  the  Secretary  of  the  Interior  as  not  being,  in  his  opinion,  susceptible 
of  successful  irrigation  at  a  reasonable  cost  from  any  known  source  of  water 
supply,     [37  Stat.  L.  1S2.] 


An  Act  Relating  to  partial  asngnments  of  desert-land  entries  within  reclamation  projects 

made  since  March  twenty-eighth,  nineteen  hundred  and  eight. 

lAct  of  July  24,  1912,  ch.  261.1 

[^Assignment  of  desert-land  entries  within  reclamation  projects  —  to  conr 
form  to  farm  units.']  That  a  desert-land  entry  within  the  exterior  limits  of  a 
Government  reclamation  project  may  be  assigned  in  whole  or  in  part  under  the 
Act  of  March  twenty-eighth,  nineteen  hundred  and  eight  (Thirty-fifth  Statutes 
at  Large,  page  fifty-two),  and  the  benefits  and  limitations  of  the  Act  of  June 
twenty-seventh,  nineteen  hundred  and  six  (Thirty-fourth  Statutes  at  Large, 
page  five  hundred  and  twenty),  shall  apply  to  such  desert-land  entryman  and 
his  assignees :  Provided,  That  all  such  assignments  shall  conform  to  and  be  in 
accordance  with  farm  units  to  be  established  by  the  Secretary  of  the  Interior 
upon  the  application  of  the  desert-land  entryman.  All  such  assignments  here- 
tofore made  in  good  faith  shall  be  recognized  under  this  Act.    [37  Stat.  L.  200.] 

For  the  Act  of  March  28,  1908,  see  1909  Supp.  Fed.  Stat.  Annot.  550;  for  the  Act  of 
June  27,  1906,  see  1909  Fed.  Stat.  Annot.  543. 


An  Act  To  amend  section  three  of  the  Act  of  Congress  approved  May  fourteenth,  eighteen 
hundred  and  eighty  (Twenty-first  Statutes  at  Large,  page  one  hundred  and  forty). 

I  Act  of  August  9,  1912,  ch.  280.^ 

[Homestead  entries  —  preference  rights  to  settlers  on  enlarged  homesteads 
on  nonirrigable  lands  —  boundaries  to  he  marhed  —  entry  to  be  made  in  three 
months  —  forfeiture  if  not  cultivated,  etc.]  That  section  three  of  the  Act  of 
Congress  approved  May  fourteenth,  eighteen  hundred  and  eighty  (Twenty-first 
Statutes  at  Large,  page  one  hundred  and  forty),  be,  and  the  same  is  hereby, 
amended  by  adding  thereto  the  following: 

Provided,  That  any  settler  upon  lands  designated  by  the  Secretary  of  the 
Interior  as  subject  to  the  provisions  of  sections  one  to  five  of  the  enlarged  home- 
stead Acts  of  February  nineteenth,  nineteen  hundred  and  nine  (Thirty-fifth 
Statutes  at  Large,  page  six  hundred  and  thirty-nine),  and  Jime  seventeenth, 
nineteen  hundred  and  ten  (Thirty-sixth  Statutes  at  Large,  page  five  hundred 
and  thirty-one),  shall  be  entitled  to  the  preference  right  of  entry  accorded  by 
this  section,  provided  he  shall  have  plainly  marked  the  exterior  boundaries  of 
the  lands  claimed  as  his  homestead:  And  provided  further.  That  after  the 
designation  by  the  Secretary  of  the  Interior  of  public  lands  for  entry  under 
the  nonresidence  provisions  of  the  enlarged  homestead  Acts  of  February  nine- 
teenth, nineteen  hundred  and  nine,  and  June  seventeenth,  nineteen  hundred 
and  ten,  any  person  who  shall  have  plainly  marked  the  exterior  boundaries  of 
the  lands  claimed  under  said  provisions  of  law  and  made  valuable  improve- 
ments thereon  shall  have  a  preference  right  to  enter  the  lands  so  claimed  and 
improved  at  any  time  within  three  months  after  the  date  on  which  such  lands 
become  subject  to  entry ;  but  such  right  shall  forfeit  unless  the  settler  or  claim- 
ant under  the  provisions  of  the  enlarged  homestead  Acts  shall  annually  culti- 
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vate  and  improve  the  lands  in  the  form  and  manner  and  to  the  extent  therein 
required  following  date  of  initiation  of  his  claim  hereunder.     [57  Stat.  L.  267. \ 

For  the  Act  of  May  14,  1880,  which  is  Fed.  Stat.  Annot.  560.  For  the  Act  of  June 
here  amended,  see  6  Fed.  Stat.  Annot.  300.  17,  1910,  see  1912  Supp.  Fed.  Stat.  Annot 
For  the  Act  of  Feb.  19,  1909,  see  1909  Supp.      316. 


I  Local  land  offices  —  incurring  expenses.]  *  *  *  That  no  expenses 
chargeable  to  the  Government  shall  be  incurred  by  registers  and  receivers  in  the 
conduct  of  local  land  offices  except  upon  previous  specific  authorization  by  the 
Commissioner  of  the  General  Land  Office.     [37  Stat.  L.  ^5-4.] 

This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Act  of  Aug. 
24,  1912,  ch.  365. 

[Homesteads  —  failure  to  give  notice,  not  to  prejudice  rights  of  entrymen.li 
*  *  *  That  the  failure  of  a  homestead  entryman  to  give  notice  of  election 
of  making  his  proof  as  required  by  the  Act  of  June  sixth,  nineteen  hundred  and 
twelve,  being  an  Act  to  amend  sections  two  luindred  and  ninety-one  and  two 
hundred  and  ninety-seven  of  the  Revised  Statutes  of  the  United  States,  relating 
to  homesteads,  shall  not  in  anywise  prejudice  his  rights  to  proceed  in  accord- 
ance with  the  law  under  which  such  entry  was  made.     [37  Stat.  L.  ^55.] 

An  Act  To  provide  for  Agricultural  entries  on  oil  and  gas  lands. 
I  Act  of  August  24,  1912,  ch.  307.1 

[Sec.  1.]  [Classified  oil  and  gas  lands  open  to  entry  of  surface  —  limit  to 
desert  entries  —  incomplete  entries  may  he  perfected,  etc.']  That  from  and 
after  the  passage  of  this  Act  unreserved  public  lands  of  the  United  States  in 
the  State  of  Utah,  which  have  been  withdrawn  or  classified  as  oil  lands,  or  are 
valuable  for  oil,  shall  be  subject  to  appropriate  entry  under  the  homestead  laws 
by  actual  settlers  only,  the  desert-land  law,  to  selection  by  the  State  of  Utah 
under  grants  made  by  Congress  and  under  section  four  of  the  Act  approved 
August  eighteenth,  eighteen  hundred  and  ninety-four,  known  as  the  Carey  Act, 
and  to  withdrawal  under  the  Act  approved  June  seventeenth,  nineteen  hundred 
and  two,  known  as  the  reclamation  Act,  and  to  disposition  in  the  discretion  of 
the  Secretary  of  the  Interior  under  the  law  providing  for  the  sale  of  isolated 
or  disconnected  tracts  of  public  lands,  whenever  such  entry,  selection,  or  with- 
drawal shall  be  made  with  a  view  of  obtaining  or  passing  title,  with  a  reserva- 
tion to  the  United  States  of  the  oil  and  gas  in  such  lands  and  of  the  right  to 
prospect  for,  mine,  and  remove  the  same.  But  no  desert  entry  made  under  the 
provisions  of  this  Act  shall  contain  more  than  one  hundred  and  sixty  acres: 
Provided,  That  those  who  have  initiated  nonmineral  entries,  selections,  or  loca- 
tions in  good  faith,  prior  to  the  passage  of  this  Act,  on  lands  withdrawn  or 
classified  as  oil  lands,  may  perfect  the  same  under  the  provisions  of  the  laws 
under  which  said  entries  were  made,  but  shall  receive  the  limited  patent  pro- 
vided for  in  this  Act.     [37  Stat.  L.  J,96.'] 

For  see.  4  of  the  Act  of  Aug.  18.  1894  see  6  Fed.  Stat.  Annot.  397.     For  the  Act  of 
June  17,  1902,  see  7  Fed.  Stat.  Annot.  1098. 

Sec.  2.  [Applications  to  recognize  reservation  of  oil  or  gas.]  That  any  per- 
son desirim^  to  make  entry  under  the  homestead  laws  or  the  desert-land  law, 
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and  the  State  of  Utah  desiring  to  make  selection  under  section  four  of  the  Act 
of  August  eighteenth,  eighteen  hundred  and  ninety-four,  known  as  the  Carey 
Act,  or  under  grants  made  hy  Congress,  and  the  Secretary  of  the  Interior  in 
withdrawing  under  the  reclamation  Act  lands  classified  as  oil  lands,  or  valu- 
able for  oil,  with  a  view  of  securing  or  passing  title  to  the  same  in  accordance 
with  the  provisions  of  said  Acts,  shall  state  in  the  application  for  entry,  selec- 
tion, or  notice  of  withdrawal  that  the  same  is  made  in  accordance  with  and  sub- 
ject to  the  provisions  and  reservations  of  this  Act.     [57  Stai.  L.  ^96.] 

See  note  under  preceding  section. 

Sec.  3.  [Patent  to  certain  reservation  of  oil  or  gas  rights."]  That  upon  sat- 
isfactory proof  of  full  compliance  with  the  provisions  of  the  laws  under  which 
entry  is  made  and  of  this  Act  the  entryman  shall  be  entitled  to  a  patent  to  the 
land  entered  by  him,  which  patent  shall  contain  a  reservation  to  the  United 
States  of  all  the  oil  and  gas  in  the  lands  so  patented,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the  same  upon  rendering  compensation  to  the 
patentee  for  all  damages  that  may  be  caused  by  prospecting  for  and  removing 
such  oil  or  gas.  The  reserved  oil  and  gas  deposits  in  such  lands  shall  be  dis- 
posed of  only  as  shall  he  [be]  hereafter  expressly  directed  by  law.  [SI  Stat.  L. 
j^96.]  -.  .,. 


An  Act  To  amend  section  two  of  an  Act  to  antboiiie  the  Presidttit  of  the  United  States  to 
make  withdrawals  of  public  lands  in  certain  cases,  approved  Jnne  twenty-fifth,  nineteen 
hundred  and  ten. 

I  Act  of  AuouBt  24,  1912,  ch.  869.1 

[Withdrawals  for  specified  purposes  —  mining  rights  continued  —  rights  of 
bona  fide  oil  or  gas  claimants  —  stains  of  prior  claims  —  homestead,  etc.,  en- 
tries not  affected  —  creation  of  forest  reserves  restricted.]  That  section  two 
of  the  Act  of  Congress  approved  June  twenty-fifth,  nineteen  hundred  and  ten 
(Thirty-sixth  Statutes  at  Large,  page  eight  hundred  and  forty-seven),  be,  and 
the  same  hereby  is,  amended  to  read  as  follows: 

"Seo.  2.  That  all  lands  withdrawn  under  the  provisions  of  this  Act  shall  at 
all  times  be  open  to  exploration,  discovery,  occupation,  and  purchase  under  the 
mining  laws  of  the  United  States,  so  far  as  the  same  apply  to  metalliferous  min- 
erals :  Provided,  That  the  rights  of  any  person  who,  at  the  date  of  any  order  of 
withdrawal  heretofore  or  hereafter  made,  is  a  bona  fide  occupant  or  claimant  of 
oil  or  gas  bearing  lands  and  who,  at  such  date,  is  in  the  diligent  prosecution  of 
work  leading  to  the  discovery  of  oil  or  gas,  shall  not  be  affected  or  impaired  by 
such  order  so  long  as  such  occupant  or  claimant  shall  continue  in  diligent  pros- 
'ecution  of  said  work:  Provided  further.  That  this  Act  shall  not  be  construed  as 
a  recognition,  abridgment,  or  enlargement  of  any  asserted  rights  or  claims  in- 
itiated upon  any  oil  or  gas  bearing  lands  after  any  withdrawal  of  such  lands 
made  prior  to  June  twenty-fifth,  nineteen  hundred  and  ten :  And  proxnded  fur- 
ther. That  there  shall  be  excepted  from  the  force  and  effect  of  any  withdrawal 
made  under  the  provisions  of  this  Act  all  lands  which  are,  on  the  date  of  such 
withdrawal,  embraced  in  any  lawful  homesfead  or  desert-land  entry  theretofore 
made,  or  upon  which  any  valid  settlement  has  been  made  and  is  at  said  date 
being  maintained  and  perfected  pursuant  to  law ;  but  the  terms  of  this  proviso 
shall  not  continue  to  apply  to  any  particular  tract  of  land  unless  the  entryman 

or  settler  shall  continue  to  comply  with  the  law  under  which  the  entry  or  settle- 
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ment  wag  made :  And  provided  further j  That  hereafter  no  forest  reserve  shall 
be  created,  nor  shall  any  additions  be  made  to  one  heretofore  created,  within 
the  limits  of  the  States  of  California,  Oregon,  Washington,  Idaho,  Montana, 
Colorado,  or  Wyoming,  except  by  Act  of  Congress."     [_37  Stat  L.  ^P7.] 

For  sec.  2  of  the  Act  of  Jiue  25,  1910,  as  originally  enacted,  see  1912  Supp.  Fed.  Stat. 
Annot.  321. 


An  Act  For  the  relief  of  certain  homesteaders  ia  Nebraska, 
[ilce  of  August  24,  1912,  ch.  371.1 

[^Determination  of  qualification  of  entrymenj  Nebraska  arid  lands.^  That 
the  qualifications  of  a  former  homestead  entryman  who  has  heretofore  been 
permitted  to  make  an  additional  or  another  entry  under  the  Act  entitled  ''An 
Act  to  amend  the  homestead  laws  as  to  certain  unappropriated  and  unreserved 
public  lands  in  Nebraska,"  approved  April  twenty-eighth,  nineteen  hundred 
and  four,  shall  be  determined  by  the  qualifications,  except  as  to  citizenship, 
possessed  on  the  date  of  his  first  entry  in  all  cases  where  the  rights  of  third  per- 
sons shall  not  have  intervened  and  the  additional  or  second  entry  has  not  been 
canceled.     [37  Stat.  L.  ^P9.] 

For  the  Act  of  April  28,  1904,  see  10  Fed.  Stat.  Annot.  360. 

An  Act  Validating  certain  homestead  entries. 
lAct  of  August  24,  1912,  ch.  381."} 

[Enlarged  homesteads  —  validation  of  technically  disqualified  entries.^  That 
all  pending  homestead  entries  made  in  good  faith  prior  to  September  first,  nine- 
teen hundred  and  eleven,  under  the  provisions  of  the  enlarged  homestead  laws, 
by  persons  who,  before  making  such  enlarged  homestead  entry,  had  acquired 
title  to  a  technical  quarter  section  of  land  under  the  homestead  law,  and  there- 
fore were  not  qualified  to  make  an  enlarged  homestead  entry,  be,  and  the  same 
are  hereby,  validated,  if  in  all  other  respects  regular,  in  all  cases  where  the 
original  homestead  entry  was  for  less  than  one  hundred  and  sixty  acres  of  land. 
[37  Stat.  L.  606.^ 


An  Act  Providing  when  patents  shall  issue  to  the  purchaser  or  heirs  of  certain  lands  in  the 

State  of  Oregon. 

lAct  of  February  11,  1913,  ch,  87.1 

[Sec.  1.]  [Umatilla  Indian  Reservation  —  patents  to  purchasers  of  lands 
on.^  That  all  persons  who  have  heretofore  purchased  any  of  the  lands  of  the 
Umatilla  Indian  Reservation,  in  the  State  of  Oregon,  and  have  made  or  shall 
make  full  and  final  payment  therefor  in  conformity  with  the  Acts  of  Congress 
of  March  third,  eighteen  hundred  and  eighty-five,  and  of  July  first,  nineteen 
hundred  and  two,  respecting  the  sale  of  such  lands,  shall  be  entitled  to  receive 
patent  therefor  upon  submitting  satisfactory  proof  to  the  Secretary  of  the  In- 
terior that  the  untimbered  lands  so  purchased  are  not  susceptible  of  cultivation 
or  residence,  and  are  exclusively  grazing  lands,  incapable  of  any  profitable  use 
other  than  for  grazing  purposes.     [37  Stat.  L.  665.2 
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Sec.  2.  [Completion  by  heirs,']  That  where  a  party  entitled  to  claim  Ite 
benefits  of  this  Act  dies  before  securing  a  patent  therefor,  it  shall  be  competent 
for  the  executor  or  administrator  of  the  estate  of  such  party,  or  one  of  the  heirs, 
to  make  the  necessary  proofs  and  payments  therefor  to  complete  the  same;  and 
the  patent  in  such  cases  shall  be  made  in  favor  of  the  heirs  of  the  deceased  pur- 
chaser and  the  title  to  said  lands  shall  inure  to  such  heirs,  as  if  their  names  had 
been  especially  mentioned.     [57  Stai.  L.  665,'\ 

An  Act  To  amend  an  Act  entitled  "An  Act  to  provide  for  an  enlarged  homestead." 

\,Act  of  February  11,  1913,  ch.  39.2 

[Enlarged  homesteads.']  That  sections  three  and  four  of  the  Act  entitled 
*'An  Act  to  provide  for  an  enlarged  homestead,"  approved  February  nineteenth, 
nineteen  hundred  and  nine,  and  of  an  Act  entitled  "An  Act  to  provide  for  an 
enlarged  homestead,"  approved  June  seventeenth,  nineteen  hundred  and  ten, 
be,  and  the  same  are  hereby,  amended  to  read  as  follows : 

"Sec.  3.  That  any  homestead  entryman  of  lands  of  the  character  herein 
described,  upon  which  entry  final  proof  has  not  been  made,  shall  have  the  right 
to  enter  public  lands,  subject  to  the  provisions  of  this  Act,  contiguous  to  his 
former  entry,  which  shall  not,  together  with  the  original  entry,  exceed  three 
hundred  and  twenty  acres. 

"Sec.  4.  That  at  the  time  of  making  final  proofs,  as  provided  in  section 
twenty-two  hundred  and  ninety-one  of  the  Revised  Statutes,  the  entryman  under 
this  Act  shall,  in  addition  to  the  proofs  and  affidavits  required  under  said  sec- 
tion, prove  by  two  credible  witnesses  that  at  least  one-sixteenth  of  the  area  era- 
braced  in  such  entry  was  continuously  cultivated  for  agricultural  crops  other 
than  native  grasses  beginning  with  the  second  year  of  the  entry,  and  that  at 
least  one-eighth  of  the  area  embraced  in  the  entry  was  so  continuously  cultivated 
beginning  with  the  third  year  of  the  entry:  Provided,  That  any  qualified  per- 
son who  has  heretofore  made  or  hereafter  makes  additional  entry  under  the 
provisions  of  section  three  of  this  Act  may  be  alloAved  to  perfect  title  to  his 
original  entry  by  showing  compliance  with  the  provisions  of  section  twenty-two 
hundred  and  ninety-one  of  the  Revised  Statutes  respecting  such  original  entry, 
and  thereafter  in  making  proof  upon  his  additional  entry  shall  be  credited  with 
residence  maintained  upon  his  original  entry  from  the  date  of  such  original 
entry,  but  the  cultivation  required  upon  entries  made  under  this  Act  must  be 
shown  respecting  such  additional  entry,  which  cultivation,  while  it  may  be  made 
upon  either  the  original  or  additional  entry,  or  upon  both  entries,  must  be  culti- 
vation in  addition  to  that  relied  upon  and  used  in  making  proof  upon  the  orig- 
inal entry ;  or,  if  he  elects,  his  original  and  additional  entries  may  be  considered 
as  one,  with  full  credit  for  residence  upon  and  improvements  made  under  his 
original  entry,  in  which  event  the  amount  of  cultivation  herein  required  shall 
apply  to  the  total  area  of  the  combined  entrv,  and  proof  may  be  made  upon  such 
combined  entry  whenever  it  can  be  shown  that  the  cultivation  required  by  this 
section  has  been  performed ;  and  to  this  end  the  time  within  which  proof  must 
be  made  upon  such  combined  entrv  is  hercbv  extended  to  seven  vears  from  the 
date  of  the  original  entry:  Provided  further.  That  nothing  herein  contained 
shall  be  so  construed  as  to  require  residence  upon  the  combined  entry  in  excess 
of  the  period  of  residence,  as  required  by  section  twenty-two  hundred  and 
ninety-one  of  the  Revised  Statutes."     [37  Stat.  L.  666.] 

See  1912  Siipp.  Fed.  Stat.  Annot.  316.    For  R.  S.  sec.  2291,  see  6  Fed.  Stat.  Annot.  292, 
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An  Act  To  authorize  the  sale  and  imposition  of  the  surplus  and  unallotted  lands  in  the 
Standing  Rock  Indian  Reservation,  in  the  States  of  South  Dakota  and  North  Dakota, 
and  making  appropriation  and  provision  to  carry  the  same  into  effect. 

\,Act  of  February  14,  1913 f  ch.  54.] 

[Sec.  1.]  \_Standin^  Rock  Indian  Reservation  —  sale  of  surplus  XandsJ] 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed, 
as  hereinafter  provided,  to  sell  and  dispose  of  all  that  portion  of  the  Standing 
Rock  Indian  Reservation,  in  the  States  of  South  Dakota  and  North  Dakota, 
lying  and  being  within  the  following-described  boundaries,  to  wit :  Commencing 
at  a  point  in  the  center  of  the  main  channel  of  the  Missouri  River  where  the 
township  line  between  townships  eighteen  and  nineteen  north  intersects  the 
same ;  thence  west  on  said  township  line  to  a  point  where  the  range  line  between 
ranges  twenty-two  and  twenty-three  east  intersects  the  same;  thence  north 
along  the  said  range  line  to  the  northwest  corner  of  section  nineteen,  in  town- 
ship twenty-one  north,  of  range  twenty-three  east ;  thence  east  on  the  section  line 
north  of  sections  nineteen,  twenty,  twenty-one,  twenty-two,  twenty-three,  and 
twenty-four  to  a  point  where  the  same  intersects  the  range  line  between  ranges 
twenty-three  and  twenty-four  east ;  thence  north  along  said  range  line  to  a  point 
where  the  same  intersects  the  State  line  between  the  States  of  South  Dakota  and 
North  Dakota ;  thence  west  on  said  State  line  to  a  point  where  the  range  line 
between  ranges  eighty-four  and  eighty-five  west  in  North  Dakota  intersects  the 
same;  thence  north  on  said  range  line  between  ranges  eighty-four  and  eighty- 
five  west  to  a  point  where  it  intersects  the  center  of  the  main  channel  of  the 
Cannon  Ball  River;  thence  in  a  northeasterly  direction  down  and  along  the 
center  of  the  main  channel  of  said  Cannon  Ball  River  to  a  point  where  it  in- 
tersects the  center  of  the  main  channel  of  the  Missouri  River ;  thence  in  a  south- 
erly direction  along  the  center  of  the  main  channel  of  the  said  Missouri  River 
to  the  place  of  beginning,  and  including  also  entirely  all  islands,  if  any,  in  said 
river,  except  such  portions  thereof  as  have  been  allotted  to  Indians :  Provided, 
That  sections  sixteen  and  thirty-six  of  the  lands  in  each  township  therein  shall 
not  be  disposed  of,  but  shall  be  reserved  for  the  use  of  the  common  schools  of 
the  States  of  South  Dakota  and  North  Dakota,  respectively:  Provided  further. 
That  the  Secretary  of  the  Interior  may  reserve  such  lands  as  he  may  deem  nec- 
essary for  agency,  school,  and  religious  purposes,  to  remain  reserved  as  long 
as  needed  and  as  long  as  agency,  school,  or  religious  institutions  are  maintained 
thereon  for  the  benefit  of  said  Indians:  Provided,  however.  That  the  Secretary 
of  the  Interior  is  hereby  authorized  and  directed  to  issue  a  patent  in  fee  simple 
to  the  duly  authorized  missionary  board,  or  other  proper  authority  of  any 
relisrious  organization,  heretofore  engaged  in  mission  or  school  work  on  said 
reservation,  for  such  lands  thereon  (not  included  in  any  town  site  herein  pro- 
vided for)  as  have  been  heretofore  set  apart  to  such  organization  for  mission 
or  school  purposes.     [57  Stai,  L,  675.'] 

Sec.  2.  [Opened  to  settlement  by  proclamation  —  allotments  to  be  com- 
pleted —  mineral  lands  reserved  —  rights  of  soldiers  and  sailors,"]  That  the 
lands  shall  be  disposed  of  by  proclamation  under  the  general  provisions  of  the 
homestead  and  town-site  laws  of  the  United  States,  and  shall  be  opened  to 
settlement  and  entry  by  proclamation  of  the  President,  which  proclamation  shall 
prescribe  the  manner  in  which  the  lands  may  be  settled  upon,  occupied,  and 
entered  by  persons  entitled  to  make  entry  thereof ;  and  no  person  shall  be  per- 
mitted to*  settle  upon,  occupy,  or  enter  any  of  said  lands  except  as  prescribed 
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in  said  proclamation :  Provided,  That  prior  to  said  proclamation  the  Secretary 
of  the  Interior  shall  cause  allotments  to  be  made  to  every  man,  woman,  and 
child  belonging  to  or  holding  tribal  relations  in  said  reservation  who  have  not 
heretofore  received  the  allotments  to  which  they  are  entitled  under  provisions 
of  existing  laws :  Provided,  however.  That  the  said  Secretary  is  hereby  author- 
ized to  designate  the  superintendent  of  the  Standing  Eock  Indian  School  to  allot 
each  child  born  subsequent  to  the  completion  of  the  allotments  herein  provided 
for  and  sixty  days  prior  to  the  date  set  by  said  proclamation  for  the  entry  of 
said  surplus  lands:  Provided  further.  That  the  Secretary  of  the  Interior  be, 
and  he  is  hereby,  authorized  and  directed  to  cause  to  be  surveyed  all  the  unsur- 
veyed  lands,  if  any,  within  said  reservation,  and  to  cause  an  examination  to  be 
made  of  the  lands  by  experts  of  the  Geological  Survey,  and  if  there  be  found 
any  lands  bearing  coal  or  other  valuable  minerals  the  said  Secretary  is  hereby 
authorized  to  reserve  them  from  allotment  or  disposition  until  further  action 
by  Congress:  And  provided  further.  That  the  rights  uf  honorably  discharged 
Union  soldiers  and  sailors  of  the  late  Civil  and  Spanish  Wars  or  Philippine 
insurrection,  as  defined  and  described  in  sections  twenty-three  hundred  and 
four  and  twenty-three  hundred  and  five  of  the  Revised  Statutes,  as  amended 
by  the  Act  of  March  first,  nineteen  hundred  and  one,  shall  not  be  abridged, 
[a?  Stat  L.  676.'] 

For  R.  S.  sees.  2304,  2305,  as  amended,  see  6  Fed.  Stat.  Annot.  322,  323. 

Sec.  3.  ITownsites."]  That  before  any  of  the  land  is  disposed  of,  as  here- 
inafter provided,  and  before  the  States  of  South  Dakota  and  North  Dakota, 
respectively,  shall  be  permitted  to  select  or  locate  any  lands  to  which  it  may  be 
entitled  by  reason  of  the  loss  of  sections  sixteen  or  thirty-six,  or  any  portions 
thereof,  by  reason  of  allotments  thereof  to  any  Indian  or  Indians,  the  Secretary 
of  the  Interior  is  authorized  to  reserve  from  said  lands  such  tracts  for  town-site 
purposes  as  in  his  opinion  may  be  required  for  the  future  public  interests,  and 
he  may  cause  same  to  be  surveyed  into  lots  and  blocks  and  disposed  of  under 
such  regulations  as  he  may  prescribe,  and  he  is  hereby  authorized  to  set  apart 
and  reserve  for  school,  park,  and  other  public  purposes  not  more  than  ten  acres 
in  any  one  town  site,  and  patents  shall  be  issued  to  the  lands  so  set  apart  and 
reserved  for  school,  park,  and  other  public  purposes  to  the  municipality  legally 
charged  with  the  care  and  custody  of  lands  donated  for  such  purposes.  The 
purchase  price  of  all  town  lots  sold  in  town  sites,  as  hereinafter  provided,  shall 
be  paid  at  such  time  and  in  such  installments  as  the  Secretary  of  the  Interior 
may  direct.  He  shall  cause  not  more  than  twenty  per  centum  of  the  net  pro- 
ceeds arising  from  such  sales  to  be  set  apart  and  expended  under  his  direction 
in  the  construction  of  schoolhouses  and  other  public  buildings,  or  in  improve- 
ments within  the  town  sites  wherein  such  lots  are  located.  The  net  proceeds 
derived  from  the  sale  of  such  lots  and  lands  within  the  town  sites  as  aforesaid 
shall  be  credited  to  the  Indians  as  hereinafter  provided :  Provided  further.  That 
all  children  of  school  age  and  of  Indian  parentage  shall  be  admitted  at  all  times 
to  the  public  schools  within  said  town  sites  on  an  equal  footing  with  all  other 
children  admitted  to  the  said  schools.     [57  Stat.  L.  676."] 

Sec.  4r.  [Homesteads  —  price  of  lands.]  That  the  price  of  said  lands  en- 
tered as  homesteads  under  the  provisions  of  this  Act  shall  be  as  follows :  Upon 
all  lands  entered  or  filed  upon  within  three  months  after  the  same  shall  be 
opened  ior  settlement  and  entry,  five  dollars  per  acre,  and  upon  all  lands  entered 
or  filed  upon  after  the  expiration  of  three  months  and  within  six  months  after 
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the  same  shall  have  been  opened  for  settlement  and  entry,  three  dollars  and  fifty 
cents  per  acre ;  after  the  expiration  of  six  months,  after  the  same  shall  have  been 
opened  for  settlement  and  entry,  the  p. ice  shall  be  two  dollars  and  fifty  cents 
an  acre.     [57  Stat  L.  676.1 

Sec.  5.  [Payment  of  purchase  price  —  forfeiture  —  sale  of  lands  remain- 
ing after  five  years.^  That  the  price  of  said  lands  shall  be  paid  in  accordance 
with  the  rules  and  regulations  to  be  prescribed  by  the  Secretary  of  the  Interior 
upon  the  following  terms :  One-fifth  of  the  purchase  price  to  be  paid  in  cash 
at  the  time  of  entry,  and  the  balance  in  five  equal  installments,  the  first  within 
two  years  and  the  remainder  annually  in  three,  four,  five,  and  six  years,  respec- 
tively, from  and  after  the  date  of  entry.  In  case  any  entryman  fails  to  make 
the  annual  payments,  or  any  of  them,  when  due,  all  rights  in  and  to  the  land 
covered  by  his  entry  shall  cease,  and  any  payments  theretofore  made  shall  be 
forfeited  and  the  entry  canceled,  and  the  lands  shall  be  reofiered  for  sale  and 
entry  under  the  provisions  of  the  homestead  law  at  the  price  fixed  herein :  Pro- 
vided, That  nothing  in  this  Act  shall  prevent  homestead  settlers  from  commut- 
ing their  entries  under  section  twenty-three  hundred  and  one,  Revised  Statutes, 
by  paying  for  the  land  entered  the  price  fixed  herein,  receiving  credit  for  the 
payments  previously  made.  In  addition  to  the  price  to  be  paid  for  the  land  the 
entryman  shall  pay  the  same  fees  and  commissions  at  the  time  of  commutation 
of  final  entry  as  now  provided  by  law  where  the  price  of  land  is  one  dollar  and 
twenty-five  cents  per  acre;  and  when  the  entryman  shall  have  complied  with 
all  the  requirements  and  terms  of  the  homestead  laws  as  to  settlement  and  resi- 
dence, and  shall  have  made  all  the  required  payments  aforesaid,  he  shall  be 
entitled  to  patent  for  the  lands  entered:  Provided  further.  That  any  lands  re- 
maining unsold  after  said  lands  have  been  opened  to  entry  for  five  years  may 
be  sold  to  the  highest  bidder  for  cash,  without  regard  to  the  prescribed  price 
thereof  fixed  under  the  provisions  of  this  Act,  under  such  rules  and  regulations 
as  the  Secretary  of  the  Interior  may  prescribe,  and  patents  therefor  shall  be 
issued  to  the  purchasers.     [57  Stat  L.  677."] 

Sec.  6.  [Deposit  of  proceeds  to  credit  of  Indians  —  use  of  fund."]  That 
from  the  proceeds  arising  from  the  sale  and  disposition  of  the  lands  aforesaid, 
exclusive  of  the  customary  fees  and  commissions,  there  shall  be  deposited  in 
the  Treasury  of  the  United  States,  to  the  credit  of  the  Indians  belonging  and 
havine:  tribal  rights  on  the  said  reservation,  the  sums  of  which  the  said  tribe 
may  be  entitled,  which  shall  draw  interest  at  three  per  centum  per  annum; 
that  the  moneys  derived  from  the  sale  of  said  lands  and  deposited  in  the  Treas- 
urv  of  the  United  States  to  the  credit  of  said  Indians  shall  be  at  all  times  sub- 
ject  to  appropriation  by  Congress  for  their  education,  support,  and  civilization : 
Provided,  That  from  any  moneys  in  the  Treasury  to  the  credit  of  the  Standing 
Rock  Indians  derived  from  the  proceeds  arising  from  the  sale  and  disposition 
of  their  portion  of  the  surplus  and  unallotted  lands  disposed  of  under  section 
six  of  the  Act  approved  May  twenty-ninth,  nineteen  hundred  and  eight,  the 
Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized,  in  his  discretion,  to 
distribute  and  pay  to  each  of  the  Indians  belonging  to  said  tribe  and  entitled 
thereto  a  sum  not  exceeding  forty  dollars  per  capita.    [37  Stai.  L.  677.] 

Sec.  7.  [Purchase  of  school  land  for  South  Dakota  and  North  Dakota  — 
lieu  lands."]  That  sections  sixteen  and  thirty-six  of  the  land  in  each  township 
within  the  tract  described  in  section  one  of  this  Act  shall  not  be  subject  to  entry, 
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but  shall  be  reserved  for  the  use  of  the  common  schools  and  paid  for  by  the 
United  States  at  two  dollars  and  fifty  cents  per  acre,  and  the  same  are  hereby 
granted  to  the  States  of  South  Dakota  and  North  Dakota,  respectively,  for  such 
purposes,  and  in  case  any  of  said  sections  or  parts  thereof  are  lost  to  either  of 
the  said  States  by  reason  of  allotments  thereof  to  any  Indian  or  Indians  or  other- 
wise, the  governor  of  each  of  said  States,  respectively,  with  the  approval  of  the 
Secretary  of  the  Interior,  is  hereby  authorized,  within  the  area  described  in 
section  one  of  this  Act,  to  locate  other  lands  not  otherwise  appropriated,  not 
exceeding  two  sections  in  any  one  township,  which  shall  be  paid  for  by  the 
United  States,  as  herein  provided,  in  quantity  equal  to  the  loss,  and  such  selec- 
tions shall  be  made  prior  to  the  opening  of  such  lands  to  settlement.  [^7  Stat. 
L.  677.'] 

Sec.  8.  [Prohibition  of  intoxicants^]  That  the  lands  allotted,  those  retained 
or  reserved,  and  the  surplus  lands  sold,  set  aside  for  town-site  purposes,  or 
granted  to  the  State,  or  otherwise  disposed  of,  shall  be  subject  for  a  period  of 
twenty-five  years  to  all  the  laws  of  the  United  States  prohibiting  the  introduc- 
tion of  intoxicants  into  the  Indian  country.  [87  Stat.  L.  678.] 

Sec.  9.  [Appropriations  for  lands  granted  to  States  —  surveys,  etc.  —  re- 
imbursement.]  That  there  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  the  sum  of  one  hundred  and  eighty  thou- 
sand dollars,  or  so  much  thereof  as  may  be  necessary,  to  pay  for  the  lands  grant- 
ed to  the  States  of  South  Dakota  and  North  Dakota,  as  provided  in  section 
seven  of  this  Act.  And  there  is  hereby  appropriated  the  further  sum  of  ten 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  for  the  purpose  of 
making  the  surveys  and  allotments  provided  for  herein:  Provided,  That  the 
said  ten  thousand  dollars,  or  so  much  thereof  as  may  be  expended  for  the  pur- 
pose of  carrying  out  the  provisions  of  this  Act,  shall  be  reimbursed  to  the  United 
States  from  the  proceeds  received  from  the  sale  of  the  lands  described  herein  or 
from  any  money  in  the  Treasury  belonging  to  said  Indian  tribe.  [57  Stat.  L. 
678.] 

Sec.  10.  [Nonresponsibility  of  United  States  —  treaty  rights  not  affected.] 
That  nothing  in  this  Act  contained  shall  in  any  manner  bind  the  United  States 
to  purchase  any  portion  of  the  land  herein  described,  except  sections  sixteen  and 
thirty-six,  or  the  equivalent,  in  each  township,  or  to  dispose  of  said  land  except 
as  provided  herein,  or  to  guarantee  to  find  purchasers  for  said  lands  or  any  por- 
tion thereof,  it  being  the  intention  of  this  Act  that  the  United  States  shall  act 
as  trustee  for  said  Indians  to  dispose  of  the  said  lands  and  to  expend  and  pay 
over  the  proceeds  received  from  the  sale  thereof  only  as  received  and  as  herein 
provided :  Provided,  That  nothing  in  this  Act  shall  be  construed  to  deprive  the 
said  Indians  of  the  Standing  Eock  Indian  Reservation  of  any  benefits  to  which 
they  are  entitled  under  existing  treaties  or  agreements  not  inconsistent  with  the 
provisions  of  this  Act     [37  Stai.  L.  678.] 


[Homestead  entries  —  choice  of  prior  entrymen  to  perfect  proof  under  for- 
mer law.]  *  *  *  That  any  person  entitled  to  enter  lands  under  the  home- 
stead laws,  who  may  have  established  residence  upon  unsurveyed  lands  (which 
were  subject  to  homestead  entry)  prior  to  the  passage  and  approval  of  the 
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Act  of  June  sixth,  nineteen  hundred  and  twelve,  entitled  "An  Act  to  amend 
section  twenty-two  hundred  and  ninety-one  and  section  twenty-two  hundred 
and  ninety-sev^en,  of  the  Revised  Statutes  relating  to  homesteads,"  may  perfect 
his  proof  for  such  lands  under  said  Act  of  June  sixth,  nineteen  hundred  and 
twelve,  or  under  the  law  existing  at  the  time  of  the  establishment  of  such  resi- 
dence, as  he  may  elect,  such  election  to  be  signified  to  the  Department  of  the 
Interior  in  accordance  with  rules  and  regulations  to  be  prescribed  by  the  Sec- 
retary.    [37  Stat,  L.  925.^ 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  4,  1913,  ch.  149.    For  the  Act 
of  June  6,  1912,  see  supra,  p.  336. 


An  Act  To  authorize  the  sale  of  burnt  timber  on  the  public  domain. 

lAot  of  March  4,  1913,  ch.  165.1 

[Sec.  1.]  [8aZe  of  timber  hilled,  etc.,  by  forest  fires.'\  That  the  Secretary 
of  the  Interior  is  hereby  authorized,  under  such  rules  as  he  may  prescribe,  to 
sell  and  dispose  of  to  the  highest  bidder  at  public  auction,  or  through  sealed 
bids,  the  timber  on  any  lands  of  the  United  States,  outside  the  boundaries  of 
national  forests,  including  those  embraced  in  unperfected  claims  under  any  of 
the  public  land  laws,  also  upon  the  ceded  Indian  lands,  that  may  have  been 
killed  or  seriously  and  permanently  damaged  by  forest  fires  prior  to  the  pas- 
sage of  this  Act,  the  proceeds  of  all  such  sales  to  be  covered  into  the  Treasury 
of  the  United  States :  Provided,  That  the  damaged  timber  upon  any  lands  em- 
braced in  an  existing  claim  shall  be  disposed  of  only  upon  the  application  or 
with  the  Avritten  consent  of  such  claimant,  and  the  money  received  from  the  sale 
of  damaged  timber  on  any  such  lands  shall  be  kept  in  a  special  fund  to  await  the 
final  determination  of  such  claim.     [37  Stat.  L.  1015.'] 

Sec.  2.  [Disposal  of  fund.]  That  upon  the  certification  of  the  Secretary 
of  the  Interior  that  any  such  claim  has  been  finally  approved  and  patented 
the  Secretary  of  the  Treasury  is  hereby  authorized  and  directed  to  pay  to  such 
claimant,  his  heirs  or  legal  representatives,  the  money  received  from  the  sale 
of  the  damaged  timber  upon  his  land,  after  deducting  therefrom  the  expenses 
of  the  sale;  and  upon  the  certification  of  the  Secretary  of  the  Interior  that 
any  such  claim  has  been  finally  rejected  and  canceled  the  Secretary  of  the 
Treasury  is  hereby  authorized  and  directed  to  transfer  the  money  derived  from 
the  sale  of  the  damaged  timber  upon  the  lands  embraced  in  such  claim  to  the 
general  fund  in  the  Treasury  derived  from  the  sale  of  public  lands,  unless  by 
legislation  the  lands  from  w^hich  the  timber  had  been  removed  had  been  there- 
tofore appropriated  to  the  benefit  of  an  Indian  tribe  or  otherwise,  in  which  event 
the  net  proceeds  derived  from  the  sale  of  the  timber  shall  be  transferred  to  the 
fund  of  such  tribe  or  otherwise  credited  or  distributed  as  by  law  provided.  [37 
Stat.  L.  1016.] 


An  Act  To  authorize  the  President  to  provide  a  method  for  opening  lands  restored  from 

reservation  or  withdrawal,  and  for  other  purposes. 

I  Act  of  September  30,  1913,  ch.  15.] 

[Sec.  1.]  [Method  authorized  for  opening,  restored  from  reservations,  etc.] 
That  hereafter  when  public  lands  are  excluded  from  national  forests  or  re- 
leased from  withdrawals  the  President  mav,  whenever  in  his  judgment  it  is 
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proper  or  necessary,  provide  for  the  opening  of  the  lands  by  settlement  in  ad- 
vance of  entry,  by  drawing,  or  by  such  other  method  as  he  may  deem  advisable 
in  the  interest  of  equal  opportunity  and  good  administration,  and  in  doing  so 
may  provide  that  lands  so  opened  shall  be  subject  only  to  homestead  entry  by 
actual  settlers  only  or  to  entry  under  the  desert-land  laws  for  a  period  not 
exceeding  ninety  days,  the  unentered  lands  to  be  thereafter  subject  to  disposi- 
tion under  the  public-land  laws  applicable  thereto.     [88  Stat.  L.  JiS.] 

Sec.  2.  [Extended  to  previotis  restoraiions.li  That  where  under  the  law  the 
Secretary  of  the  Interior  is  authorized  or  directed  to  make  restoration  of  lands 
previously  withdrawn  he  may  also  restrict  the  restoration  as  prescribed  in  sec- 
tion one  of  this  Act.    [88  Stat.  L.  11^.] 


An  Act  To  create  an  additional  land  district  in  the  State  of  Nevada. 

lAct  of  October  3,  1913,  ch.  19,"} 

[Sec.  1.]  [Elko  land  district,  Nev,,  created.']  That  an  additional  land 
district  is  hereby  created  for  the  State  of  Nevada  to  embrace  the  lands  contained 
in  the  following-named  coimties,  to  wit:  Churchill,  Elko,  Eureka,  Humboldt, 
Lander,  Lincoln,  Nye,  and  White  Pine,  described  as  follows,  to  wit:  Com- 
mencing at  the  common  comer  between  townships  thirty-eight  and  thirty-nine 
east,  range  forty-seven  north,  Moimt  Diaolo  base  and  meridian,  being  on  the 
north  boundary  line  of  the  State  of  Nevada ;  thence  south  on  the  dividing  line 
between  townships  thirty-eight  and  thirty-nine  east,  to  its  intersection  with 
the  third  standard  parallel  north,  said  parallel  being  the  dividing  line  between 
ranges  fifteen  and  sixteen  north,  of  Mount  Diablo  base  line;  thence  east  along 
said  third  standard  parallel  north  to  the  intersection  of  the  Ruby  Valley  guide 
meridian,  being  the  dividing  line  between  townships  fifty-five  and  fifty-six  east ; 
thence  south  along  said  Ruby  Valley  guide  meridian  to  its  intersection  with 
the  first  standard  parallel  north,  being  the  dividing  line  between  ranges  five 
and  six  north,  of  Mount  Diablo  base  line;  thence  east  along  said  first  standard 
parallel  north,  between  said  ranges  five  and  six,  to  the  east  boundary  line  of 
the  State  of  Nevada;  thence  north  along  the  east  boundary  line  of  the  State 
of  Nevada  to  the  north  boundary  line  of  the  State  of  Nevada;  thence  west 
along  the  north  boundary  line  of  the  State  of  Nevada  to  the  point  of  beginning. 
The  city  of  Elko,  in  the  county  of  Elko,  is  hereby  designated  as  the  site  of 
said  land  ofiice,  and  the  district  shall  be  known  as  the  Elko  land  district.  [88 
Stat.-  L.  £03.'] 

Sec.  2.  [Transfer  of  plats,  etc.]  That  the  Secretary  of  the  Interior  shall 
cause  all  plats,  maps,  records,  and  papers  in  the  Carson  City  land  office,  which 
relate  to  or  form  a  necessary  part  of  the  records  of  the  lands  embraced  in  the 
district  hereby  created,  to  be  transferred  to  the  Elko  land  district.  [88  Stat, 
L.  20Jf.] 

Sec.  3.  [Register  and  receiver  autliorized,]  That  the  President  is  author- 
ized to  appoint,  by  and  with  the  advice  and  consent  of  the  Senate,  a  register 
and  a  receiver  for  said  land  district,  and  they  shall  be  subject  to  the  same  laws 
and  be  entitled  to  the  same  compensation  as  is  or  may  be  hereafter  provided  by 
law  in  relation  to  the  existing  land  offices  and  officers  of  said  State.  [88  Stat. 
L.  SOJ/.] 
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An  Act  Authorizing  the  Secretary  of  the  Interior  to  grant  farther  extensions  of  time  within 
which  to  comply  with  the  law  and  make  proof  on  desert-land  entries  in  the  counties  of 
Grant  and  Franklin,  State  of  Washington. 

lAot  of  October  30,  1913,  oh.  35.] 

m 

[Time  extended  for  final  proofs  on  certain  desert-land  entries  in  Washing- 
ton."]  That  the  Secretary  of  the  Interior  may,  in  his  discretion,  grant  to  any 
entryman  under  the  desert-land  laws  in  the  counties  of  Grant  and  Franklin, 
in  the  State  of  Washington,  a  further  extension  of  time  within  which  he  is 
required  to  comply  with  the  law  and  make  final  proof:  Provided,  That  such 
entryman  shall,  by  his  corroborated  affidavit,  filed  in  the  land  office  of  the  dis- 
trict where  such  land  is  located,  show  to  the  satisfaction  of  the  Secretary  that 
because  of  unavoidable  delay  in  the  construction  and  operation  of  irrigation 
works  intended  to  convey  water  to  the  land  embraced  in  his  entry  he  is,  with- 
out fault  on  his  part,  unable  to  make  proof  of  the  reclamation  and  cultivation 
of  said  lands,  as  required  by  law,  within  the  time  limited  therefor;  but  such 
extension  shall  not  be  granted  for  a  period  of  more  than  three  years,  and  this 
Act  shall  not  affect  contests  initiated  for  a  valid  existing  reason.     [S8  Stat.  L. 


PUBLIC  OFFICERS- 

Act  of  August  24,  1912,  Ch.  355,  349. 

Sec.  8,  Oaths  to  Expense  Accounts  —  Additional  Officers  Authorised  to  Ad- 
minister  —  No  Charges  Allowed  —  No  Reimbursement  Hereafter, 
349. 


Sec.  8.  [Oaths  to  expense  accounts  —  additional  officers  authorized  to  ad- 
minister—  no  charges  allowed  —  no  reimbursement  hereafter,"]  After  June 
thirtieth,  nineteen  hundred  and  twelve,  postmasters,  assistant  postmasters,  col- 
lectors of  customs,  collectors  of  internal  revenue,  chief  clerks  of  the  various 
executive  departments  and  bureaus,  or  clerks  designated  by  them  for  the  pur- 
pose, the  superintendent,  the  acting  superintendent,  custodian,  and  principal 
clerks  of  the  various  national  parks  and  other  Government  reservations,  su- 
perintendent, acting  superintendents,  and  principal  clerks  of  the  different  In- 
dian superintendencies  or  Indian  agencies,  and  chiefs  of  field  parties,  are 
required,  empowered,  and  authorized,  when  requested,  to  administer  oaths, 
required  by  law  or  otherwise,  to  accounts  for  travel  or  other  expenses  against 
the  United  States,  with  like  force  and  effect  as  officers  having  a  seal ;  for  such 
services  when  so  rendered,  or  when  rendered  on  demand  after  said  date  by 
notaries  public,  who  at  the  time  are  also  salaried  officers  or  employees  of  the 
United  States,  no  charge  shall  be  made ;  and  on  and  after  July  first,  nineteen 
hundred  and  twelve,  no  fee  or  money  paid  for  the  services  herein  described 
shall  be  paid  or  reimbursed  by  the  United  States.     [37  Stat.  L.  487^'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  Zi,  1912,  ch.  355. 
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PUBLIC  PARKS. 

Act  of  April  9,  1912,  Ch.  74,    350. 

Seel,  Yosemite  National  Park  —  Exchange  of  Timber  for  Private  Lands 
within  —  Preservation  of  Timber  near  Public  Roads,  350. 

2,  Determination  of  Values  —  Payment  for  Timber  in  Excess  of  Value 

of  Land  —  Lands  Added  to  Park,  350. 

3,  Regulations  for  Cutting  and  Removal,  351. 

4,  Sale  of  Matured,  etc..  Timber  in  Park,   351. 
Act  of  June  15,  1912,  Ch.  170,    351. 

Public  Lands — Granted  to  California  for  Redwood  Park  —  Exists 
ing  Rights  —  Reversion  for  Non-user,  351. 

Act  of  August  24,  1912,  Ch.  355,  351. 

National  Zoological  Park  —  Plans,  etc.,  for  Buildings  and  Bridges, 
351. 

National  Military  Park  —  Park  Commissions  —  Vacancies  Occurring 
in.  Not  to  be  Filled  —  Secretary  of  War  to  be  Member  of  Commis- 
sion, etc.  352. 


An  Act  To  authorize  the  Secretary  of  the  Interior  to  secure  for  the  United  States  title  to 
patented  lands  in  the  Yosemite  National  Park,  and  for  other  purposes. 

I  Act  of  AlpHl  9,   1912,  ch.   74.] 

[Skc.  1.]  [Yosemite  National  Park  —  exchange  of  timber  for  private  lands 
within  —  preservation  of  timber  near  public  roads."]  That  the  Secretary  of  the 
Interior  for  the  purpose  of  eliminating  private  holdings  within  the  Yosemite 
National  Park  and  the  preservation  intact  of  the  natural  timber  along  the 
roads  in  the  scenic  portions  of  the  park,  both  on  patented  and  park  lands,  is 
hereby  empowered,  in  his  discretion,  to  obtain  for  the  United  States  the  com- 
plete title  to  any  or  all  of  the  lands  held  in  private  ownership  within  the  bound- 
aries of  said  park,  by  the  exchange  of  decayed  or  matured  timber,  that  can  be 
removed  from  such  parts  of  the  park  as  will  not  aflFect  the  scenic  beauty  thereof, 
for  lands  of  equal  value  held  in  private  ownership  therein,  and  also,  in  his 
discretion,  to  exchange  for  timber  standing  near  the  public  roads  on  patented 
lands  timber  of  equal  value  on  park  lands  in  other  parts  of  the  park.  [57 
Slat.  L.  80.] 

Sec.  2.  {Determination  of  values  —  payment  for  timber  in  excess  of  value 
of  land  —  lands  added  to  park.]  That  the  value  of  patented  lands  within  the 
park  offered  in  exchange,  and  the  value  of  the  timber  on  park  lands  proposed 
to  be  given  in  exchange  for  such  patented  lands,  shall  be  ascertained  in  such 
manner  as  the  Secretary  of  the  Interior  may,  in  his  discretion,  direct,  and 
all  expenses  incident  to  ascertaining  such  values  shall  be  paid  by  the  owners 
of  said  patented  lands,  and  such  owners  shall,  before  any  exchange  is  effective, 
furnish  the  Secretary  of  the  Interior  evidence  satisfactory  to  him  of  title  to 
the  patented  lands  offered  in  exchange,  and  if  the  value  of  the  timber  on  park 
lands  exceeds  the  value  of  the  patented  lands  deeded  to  the  Government  in 
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the  exchange  such  excess  shall  be  paid  to  the  Secretary  of  the  Interior  by  the 
owners  of  the  patented  lands  before  any  of  the  timber  is  removed  from  the 
park,  and  shall  be  deposited  and  covered  into  the  Treasury  as  miscellaneous 
receipts.  The  same  course  shall  be  pursued  in  relation  to  exchange  for  timber 
standing  near  public  roads  on  patented  lands  for  timber  to  be  exchanged  on 
park  lands:  Provided,  That  the  lands  conveyed  to  the  Government  under  this 
Act  shall  become  a  part  of  the  Yosemite  National  Park.     [57  Stat.  L.  SO."] 

Sec.  3.  [Begidations  for  cutting  and  removal.']  That  all  timber  must  be 
cut  and  removed  from  the  park  under  regulations  to  be  prescribed  by  the  Sec- 
retary of  the  Interior,  and  any  damage  which  may  result  to  the  roads  or  any 
part  of  the  park  in  consequence  of  the  cutting  and  removal  of  the  timber  from 
the  reservation  shall  be  borne  by  the  owners  of  the  patented  lands,  and  bond 
satisfactory  to  the  Secretary  of  the  Interior  must  be  given  for  the  payment 
of  such  damages,  if  any,  as  shall  be  determined  by  the  Secretary  of  the  In- 
terior.    [57  Stat.  L.  81.] 

Sec.  4.  \_Sale  of  matured,  etc.,  timber  in  parle.]  That  the  Secretary  of  the 
Interior  may  also  sell  and  permit  the  removal  of  such  matured  or  dead  or  down 
timber  as  he  may  deem  necessary  or  advisable  for  the  protection  or  improve- 
ment of  the  park,  and  the  proceeds  derived  therefrom  shall  be  deposited  and 
covered  into  the  Treasury  as  miscellaneous  receipts.     [37  Stat.  L.  81.] 

See  10  Fed.  Stat.  Annot.  369. 


Ah  Act  Granting  certain  lands  to  the  State  of  CaUf omia  to  form  a  part  of  California  Red- 
wood Park  in  said  State. 

lAct  of  June  15,  1912,  ch.  170,2 

[Public  lands  —  granted  to  Calif  omia  for  Redwood  ParJc  —  eonsting  rights 
—  reversion  for  non-u^er.]  That  the  Secretary  of  the  Interior  be,  and  he  here- 
by is,  authorized  and  directed  to  transfer  by  patent  all  of  the  vacant  lands  owned 
by  the  United  States  in  townships  nine  south,  ranges  three  and  four  west,  Mount 
Diablo  meridian,  in  the  State  of  California,  to  the  said  State  of  California, 
on  condition  that  the  said  lands  be  added  to  and  form  a  part  of  the  California 
Redwood  Park  now  owned  and  maintained  by  said  State :  Provided,  That  this 
Act  shall  not  interfere  with  valid  existing  rights  initiated  by  settlement  on  any 
of  said  lands  under  the  public-land  laws  prior  to  February  tenth,  nineteen  hun- 
dred and  two,  and  maintained  in  accordance  with  the  law  under  which  initiated 
up  to  the  date  of  the  passage  of  this  Act,  if  proper  application  to  enter  said 
lands  be  made  within  ninety  days  from  date  of  approval  hereof:  Provided 
further.  That  whenever  these  lands  cease  to  be  used  as  a  public  park  by  the 
said  State  of  California  the  same  shall  again  revert  to  the  United  States.  [_S7 
Stat.  L.  134.] 


[National  zoological  park  —  plans,  etc.,  for  buildings  and  bridges.] 
*  *  *  Hereafter  all  plans  and  specifications  for  the  constructirfa  of  build- 
ings in  the  National  Zoological  Park  shall  be  prepared  under  the  supervision 
of  the  municipal  architect  of  the  District  of  Columbia,  and  all  plans  and  speci- 
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fications  for  bridges  in  said  park  shall  be  prepared  under  the  supervision  of 
the  engineer  of  bridges  of  the  District  of  Columbia.     [37  Stat.  L.  -J57.] 

[National  military  park  —  parTc  commissions  —  vacancies  occurring  in,  not  to 
he  filled  —  Secretary  of  War  to  he  memher  of  commission,  etc."]  ♦  ♦  *  Here- 
after vacancies  occurring  by  death  or  resignation  in  the  membership  of  the  sever- 
al commissions  in  charge  of  national  military  parks  shall  not  be  filled,  and  the 
duties  of  the  offices  thus  vacated  shall  devolve  upon  the  remaining  commission- 
ers or  commissioner  for  each  of  said  parks :  Provided,  That  as  vacancies  occur 
hereunder  the  Secretary  of  War  shall  become  ex  officio  a  member  of  the  com- 
mission eflfected  with  full  authority  to  act  with  the  remaining  commissioners 
or  commissioner,  and  in  case  of  the  vacation  of  all  the  offices  of  commissioner 
in  any  one  park  hereunder  the  duties  of  such  commission  shall  thereafter  be 
performed  under  the  direction  of  the  Secretary  of  War.     [S7  Stat.  L.  ^;?.] 

The  two  paragraphs  above  are  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24, 1912, 
eh.  355. 


PUBLIC  PRINTING. 

Act  of  July  25,  1912,  Ch.  253,  352. 

Printing  Reports  During  Recess,  352. 

Act  of  August  24,  1912,  Ch.  355,  352. 

Hand-roller  Presses  —  Checks,  and  Backs  and  Tints  of  Notes,  etc., 
Not  Required  to  he  Printed  from  —  Checks  and  Tints  —  Backs  of 
Notes,  and  Prices  of  Internal  Revenue  Stamps  —  Restriction  on 
Substitution  of  Power  for  Hand-roller  Presses  —  Motors  to  Hand- 
roller  Presses,  352. 

Pay  of  Pressmen,  353. 

Act  of  August  26,  1912,  Ch.  408,   353. 

Paper-money  Laundering  Machines  —  Employees,  etc,  353. 


CROSS-REFEREirCES. 

Distribution  of  Publications,  see  EXECUTIVE  DEPARTMENTS. 
See  also  PUBLIC  DOCUMENTS. 


[Printing  reports  during  recess."]  *  *  *  AH  reports  on  examinations 
and  surveys  which  may  be  prepared  during  the  recess  of  Congress  shall,  in 
the  discretion  of  the  Secretary  of  War,  be  printed  by  the  Public  Printer  as 
documents  of  the  following  session  of  Congress.     [37  Stat.  L.  SSL] 

This  is  from  the  River  and  Harbor  Appropriation  Act  of  July  25,  1912,  ch.  253. 


[Hand-roller  presses  —  checks,  and  hacks  and  tints  of  notes,  etc.,  not  required 
to  he  printed  from  —  checks  and  tints  —  hacks  of  notes,  and  fences  of  iniemalr 
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revenue  stamps  —  restriction  on  substitution  of  power  for  hand-roller  presses  — 
motors  to  hand-roller  presses.^  *  *  *  Hereafter  the  proviso  of  the  Act  of 
July  first,  eighteen  hundred  and  ninety-eight  (Thirtieth  Statutes  at  Large, 
page  six  hundred  and  four),  directing  that  all  bonds,  notes,  and  checks  shall 
be  printed  on  hand-roller  presses  shall  not  apply  to  checks,  the  backs  and  tints 
of  all  United  States  bonds,  the  backs  and  tints  of  all  United  States  paper  money, 
and  the  backs  and  tints  of  bonds  and  paper  money  issued  by  any  of  the  insular 
possessions  of  the  United  States,  any  or  all  of  which  shall  be  printed  from 
intaglio  plates  and  on  such  plate  printing  presses  as  may  be  directed  by  the 
Secretary  of  the  Treasury,  said  presses  to  be  operated  by  plate  printers,  except 
that  checks  and  tints  may  be  printed  by  any  desired  process:  Provided,  That  the 
backs  of  all  United  States  paper  money  shall  be  printed  from  four-subject 
plates,  and  the  faces  of  all  internal-revenue  stamps  now  printed  from  intaglio 
plates  on  hand-roller  or  power  pl^te  printing  presses  shall  continue  to  be  print- 
ed from  intaglio  plates  on  hand-roller  or  power  plate  printing  presses,  as  the 
Secretary  of  the  Treasury  may  determine,  said  presses  to  be  operated  by  plate 
printers:  Provided  further.  That  should  the  Secretary  of  the  Treasury  decide 
to  print  on  the  aforesaid  power  plate  printing  presses  any  of  the  classes  of 
work  hereinbefore  permitted  to  be  printed  on  such  presses,  not  more  than 
one-fifth  of  the  total  number  of  hand-roller  presses  required  to  produce  the 
estimated  quantity  of  such  work  in  any  fiscal  year  shall  be  displaced  in  such 
fiscal  year:  Provided  further.  That  the  Secretary  of  the  Treasury  may,  in  his 
discretion,  apply  motors  to  hand-roller  presses  that  are  now,  or  may  hereafter 
be,  operated  in  the  Bureau  of  Engraving  and  Printing,  but  such  presses,  if 
equipped  with  motors,  shall  be  regarded  as  hand-roller  presses  within  the  mean- 
ing of  this  Act.     [37  Stat.  L.  JfSO.'] 

The  provision  from  the  Act  of  July  1,  1898,  above  referred  to,  Ib  given  in  6  Fed.  Stat. 
Annot.   671. 

[Pay  of  pressmen."]     *     *     *     Hereafter  pressmen  shall  be  paid  at  the  rate 
of  55  cents  per  hour.    [37  Stat.  L.  Ji82.'] 

The  two  paragraphs  above  are  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24, 
1912,  ch.  355. 


[Paper-money  laundering  machines  —  employees,  etc.]  *  ♦  *  The  Sec- 
retary of  the  Treasury  may  employ  such  number  of  expert  money  assorters, 
feeders,  and  other  employees,  and  expend  such  sums  for  contingent  and  mis- 
cellaneous items  and  for  the  purchase  or  construction  and  installation  of  paper- 
inoney  laundering  machines  as  may  be  necessary,  in  his  judgment,  to  install, 
maintain,  and  operate  such  laundering  machines  in  the  Treasury  at  Washington 
and  at  the  sub-treasuries :  Provided,  That  the  money  required  to  pay  for  such 
purpose  shall  not  exceed  $G0,000,  which  sum  is  hereby  appropriated,  the  same 
to  continue  available  during  the  fiscal  year  nineteen  hundred  and  thirteen: 
Provided  further.  That  estimates  hereunder  shall  be  submitted  in  detail  for  the 
fiscal  year  nineteen  hundred  and  fourteen,  and  annually  thereafter.  [87  Stat. 
L.  595. ] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Aug.  26,  1912,  ch.  408. 
F.  S.  A.  Supp.— 23.  353 


PUBLIC  PROPERTY,  BUILDINGS,  AND 

GROUNDS. 

Act  of  August  24,  1912,  Ch.  355,  354. 

Architectural  Competitions  —  Tarsney  Act  Providing  for.  Repealed 

—  Existing  Contracts  Not  Affected,  354. 
Public  Buildings — Care  of  Temporary  Quarters,  354. 
Express  Authority  for  BuUdings  in' Parks,  etc.  355. 

Act  of  March  4,  1913,  Ch.  147,   355. 

Sec.  28.  Supervising  Architect's  Office  —  Technical  Experts  Authorised  for 
Standardising  Construction  and  Equipment,  355. 

Act  of  June  23,  1913,  Ch.  3,  355. 

Public  Building  Service  —  Temporary  Details  of  Field  Force,  355. 
Temporary  Quarters  for  Use  of  Government  Officials,  355. 


CROSS-REFERENCE. 

Statement  of  Buildings  Rented,  see  ESTIMATES,  APPROPRIATIONS,  AND 

REPORTS. 


[^Architectural  competitions  —  Tarsney  Act  providing  for,  repealed  —  exist- 
ing contracts  not  affected.']  *  *  *  The  Act  entitled  *'An  Act  authorizing 
the  Secretary  of  the  Treasury  to  obtain  plans  and  specifications  for  public  build- 
ings to  be  erected  under  the  supervision  of  the  Treasury  Department,  and  pro- 
viding for  local  supervision  of  the  construction  of  the  same,"  approved  Febru- 
ary twentieth,  eighteen  hundred  and  ninety-three,  commonly  known  as  the 
"Tarsney  Act"  is  repealed:  Provided,  That  contracts  heretofore  entered  into 
under  said  Act  shall  not  be  affected  by  this  repeal,  and  architectural  services 
rendered  under  such  contracts  shall  be  paid  for  from  the  appropriation  for 
"Architectural  competitions,  public  buildings,"  available  at  the  time  payment 
for  the  particular  service  rendered  is  due.     [S7  Stat.  L.  ^28."] 

This  and  the  next  two  paragraphs  follow-  For  the  Act  of  Feb.  20,  1893,  here  repealed^ 

ing  are  from  the  Sundry  Civil  Appropriation      see  6  Fed.  Stat.  Annot.  706. 
Act  of  Aug.  24,  1012,  ch.  355. 

[Pvblic  buildings  —  care  of  temporary  qvurters.]  *  *  *  That  here- 
after, unless  otherwise  specifically  provided  by  law,  whenever  the  Secretary  of 
the  Treasury  is  authorized  to  secure  temporary  quarters  for  the  use  of  the  Gov- 
ernment officials  pending  the  alteration,  improvement,  or  repairs  to,  or  the  re- 
modeling, reconstruction,  or  enlargement  of,  any  public  building  belonging  to 
the  United  States  under  the  control  of  the  Treasury  Department,  including  the 
customhouse,  Washington,  District  of  Columbia,  but  exclusive  of  any  other 
buildings  in  the  District  of  Columbia,  the  appropriation  for  "Operating  force 
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for  public  buildings^'  shall  be  available,  if  necessary,  in  connection  with  certain 
portions  of  the  premises  as  may  be  rented  for,  or  occupied  by,  such  oflScials,  in 
the  same  manner,  for  the  same  purpose,  and  to  the  same  extent  as  if  the  title  to 
such  premises  were  vested  in  the  United  States.    [57  Stat.  L.  4Se.] 

[Express  authority  for  buildings  in  parks,  etc.']  *  *  *  Hereafter  there 
shall  not  be  erected  on  any  reservation,  park,  or  public  grounds,  of  the  United 
States  within  the  District  of  Columbia,  any  building  or  structure  without  ex- 
press authority  of  Congress.    [57  Stat.  L.  Wt-] 


Sec.  28.  [Supervising  Architect's  Office  —  technical  experts  authorized  for 
standardizing  construction  and  equipment.']  That  the  employment  is  hereby 
authorized  of  an  architectural  designer  at  a  compensation  of  $6,000  per  an- 
num, a  structural  engineering  expert  at  $5,000  per  annum,  and  a  heating,  light- 
ing, and  ventilating  engineering  expert  at  $5,000  per  annum,  to  serve  in  the 
office  of  the  Supervising  Architect  of  the  Treasury  Department,  to  assist  the 
Supervising  Architect  in  connection  with  the  designing  and  standardizing  of 
public  buildings  authorized  to  be  erected  under  the  control  of  the  Treasury 
Department  and  the  mechanical  equipment  thereof,  and  in  connection  with 
architectural  and  engineering  wor^  of  said  office  of  unusual  magnitude  or 
complication:  Provided,  That  such  services  may  be  employed  without  regard 
to  civil-service  laws,  rules,  or  regulations,  and  no  person  now  in  the  employ 
of  the  Supervising  Architect's  office  shall  be  eligible  to  such  employment :  And 
provided  further.  That  the  foregoing  authorization  for  the  employment  of  tech- 
nical experts  to  assist  the  Supervising  Architect  shall  be  in  addition  to  and  in- 
dependent of  the  authorizations  and  appropriations  for  personal  services  for  the 
office  of  the  Supervising  Architect  otherwise  made.     [37  Stat.  L.  888.] 

The  above  sec.  28  is  from  the  Public  Btttldmgs  Appropriation  Act  of  March  4,  1913   ch. 
147.  ' 


[Public  building  service  —  temporary  details  of  field  force.]  *  *  * 
That  hereafter  members  of  the  field  force  of  the  public-building  service,  such 
as  supervising  superintendents,  superintendents,  junior  superintendents,  and 
inspectors  of  the  several  classes,  may  be  detailed  to  the  District  of  Columbia, 
in  the  discretion  of  the  Secretary  of  the  Treasury,  for  temporary  duty  for  pe- 
riods not  exceeding  thirty  days  in  any  one  case,  in  the  Office  of  the  Supervising 
Architect,  but  no  subsistence  or  other  expenses  of  like  character  shall  be  allowed 
such  employees  while  on  duty  in  Washington  serving  under  such  details.  [38 
Stat.  L.  17.] 

This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Act  of  June 
23,  1913,  ch.  3. 

[Temporary  quarters  for  use  of  government  officials.]  ♦  ♦  ♦  That 
hereafter,  unless  otherwise  specifically  provided  by  law,  whenever  the  Secretary 
of  the  Treasury  is  authorized  to  secure  temporary  quarters  for  the  use  of  the 
Gk)vemment  officials  pending  the  alteration,  improvement,  or  repairs  to,  or  the 
remodeling,  reconstruction,  or  enlargement  of  any  public  building  under  the 
control  of  the  Treasury  Department  not  hereinbefore  excluded,  appropriations 
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for  the  foregoing  purposes  shall  be  available,  if  necessary,  in  connection  with 
such  portions  of  the  premises  as  may  be  rented  for  or  occupied  by  such  officials 
in  the  same  manner,  for  the  same  purpose,  and  to  the  same  extent  as  if  the 
title  to  such  premises  were  vested  in  the  United  States.     \_S8  Slat.  L.  22,'\ 


PUBLIC  WORKS. 


See  LABOR;  RIVERS,  HARBORS,  AND  CANALS. 


PURE  FOOD  ACT. 


See  FOOD  AND  DRUGS. 


QUARANTINE. 


Live  Stock  Quarantine,  see  ANIMALS. 

Plant  Diseases  and  Insect  Pests,  Quarantine  Districts  for,  see  AGRICULTURE, 

See  also  HEALTH  AND  QUARANTINE. 
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RADIO  COMMUNICATION. 

Act  of  August  13,  1912,  Ch.  287,  357. 

Sec.l.  License  Required  for  Operating  in  United  States,  357. 

2.  Form  of  License  —  Limited  to  Citizens,  etc.  —  Details  to  be  Specified 
—  Subject  to  Regulations  —  Action  by  Government  in  Time  of  War, 
etc.  358. 
J.  Licensed   Operator  Required  —  Suspension   of  Operator  —  Punish- 
ment for  Use,  etc.,  of  Unlicensed  Operators,   358. 

4.  Stations    Subject    to    Regulations  —  Enforcement  —  Authority    to 

Waive  Regulations — Temporary  Licenses  for  Experiments,  etc, — 
Government  Land  Stations,  359. 

5.  Wilful  Interference  by  Operators  Forbidden  —  Punishment  for,  363. 

6.  "Radio  Communication''  —  Term  Construed,   363. 

7.  Uttering  False  Signals,  etc.  .Forbidden  —  Punishment  for  False  Dis- 

tress Calls  —  Other  Signals,  363. 

8.  Restriction  on  Foreign  Ships,  363. 
P.  Trial  of  Offenses,  364. 

10.  Not  Applicable  to  Philippines,   364. 

11.  In  Effect  in  Four  Months,  364. 


CROSS-REFEREirCES. 


Apparatus  on  Ships,  see  SHIPPING  AND  NAVIGATION. 

At  Panama  Canal,  see  RIVERS,  HARBORS,  AND  CANALS. 


An  Act  To  regulate  radio  communication. 
lAct  of  August  18,  1912,  ch.  287.2 

[Sec.  1.]  {_License  required  for  operating,  in  United  States."]  That  a  person, 
companv,  or  corporation  within  the  jurisdiction  of  the  United  States  shall  not 
use  or  operate  any  apparatus  for  radio  communication  as  a  means  of  commercial 
intercourse  among  the  several  States,  or  with  foreign  nations,  or  upon  any 
vessel  of  the  United  States  engaged  in  interstate  or  foreign  commerce,  or  for 
the  transmission  of  radiograms  or  signals  the  effect  of  which  extends  beyond  the 
jurisdiction  of  the  State  or  Territory  in  which  the  same  are  made,  or  where 
interference  would  be  caused  thereby  with  the  receipt  of  messages  or  signals 
from  beyond  the  jurisdiction  of  the  said  State  or  Territory,  except  under  and 
in  accordance  with  a  license,  revocable  for  cause,  in  that  behalf  granted  by 
the  Secretary  of  Commerce  and  Labor  upon  application  therefor;  but  nothing 
in  this  Act  shall  be  construed  to  apply  to  the  transmission  and  exchange  of 
radiograms  or  signals  between  points  situated  in  the  same  State:  Provided, 
That  the  effect  thereof  shall  not  extend  beyond  the  jurisdiction  of  the  said 
State  or  interfere  with  the  reception  of  radiograms  or  signals  from  beyond 
said  jurisdiction;  and  a  license  shall  not  be  required  for  the  transmission  or 
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exchange  of  radiograms  or  signals  by  or  on  behalf  of  the  Government  of  the 
United  States^  but  every  Government  station  on  land  or  sea  shall  have  special 
call  letters  designated  and  published  in  the  list  of  radio  stations  of  the  United 
States  by  the  Department  of  Commerce  and  Labor.  Any  person^  company, 
or  corporation  that  shall  use  or  operate  any  apparatus  for  radio  communication 
in  violation  of  this  section,  or  knowingly  aid  or  abet  another  person,  company, 
or  corporation  in  so  doing,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dol- 
lars, and  the  apparatus  or  device  so  unlawfully  used  and  operated  may  be  ad- 
judged forfeited  to  the  United  States.     [57  Stat.  L.  50«.] 

Sec.  2.  [Form  of  license  —  limited  to  citizens,  etc.  —  details  to  he  specified 
—  subject  to  regulations  —  action  by  Oovemment  in  time  of  war,  etc.]  That 
every  such  license  shall  be  in  such  form  as  the  Secretary  of  Commerce  and 
Labor  shall  determine  and  shall  contain  the  restrictions,  pursuant  to  this  Act, 
on  and  subject  to  which  the  license  is  granted ;  that  every  such  license  shall  be 
issued  only  to  citizens  of  the  United  States  or  Porto  Bico  or  to  a  company  in- 
corporated under  the  laws  of  some  State  or  Territory  or  of  the  United  States 
or  Porto  Kico,  and  shall  specify  the  ownership  and  location  of  the  station  in 
which  said  apparatus  shall  be  used  and  other  particulars  for  its  identification 
and  to  enable  its  range  to  be  estimated ;  shall  state  the  purpose  of  the  station, 
and,  in  case  of  a  station  in  actual  operation  at  the  date  of  passage  of  this  Act, 
shall  contain  the  statement  that  satisfactory  proof  has  been  furnished  that 
it  was  actually  operating  on  the  above-mentioned  date;  shall  state  the  wave 
length  or  the  wave  lengths  authorized  for  use  by  the  station  for  the  prevention 
of  interference  and  the  hours  for  which  the  station  is  licensed  for  work;  and 
shall  not  be  construed  to  authorize  the  use  of  any  apparatus  for  radio  communi- 
cation in  any  other  station  than  that  specified.  Every  such  license  shall  be 
subject  to  the  regulations  contained  herein  and  such  regulations  as  may  be 
established  from  time  to  time  by  authority  of  this  Act  or  subsequent  Acts  and 
treaties  of  the  United  States.  Every  such  license  shall  provide  that  the  Presi- 
dent of  the  United  States  in  time  of  war  or  public  peril  or  disaster  may  cause 
the  closing  of  any  station  for  radio  communication  and  the  removal  therefrom 
of  all  radio  apparatus,  or  may  authorize  the  use  or  control  of  any  such  station 
or  apparatus  by  any  department  of  the  Government,  upon  just  compensation 
to  the  owners.     [57  Stat.  L.  SOS.} 

Sec.  8.  [Licensed  operator  required  —  suspension  of  operator  —  pumshr 
ment  for  use,  etc,  of  ujilicensed  operators.}  That  every  such  apparatus  shall 
at  all  times  while  in  use  and  operation  as  aforesaid  be  in  charge  or  under  the 
supervision  of  a  person  or  persons  licensed  for  tbat  purpose  by  the  Secretary 
of  Commerce  and  Labor.  Every  person  so  licensed  who  in  the  operation  of 
any  radio  apparatus  shall  fail  to  observe  and  obey  regulations  contained  in  or 
made  pursuant  to  this  Act  or  subsequent  Acts  or  treaties  of  the  United  States, 
or  any  one  of  them,  or  who  shall  fail  to  enforce  obedience  thereto  by  an  un- 
licensed person  while  serving  under  his  supervision,  in  addition  to  the  punish- 
ments and  penalties  herein  prescribed,  may  suffer  the  suspension  of  the  said 
license  for  a  period  to  be  fixed  by  the  Secretary  of  Commerce  and  Labor  not 
exceeding  one  year.  It  shall  be  unlawful  to  employ  any  unlicensed  person  or 
for  any  unlicensed  person  to  serve  in  charge  or  in  supervision  of  the  use  and 
operation  of  such  apparatus,  and  any  person  violating  this  provision  shall  be 
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of  not  more  than  one  hundred  dollars  or  imprisonment  for  not  more  than  two 
months,  or  both,  in  the  discretion  of  the  court,  for  each  and  every  such  offense : 
Provided,  That  in  case  of  emergency  the  Secretary  of  Commerce  and  Labor  may 
authorize  a  collector  of  customs  to  issue  a  temporary  permit,  in  lieu  of  a  li- 
cense, to  the  operator  on  a  vessel  subject  to  the  radio  ship  Act  of  June  twenty- 
fourth,  nineteen  hundred  and  ten.     [37  Stat.  L.  SOS.'] 

Sec.  4.  [Stations  svhject  to  regulations  —  enforcement  —  authority  to  waive 
regulations  —  temporary  licenses  for  experiments,  etc.  —  Government  land 
stations.']  That  for  the  purpose  of  preventing  or  minimizing  interference  with 
communication  between  stations  in  which  such  apparatus  is  operated,  to  facil- 
itate radio  communication,  and  to  further  the  prompt  receipt  of  distress  signals, 
said  private  and  commercial  stations  shall  be  subject  to  the  r^ulations  of  this 
section.  These  regulations  shall  be  enforced  by  the  Secretary  of  Commerce  and 
Labor  through  the  collectors  of  customs  and  other  officers  of  the  Government 
as  other  regulations  herein  provided  for. 

The  Secretary  of  Commerce  and  Labor  may,  in  his  discretion,  waive  the 
provisions  of  any  or  all  of  these  regulations  when  no  interference  of  the  char- 
acter above  mentioned  can  ensue. 

The  Secretary  of  Commerce  and  Labor  may  grant  special  temporary  licenses 
to  stations  actually  engaged  in  conducting  experiments  for  the  development 
of  the  science  of  radio  communication,  or  the  apparatus  pertaining  thereto,  to 
carry  on  special  tests,  using  any  amount  of  power  or  any  wave  lengths,  at  such 
hours  and  under  such  conditions  as  will  insure  the  least  interference  with  the 
sending  or  receipt  of  commercial  or  Government  radiograms,  of  distress  signals 
and  radiograms,  or  with  the  work  of  other  stations. 

In  these  regulations  the  naval  and  military  stations  shall  be  understood  to  be 
stations  on  land. 

REGULATIONS. 

NOBMAL  WAVE  LENGTH. 

First  Every  station  shall  be  required  to  designate  a  certain  definite  wave 
length  as  the  normal  sending  and  receiving  wave  length  of  the  station.  This 
wave  length  shall  not  exceed  six  hundred  meters  or  it  shall  exceed  one  thou- 
sand six  hundred  meters.  Every  coastal  station  open  to  general  public  service 
shall  at  all  times  be  ready  to  receive  messages  of  such  wave  lengths  as  are 
required  by  the  Berlin  convention.  Every  ship  station,  except  as  hereinafter 
provided,  and  every  coast  station  open  to  general  public  service  shall  be  pre- 
pared to  use  two  sending  wave  lengths,  one  of  three  himdred  meters  and  one 
of  six  hundred  meters,  as  required  by  the  international  convention  in  force: 
Provided,  That  the  Secretary  of  Commerce  and  Labor  may,  in  his  discretion, 
change  the  limit  of  wave  length  reservation  made  by  regulations  first  and 
second  to  accord  with  any  international  agreement  to  which  the  United  States 
is  a  party. 

OTHEB  WAVE  LENGTHS. 

Second.  In  addition  to  the  normal  sending  wave  length  all  stations,  except 
as  provided  hereinafter  in  these  regulations,  may  use  other  sending  wave 
lengths:  Provided,  That  they  do  not  exceed  six  hundred  meters  or  that  they  do 
exceed  one  thousand  six  hundred  meters :  Provided  further.  That  the  character 
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of  the  waves  emitted  conforms  to  the  requirements  of  regulations  third  and 
fourth  following. 

rsE  OF  A  "pure  wave." 

Third.  At  all  stations  if  the  sending  apparatus,  to  be  referred  to  hereinafter 
as  the  "transmitter,"  is  of  such  a  character  that  the  energy  is  radiated  in  two 
or  more  wave  lengths,  more  or  less  sharply  defined,  as  indicated  by  a  sensitive 
wave  meter,  the  energy  in  no  one  of  the  lesser  waves  shall  exceed  ten  per 
centum  of  that  in  the  greatest. 

USE   OF   A   "sharp    W^AVE." 

Fourth.  At  all  stations  the  logarithmic  decrement  per  complete  oscillation 
in  the  wave  trains  emitted  by  the  transmitter  shall  not  exceed  two-tenths,  except 
when  sending  distress  signals  or  signals  and  messages  relating  thereto. 

USE  OF  "standard  DISTRESS  WAVE." 

Fifth.  Every  station  on  shipboard  shall  be  prepared  to  send  distress  calls 
on  the  normal  wave  length  designated  by  the  international  convention  in  force, 
except  on  vessels  of  small  tonnage  unable  to  have  plants  insuring  that  wave 
length. 

SIGNAL    OF   DISTRESS. 

Sixth.  The  distress  call  used  shall  be  the  international  signal  of  distress 


USE  OF  "broad  interfering  wave"  for  distress  signals. 

Seventh,  When  sending  distress  signals,  the  transmitter  of  a  station  on  ship- 
board may  be  tuned  in  such  a  manner  as  to  create  a  maximum  of  interference 
with  a  maximum  of  radiation. 

distance  requirement  for  distress  signals. 

Eighth.  Every  station  on  shipboard,  wherever  practicable,  shall  be  prepared 
to  send  distress  signals  of  the  character  specified  in  regulations  fifth  and  sixth 
with  sufficient  power  to  enable  them  to  be  received  by  day  over  sea  a  distance 
of  one  hundred  nautical  miles  by  a  shipboard  station  equipped  with  apparatus 
for  both  sending  and  receiving  equal  in  all  essential  particulars  to  that  of  the 
station  first  mentioned. 

"right  of  way"  for  distress  signals. 

Ninth.  All  stations  are  required  to  give  absolute  priority  to  signals  and 
radiograms  relating  to  ships  in  distress ;  to  cease  all  sending  on  hearing  a  dis- 
tress signal ;  and,  except  when  engaged  in  answering  or  aiding  the  ship  in  dis- 
tress, to  refrain  from  sending  until  all  signals  and  radiograms  relating  thereto 
are  completed. 

reduced  power  for  ships  near  a  government  station. 

Tenth.  No  station  on  shipboard,  when  within  fifteen  nautical  miles  of  a 
naval  or  military  station,  shall  use  a  transformer  input  exceeding  one  kilowatt, 
nor,  when  within  five  nautical  miles  of  such  a  station,  a  transformer  input 
exceeding  one-half  kilowatt,  except  for  sending  signals  of  distress,  or  signals  or 
radiograms  relating  thereto. 
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INTERCOMMUNICATION. 

Eleventh.  Each  shore  station  open  to  general  public  service  between  the  coast 
and  vessels  at  sea  shall  be  bound  to  exchange  radiograms  with  any  similar  shore 
station  and  with  any  ship  station  without  distinction  of  the  radio  systems  adopt- 
ed by  such  stations,  respectively,  and  each  station  on  shipboard  shall  be  bound 
to  exchange  radiograms  with  any  other  station  on  shipboard  without  distinction 
of  the  radio  systems  adopted  by  each  station,  respectively. 

It  shall  be  the  duty  of  each  such  shore  station,  during  the  hours  it  is  in 
operation,  to  listen  in  at  intervals  of  not  less  than  fifteen  minutes  and  for  a 
period  not  less  than  two  minutes,  with  the  receiver  tuned  to  receive  messages 
of  three  hundred  meter  wave  lengths. 

DIVISION   OF   TIME. 

Twelfth.  At  important  seaports  and  at  all  other  places  where  naval  or  mili- 
tary and  private  or  commercial  shore  stations  operate  in  such  close  proximity 
that  interference  with  the  work  of  naval  and  military  stations  can  not  be  avoided 
by  the  enforcement  of  the  regulations  contained  in  the  foregoing  r^ulations 
concerning  wave  lengths  and  character  of  signals  emitted,  such  private  or  com- 
mercial shore  stations  as  do  interfere  with  the  reception  of  signals  by  the  naval 
and  military  stations  concerned  shall  not  use  their  transmitters  during  the 
first  fifteen  minutes  of  each  hour,  local  standard  time.  The  Secretary  of  Com- 
merce and  Labor  may,  on  the  recommendation  of  the  department  concerned, 
designate  the  station  or  stations  which  may  be  required  to  observe  this  division 
of  time. 

GOVERNMENT    STATIONS    TO    OBSERVE    DIVISIONS    OF   TIME. 

Thirteenth.  The  naval  or  military  stations  for  which  the  above-mentioned 
ditision  of  time  may  be  established  shall  transmit  signals  or  radiograms  only 
during  the  first  fifteen  minutes  of  each  hour,  local  standard  time,  except  in  case 
of  signals  or  radiograms  relating  to  vessels  in  distress,  as  hereinbefore  provided. 

USE  OF  UNNECESSARY  POWER. 

Fourteenth.  In  all  circumstances,  except  in  case  of  signals  or  radiograms  re- 
lating to  vessels  in  distress,  all  stations  shall  use  the  minimum  amount  of  energy 
necessary  to  carry  out  any  communication  desired. 

GENERAL    RESTRICTIONS    ON    PRIVATE    STATIONS. 

Fifteenth.  No  private  or  commercial  station  not  engaged  in  the  transaction  of 
bona  fide  commercial  business  by  radio  communication  or  in  experimentation 
in  connection  with  the  development  and  manufacture  of  radio  apparatus  for 
commercial  purposes  shall  use  a  transmitting  wave  length  exceeding  two  hun- 
dred meters,  or  a  transformer  input  exceeding  one  kilowatt,  except  by  special 
authority  of  the  Secretary  of  Commerce  and  Labor  contained  in  the  license  of 
the  station :  Provided,  That  the  owner  or  operator  of  a  station  of  the  character 
mentioned  in  this  regulation  shall  not  be  liable  for  a  violation  of  the  require- 
ments of  the  third  or  fourth  regulations  to  the  penalties  of  one  hundred  dol- 
lars or  twenty-five  dollars,  respectively,  provided  in  this  section  unless  the 
person  maintaining  or  operating  such  station  shall  have  been  notified  in  writing 
that  the  said  transmitter  has  been  found,  upon  tests  conducted  by  the  Govern- 
ment, to  be  so  adjusted  as  to  violate  the  said  third  and  fourth  regulations;  and 
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opportunity  has  been  given  to  said  owner  or  operator  to  adjust  said  transmitter 
in  conformity  with  said  regulations. 

SPECIAL  EBSTEICTIONS  IN  THE  VICINITIES  OF  OOVBENMENT  STATIOITB. 

Sixteenth.  !N'o  station  of  the  character  mentioned  in  regulation  fifteenth 
situated  within  five  nautical  miles  of  a  naval  or  military  station  shall  use  a 
transmitting  wave  length  exceeding  two  hundred  meters  or  a  transformer  input 
exceeding  one-half  kilowatt 

SHIP   STATIONS  TO   COMMUNICATE  WITH   NSABE8T   SHOKB  STATIONS* 

Seventeenth.  In  general,  the  shipboard  stations  shall  transmit  their  radio- 
grams to  the  nearest  shore  station.  A  sender  on  board  a  vessel  shall,  however, 
have  the  right  to  designate  the  shore  station  through  which  he  desires  to  have 
his  radiograms  transmitted.  If  this  can  not  be  done,  the  wishes  of  the  sender 
are  to  be  complied  with  only  if  the  transmission  can  be  effected  without  inter- 
fering with  the  service  of  other  stations. 

LIMITATIONS  FOR  FUTURE  INSTALLATIONS  IN  VICINITIES   OF  GOVERNMENT 

STATIONS. 

Eighteenth.  'No  station  on  shore  not  in  actual  operation  at  the  date  of  the 
passage  of  this  Act  shall  be  licensed  for  the  transaction  of  commercial  business 
by  radio  communication  within  fifteen  nautical  miles  of  the  following  naval  or 
military  stations,  to  wit:  Arlington,  Virginia;  Key  West,  Florida;  San  Juan, 
Porto  Eico;  North  Head  and  Tatoosh  Island,  Washington;  San  Diego,  Cali- 
fornia; and  those  established  or  which  may  be  established  in  Alaska  and  in 
the  Canal  Zone ;  and  the  head  of  the  department  having  control  of  such  Govern- 
ment stations  shall,  so  far  as  is  consistent  with  the  transaction  of  governmental 
business,  arrange  for  the  transmission  and  receipt  of  commercial  radiograms 
under  the  provisions  of  the  Berlin  convention  of  nineteen  hundred  and  six  and 
future  international  conventions  or  treaties  to  which  the  United  States  may  be 
a  party,  at  each  of  the  stations  above  referred  to,  and  shall  fix  the  rates  therefor, 
subject  to  control  of  such  rates  by  Congress.  At  such  stations  and  wherever  and 
whenever  shore  stations  open  for  general  public  business  between  the  coast  and 
vessels  at  sea  under  the  provisions  of  the  Berlin  convention  of  nineteen  hundred 
and  six  and  future  international  conventions  and  treaties  to  which  the  United 
States  may  be  a  party  shall  not  be  so  established  as  to  insure  a  constant  service 
day  and  night  without  interruption,  and  in  all  localities  wherever  or  whenever 
such  service  shall  not  be  maintained  by  a  commercial  shore  station  within  one 
hundred  nautical  miles  of  a  naval  radio  station,  the  Secretary  of  the  Navy 
shall,  so  far  as  is  consistent  with  the  transaction  of  governmental  business,  open 
naval  radio  stations  to  the  general  public  business  described  above,  and  shall 
fix  rates  for  such  service,  subject  to  control  of  such  rates  by  Congress.  The 
receipts  from  such  radiograms  shall  be  covered  into  the  Treasury  as  miscel- 
laneous receipts. 

SECRECY   OF   MESSAGES. 

Kineteenth.  No  person  or  persons  engaged  in  or  having  knowledge  of  the 
operation  of  any  station  or  stations,  shall  divulge  or  publish  the  contents  of  any 
messages  transmitted  or  received  by  such  station,  except  to  the  person  or  per- 
sons to  whom  the  same  may  be  directed,  or  their  authorized  agent,  or  to  an- 
other station  employed  to  forward  such  message  to  its  destination,  unless  legally 
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required  so  to  do  by  the  court  of  competent  jurisdiction  or  other  competent' 
authority.  Any  person  guilty  of  divulging  or  publishing  any  message,  except 
as  herein  provided,  shall,  on  conviction  thereof,  be  punishable  by  a  &ne  of' not 
more  than  two  hundred  and  fifty  dollars  or  imprisonment  for  a  period  of  not 
exceeding  three  months,  or  both  fine  and  imprisonment,  in  the  discretion  of  the 
court. 

PENALTIES. 

'  For  violation  of  any  of  these  regulations,  subject  to  which  a  license  under' 
sections  one  and  two  of  this  Act*  may  be  issued,  the  owner  of  the  apparatus 
shall  be  liable  to  a  penalty  of  one  hundred  dollars,  which  may  be  reduced  or 
remitted  by  the  Secretary  of  Commerce  and  Labor,  and  for  repeated  violations, 
of  any  of  such  regulations,  the  license  may  be  revoked. 

For  violation  of  any  of  these  regulations,  except  as  provided  in  regulation 
nineteenth,  subject  to  which  a  license  under  section  three  of  this  Act  may  be 
issued,  the  operator  shall  be  subject  to  a  penalty  of  twenty-five  dollars,  which 
may  be  reduced  or  remitted  by  the  Secretary  of  Commerce  and  Labor,  and 
for  repeated  violations  of  any  such  regulations,  the  license  shall  be  suspended 
or  revoked.    [57  Stat.  L.  80^.1 

Sec.  5.  [Willful  interference  by  operators  forbidden  —  punishment  forJ] 
That  every  license  granted  under  the  provisions  of  this  Act  for  the  operation 
or  use  of  apparatus 'for  radio  communication  shall  prescribe  that  the  operator 
thereof  shall  not  willfully  or  maliciously  interfere  with  any  other  radio  com- 
munication. Such  interference  shall  be  deemed  a  misdemeanor,  and  upon 
conviction  thereof  the  owner  or  operator,  or  both,  shall  be  punishable  by  a  fine 
of  not  to  exceed  five  hundred  dollars  or  imprisonment  for  not  to  exceed  one 
year,  or  both.     [57  Stat.  L.  308. 'I 

Sec.  6.  [''Radio  communication**  —  term  construed.']  That  the  expression 
'^radio  communication"  as  used  in  this  Act  means  any  system  of  electrical 
communication  by  telegraphy  or  telephony  without  the  aid  of  any  wire  connect- 
ing the  points  from  and  at  which  the  radiograms,  signals,  or  other  communica- 
tions are  sent  or  received.    [57  Stat.  L.  SOS."] 

Sec.  7.  [Uttering  false  signals,  etc.,  forbidden  —  punishment  for  false  dis- 
tress  calls  —  other  signals.]  That  a  person,  company,  or  corporation  within 
the  jurisdiction  of  the  United  States  shall  not  knowingly  utter  or  transmit,  or 
cause  to  be  uttered  or  transmitted,  any  false  or  fraudulent  distress  signal  or  call 
or  false  or  fraudulent  signal,  call,  or  other  radiogram  of  any  kind.  The  pen- 
alty for  so  uttering  or  transmitting  a  false  or  fraudulent  distress  signal  or  call 
shall  be  a  fine  of  not  more  than  two  thousand  five  hundred  dollars  or  imprison- 
ment for  not  more  than  five  years,  or  both,  in  the  discretion  of  the  court,  for 
each  and  every  such  offense,  and  the  penalty  for  so  uttering  or  transmitting, 
or  causing  to  be  uttered  or  transmitted,  any  other  false  or  fraudulent  signal, 
call,  or  otiier  radiogram  shall  be  a  fine  of  not  more  than  one  thousand  dollars 
or  imprisonment  for  not  more  than  two  years,  or  both,  in  the  discretion  of 
the  court,  for  each  and  every  such  offense.     [57  Stat.  L.  308.] 

Sec.  8.  [Restriction  on  foreign  ships.]  That  a  person,  company,  or  cor- 
poration shall  not  use  or  operate  any  apparatus  for  radio  communication  on 
a  foreign  ship  in  territorial  waters  of  the  United  States  otherwise  than  in 
accordance  with  the  provisions  of  sections  four  and  seven  of  this  Act  and  so 
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much  of  section  five  as  imposes  a  penalty  for  interference.  Save  as  aforesaid, 
nothing  in  this  Act  shall  apply  to  apparatus  for  radio  coniniunication  on  any 
foreign  ship.     [37  Stat.  L,  308, '\ 

Sec.  9.  [Trial  of  offenses.']  That  the  trial  of  any  offense  under  this  Act 
shall  be  in  the  district  in  which  it  is  committed,  or  if  the  offense  is  committed 
upon  the  high  seas  or  out  of  the  jurisdiction  of  any  particular  State  or  dis- 
trict the  trial  shall  be  in  the  district  where  the  offender  may  be  found  or  into 
which  he  shall  be  first  brought.     [37  Stat.  L.  SOS.] 

Sec.  10.  [Not  applicable  to  Philippines.']  That  this  Act  shall  not  apply 
to  the  Philippine  Islands.     [37  Stat.  L.  308.] 

Sec.  11.  [In  effect  in  four  months.]  That  this  Act  shall  take  effect  and  be 
in  force  on  and  after  four  months  from  its  passage.     [37  Stat.  L.  308.] 


RAILROADS. 

Arbitration  with  Employees,  see  LABOR. 

Detention  of  Aliens,  see  IMMIGRATION. 

Encroachments  by,  see  CEMETERIES. 

Larceny  of  Goods  in  Interstate  Commerce,  see  INTERSTATE  COMMERCE. 

Live  Stock  Quarantine  Regulations,  see  ANIMALS. 

Physical  Valuation  of  Property,  see  INTERSTATE  COMMERCE. 

Railway  Mail  Service,  see  POSTAL  SERVICE. 

Shipment  of  Liquors  into  Prohibition  States,  see  INTOXICATING  LIQUORS, 

See  also  CARRIERS. 


RECIPROCITY. 


See  CUSTOMS  DUTIES. 


RECLAMATION  ACT. 


See  WATERS. 
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RECORDS. 

Records  of  Interior  Department,  see  INTERIOR  DEPARTMENT. 


RED  CROSS. 


See  CHARITIES. 


REDWOOD  PARK 

See  PUBLIC  PARKS. 


RENOVATED  BUTTER, 

See  FOOD  AND  DRUGS. 


REPORTS. 

See  ESTIMATES,  APPROPRIATIONS  AND  REPORTS. 
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RESERVATIONS. 


Sec  INDIANS;  PUBLIC  LANDS;  TIMBER  LANDS  AND  FOREST 

RESERVES. 


REVENUE  CUTTER  SERVICE. 


Act  of  August  24,  1912,  CIl  355,  366. 

Cadets  —  Appointments  Restricted,   366. 

Act  of  March  4,  1913,  Ch.  142,  366. 

Skilled  Draftsmen,  etc.  366. 


[Cadets  —  appoirUmevis  restricted.']  *  *  ♦  No  additional  appointments 
as  cadets  or  cadet  engineers  shall  be  made  in  the  Bevenue-Cutter  Service  unless 
hereafter  authorized  by  Congress.     [57  Stat.  L.  1^29.'] 

This  is  from  the  Sundry  CivU  Appropriation  Act  of  Aug.  24,  1912,  ch.  355. 


{Skilled  draftsmen,  etc."]  *  *  *  The  services  of  skilled  draftsmen,  and 
such  other  technical  services  as  the  Secretary  of  the  Treasury  may  deem  neces- 
sary, may  be  employed  only  in  the  Division  of  Revenue-Cutter  Service  in  con- 
nection with  the  construction  and  repair  of  revenue  cutters,  to  be  paid  from  the 
appropriation  "Repairs  to  revenue  cutters"  :  Provided,  That  the  expenditures 
on  this  account  for  the  fiscal  year  nineteen  hundred  and  fourteen  shall  not  ex- 
ceed $3,400.  A  statement  of  the  persons  employed  hereunder,  their  duties, 
and  the  compensation  paid  to  each  shall  be  made  to  Congress  each  year  in  the 
annual  estimates.    [57  Stat.  L.  752.'] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4, 
1913,  ch.  142. 
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RIVERS,  HARBORS,  AND  CANALS. 

Act  of  July  25,  1912,  Ch.  253,  368. 

Sec.l.  Removal  of  Temporary  Obstructions  —  Limit  —  Surveys,  etc.  Paid 
for  from  Amount  for  Projects —  Work  by  Contract  or  Otherwise 

—  Allotment  of  Consolidated  Works  —  Balances  Carried  to  Au- 
thorized  Works  —  Classification  of  Freight  Statutics,  368. 

2-7.  {Temporary),  369. 

8.  Combining  Contracts  for  River  and  Harbor  Works  —  Use  of  Insuffi- 
cient Appropriations,  369. 
P.  Hire  of  Transportation  by  Officers,  369. 

10.  Additional  Office  Force  for  Emergencies,  369. 

11.  Engineer  School,  D.  C.  —  Appropriation  for  Building  for  River  and 

Harbor  Instruction,  369. 

12.  Dams — To  Provide  for  Development  of  Water  Power,  369, 

13.  Reports,  etc.  —  Payment  for  Printing,  369. 

Act  of  August  24,  1912,  Ch.  355,  369. 

Seel.  Isthmian  Canal  —  Expenditures  from  Sale  of  Bonds  —  Fortifications 
Excluded,  369. 
2.  Canal  Zone  —  Distribution  of  Revenues  —  Statement  to  Congress, 

370. 
2.  Funds  from  Services,  Sales,  etc.,  Appropriated  for  Construction  — 
Unserviceable  Equipment,  etc.  May  be  Sold  without  Advertising  — 
Administration  Building  in  Panama  —  Sale  Authorized,  370. 

4.  Toro  Point  Light  —  No  Moneys  to  be  Used  for,  371. 

5.  Division  of  Records,  Authorised  for  Preservation  of  Papers,  etc.,  371. 

Act  of  August  24,  1912,  Ch.  390,  371. 

Seel.  Panama  Canal  Act  —  Territory  Included  in  Canal  Zone,  371. 

2.  Former  Laws,  RegtUations,  etc.,  Continued  —  Courts  Continued,  372. 

3.  Title  to  all  Lands  within  Canal  Zone  to  be  Secured  —  Disposal  of 

Adverse  Claims,  372. 

4.  President  May  Discontinue  Canal  Commission,  etc.  —  Completion, 

Operation,  etc.,  by  Governor,  etc.  —  Salaries  of  Army  or  Navy 
Officials  —  Appointment  of  Governor  —  Other  Officials  —  Formal 
Opening  —  Commission  on  Fine  Arts  —  Report,  etc.  372. 

5.  Tolls,  etc.  373. 

6.  Erection    of    Radio-Communication    Installations  —  Docks,    Store^ 

houses,  etc.  for  Coal  and  Other  Supplies  May  Be  Established,  375. 

7.  Canal  Zone  Civil  Government,  375. 

8.  District  Court  Established,  376. 

9.  Transfer  of  Records,  etc.   of  Existing  Courts  —  Temporary  Con- 

tinuance of  Supreme  Court  —  Duties  of  Court  Officers  Continued 

—  Practice  and  Procedure  Continued  —  Appeals  to  Fifth  Circuit 
Court  of  Appeals  —  Procedure,  377. 

10.  Regulating  Right  to  Remain  upon  Canal  Zone,  etc.  —  Punishment  for 

Violations  —  Injuries  to  Canal,  etc.,  Unlawful  —  Punishment,  378. 

11.  Interstate  Commerce  Regulations,  378. 

12.  Extradition  Laws,  etc.  Enforced,   380. 
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Sec,  13,  Army  Officer  to  Have  Exclusive  Authority  in  Time  of  War,  380. 
14.  Title,  etc.  381, 

Act  of  March  4,  1913,  CIl  144,  381. 

Sec.  3.  Report  on  Advisability  of  Improvement,   381. 

4.  Review  of  Reports  by  Board  of  Engineers  for  Rivers  and  Harbors  — 

Examinations  for  Senate  and  House  Committees,  etc.  382. 

5,  6.  {Temporary),  382. 

7.  Allotment  of  Consolidated  Works  —  Balances  Carried  to  Authorized 

Works,    382. 

8.  Contributions  in  Furtherance  of  Projects  Authorised,  382. 
P.  Channel  Depths  and  Dimensions  Defined,   383. 

Act  of  June  23,  1913,  Ch.  3,  383. 

Sec.l.  Panama  Canal  —  Expenditures  to  be  Reimbursed  from  Proceeds  of 
Bonds,  383. 
2.  Distribution  of  Canal  Zone  Revenues  —  Expetises  of  Subdivisions  — 
Statement  to  Congress,  383. 


[Sec.  1.]  [Removal  of  temporary  obstructions  —  limit  —  surveys,  etc., 
paid  for  from  amount  for  projects  —  work  by  contract  or  otherwise  —  allot- 
ment  of  consolidated  works  —  balances  carried  to  authorized  works  —  classi- 
ficalion  of  freight  statistics.]  *  *  *  The  Chief  of  Engineers,  in  his  discre- 
tion, and  after  approval  by  the  Secretary  of  War,  is  hereby  authorized  to  make 
preliminary  examinations  and  minor  surveys  and  to  remove  snags  and  other 
temporary  or  readily  removable  obstructions  from  tributaries  of  waterways 
already  under  Federal  improvement  or  in  general  use  by  navigation,  to  be  paid 
from  the  appropriations  for  the  adjoining  waterways :  Provided,  That  the  cost 
of  such  work  in  any  single  year  shall  not  exceed  five  hundred  dollars  per  tribu- 
tary. 

Surveys  and  examinations  provided  for  in  this  section  shall,  unless  otherwise 
expressed,  be  paid  for  from  the  appropriations  made  for  the  respective  improve- 
ments or  projects  to  which  they  pertain  or  in  connection  with  which  they  are 
mentioned. 

All  works  of  improvement  herein  or  hereafter  authorized  to  be  prosecuted 
or  completed  under  contracts  may,  in  the  discretion  of  the  Secretary  of  War, 
be  carried  on  by  contract  or  otherwise,  as  may  be  most  economical  or  advan- 
tageous to  the  United  States. 

Where  separate  works  or  items  are  consolidated  in  this  Act  and  an  aggre- 
gate amount  is  appropriated  therefor,  the  amounts  herein  appropriated  shall, 
unless  otherwise  expressed,  be  expended  in  securing  maintenance  and  improve- 
ment according  to  the  respective  projects  herein  or  heretofore  adopted  by  Con- 
gress, after  giving  due  regard  to  the  respective  needs  of  traffic.  The  allotments 
to  the  respective  works  herein  consolidated  shall  be  made  by  the  Secretary  of 
War  upon  recommendations  by  the  Chief  of  Engineers.  In  case  such  works 
or  items  are  consolidated  and  separate  amounts  are  given  with  each  project,  the 
amounts  so  named  shall  be  expended  upon  such  separate  projects  unless,  in  the 
discretion  of  the  Secretary  of  War,  another  allotment  or  division  should  be  made 
of  the  same.  Any  balances  now  remaining  to  the  credit  of  the  consolidated 
items  in  this  Act  shall  be  carried  to  the  credit  of  the  respective  aggregate 
amounts  appropriated  for  the  consolidated  items  herein  contained. 

In  the  collection  of  statistics  relating  to  traffic,  the  Corps  of  Engineers  is 

directed  to  adopt  a  uniform  system  of  classification  for  freight,  and  upon  rivers 
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or  inland  waterways  to  collate  ton-mileage  statistics  as  far  as  practicable.     [57 
SiaL  L.  222.'] 

This  and  the  following  sections  8-13  are  from  the  River  and  Harbor  Appropriation  Act 
of  July  25,  1912,  ch.  253. 

Secs.  2~7.     [Temporary.'] 

Sec.  8.  [Combining  contracts  for  river  and  hafbor  worJcs  —  use  of  ivr 
sufficient  appropriations.]  Whenever  the  appropriations  made  by  Congress 
for  river  and  harbor  works  can  be  more  advantageously  expended  by  combining 
in  one  contract  two  or  more  works,  such  combinations  shall  be  made.  And 
whenever  the  appropriations  made,  or  authorized  to  be  made,  for  the  comple- 
tion of  any  river  and  harbor  work  shall  prove  insufficient  therefor,  the  Secre- 
tary of  War  may,  in  his  discretion,  on  the  recommendation  of  the  Chief  of 
Engineers,  apply  the  funds  so  appropriated  or  authorized  to  the  prosecution  of 
such  work.     [87  Stat.  L.  233.] 

Sec.  9.  [Hire  of  transportation  by  officers.]  In  their  execution  and  inspec- 
tion of  river  and  harbor  improvement  work,  at  points  beyond  easy  reach  of 
ordinary  regular  .transportation  lines,  Engineer  officers  are  authorized  to  hire 
and  use  such  transportation  as  they  may  consider  desirable  and  advantageous  to 
the  progress  of  work.     [37  Stat.  L.  233.] 

Sec.  10.  [Additional  office  force  for  emergencies.]  The  Chief  of  Engineers 
is  authorized  in  case  of  emergencies  during  the  preparation  for  and  the  con- 
sideration of  river  and  harbor  estimates  and  bills  to  employ  such  additional 
office  force  as  he  may  find  necessary  for  that  purpose,  to  be  paid  from  the  ap- 
propriation for  examinations,  surveys,  and  contingencies  of  rivers  and  harbors. 
[57  Stat.  L.  233.] 

Sec.  11.  [Engineer  School,  D.  C.  —  appropriation  for  building  for  river 
and  harbor  instruction.]  For  the  construction  at  the  Engineer  School  of  a 
building  with  library  accommodations  and  other  facilities  for  the  instruction 
of  officers  of  the  Corps  of  Engineers  in  duties  pertaining  to  the  improvement  of 
rivers  and  harbors,  one  hundred  thousand  dollars.     [37  Stat.  L.  233.] 

Sec.  12.  [Dams  —  to  provide  for  development  of  water  power.]  In  order 
to  make  possible  the  economical  future  development  of  water  power  the  Secre- 
tary of  War,  upon  recommendation  of  the  Chief  of  Engineers,  is  hereby  au- 
thorized, in  his  discretion,  to  provide  in  the  permanent  parts  of  any  dam  au- 
thorized at  any  time  by  Congress  for  the  improvement  of  navigation  such  foun- 
dations, sluices,  and  other  works,  as  may  be  considered  desirable  for  the  future 
development  of  its  water  power.     [37  Stat.  L'.  233.] 

Sec.  13.  [Reports,  etc.  —  payment  for  printing.]  The  printing  of  matter 
relating  to  river  and  harbor  works,  including  all  reports,  compilations,  regula- 
tions, and  so  forth,  whose  preparation  is  allowable  under  War  Department  regu- 
lations, may,  upon  recommendation  of  the  Chief  of  Engineers  and  approval  by 
the  Secretary  of  War^  be  paid  for  from  river  and  harbor  appropriations,  [37 
Stat.  L.  23 Jf.] 


[Sec.  1.]    [Isthmian  Vanal  —  expenditures  from  sale  of  bonds  —  fortificar 
tions  excluded.]    *    *    *    That  all  expenditures  from  the  appropriations  here- 
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lofore,  herein,  and  hereafter  made  for  the  construction  of  the  Isthmian  Canal, 
including  any  portion  of  such  appropriations  which  may  be  used  for  the  con- 
struction of  the  necessary  dry  dock,  coaling  plant,  shops,  and  other  facilities  for 
repairing  and  supplying  vessels,  and  all  necessary  wharves,  sheds,  and  other  ter- 
minal facilities,  exclusive  of  fortifications,  shall  be  paid  from  or  reimbursed 
to  the  Treasury  of  the  United  States  out  of  the  proceeds  of  the  sale  of  bonds 
authorized  in  section  eight  of  the  said  Act  approved  June  twenty-eighth,  nine- 
teen hundred  and  two,  and  section  thirty -nine  of  the  tariff  Act  approved  August 
fifth,  nineteen  hundred  and  nine.     [37  Stat.  L,  Jf85.'] 

This  and  the  following  sees.  2-5  are  from  1909  Supp.  Fed.  Stat.  Annot.  834.     For  the 

the  Sundry  Civil  Appropriation  Act  of  Aug.  Act  of  June  28,  1902,  sec.  8,  see  6  Fed.  Stat. 

24,  1912,  ch.  356.  Annot.  838. 

For  sec.  39  of  the  Act  of  Aug.  5,  1909,  see 

Sec.  2.  [Canal  Zone  —  distribution  of  revenues  —  statement  to  Congress."] 
All  funds  collected  by  the  government  of  the  Canal  Zone  from  rentals  of  pub- 
lic lands  and  buildings  in  the  Canal  Zone  and  the  cities  of  Panama  and  Colon, 
and  from  the  zone  postal  service,  and  from  court  fees  and  fines,  and  collected 
or  raised  by  taxation  in  whatever  form  under  the  laws  of  the  government  of 
the  Canal  Zone,  are  hereby  appropriated  until  and  including  June  thirtieth, 
nineteen  hundred  and  thirteen,  as  follows:  The  revenues  derived  from  the 
postal  service  to  the  maintenance  of  that  service ;  the  remaining  revenues,  in- 
cluding any  balances  unexpended  in  prior  years,  after  setting  aside  a  miscella- 
neous and  contingent  fund  of  not  exceeding  ten  thousand  dollars,  to  the  mainte- 
nance of  the  public-school  system  in  the  zone ;  to  the  construction  and  mainte- 
nance of  public  improvements  within  the  zone;  to  the  maintenance  of  the  ad- 
ministrative districts;  to  the  maintenance  of  Canal  Zone  charity  patients  in 
the  hospitals  of  the  Isthmian  Canal  Commission,  and  to  the  maintenance  of 
administrative  district  prisoners.  A  detailed  and  classified  statement  of  all 
receipts  and  expenditures  without  the  duplication  of  items  under  this  paragraph 
shall  be  submitted  to  Congress  after  the  close  of  the  fiscal  year  nineteen  hun- 
dred and  thirteen.     [37  Stat.  L.  Jf86.] 

Sec.  3.  [Funds  from  services,  sales,  etc.,  appropriated  for  construction  — 
unserviceable  equipment,  etc.,  may  be  sold  without  advertising  —  Administra- 
tion Building  in  Panama  —  sale  authorized.^  All  funds  realized  during  the 
fiscal  year  nineteen  hundred  and  thirteen  by  the  Isthmian  Canal  Commission 
from  the  performance  of  services  by  the  commission,  or  from  rentals,  or  from 
the  sale  of  materials  and  supplies  under  the  custody  or  control  of  the  commis- 
sion, are  appropriated  for  expenditure  under  any  of  the  foregoing  classified  ap- 
propriations for  the  department* of  construction  and  engineering,  and  a  full 
and  separate  report  in  detail  of  all  transactions  under  this  section  shall  be  made 
to  Congress. 

That  until  the  close  of  the  fiscal  year  nineteen  hundred  and  thirteen,  when 
any  material,  supplies,  and  equipment  heretofore  or  hereafter  purchased  or  ac- 
quired for  the  construction  of  the  Isthmian  Canal  is  no  longer  needed,  or  is 
no  longer  serviceable,  it  may  be  sold  in  such  manner  as  the  President  may  di- 
rect, and  without  advertising  in  such  classes  of  cases  as  may  be  authorized  by 
him;  and  the  President  is  authorized,  in  his  discretion,  to  sell  and  convev  to 
the  Republic  of  Panama  the  building  situated  in  the  city  of  Panama  known  as 
"the  Administration  Building,"  together  with  the  ground  on  which  the  same  is 

located,  for  a  sum  of  not  less  than  $80,000,  and  the  proceeds  of  such  sale,  if 
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made,  shall  be  covered  into  the  Treasury  of  the  United  States.     {_S7  Stat.  L. 

Seo.  4.  [Toro  Point  Light  —  no  moneys  to  he  used  for."]  That  hereafter 
no  payments  shall  be  made  for  maintenance  or  other  cha/ge  in  connection  with 
the  Toro  Point  Light,  Isthmus  of  Panama,  out  of  moneys  of  the  United  States 
or  of  the  Panama  Railroad  Company.     [57  Stat.  L.  486,'] 

Sec.  6.  [Division  of  records,  authorized  for  preservation  of  papers,  etc."] 
The  chairman  of  the  Isthmian  Canal  Commission  is  authorized  to  establish  a 
division  of  records  and,  as  the  requirements  of  the  service  permit,  to  consoli- 
date in  the  custody  thereof  the  files  of  papers  and  other  records  which  have  ac- 
cumulated or  which  may  accumulate  during  the  period  of  the  construction  of  the 
Isthmian  Canal ;  and  he  is  directed  to  carefully  preserve,  properly  index,  and 
arrange  for  use  all  papers  needed  or  useful  in  the  transaction  of  current  busi- 
ness or  having  a  permanent  value  or  historical  interest ;  and  he  is  authorized  to 
destroy  or  otherwise  dispose  of  duplications  in  the  files  and  other  papers  which 
are  not  needed  or  useful  in  the  transaction  of  current  business  and  have  no  per- 
manent value  or  historical  interest  and  which  have  been  recommended  to  him 
for  destruction  or  other  disposition  by  a  committee  of  three  competent  persons 
who  have  personally  examined  the  papers  and  in  connection  with  their  recom- 
mendation have  submitted  a  concise  statement  of  the  condition  and  character 
thereof.    [57  Stat.  L.  486.'] 


An  Act  To  provide  for  the  opening,  maintenance,  protection,  and  operation  of  the  Panama 

Canal,  and  the  sanitation  and  government  of  the  Canal  Zone. 

[Act  of  August  24,  1912,  ch.*890.'} 

[Sec.  1.]  \^Panama  Canal  Act  —  territory  included  in  Canal  Zone.]  That 
the  zone  of  land  and  land  under  water  of  the  width  of  ten  miles  extending 
to  the  distance  of  five  miles  on  each  side  of  the  center  line  of  the  route  of 
the  canal  now  being  constructed  thereon,  which  zone  begins  in  the  Caribbean 
Sea  three  marine  miles  from  mean  low-water  mark  and  extends  to  and  across 
the  Isthmus  of  Panama  into  the  Pacific  Ocean  to  the  distance  of  three  marine 
miles  from  mean  low-water  mark,  excluding  therefrom  the  cities  of  Panama 
and  Colon  and  their  adjacent  harbors  located  within  said  zone,  as  excepted  in 
the  treaty  with  the  Republic  of  Panama  dated  November  eighteenth,  nineteen 
hundred  and  three,  but  including  all  islands  within  said  described  zone,  and 
in  addition  thereto  the  group  of  islands  in  the  Bay  of  Panama  named  Perico, 
Naos,  Culebra,  and  Flamenco,  and  any  lands  and  waters  outside  of  said  limits 
above  described  which  are  necessary  or  convenient  or  from  time  to  time  may 
become  necessary  or  convenient  for  the  construction,  maintenance,  operation, 
sanitation,  or  protection  of  the  said  canal  or  of  any  auxiliary  canals,  lakes,  or 
other  works  necessary  or  convenient  for  the  construction,  maintenance,  opera- 
tion, sanitation,  or  protection  of  said  canal,  the  use,  occupancy,  or  control  where- 
of were  granted  to  the  United  States  by  the  treaty  between  the  United  States 
and  the  Republic  of  Panama,  the  ratifications  of  which  were  exchanged  on  the 
twenty-sixth  day  of  February,  nineteen  hundred  and  four,  shall  be  known  and 
designated  as  the  Canal  Zone,  and  the  canal  now  being  constructed  thereon 
shall  hereafter  be  known  and  designated  as  the  Panama  Canal.    The  President 

is  authorized,  by  treaty  with  the  Republic  of  Panama,  to  acquire  any  addition- 
al l 
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al  land  or  land  under  water  not  already  granted,  or  which  w^as  excepted  from 
the  grant,  that  he  may  deem  necessary  for  the  operation,  maintenance,  sanita- 
tion, or  protection  of  the  Panama  Canal,  and  to  exchange  any  land  or  land 
under  water  not  deemed  necessary  for  such  purposes  for  other  land  or  land  un- 
der water  which  may  be  deemed  necessary  for  such  purposes,  which  additional 
land  or  land  under  water  so  acquired  shall  become  part  of  the  Canal  Zone. 
[57  Stat  L.  660.'] 

Sec.  2.  [Former  laws,  regulations,  etc.,  confirmed  —  courts  continued.'} 
That  all  laws,  orders,  regulations,  and  ordinances  adopted  and  promulgated  in 
the  Canal  Zone  by  order  of  the  President  for  the  government  afid  sanitation 
of  the  Canal  Zone  and  the  construction  of  the  Panama  Canal  are  hereby  rati- 
fied and  confirmed  as  valid  and  binding  until  Congress  shall  otherwise  provide. 
The  existing  courts  established  in  the  Canal  Zone  by  Executive  order  are  rec- 
ognized and  confirmed  to  continue  in  operation  until  the  courts  provided  for  in 
this  Act  shall  be  established.     [87  Stat.  L,  561.'] 

Sec.  3.  [Title  to  all  lands  within  Canal  Zone  to  he  secured  —  disposal  of 
adverse  claims.]  That  the  President  is  authorized  to  declare  by  Executive 
order  that  all  land  and  land  under  water  within  the  limits  of  the  Canal  Zone 
is  necessary  for  the  construction,  maintenance,  operation,  sanitation,  or  protec- 
tion of  the  Panama  Canal,  and  to  extinguish,  by  agreement  when  advisable^ 
all  claims  and  titles  of  adverse  claimants  and  occupants.  Upon  failure  to  se- 
cure by  agreement  title  to  any  such  parcel  of  land  or  land  under  water  the 
adverse  claim  or  occupancy  shall  be  disposed  of  and  title  thereto  secured  in 
the  United  States  and  compensation  therefor  fixed  and  paid  in  the  manner 
provided  in  the  aforesaid  treaty  with  the  Republic  of  Panama,  or  such  modifi- 
cation of  such  treaty  as  may- hereafter  be  made.     [37  Stat.  L.  561.] 

Sec.  4.  [President  may  discontinue  Canal  Commission,  etc.  —  completion, 
operation,  etc.,  by  governor,  etc.  —  salaries  of  Army  or  Navy  officiah  —  ap- 
pointment of  governor  —  other  officials  —  formal  opening  —  Commission  on 
Fine  Arts  —  report,  etc.]  That  when  in  the  judgment  of  the  President  the 
construction  of  the  Panama  Canal  shall  be  sufficiently  advanced  toward  comple- 
tion to  render  the  further  services  of  the  Isthmian  Canal  Commission  unnec- 
essary the  President  is  authorized  by  Executive  order  to  discontinue  the  Isthmi- 
an Canal'  Commission,  which,  together  with  the  present  organization,  shall 
then  cease  to  exist;  and  the  President  is  authorized  thereafter  to  complete, 
govern,  and  operate  the  Panama  Canal  and  govern  the  Canal  Zone,  or  cause 
them  to  be  completed,  governed,  and  operated,  through  a  governor  of  the  Pana- 
ma Canal  and  such  other  persons  as  he  may  deem  competent  to  discharge  the 
various  duties  connected  with  the  completion,  care,  maintenance,  sanitation, 
operation,  government,  and  protection  of  the  canal  and  Canal  Zone.  If  any 
of  the  persons  appointed  or  employed  as  aforesaid  shall  be  persons  in  the  mili- 
tary or  naval  service  of  the  United  States,  the  amount  of  the  official  salary 
paid  to  any  such  person  shall  be  deducted  from  the  amount  of  salary  or  com- 
pensation provided  by  or  which  shall  be  fixed  under  the  terms  of  this  Act 
The  governor  of  the  Panama  Canal  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  commissioned  for  a  term  of 
four  years,  and  until  his  successor  shall  be  appointed  and  qualified.  He  shall 
receive  a  salary  of  ten  thousand  dollars  a  year.  All  other  persons  necessary 
for  the  completion,  care,  management,  maintenance,  sanitation,  government, 
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operation,  and  protection  of  the  Panama  Canal  and  Canal  Zone  shall  be  ap- 
pointed by  the  President,  or  by  his  authority,  removable  at  his  pleasure,  and 
the  compensation  of  such  persons  shall  be  fixed  by  the  President,  or  by  his 
authority,  until  such  time  as  Congress  may  by  law  regulate  the  same,  but 
salaries  or  compensation  fixed  hereimder  by  the  President  shall  in  no  instance 
exceed  by  more  than  twenty-five  per  centum  the  salary  or  compensation  paid 
for  the  same  or  similar  services  to  persons  employed  by  the  Government  in 
continental  United  States.  That  upon  the  completion  of  the  Panama  Canal 
the  President  shall  cause  the  same  to  be  officially  and  formally  opened  for  use 
and  operation. 

Before  the  completion  of  the  canal,  the  Commission  of  Arts  may  make  re- 
port to  the  President  of  their  recommendation  regarding  the  artistic  character 
of  the  structures  of  the  canal,  such  report  to  be  transmitted  to  Congress.  [57 
Stat.  L.  661.2 

Sec.  5.  \_Tolls,  etc."]  That  the  President  is  hereby  authorized  to  prescribe 
and  from  time  to  time  change  the  tolls  that  shall  be  levied  by  the  Government 
of  the  United  States  for  the  use  of  the  Panama  Canal :  Provided,  That  no  tolls, 
when  prescribed  as  above,  shall  be  changed,  unless  six  months'  notice  thereof 
shall  have  been  given  by  the  President  by  proclamation.  No  tolls  shall  be 
levied  upon  vessels  engaged  in  the  coastwise  trade  of  the  United  States.  That 
section  forty-one  hundred  and  thirty-two  of  the  Revised  Statutes  is  hereby 
amended  to  read  as  follows : 

"Sec.  4132.  Vessels  built  within  the  United  States  and  belonging  wholly 
to  citizens  thereof;  and  vessels  which  may  be  captured  in  war  by  citizens  of 
the  United  States  and  lawfully  condemned  as  prize,  or  which  may  be  adjudged 
to  be  forfeited  for  a  broach  of  the  laws  of  the  United  States;  and  seagoing 
vessels,  whether  steam  or  sail,  which  have  been  certified  by  the  Steamboat- 
Inspection  Service  as  safe  to  carry  dry  and  perishable  cargo,  not  more  than 
five  years  old  at  the  time  they  apply  for  registry,  wherever  built,  which  are 
to  engage  only  in  trade  with  foreign  countries  or  with  the  Philippine  Islands 
and  the  islands  of  Guam  and  Tutuila,  being  wholly  owned  by  citizens  of  the 
United  States  or  corporations  organized  and  chartered  under  the  laws  of  the 
United  States  or  of  any  State  thereof,  the  president  and  managing  directors 
of  which  shall  be  citizens  of  the  United  States  or  corporations  organized  and 
chartered  under  the  laws  of  the  United  States  or  of  any  State  thereof,  the 
President  and  managing  directors  of  which  shall  be  citizens  of  the  United 
States,  and  no  others,  may  be  registered  as  directed  in  this  title.  Foreign- 
built  vessels  registered  pursuant  to  this  Act  shall  not  engage  in  the  coastwise 
trade:  Provided,  That  a  foreign-built  yacht,  pleasure  boat,  or  vessel  not  used 
or  intended  to  be  used  for  trade  admitted  to  American  registry  pursuant  to 
this  section  shall  not  be  exempt  from  the  collection  of  ad  valorem  duty  pro- 
vided in  section  thirty-seven  of  the  Act  approved  August  fifth,  nineteen  hun- 
dred and  nine,  entitled  ^\n  Act  to  provide  revenue,  equalize  duties,  and  en- 
courage the  industries  of  the  United  States,  and  for  other  purposes.'  That  all 
materials  of  foreign  production  which  may  be  necessary  for  the  construction 
or  repair  of  vessels  built  in  the  United  States  and  all  such  materials  necessary 
for  the  building  or  repair  of  their  machinery  and  all  articles  necessary  for 
their  outfit  and  equipment  may  be  imported  into  the  United  States  free  of 
duty  under  such  regulations  as  the  Secretary  of  the  Treasury  may  prescribe : 
Provided  further.  That  such  vessels  so  admitted  under  the  provisions  of  this 
section  may  contract  with  the  Postmaster  General  under  the  Act  of  March 
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third,  eighteen  hundred  and  ninety-one,  entitled  'An  Act  to  provide  for  ocean 
mail  service  between  the  United  States  and  foreign  ports,  and  to  promote  com- 
merce,' so  long  as  such  vessels  shall  in  all  respects  comply  with  the  provisions 
and  requirements  of  said  Act." 

Tolls  may  be  based  upon  gross  or  net  registered  tonnage,  displacement  ton- 
nage, or  otherwise,  and  may  be  based  on  one  form  of  tonnage  for  warships  and 
another  for  ships  of  commerce.  The  rate  of  tolls  may  be  lower  upon  vessels 
in  ballast  than  upon  vessels  carrying  passengers  or  cargo.  When  based  upon 
net  registered  tonnage  for  ships  of  commerce  the  tolls  shall  not  exceed  one 
dollar  and  twenty-five  cents  per  net  registered  ton,  nor  be  less,  other  than  for 
vessels  of  the  United  States  and  its  citizens,  than  the  estimated  proportionate 
cost  of  the  actual  maintenance  and  operation  of  the  canal,  subject,  however, 
to  the  provisions  of  article  nineteen  of  the  convention  between  the  United  States 
and  the  Republic  of  Panama,  entered  into  November  eighteenth,  nineteen  hun- 
dred and  three.  If  the  tolls  shall  not  be  based  upon  net  registered  tonnage, 
they  shall  not  exceed  the  equivalent  of  one  dollar  and  twenty-five  cents  per 
net  registered  ton  as  nearly  as  the  same  may  be  determined,  nor  be  less  than 
the  equivalent  of  seventy-five  cents  per  net  registered  ton.  The  toll  for  each 
passenger  shall  not  be  more  than  one  dollar  and  fifty  cents.  The  President  is 
authorized  to  make  and  from  time  to  time  amend  regulations  govemii^g  the 
operation  of  the  Panama  Canal,  and  the  passage  and  control  of  vessels  through 
the  same  or  any  part  thereof,  including  the  locks  and  approaches  thereto,  and 
all  rules  and  regulations  affecting  pilots  and  pilotage  in  the  canal  or  the  ap- 
proaches thereto  through  the  adjacent  waters. 

Such  regulations  shall  provide  for  prompt  adjustment  by  agreement  and 
immediate  pajonent  of  claims  for  damages  which  may  arise  from  injury  to 
vessels,  cargo,  or  passengers  from  the  passing  of  vessels  through  the  locks  under 
the  control  of  those  operating  them  under  such  rules  and  regulations.  In  case 
of  disagreement  suit  may  be  brought  in  the  district  court  of  the  Canal  Zone 
against  the  governor  of  the  Panama  Canal.  The  hearing  and  disposition  of 
such  cases  shall  be  expedited  and  the  judgment  shall  be  immediately  paid  out  of 
any  moneys  appropriated  or  allotted  for  canal  operation. 

The  President  shall  provide  a  method  for  the  determination  and  adjustment 
of  all  claims  arising  out  of  personal  injuries  to  employees  thereafter  occur- 
ring while  directly  engaged  in  actual  work  in  connection  with  the  construction, 
maintenance,  operation,  or  sanitation  of  the  canal  or  of  the  Panama  Eailroad, 
or  of  any  auxiliary  canals,  locks,  or  other  works  necessary  and  convenient  for 
the  construction,  maintenance,  operation,  or  sanitation  of  the  canal,  whether 
such  injuries  result  in  death  or  not,  and  prescribe  a  schedule  of  compensation 
therefor,  and  may  revise  and  modify  such  method  and  schedule  at  any  time; 
and  such  claims,  to  the  extent  they  shall  be  allowed  on  such  adjustment,  if 
allowed  at  all,  shall  be  paid  out  of  the  moneys  hereafter  appropriated  for  that 
purpose  or  out  of  the  funds  of  the  Panama  Railroad  Company,  if  said  company 
was  responsible  for  said  injury,  as  the  case  may  require.  And  after  such  meth- 
od and  schedule  shall  be  provided  by  the  President,  the  provisions  of  the  Act 
entitled  "An  Act  granting  to  certain  employees  of  the  United  States  the  right 
to  receive  from  it  compensation  for  injuries  sustained  in  the  course  of  their 
employment,"  approved  May  thirtieth,  nineteen  hundred  and  eight,  and  of  the 
Act  entitled  "An  Act  relating  to  injured  employees  on  the  Isthmian  Canal," 
approved  February  twenty-fourth,  nineteen  hundred  and  nine,  shall  not  apply 
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to  personal  injuries  thereafter  received  and  claims  for  which  are  subject  to 
determination  and  adjustment  as  provided  in  this  section.     [S7  Stat.  L,  562."] 

For  R.  S.  sec.  4132,  see  7  Fed.  Stat.  Annot.      of  Feb.  24,  1909,  Bee  1909  Supp.  Fed.  Stat. 
12.     For  the  Act  of  May  30,  1908,  see  1909      Annot.  615. 
Supp.  Fed.   Stat.  Annot.  330.     For  the  Act 

Sec.  6.  [Erection  of  radio-commurucaiion  installations  —  docJcs,  store' 
houses,  etc.,  for  coal  and  other  supplies  may  be  established.^  That  the  President 
is  authorized  to  cause  to  be  erected,  maintained,  and  operated,  subject  to  the 
International  Convention  and  the  Act  of  Congress  to  regulate  radio-communi- 
cation, at  suitable  places  along  the  Panama  Canal  and  the  coast  adjacent  to 
its  two  terminals,  in  connection  with  the  operation  of  said  canal,  such  wireless 
telegraphic  installations  as  he  may  deem  necessary  for  the  operation,  mainte- 
nance, sanitation,  and  protection  of  said  canal,  and  for  other  purposes.  If  it 
is  found  necessary  to  locate  such  installations  upon  territory  of  the  Republic 
of  Panama,  the  President  is  authorized  to  make  such  agreement  with  said  Gov- 
ernment as  may  be  necessary,  and  also  to  provide  for  the  acceptance  and  trans- 
mission, by  said  system,  of  all  private  and  commercial  messages,  and  those  of 
the  Government  of  Panama,  on  such  terms  and  for  such  tolls  as  the  President 
may  prescribe :  Provided,  That  the  messages  of  the  Government  of  the  United 
States  and  the  departments  thereof,  and  the  management  of  the  Panama  Canal, 
shall  always  be  given  precedence  over  all  other  messages.  The  President  is 
also  authorized,  in  his  discretion,  to  enter  into  such  operating  agreements  or 
leases  with  any  private  wireless  company  or  companies* as  may  best  insure 
freedom  from  interference  with  the  mreless  telegraphic  installations  estab- 
lished by  the  United  States.  The  President  is  also  authorized  to  establish, 
maintain,  and  operate,  through  the  Panama  Railroad  Company  or  otherwise, 
dry  docks,  repair  shops,  yards,  docks,  wharves,  warehouses,  storehouses,  and 
other  necessary  facilities  and  appurtenances  for  the  purpose  of  providing  coal 
and  other  materials,  labor,  repairs,  and  supplies  for  vessels  of  the  Govern- 
ment of  the  United  States  and,  incidentally,  for  supplying  such  at  reasonable 
prices  to  passing  vessels,  in  accordance  with  appropriations  hereby  authorized 
to  be  made  from  time  to  time  by  Congress  as  a  part  of  the  maintenance  and 
operation  of  the  said  canal.  ^Moneys  received  from  the  conduct  of  said  business 
may  be  expended  and  roinvosted  for  such  purposes  without  being  covered  into 
the  Treasury  of  the  United  States;  and  such  moneys  are  hereby  appropriated 
for  such  purposes,  but  all  deposits  of  such  funds  shall  be  subject  to  the  pro- 
visions of  existing  law  relating  to  the  deposit  of  other  public  funds  of  the 
United  States,  and  any  net  profits  accruing  from  such  business  shall  annually 
be  covered  into  the  Treasury  of  the  United  States.  Monthly  reports  of  such 
receipts  and  expenditures  shall  be  made  to  the  President  by  the  persons  in 
charge,  and  annual  reports  shall  be  made  to  the  Congress.     [^7  Stat.  L.  664.'] 

Sec.  7.  [Canal  Zone  civil  government.']  That  the  governor  of  the  Panama 
Canal  shall,  in  connection  with  the  operation  of  such  canal,  have  official  con- 
trol and  jurisdiction  over  the  Canal  Zone  and  shall  perform  all  duties  in  con- 
nection with  the  civil  government  of  the  Canal  Zone,  which  is  to  be  held,  treated, 
and  governed  as  an  adjunct  of  such  Panama  Canal.  Unless  in  this  Act  other- 
wise provided  all  existing  laws  of  the  Canal  Zone  referring  to  the  civil  governor 
or  the  civil  administration  of  the  Canal  Zone  shall  be  applicable  to  the  governor 
of  the  Panama  Canal,  who  shall  perform  all  such  executive  and  administrative 
duties  required  by  existing  law.     The  President  is  authorized  to  determine 
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or  cause  to  be  determined  what  towns  shall  exist  in  the  Canal  Zone  and  sub- 
divide and  from  time  to  time  resubdivide  said  Canal  Zone  into  subdivisions, 
to  be  designated  by  name  or  number,  so  that  there  shall  be  situated  one  town 
in  each  subdivision,  and  the  boundaries  of  each  subdivision  shall  be  clearly 
defined.  In  each  town  there  shall  be  a  magistrate's  court  with  exclusive  orig- 
inal jurisdiction  coextensive  with  the  subdivision  in  which  it  is  situated  of  all 
civil  cases  in  which  the  principal  sum  claimed  does  not  exceed  three  hundred 
dollars,  and  all  criminal  cases  wherein  the  punishment  that  may  be  imposed 
shall  not  exceed  a  fine  of  one  hundred  dollars,  or  imprisonment  not  exceeding 
thirty  days,  or  both,  and  all  violations  of  police  regulations  and  ordinances 
and  all  actions  involving  possession  or  title  to  personal  property  or  the  forcible 
entry  and  detainer  of  real  estate.  Such  magistrates  shall  also  hold  preliminary 
investigations  in  charges  of  felony  and  offenses  under  section  ten  of  this  Act, 
and  commit  or  bail  in  bailable  cases  to  the  district  court.  A  sufficient  number 
of  magistrates  and  constables,  who  must  be  citizens  of  the  United  States,  to 
conduct  the  business  of  such  courts,  shall  be  appointed  by  the  governor  of  the 
Panama  Canal  for  terms  of  four  years  and  until  their  successors  are  appointed 
and  qualified,  and  the  compensation  of  such  persons  shall  be  fixed  by  the  Presi- 
dent, or  by  his  authority,  until  such  time  as  Congress  may  by  law  regulate 
the  same.  The  rules  governing  said  courts  and  prescribing  the  duties  of  said 
magistrates  and  constables,  oaths  and  bonds,  the  times  and  places  of  holding 
such  courts,  the  disposition  of  fines,  costs,  forfeitures,  enforcements  of  judg- 
ments, providing  for.  appeals  therefrom  to  the  district  court,  and  the  disposition, 
treatment,  and  pardon  of  convicts  shall  be  established  by  order  of  the  President. 
The  governor  of  the  Panama  Canal  shall  appoint  all  notaries  public,  prescribe 
their  powers  and  duties,  their  official  seal,  and  the  fees  to  be  charged  and  col- 
lected by  them.     [37  Stat.  L.  664.'] 

Sec.  8.  [^District  court  established.']  That  there  shall  be  in  the  Canal  Zi/ne 
one  district  court  with  two  divisions,  one  including  Balboa  and  the  other  inch^d- 
ing  Cristobal;  and  one  district  judge  of  the  said  district,  who  shall  hold  his 
court  in  both  divisions  at  such  time  as  he  may  designate  by  order,  at  least  once 
a  month  in  each  division.  The  rules  of  practice  in  such  district  court  shall 
be  prescribed  or  amended  by  order  of  the  President.  The  said  district  court 
shall  have  original  jurisdiction  of  all  felony  cases,  of  offenses  arising  under 
section  ten  of  this  Act,  all  causes  in  equity;  admiralty  and  all  cases  at  law 
involving  principal  sums  exceeding  three  hundred  dollars  and  all  appeals  from 
judgments  rendered  in  magistrates'  courts.  The  jurisdiction  in  admiralty  here- 
in conferred  upon  the  district  judge  and  the  district  court  shall  be  the  same  that 
is  exercised  by  the  United  States  district  judges  and  the  United  States  district 
courts,  and  the  pre[o]cedure  and  practice  shall  also  be  the  same.  The  district 
court  or  the  judge  thereof  shall  also  have  jurisdiction  of  all  other  matters  and 
proceedings  not  herein  provided  for  which  are  now  within  the  jurisdiction  of 
the  Supreme  Court  of  the  Canal  Zone,  of  the  Circuit  Court  of  the  Canal  Zone, 
the  District  Court  of  the  Canal  Zone,  or  the  judges  thereof.  Said  judge  Shall 
provide  for  the  selection,  summoning,  serving,  and  compensation  of  jurors  from 
among  the  citizens  of  the  United  States,  to  be  subject  to  jury  duty  in  either 
division  of  such  district,  and  a  jury  shall  be  had  in  any  criminal  case  or  civil 
case  at  law  originating  in  said  court  on  the  demand  of  either  party.  There 
shall  be  a  district  attorney  and  a  marshal  for  said  district.  It  shall  be  the 
duty  of  the  district  attorney  to  conduct  all  business,  civil  and  criminal,  for  the 
Government,  and  to  advise  the  governor  of  the  Panama  Canal  on  all  legal 
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questions  touching  the  operation  of  the  canal  and  the  administration  of  civil 
affairs.  It  shall  be  the  duty  of  the  marshal  to  execute  all  process  of  the  court, 
preserve  order  therein,  and  do  all  things  incident  to  the  office  of  marshal.  The 
district  judge,  the  district  attorney,  and  the  marshal  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  for  terms 
of  four  years  each,  and  until  their  successors  are  appointed  and  qualified,  and 
during  their  terms  of  office  shall  reside  within  the  Canal  Zone,  and  shall  hold 
no  other  office  nor  serve  on  any  official  board  or  commission  nor  receive  any 
emoluments  except  their  salaries.  The  district  judge  shall  receive  the  same 
salary  paid  the  district  judges  of  the  United  States,  and  shall  appoint  the 
clerk  of  said  court,  and  may  appoint  one  assistant  when  necessary,  who  shall 
receive  salaries  to  be  fixed  by  the  President.  The  district  judge  shall  be  en- 
titled to  six  weeks'  leave  of  absence  each  year  with  pay.  During  his  absence 
or  during  any  period  of  disability  or  disqualification  from  sickness  or  otherwise 
to  discharge  his  duties  the  same  shall  be  temporarily  performed  by  any  circuit 
or  district  judge  of  the  United  States  who  may  be  designated  by  the  President, 
and  who,  during  such  service,  shall  receive  the  additional  mileage  and  per 
diem  allowed  by  law  to  district  judges  of  the  United  States  when  holding  court 
away  from  their  homes.  The  district  attorney  and  the  marshal  shall  be  paid 
each  a  salary  of  five  thousand  dollars  per  annum.     \_37  Stat.  L.  665.'] 

Sec.  9.  [Transfer  of  records,  etc.,  of  existin/j  courts  —  temporary  contin- 
uance of  supreme  court  —  duties  of  court  officers  continued  —  practice  and 
procedure  continued — appeals  to  fifth  circuit  court  of  appeals — procedure.] 
That  the  records  of  the  existing  courts  and  all  causes,  proceedings,  and  criminal 
prosecutions  pending  therein  as  shown  by  the  dockets  thereof,  except  as  herein 
otherwise  provided,  shall  immediately  upon  the  organization  of  the  courts  creat- 
ed by  this  Act  be  transferred  to  such  new  courts  having  jurisdiction  of  like 
cases,  be  entered  upon  the  dockets  thereof,  and  proceed  as  if  they  had  originally 
been  brought  therein,  whereupon  all  the  existing  courts,  except  the  supreme  court 
of  the  Canal  Zone,  shall  cease  to  exist.  The  President  may  continue  the  su- 
preme court  of  the  Canal  Zone  and  retain  the  judges  thereof  in  office  for  such 
time  as  to  him  may  seem  necessary  to  determine  finally  any  causes  and  pro- 
ceedings which  may  be  pending  therein.  All  laws  of  the  Canal  Zone  imposing 
duties  upon  the  clerks  or  ministerial  officers  of  existing  courts  shall  apply  and 
impose  such  duties  upon  the  clerks  and  ministerial  officers  of  the  new  courts 
created  by  this  Act  having  jurisdiction  of  like  cases,  matters,  and  duties. 

All  existing  laws  in  the  Canal  Zone  governing  practice  and  procedure  in 
existing  courts  shall  be  applicable  and  adapted  to  the  practice  and  procedure 
in  the  new  courts. 

The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit  of  the  United  States  shall 
have  jurisdiction  to  review,  revise,  modify,  reverse,  or  affirm  the  final  judgments 
and  decrees  of  the  District  Court  of  the  Canal  Zone  and  to  render  such  judg- 
ments as  in  the  opinion  of  the  said  appellate  court  should  have  been  rendered 
by  the  trial  court  in  all  actions  and  proceedings  in  which  the  Constitution,  or 
any  statute,  treaty,  title,  right,  or  privilege  of  the  United  States,  is  involved 
and  a  right  thereunder  denied,  and  in  cases  in  which  the  value  in  controversy 
exceeds  one  thousand  dollars,  to  be  ascertained  by  the  oath  of  either  party,  or 
by  other  competent  evidence,  and  also  in  criminal  causes  wherein  the  offense 
charged  is  punishable  as  a  felony.  And  such  appellate  jurisdiction,  subject 
to  the  right  of  review  by  or  appeal  to  the  Supreme  Court  of  the  United  States 
as  in  other  cases  authorized  by  law,  may  be  exercised  by  said  circuit  court  of 
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appeals  in  the  same  manner^  under  the  same  regulations,  and  by  the  same 
procedure*  as  nearly  as  practicable  as  is  done  in  reviewing  the  final  judgments 
and  decrees  of  the  district  courts  of  the  United  States.     [57  Stat.  L.  566,^ 

Sec.  10.  [Regulating  right  to  remain  upon  Canal  Zone,  etc.  —  punishment 
for  violations  —  injuries  to  Canal,  etc.,  unlawful  —  punishment."]  That  after 
the  Panama  Canal  shall  have  been  completed  and  opened  for  operation  the 
governor  of  the  Panama  Canal  shall  have  the  right  to  make  such  rules  and 
r^ulations,  subject  to  the  approval  of  the  President,  touching  the  right  of  any 
person  to  remain  upon  or  pass  over  any  part  of  the  Canal  Zone  as  may  be 
necessary.  Any  person  violating  any  of  such  rules  or  regulations  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction  in  the  District  Court  of  the  Canal  Zone 
shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars  or  by  imprison- 
ment not  exceeding  a  year,  or  both,  in  the  discretion  of  the  court.  It  shall  be 
unlawful  for  any  person,  by  any  means  or  in  any  way,  to  injure  or  obstruct,  or 
attempt  to  injure  or  obstruct,  any  part  of  the  Panama  Canal  or  the  locks  thereof 
or  the  approaches  thereto.  Any  person  violating  this  provision  shall  be  guilty 
of  a  felony,  and  on  conviction  in  the  District  Court  of  the  Canal  Zone  shall  be 
punished  by  a  fine  not  exceeding  ten  thousand  dollars  or  by  imprisonment  not 
exceeding  twenty  years,  or  both,  in  the  discretion  of  the  court.  If  the  act  shall 
cause  the  death  of  any  person  within  a  year  and  a  day  thereafter,  the  person 
so  convicted  shall  be  guilty  of  murder  and  shall  be  punished  accordingly.  [57 
Stat.  L.  666.] 

Sec.  11.  [Interstate  commerce  regulations.]  That  section  five  of  the  Act 
to  r^ulate  commerce,  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  as  heretofore  amended,  is  hereby  amended  by  adding  thereto  a  new  para- 
graph at  the  end  thereof,  as  follows : 

"From  and  after  the  first  day  of  July,  nineteen  hundred  and  fourteen,  it 
shall  be  unlawful  for  any  railroad  company  or  other  common  carrier  subject 
to  the  Act  to  regulate  commerce  to  own,  lease,  operate,  control,  or  have  any 
interest  whatsoever  (by  stock  ownership  or  otherwise,  either  directly,  indirectly, 
through  any  holding  company,  or  by  stockholders  or  directors  in  common,  or 
in  any  other  manner)  in  any  common  carrier  by  water  operated  through  the 
Pauama  Canal  or  elsewhere  with  which  said  railroad  or  other  carrier  aforesaid 
does  or  may  compete  for  traffic  or  any  vessel  carrying  freight  or  passengers  upon 
said  water  route  or  elsewhere  with  which  said  railroad  or  other  carrier  aforesaid 
does  or  may  compete  for  traffic;  and  in  case  of  the  violation  of  this  provision 
each  day  in  which  such  violation  continues  shall  be  deemed  a  separate  offense." 

Jurisdiction  is  hereby  conferred  on  the  Interstate  Commerce  Commission  to 
determine  questions  of  fact  as  to  the  competition  or  possibility  of  competition, 
after  full  hearing,  on  the  application  of  any  railroad  company  or  other  carrier. 
Such  application  may  be  filed  for  the  purpose  of  determining  whether  any 
existing  service  is  in  violation  of  this  section  and  pray  for  an  order  permitting 
the  continuance  of  any  vessel  or  vessels  already  in  operation,  or  for  the  purpose 
of  asking  an  order  to  install  new  service  not  in  conflict  with  the  provisions  of 
this  paragraph.  The  commission  may  on  its  own  motion  or  the  application  of 
any  shipper  institute  proceedings  to  inquire  into  the  operation  of  any  vessel  in 
use  by  any  railroad  or  other  carrier  which  has  not  applied  to  the  commission  and 
had  the  question  of  competition  or  the  possibility  of  competition  determined 
as  herein  provided.  In  all  such  cases  the  order  of  said  commission  shall  be 
final. 
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If  the  Interstate  Commerce  Commission  shall  be  of  the  opinion  that  any 
such  existing  specified  service  by  water  other  than  through  the  Panama  Canal 
is  being  operated  in  the  interest  of  the  public  and  is  of  advantage  to  the  con- 
venience and  commerce  of  the  people,  and  that  such  extension  will  neither  ex- 
clude, prevent,  nor  reduce  competition  on  the  route  by  water  under  consideration, 
the  Interstate  Commerce  Commission  may,  by  order,  extend  the  time  during 
which  such  service  by  water  may  continue  to  be  operated  beyond  July  first,  nine- 
teen hundred  and  fourteen.  In  every  case  of  such  extension  the  rates,  schedules, 
and  practices  of  such  water  carrier  shall  be  filed  with  the  Interstate  Commerce 
Commission  and  shall  be  subject  to  the  act  to  regulate  commerce  and  all  amend- 
ments thereto  in  the  same  manner  and  to  the  same  extent  as  is  the  railroad 
or  other  common  carrier  controlling  such  water  carrier  or  interested  in  any 
manner  in  its  operation:  Provided,  Any  application  for  extension  under  the 
terms  of  this  provision  filed  with  the  Interstate  Commerce  Commission  prior 
to  July  first,  nineteen  hundred  and  fourteen,  but  for  any  reason  not  heard  and 
disposed  of  before  said  date,  may  be  considered  and  granted  thereafter. 

No  vessel  permitted  to  engage  in  the  coastwise  or  foreign  trade  of  the  United 
States  shall  be  permitted  to  enter  or  pass  through  said  canal  if  such  ship  is 
owned,  chartered,  operated,  or  controlled  by  any  person  or  company  which  is 
doing  business  in  violation  of  the  provisions  of  the  Act  of  Congress  approved 
July  second,  eighteen  hundred  and  ninety,  entitled  "An  Act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,"  or  the  provisions  of 
sections  seventy-three  to  seventy-seven,  both  inclusive,  of  an  Act  approved 
August  twenty-seventh,  eighteen  hundred  and  ninety-four,  entitled  "An  Act 
to  reduce  taxation,  to  provide  revenue  for  the  Government,  and  for  other  pur- 
poses," or  the  provisions  of  any  other  Act  of  Congress  amending  or  supplement- 
ing the  said  Act  of  July  second,  eighteen  hundred  and  ninety,  commonly  known 
as  the  Sherman  Antitrust  Act,  and  amendments  thereto,  or  said  sections  of  the 
Act  of  August  twenty-seventh,  eighteen  hundred  and  ninety-four.  The  question 
of  fact  may  be  determined  by  the  judgment  of  any  court  of  the  United  States 
of  competent  jurisdiction  in  any  cause  pending  before  it  to  which  the  owners 
or  operators  of  such  ship  are  parties.  Suit  may  be  brought  by  any  shipper  or 
by  the  Attorney  General  of  the  United  States. 

That  section  six  of  said  Act  to  regulate  commerce,  as  heretofore  amended,  is 
hereby  amended  by  adding  a  new  paragraph  at  the  end  thereof,  as  follows : 

"When  property  may  be  or  is  transported  from  point  to  point  in  the  United 
States  by  rail  and  water  through  the  Panama  Canal  or  otherwise,  the  transpor- 
tation being  by  a  common  carrier  or  carriers,  and  not  entirely  within  the  limits 
of  a  single  State,  the  Interstate  Commerce  Commission  shall  have  jurisdiction 
of  such  transportation  and  of  the  carriers,  both  by  rail  and  by  water,  which  may 
or  do  engage  in  the  same,  in  the  following  particulars,  in  addition  to  the  juris- 
diction given  by  the  Act  to  regulate  commerce,  as  amended  June  eighteenth, 
nineteen  hundred  and  ten: 

"(a)  To  establish  physical  connection  between  the  lines  of  the  rail  carrier 
and  the  dock  of  the  water  carrier  by  directing  the  rail  carrier  to  make  suitable 
connection  between  its  line  and  a  track  or  tracks  which  have  been  constructed 
from  the  dock  to  the  limits  of  its  right  of  way,  or  by  directing  either  or  both  the 
rail  and  water  carrier,  individually  or  in  connection  with  one  another,  to  con- 
struct and  connect  with  the  lines  of  the  rail  carrier  a  spur  track  or  tracks  to  the 
dock.  This  provision  shall  only  apply  where  such  connection  is  reasonably  prac- 
ticable, can  be  made  with  safety  to  the  public,  and  where  the  amount  of  business 
to  be  handled  is  sufiicient  to  justify  the  outlay. 
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"The  commission  shall  have  full  authority  to  determine  the  terms  and  con- 
ditions upon  which  these  connecting  tracks,  when  constructed,  shall  be  operated, 
and  it  may,  either  in  the  construction  or  the  operation  of  such  tracks,  determine 
what  sum  shall  be  paid  to  or  by  either  carrier.  The  provisions  of  this  paragraph 
shall  extend  to  cases  where  the  dock  is  owned  by  other  parties  than  the  carrier 
involved. 

"(b)  To  establish  through  routes  and  maximum  joint  rates  between  and  over 
such  rail  and  water  lines,  and  to  determine  all  the  terms  and  conditions  under 
which  such  lines  shall  be  operated  in  the  handling  of  the  traffic  embraced. 

"(c)  To  establish  maximum  proportional  rates  by  rail  to  and  from  the  ports 
to  which  the  traffic  is  brought,  or  from  which  it  is  taken  by  the  water  carrier, 
and  to  determine  to  what  traffic  and  in  connection  with  what  vessels  and  upon 
what  terms  and  conditions  such  rates  shall  apply.  By  proportional  rates  are 
port  and  which  apply  only  to  traffic  which  has  been  brought  to  the  port  or  is 
meant  those  which  differ  from  the  corresponding  local  rates  to  and  from  the 
carried  from  the  port  by  a  common  carrier  by  water. 

"(d)  If  any  rail  carrier  subject  to  the  Act  to  regulate  commerce  enters  into 
arrangements  with  any  water  carrier  operating  from  a  port  in  the  United  States 
to  a  foreign  country,  through  the  Panama  Canal  or  otherwise,  for  the  handling 
of  through  business  between  interior  points  of  the  United  States  and  such  for- 
eign country,  the  Interstate  Commerce  Commission  may  require  such  railway 
to  enter  into  similar  arrangements  with  any  or  all  other  lines  of  steamships 
operating  from  said  port  to  the  same  foreign  country." 

The  orders  of  the  Interstate  Commerce  Commission  relating  to  this  section 
shall  only  be  made  upon  formal  complaint  or  in  proceedings  instituted  by  the 
commission  of  its  own  motion  and  after  full  hearing.  The  orders  provided  for 
in  the  two  amendments  to  the  Act  to  regulate  commerce  enacted  in  this  section 
shall  be  served  in  the  same  manner  and  enforced  by  the  same  penalties  and  pro- 
ceedings as  are  the  orders  of  the  commission  made  under  the  provisions  of  sec- 
tion fifteen  of  the  Act  to  regulate  commerce,  as  amended  June  eighteenth,  nine- 
teen hundred  and  ten,  and  they  may  be  conditioned  for  the  payment  of  any  sum 
or  the  giving  of  security  for  the  payment  of  any  sum  or  the  discharge  of  any 
obligation  which  may  be  required  by  the  terms  of  said  order. 

For  the  acts  amended  and  referred  to  in  this  section  see  the  titles  Interstate  Com- 
MEBCE;  Tbade  UNIONS,  COMBINATIONS  AND  Tkusts,  in  preceding  Tolumes  of  this  work. 

Sec.  12.  [Extradition  laws,  etc,  enforced.']  That  all  laws  and  treaties  re- 
lating to  the  extradition  of  persons  accused  of  crime  in  force  in  the  United 
States,  to  the  extent  that  they  may  not  be  in  conflict  with  or  superseded  by  any 
special  treaty  entered  into  between  the  United  States  and  the  Republic  of  Pan- 
ama with  respect  to  the  Canal  Zone,  and  all  laws  relating  to  the  rendition  of 
fugitives  from  justice  as  between  the  several  States  and  Territories  of  the 
United  States,  shall  extend  to  and  be  considered  in  force  in  the  Canal  Zone,  and 
for  such  purposes  and  such  purposes  only  the  Canal  Zone  shall  be  considered  and 
treated  as  an  organized  Territory  of  the  United  States.     [37  Stat.  L.  666.'] 

Sec.  13.  [Army  officer  to  have  exclusive  authority  in  time  of  war.]  That 
in  time  of  war  in  which  the  United  States  shall  be  engaged,  or  when,  in  the 
opinion  of  the  President,  war  is  imminent,  such  officer  of  the  Army  as  the  Pres- 
ident may  designate  shall.,  upon  the  order  of  the  President,  assume  and  have 
exclusive  authority  and  jurisdiction  over  the  operation  of  the  Panama  Canal 
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and  all  of  its  adjuncts,  appendants,  and  appurtenances,  including  the  entire 
control  and  government  of  the  Canal  Zone,  and  during  a  continuance  of  such 
condition  the  governor  of  the  Panama  Canal  shall,  in  all  respects  and  particu- 
lars as  to  the  operation  of  the  Panama  Canal,  and  all  duties,  matters,  and  trans- 
actions affecting  the  Canal  Zone,  be  subject  to  the  order  and  direction  of  such 
officer  of  the  Army.    [57  Stat  L.  669.'] 

Sec.  14.  [Title,  etc.']  That  this  Act  shall  be  known  as,  and  referred  to  as^ 
the  Panama  Canal  Act,  and  the  right  to  alter,  amend,  or  repeal  any  or  all  of  its 
provisions  or  to  extend,  modify,  or  annul  any  rule  or  regulation  made  under  its 
authority  is  expressly  reserved.     [57  Stat.  L.  569.] 


Sec.  3.  [Report  on  advisability  of  improvement.]  That  in  all  cases  where 
preliminary  examinations  and  surveys  are  authorized  a  preliminary  examina- 
tion of  the  river,  harbor,  or  other  proposed  improvement  mentioned  shall  first 
be  made  and  a  report  as  to  the  advisability  of  its  improvement  shall  be  submit- 
ted unless  a  survey  or  estimate  is  expressly  directed.  If  upon  such  preliminary 
examination  the  proposed  improvement  is  not  deemed  advisable,  no  further  ac- 
tion shall  be  taken  thereon  without  the  further  direction  of  Congress;  but  in 
case  the  report  shall  be  favorable  to  such  proposed  improvement,  or  that  a  sur- 
vey and  estimate  should  be  made  to  determine  the  advisability  of  improvement, 
the  Secretary  of  War  is  authorized,  in  his  discretion,  to  cause  surveys  to  be 
made,  and  the  cost  and  advisability  to  be  reported  to  Congress.  And  such  re- 
ports containing  plans  and  estimates  shall  also  contain  a  statement  as  to  the  rate 
at  which  the  work  should  be  prosecuted:  Provided,  That  every  report  sub- 
mitted to  Congress,  in  addition  to  full  information  regarding  the  present  and 
prospective  commercial  importance  of  the  project  covered  by  the  report  and  the 
benefit  to  commerce  likely  to  result  from  any  proposed  plan  of  improvement, 
shall  also  contain  such  data  as  it  may  be  practicable  to  Secure  in  regard  to  the 
following  subjects : 

(a)  The  existence  and  establishment  of  both  private  and  public  terminal 
and  transfer  facilities  contiguous  to  the  navigable  water  proposed  to  be  im- 
proved, and,  if  water  terminals  have  been  constructed,  the  general  location, 
description,  and  use  made  of  the  same,  with  an  opinion  as  to  their  adequacy 
and  efficiency,  whether  private  or  public.  If  no  public  terminals  have  been  con- 
structed, or  if  they  are  inadequate  in  number,  there  shall  be  included  in  the 
report  an  opinion  in  general  terms  as  to  the  necessity,  number,  and  appropriate 
location  of  the  same,  and  also  the  necessary  relations  of  such  proposed  terminals 
to  the  development  of  commerce. 

(b)  The  development  and  utilization  of  water  power  for  industrial  and 
commercial  purposes. 

(c)  Such  other  subjects  as  may  be  properly  connected  with  such  project: 
Provided,  That  in  the  investigation  and  study  of  these  questions  consideration 
shall  be  given  only  to  their  bearing  upon  the  improvement  of  navigation,  to 
the  possibility  and  desirability  of  their  being  coordinated  in  a  logical  and  prop- 
er manner  with  improvements  for  navigation  to  lessen  the  cost  of  such  improve- 
ments and  to  compensate  the  Government  for  expenditures  made  in  the  interest 
of  navigation,  and  to  their  relation  to  the  development  and  regulation  of  com- 
merce: Provided  further.  That  the  investigation  and  study  of  these  questions 
may,  upon  review  by  the  Board  of  Engineers  for  Rivers  and  Harbors  when 
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called  for  as  provided  by  law,  be  extended  to  any  work  of  improvement  under 
way  and  to  any  locality  the  examination  and  survey  of  which  has  heretofore 
been,  or  may  hereafter  be,  authorized  by  Congress. 

All  reports  on  examinations  and  surveys  which  may  be  prepared  during  the 
recess  of  Congress  shall,  in  the  discretion  of  the  Secretary  of  War,  be  printed 
by  the  Public  Printer  as  documents  of  the  following  session  of  Congress,  \_S7 
Stat.  L.  825.'] 

Sec.  4.  [Review  of  reports  by  board  of  engineers  for  rivers  and  harbors  — 
examinations  for  senate  and  house  committees,  etc.]  That  all  reports  on  ex- 
aminations and  surveys  authorized  by  law  shall  be  reviewed  by  the  Board  of 
Engineers  for  Rivers  and  Harbors  as  provided  for  in  section  three  of  the  river 
and  harbor  Act  approved  June  thirteenth,  nineteen  hundred  and  two,  and  all 
special  reports  ordered  by  Congress  shall,  in  the  discretion  of  the  Chief  of  En- 
gineers, he  reviewed  in  like  manner  by  said  board;  and  the  said  board  shall 
also,  on  request  by  resolution  of  the  Committee  on  Commerce  of  the  Senate  or 
the  Committee  on  Rivers  and  Harbors  of  the  House  of  Representatives,  sub- 
mitted to  the  Chief  of  Engineers,  examine  and  review  the  report  of  any  ex- 
amination or  survey  made  pursuant  to  any  Act  or  resolution  of  Congress,  and 
report  thereon  through  the  Chief  of  Engineers,  United  States  Army,  who  shall 
submit  his  conclusions  thereon  as  in  other  cases:  Provided,  That  in  no  case 
shall  the  board,  in  its  report  thus  called  for  by  committee  resolution,  extend  the 
scope  of  the  project  contemplated  in  the  original  report  upon  which  its  examina- 
tion and  review  has  been  requested,  or  in  the  provision  of  law  authorizing  the 
original  examination  or  survey:  Provided  further.  That  said  board  shall  con- 
sist of  seven  members,  a  majority  of  whom  shall  be  of  rank  not  less  than  lieu- 
tenant colonel.    [37  Stat.  L.  826.'] 

Secs.  5,  6.   [Temporary.] 

Sec.  7.  [Allotment  of  consolidated  worTcs  —  balances  carried  to  authorized 
works.]  That  where  separate  works  or  items  are  consolidated  in  this  or  subse- 
quent river  and  harbor  Acts  and  an  aggregate  amount  is  appropriated  therefor 
the  amounts  appropriated  shall,  imless  otherwise  expressed,  be  expended  in  se- 
curing maintenance  and  improvement  according  to  the  respective  projects 
adopted  by  Congress,  after  giving  due  regard  to  the  respective  needs  of  traffic. 
The  allotments  to  the  respective  works  consolidated  shall  be  made  by  the  Secre- 
tary of  War  upon  recommendations  by  the  Chief  of  Engineers.  In  case  such 
works  or  items  are  consolidated  and  separate  amounts  are  given  with  each  pro- 
ject, the  amounts  so  named  shall  be  expended  upon  such  separate  projects  un- 
less, in  the  discretion  of  the  Secretary  of  War,  another  allotment  or  division 
should  be  made  of  the  same.  Any  balances  remaining  to  the  credit  of  the  con- 
solidated items  shall  be  carried  to  the  credit  of  the  respective  aggr^ate  amounts 
appropriated  for  the  consolidated  items.     [37  Stat.  L.  827.] 

Sec.  8.  [Contributions  in  furtherance  of  projects  authorized.]  That  the 
Secretary  of  War  is  hereby  authorized  to  receive  from  private  parties  such 
funds  as  may  be  contributed  by  them  to  be  expended  in  connection  with  fimds 
appropriated  by  the  United  States  for  any  authorized  work  of  public  improve- 
ment of  rivers  and  harbors,  whenever  such  work  and  expenditure  maj^  be  con- 
sidered by  the  Chief  of  Engineers  as  advantageous  to  the  interests  of  navigation. 
[.^7  Stat!  L.  827.] 

382 


Act  MArch  4,  1913.      RIVERS,  HARBORS,  AND  CANALS.       Act  June  23,  1913. 

Sec.  9.  {^Channel  depths  and  dimensions  defined.']  That  in  the  preparation 
of  projects  under  this  and  subsequent  river  and  harbor  acts,  unless  otherwise 
expressed,  the  channel  depths  referred  to  shall  be  understood  to  signify  the 
depth  at  mean  lower  low  water  in  tidal  waters,  and  the  mean  depth  during  the 
month  of  lowest  water  in  the  navigation  season  in  rivers  and  nontidal  chan- 
nels, and  the  channel  dimensions  specified  shall  be  understood  to  admit  of  such 
increase  at  the  entrances,  bends,  sidings,  and  turning  places  as  may  be  necessary 
to  allow  of  the  free  movement  of  boats.     \_S7  Stat.  L.  827.'] 

The  above  sections  3,  4,  7,  8,  9,  are  from  the  River  and  Harbor  Appropriation  Act  of 
March  4,  1913,  ch.  144. 


[Sec.  1.]  [^Panama  canal  —  expenditures  to  he  reimhursed  from  proceeds 
of  bonds.]  *  *  *  That  all  expenditures  from  the  appropriations  hereto- 
fore, herein,  and  hereafter  made  for  the  construction  of  the  Panama  Canal, 
including  any  portion  of  such  appropriations  which  may  be  used  for  the  con- 
struction of  dry  docks,  repair  shops,  yards,  docks,  wharves,  warehouses,  store- 
houses, and  other  necessary  facilities  and  appurtenances,  for  the  purpose  of 
providing  coal  and  other  materials,  labor,  repairs,  and  supplies,  for  the  con- 
struction of  office  buildings  and  quarters,  and  other  necessary  buildings,  exclu- 
sive of  fortifications,  and  exclusive  of  the  amount  used  for  operating  the  canal 
and  for  the  permanent  organization  after  the  canal  is  opened  for  use  and  opera- 
tion, shall  be  paid  from  or  reimbursed  to  the  Treasury  of  the  United  States 
out  of  the  proceeds  of  the  sale  of  bonds  authorized  in  section  eight  of  the  said 
Act  approved  June  twenty-eighth,  nineteen  hundred  and  two,  and  section  thirty- 
nine  of  the  tariff  Act  approved  August  fifth,  nineteen  hundred  and  nine.  \_S8 
Stat.  L.  73.] 

This   and   sec.   2   following   are   from   the  appendix  1909  Supp.  Fed.  Stat.  Annot.    For 

Sundry  Civil  Appropriation  Act  of  June  23,  sec.  8  of  the  Act  of  June  28,  1902,  see  6  Fed. 

1913,  ch.  3.  Stat.  Annot.  838. 

For  the  Tariff  Act   of  Aug.   5,   1909,   see 

Sec.  2.  l_Distribuiion  of  Canal  Zone  revenues  —  expenses  of  subdivisions  — 
statement  to  Congress.]  That  all  funds  collected  by  the  government  of  the 
Canal  Zone  from  rentals  of  public  lands  and  buildings  in  the  Canal  Zone  and 
the  cities  of  Panama  and  Colon,  and  from  the  zone  postal  service,  and  from 
court  fees  and  fines,  and  collected  or  raised  by  taxation  in  whatever  form 
under  the  laws  of  the  government  of  the  Canal  Zone,  are  hereby  appropriated 
until  and  including  Jime  thirtieth,  nineteen  hundred  and  fourteen,  as  follows : 
The  revenues  derived  from  the  postal  service  to  the  maintenance  of  that  service ; 
the  remaining  revenues,  including  any  balances  unexpended  in  prior  years, 
after  setting  aside  a  miscellaneous  and  contingent  fund  of  not  exceeding  ten 
thousand  dollars,  to  the  maintenance  of  the  public-school  system  in  the  zone; 
to  the  construction  and  maintenance  of  public  improvements  within  the  zone; 
to  the  maintenance  of  tlie  administrative  districts ;  and  for  the  expenses  of  the 
subdivisions  of  the  Canal  Zone  after  they  are  established  under  section  seven 
of  the  Panama  Canal  Act ;  to  the  maintenance  of  Canal  Zone  charity  patients 
in  the  hospitals  of  the  Isthmian  Canal  Commission,  and  to  the  maintenance  of 
administrative  district  prisoners.    A  detailed  and  classified  statement  of  all  re- 
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ceipts  and  expenditures  without  the  duplicatfcu  of  items  under  this  paragraph 
shall  be  submitted  to  Congress  after  the  close  of  the  fiscal  year  nineteen  hundred 
and  fourteen.     [38  StaL  L.  7-4.] 

For  the  Panama  Canal  Act  see  supra,  p.  371. 


RURAL  DELIVERY, 

See  POSTAL  SERVICE. 


SALVAGE. 

Act  of  August  1,  1912,  Ch.  268,  384. 

Sec,  1.  Remuneration  Not  Affected  by  Oivnership  of  Vessel,  384. 

2.  Assistance  to  be  Rendered  by  Master  —  Punishment  for  Failure^  384. 
J.  Salvors  of  Life,  to  Share  in  Property  Saved,  384. 

4.  Time  Limit  for  Salvage  Suits,  384. 

5.  Not  Applicable  to  Ships  of  War,  etc,  385. 

6.  In  Effect  July  1,  1912,  385. 


An  Act  To  harmonize  the  national  law  of  salvage  with  the  provisions  of  the  international 
convention  for  the  unification  of  certain  mles  with  respect  to  assistance  and  salvage 
at  sea,  and  for  other  purposes. 

[iict  of  August  1,  1912,  ch,  2es.2     ' 

[Sec.  1.]  {Remuneration  not  affected  by  ownership  of  vessel."]  That  the 
right  to  remuneration  for  assistance  or  salvage  services  shall  not  be  affected  by 
common  ownership  of  the  vessels  rendering  and  receiving  such  assistance  or 
salvage  services.     \_87  Stat,  L.  24^-] 

Sec.  2.  [Assistance  to  be  rendered  by  master  —  punishment  for  failure,"] 
That  the  master  or  person  in  charge  of  a  vessel  shall,  so  far  as  he  can  do  so 
without  serious  danger  to  his  own  vessel,  crew,  or  passengers,  render  assistance 
to  every  person  who  is  found  at  sea  in  danger  of  being  lost;  and  if  he  fails  to 
do  so,  he  shall,  upon  conviction,  be  liable  to  a  penalty  of  not  exceeding  one 
thousand  dollars  or  imprisonment  for  a  term  not  exceeding  two  years,  or  both. 
[37  Stat,  L.  2J,2,] 

Sec.  3.  [Salvors  of  life,  to  share  in  property  saved.]  That  salvors  of  human 
life,  who  have  taken  part  in  the  services  rendered  on  the  occasion  of  the  accident 
giving  rise  to  salvage,  are  entitled  to  a  fair  share  of  the  remuneration  awarded 
to  the  salvors  of  the  vessel,  her  cargo,  and  accessories.     [87  Stat,  L.  2^2.] 

Sec.  4.  [Time  limit  for  salvage  suits.]  That  a  suit  for  the  recovery  ox 
remuneration  for  rendering  assistance  or  salvage  services  shall  not  be  main- 
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tainable  if  brought  later  than  two  years  from  the  date  when  such  assistance  or 
salvage  was  rendered,  unless  the  court  in  which  the  suit  is  brought  shall  be 
satisfied  that  during  such  period  there  had  not  been  any  reasonable  opportunity 
of  arresting  the  assisted  or  salved  vessel  within  the  jurisdiction  of  the  court 
or  within  tiie  territorial  waters  of  the  country  in  which  the  libelant  resides  or 
has  his  principal  place  of  business.     [57  Stat.  L,  2Ji2.'\ 

Sec.  5.  [Not  applicable  to  ships  of  war,  etc.^  That  nothing  in  this  Act  shall 
be  construed  as  applying  to  ships  of  war  or  to  Government  ships  appropriated 
exclusively  to  a  public  service.    [87  Stat.  L.  2^2."] 

Sec.  6.  [In  effect  July  1,  1912.']  That  this  Act  shall  take  eifect  and  be  in 
force  on  and  after  July  first,  nineteen  hundred  and  twelve.    [57  Stat.  L.  242."] 


SANITARY  REGULATIONS. 

See  FOOD  AND  DRUGS. 


SAVINGS  DEPOSITORY. 


See  POSTAL  SERVICE. 


SCHOOL  LANDS. 


See  PUBLIC  LANDS. 


SCHOOLS. 

Indian  Schools,  see  INDIANS. 
V.  8.  A.  Supp.— 26.  385 


SEAL  FISHERIES. 

See  ALASKA. 


SEEDS. 

See  AGRICULTURE. 


SEIZURE. 

See  CUSTOMS  DUTIES. 


SERUMS. 

Sec  HEALTH  AND  QUARANTINE. 


SHERMAN  LAW. 


See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 
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SHIPPING  AND  NAVIGATION. 

Act  of  July  9,  1912,  Ch.  220,  387. 

Unrigged  Wooden  Vessels  —  Notation  of  Rebuilding  on  List  of  Mer- 
cliant  Vessels,  387. 

Act  of  July  23,  1912,  Ch.  250,   387. 

Sec.l.  Radio  Communication  —  Apparatus  Required  on  Ocean  or  Great 
Lakes  Steamers  —  Auxiliary  Power  Supply,  etc,  —  Operators  on 
Duty  —  Control  of  Master  —  Penalty  for  Nonenforcement  — 
Steamers  Excepted,  387. 
2,  In  Effect  on  Great  Lakes  —  Cargo  Steamers  —  Substitute  for  Second 
Operator  on  Cargo  Steamers,  388. 

Act  of  February  29,  1912,  Ch.  47,  388. 

Vessels  in  Domestic  Commerce  —  Consolidation  of  Enrollment  and 
Licenses  —  Small  Vessels  Included,  388.  • 


CROSS-REFEREirCES. 

Pleasure  Yachts,  see  YACHTS. 
See  also  STEAM  VESSELS. 


An  Act  Concerning  unrigged  vessels. 
lAet  of  July  9,  1912,  eh,  220.1 


[Unrigged  wooden  vessels  —  notation  of  rebuilding,  on  List  of  Merchant 
Vessels.']  That  upon  affidavit  by  a  reputable  shipbuilder  of  the  United  States 
that  an  unrigged  wooden  vessel  of  the  United  States  has  been  rebuilt,  giving 
the  date  and  place  of  such  rebuilding,  is  sound  and  free  from  rotten  or  doted 
wood  in  structural  parts,  properly  fastened  and  calked  and  in  strength  and 
seaworthiness  as  good  as  new,  the  Commissioner  of  Navigation  shall  include  in 
the  List  of  Merchant  Vessels  a  notation  to  that  effect.     [37  Stat.  L.  ISO.] 


An  Act  To  amend  an  Act  entitled  "An  Act  to  require  apparatus  and  operators  for  radio  com- 
munication on  certain  ocean  steamers,"  approved  June  twenty-fourth,  nineteen  hundred 
and  ten. 

ZAct  of  July  23,  1912,  ch.  2S0.'} 

[Sec.  1.  ]  [Radio  communication  —  apparatus  required  on  ocean  or  Oreat 
Lakes  steamers  —  auxiliary  power  supply,  etc.  —  operators  on  duty  —  control 
of  master  —  penalty  for  nonenforcement  —  steamers  excepted."]  That  section 
one  of  an  Act  entitled  "An  Act  to  require  apparatus  and  operators  for  radio 
communication  on  certain  ocean  steamers,"  approved  June  twenty-fourth,  nine- 
teen hundred  and  ten,  be  amended  so  that  it  will  read  as  follows : 
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"Section  1.  That  from  and  after  October  first,  nineteen  hundred  and  twelve, 
it  shall  be  unlawful  for  any  steamer  of  the  United  States  or  of  any  foreign 
country  navigating  the  ocean  or  the  Great  Lakes  and  licensed  to  carry,  or  carry- 
ing, fifty  or  more  persons,  including  passengers  or  crew  or  both,  \o  leave  or 
attempt  to  leave  any  port  of  the  United  States  unless  such  steamer  shall  be 
equipped  with  an  efficieift  apparatus  for  radio  communication,  in  good  working 
order,  capable  of  transmitting  and  receiving  messages  over  a  distance  of  at 
least  one  hundred  miles,  day  or  night.  An  auxiliary  power  supply,  independent 
of  the  vessel's  main  electric  power  plant,  must  be  provided  which  will  enable 
the  sending  set  for  at  least  four  hours  to  send  messages  over  a  distance  of  at 
least  one  hundred  miles,  day  or  night,  and  efficient  communication  between  the 
operator  in  the  radio  room  and  the  bridge  shall  be  maintained  at  all  times. 

"The  radio  equipment  must  be  in  charge  of  two  or  more  persons  skilled  in  the 
use  of  such  apparatus,  one  or  the  other  of  whom  shall  be  on  duty  at  all  times 
while  the  vessel  is  being  navigated.  Such  equipment,  operators,  the  regulation 
of  their  watches,  and  the  transmission  and  receipt  of  messages,  except  as  may 
be  regulated  by  law  or  international  agreement,  shall  be  under  the  control  of  the 
master,  in  the  case  of  a  vessel  of  the  United  States ;  and  every  willful  failure 
on  the  part  of  the  master  to  enforce  at  sea  the  provisions  of  this  paragraph  as 
to  equipment,  operators,  and  watches  shall  subject  him  to  a  penalty  of  one 
hundred  dollars. 

"That  the  provisions  of  this  section  shall  not  apply  to  steamers  plying  between 
ports,  or  places,  less  than  two  hundred  miles  apart."     \_S7  Stat,  L,  199.'] 

For  sec.  1  of  the  Act  of  June  24,  1910,  as  originally  enacted  see  1912  Supp.  Fed.  Stat. 
Annot.  353. 

Sec.  2.  [In  effect,  on  Great  Lakes  —  cargo  steamers  —  substitute  for  second 
operator  on  cargo  steamers.']  That  this  Act,  so  far  as.it  relates  to  the  Great 
Lakes,  shall  take  effect  on  and  after  April  first,  nineteen  hundred  and  thirteen, 
and  so  far  as  it  relates  to  ocean  cargo  steamers  shall  take  effect  on  and  after 
July  first,  nineteen  hundred  and  thirteen:  Provided,  That  on  cargo  steamers, 
in  lieu  of  the  second  operator  provided  for  in  this  Act,  there  may  be  substituted 
a  member  of  the  crew  or  other  person  who  shall  be  duly  certified  and  entered 
in  the  ship's  log  as  competent  to  receive  and  understand  distress  calls  or  other 
usual  calls  indicating  danger,  and  to  aid  in  maintaining  a  constant  wireless 
watch  so  far  as  required  for  the  safety  of  life.     [57  Stat.  L.  200.] 


An  Act  To  amend  an  Act  entitled  ''An  Act  to  simpUfy  the  Issue  of  enrollments  and  licenses 

of  vessels  of  the  United  States." 

lAct  of  Feb.  29,  1912,  ch.  47.] 

[Vessels  in  domestic  commerce  —  consolidation  of  enrollment  and  licenses 
—  small  vessels  included.]  That  section  one  of  the  Act  entitled  "An  Act  to 
simplify  the  issue  of  enrollments  and  licenses  of  vessels  of  the  United  States," 
approved  April  twenty-fourth,  nineteen  hundred  and  six,  is  hereby  amended 
by  striking  out  the  words  "of  twenty  net  register  tons  or  over,"  so  that  it  will 
read  as  follows : 

"That  under  the  direction  of  the  Secretary  of  Commerce  and  Labor  the  Com- 
missioner of  Navigation  is  hereby  authorized  and  directed  from  time  to  time 
to  consolidate  into  one  document  in  the  case  of  any  vessel  of  the  United  States 
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the  form  of  enrollment  prescribed  by  section  forty-three  hundred  and  nineteen 
of  the  Eevised  Statutes  and  the  form  of  license  prescribed  by  section  forty-three 
hundred  and  twenty-one  of  the  Eevised  Statutes,  and  such  consolidated  form 
shall  hereafter  be  issued  to  a  vessel  of  the  United  States  in  lieu  of  the  separate 
enrollment  and  license  now  prescribed  by  law,  and  shall  be  deemed  sufficient 
compliance  with  the  requirements  of  laws  relating  to  the  subject"  [37  Stal, 
L.  70.] 

The  above  sec.  1  of  the  Act  of  April  24,  1906,  in  its  original  form  is  given  in  1909  Supp. 
Fed.  Stat.  Annot.  623.    For  R.  S.  sees.  4319,  4321,  see  7  Fe£  Stat.  Annpt.  58,  59. 


SHIPS  AND  SHIPPING. 


Imports  Restricted  to  American  Vessels,  see  CUSTOMS  DUTIES. 
Vessels  for  Sealing,  etc.,  see  ALASKA. 
Wireless  Telegraphy,  see  RADIO  COMMUNICATION. 
See  also  SALVAGE;  SHIPPING  AND  NAVIGATION;  STEAM  VESSELS; 
YACHTS. 


SHOOTING. 


See  GAME  ANIMALS  AND  BIRDS. 


SIGNAL  SERVICE. 


See  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 
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SMELTING  WAREHOUSES. 


See  CUSTOMS  DUTIES, 


SOLDIERS'  HOMES. 


See  HOSPITALS  AND  ASYLUMS, 


STATISTICS. 


Census  Statistics  cts  to  Tobacco  and  Cotton,  see  CENSUS. 
Cotton  Reports,  see  AGRICULTURE^ 


STEAM  VESSELS. 

Act  of  May  22,  1912,  Ch.  130,  391. 

Sec.l.  Steamboat  Inspection  Service  —  Supervising  Inspector's  Reports  — 
To  be  Made  at  End  of  Fiscal  Year — Examination  by  General 
Board,  391. 

2.  Effect,  392. 
Act  of  January  24,  1913,  Ch.  10,  392. 

Passenger  Steamers  —  Dangerous  Articles  Not  to  Be  Carried  On, 
392. 

Act  of  March  3,  1912,  Ch.  118,    392. 

Sec.  1.  Licensed  Officers  and  Crew,  392. 

2.  Record  of  Minimum  Deck  Officers  —  Licensed  Officers  Required  — 
Master  —  Mates  —  Vessels  over  1000  Tons  —  Smaller  Vessels  — 
Increase  Authorized,  393. 
2.  Limitation  of  Watch  Duty  of  Deck  Officers,  393. 
4,  Conflicting  Laws  Repealed,  394. 

Act  of  March  4,  1913,  Ch.  159,  394. 

Steamboat  Inspection  Service  —  Inspectors  of  Hulls  and  Boilers  for 
Los  Angeles,  Cal,   394. 

Act  of  October  22,  1913,  Ch.  32,  394. 

Travel  Expenses  Restricted,  394. 


An  Act  To  require  snperyiaing  inapectora,  Steamboat-Inspection  Service,  to  submit  their 

annual  reports  at  the  end  of  each  fiscal  year. 

lAct  of  May  22,  1912,  ch.  130.1 

[Sec.  1.]  [Steamboat  Inspection  Service  —  supervising  inspector's  reports 
—  to  be  made  ai  end  of  fiscal  year  —  examination  by  general  board.^  That  sec- 
tion forty-four  hundred  and  ten,  Revised  Statutes  of  the  United  States,  be,  and 
it  is  hereby,  amended  to  read  as  follows : 

"SGC.  441 0.  Each  supervising  inspector  shall  report,  in  writing,  at  the  end 
of  each  fiscal  year  to  the  Supervising  Inspector  General  the  general  business 
transacted  in  his  district  during  the  year,  embracing  all  violations  of  the  laws 
regulating  vessels,  and  the  action  taken  in  relation  to  the  same ;  all  investigations 
and  decisions  by  local  inspectors ;  and  all  cases  of  appeal  and  the  result  thereof. 
The  board  shall  examine  into  all  the  acts  of  each  supervising  inspector  and  local 
board,  and  all  complaints  made  against  same,  in  relation  to  the  performance 
of  their  duties  under  the  law,  and  the  judgment  of  the  board  in  each  case  shall 
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be  entered  upon  their  journal;  and  the  board  shall,  as  far  as  possible,  correct 
mistakes  where  they  exist."    [^7  Stat.  L,  lid."] 

For  R.  S.  sec.  4410  aa  it  read  prior  to  this  amendment  see  7  Fed.  Stat.  Annot.  165. 

Sec.  2.   [EffectJ]    That  this  Act  shall  take  effect  and  be  in  force  on  and  after 
the  first  day  of  July,  nineteen  hundred  and  twelva     [37  Stat,  L.  116.'] 


An  Act  To  amend  section  forty-four  hundred  and  seventy-two  of  the  Revised  Statutes  of 
the  United  States,  relating  to  the  carrying  of  dangerous  articles  on  passenger  steamers. 

\,Act  of  January  24,  1918,  oh,  JTO.] 

[Passenger  steamers  —  dangerous  articles  not  to  be  carried  on.]  That  sec- 
tion forty-four  hundred  and  seventy-two  of  the  Revised  Statutes  of  the  United 
States,  as  amended  by  the  Act  of  March  third,  nineteen  hundred  and  five,  and 
by  the  Act  of  May  twenty-eight,  nineteen  hundred  and  six,  be  further  amended 
by  substituting  a  colon  for  the  period  at  the  end  of  said  section  as  amended  and 
adding  thereto  the  following  proviso :  ^'Provided  further.  That  nothing  in  the 
foregoing  or  following  sections  of  this  Act  shall  prohibit  the  use,  by  steam  vessels 
carrying  passengers  for  hire,  of  lifeboats  equipped  with  gasoline  motors,  and 
tanks  containing  gasoline  for  the  operation  of  said  motor-driven  lifeboats :  Pro- 
vided, however.  That  no  gasoline  shall  be  carried  other  than  that  in  the  tanks 
of  the  lifeboats :  Provided  further.  That  the  use  of  such  lifeboats  equipped  with 
gasoline  motors  shall  be  under  such  regulations  as  shall  be  prescribed  by  the 
board  of  supervising  inspectors  with  the  approval  of  the  Secretary  of  Com- 
merce and  Labor."     [57  Stat.  L,  650,'] 

For  R.  S.  sec.  4472   as  it  read  prior  to  this  amendment  see  1909  Supp.  Fed.  Stat.  Annot. 
651. 


An  Act  To  regulate  the  officering  and  manning  of  vessels  subject  to  the  inspection  laws  of 

the  United  States. 

lAct  of  March  3,  1912,  ch.  118.'} 

[Seo.  1.]  [Licensed  officers  and  crew.]  That  section  forty-four  hundred 
and  sixty-three  of  the  Revised  Statutes  of  the  United  States,  be,  and  is  hereby, 
amended  to  read  as  follows : 

"See.  4463-  Any  vessel  of  the  United  States  subject  to  the  provisions  of  this 
title  or  to  the  inspection  laws  of  the  United  States  shall  not  be  navigated  unless 
she  shall  have  in  her  service  and  on  board  such  complement  of  licensed  officers 
and  crew  as  may,  in  the  judgment  of  the  local  inspectors  who  inspect  the  vessel, 
be  necessary  for  her  safe  navigation.  The  local  inspectors  shall  make  in  the 
certificate  of  inspection  of  the  vessel  an  entry  of  such  complement  of  officers  and 
crew,  which  may  be  changed  from  time  to  time  by  indorsement  on  such  cer- 
tificate by  local  inspectors  by  reason  of  change  of  conditions  or  employment. 
Such  entry  or  indorsement  shall  be  subject  to  a  right  of  appeal,  under  regula- 
tions to  be  made  by  the  Secretary  of  Commerce  and  Labor,  to  the  supervising 
inspector  and  from  him  to  the  Supervising  Inspector  General,  who  shall  have  the 
power  to  revise,  set  aside,  or  affirm  the  said  determination  of  the  local  inspectors. 

"If  any  such  vessel  is  deprived  of  the  services  of  any  number  of  the  crew 
without  the  consent,  fault,  or  collusion  of  the  master,  owner,  or  any  person 
interested  in  the  vessel,  the  vessel  may  proceed  on  her  voyage  if,  in  the  judg- 

302 


Act  of  Mardi  3,  1912.  STEAM  VESSELS.  Act  of  March  3,  1912. 

ment  of  the  master,  she  is  sufficiently  manned  for  such  voyage:  Provided,  That 
the  master  shall  ship,  if  obtainable,  a  number  equal  to  the  number  of  those 
whose  services  he  has  been  deprived  of  by  desertion  or  casualty,  who  must  be  of 
the  same  grade  or  of  a  higher  rating  with  those  whose  places  they  fill.  If  the 
master  shall  fail  to  explain  in  writing  the  cause  of  such  deficiency  in  the  crew 
to  the  local  inspectors  within  twelve  hours  of  the  time  of  the  arrival  of  the 
vessel  at  her  destination,  he  shall  be  liable  to  a  penalty  of  fifty  dollars.  If  the 
vessel  shall  not  be  manned  as  provided  in  this  Act,  the  owner  shall  be  liable  to 
a  penalty  of  one  hundred  dollars,  or,  in  case  of  an  insufficient  number  of  licensed 
officers,  to  a  penalty  of  five  himdred  dollars."     [57  Stat.  L.  7SS.'] 

R.  S.  Bee  4463  as  it  read  prior  to  this  amendment  is  given  in  7  Fed.  Stat.  Annot.  181. 

Sec.  2.  [Record  of  minimum  deck  officers  —  licensed  officers  required  — 
m^ister  —  mutes  —  vessels  over  1,000  tons  —  smaller  vessels  —  increase  au- 
thorized.'] That  the  board  of  local  inspectors  shall  make  an  entry  in  the  certifi- 
cate of  inspection  of  every  ocean  and  coastwise  sea-going  merchant  vessel  of  the 
United  States  propelled  by  machinery,  and  every  ocean-going  vessel  carrying 
passengers,  the  minimum  number  of  licensed  deck  officers  required  for  her  safe 
navigation  according  to  the  following  scale : 

That  no  such  vessel  shall  be  navigated  unless  she  shall  have  on  board  and  in 
her  service  one  duly  licensed  master. 

That  every  such  vessel  of  one  thousand  gross  tons  and  over,  propelled  by  ma- 
chinery, shall  have  in  her  service  and  on  board  three  licensed  mates,  who  shall 
stand  in  three  watches  while  such  vessel  is  being  navigated,  unless  such  vessel 
is  engaged  in  a  run  of  less  than  four  hundred  miles  from  the  port  of  departure  to 
the  port  of  final  destination,  then  such  vessel  shall  have  two  licensed  mates ;  and 
every  vessel  of  two  hundred  gross  tons  and  less  than  one  thousand  gross  tons, 
propelled  by  machinery,  shall  have  two  licensed  mates. 

That  every  such  vessel  of  one  hundred  gross  tons  and  under  two  hundred  gross 
tons,  propelled  by  machinery,  shall  have  on  board  and  in  her  service  one  licensed 
mate;  but  if  such  vessel  is  engaged  in  a  trade  in  which  the  time  required  to 
make  the  passage  from  the  port  of  departure  to  the  port  of  destination  exceeds 
twenty-four  hours,  then  such  vessel  shall  have  two  licensed  mates. 

That  nothing  in  this  section  shall  be  so  construed  as  to  prevent  local  inspectors 
from  increasing  the  number  of  licensed  officers  on  any  vessel  subject  to  the 
inspection  laws  of  the  United  States  if,  in  their  judgment,  such  vessel  is  not 
sufficiently  manned  for  her  safe  navigation:  Provided,  That  this  section  shall 
not  apply  to  fishing  or  whaling  vessels,  yachts,  or  motor  boats  as  defined  in  the 
Act  of  June  ninth,  nineteen  hundred  and  ten.     [S7  Stat.  L.  733.] 

For  the  Act  of  June  9,  1910,  see  1912  Supp.  Fed.  Stat.  Annot.  39. 

Sec.  3.  [Limitation  of  watch  duty  of  deck  officers.]  That  it  shall  be  unlaw- 
ful for  the  master,  owner,  agent,  or  other  person  having  authority,  to  permit  an 
officer  of  any  vessel  to  take  charge  of  the  deck  watch  of  the  vessel  upon  leaving 
or  immediately  after  leaving  port,  unless  such  officer  shall  have  had  at  least 
six  hours  off  duty  within  the  twelve  hours  immediately  preceding  the  time  of 
sailing,  and  no  licensed  officer  on  any  ocean  or  coastwise  vessel  shall  be  required 
to  do  duty  to  exceed  nine  hours  of  any  twenty-four  while  in  port,  including  the 
date  of  arrival,  or  more  than  twelve  hours  of  any  twenty-four  at  sea,  except  in 
a  case  of  emergency  when  life  or  property  is  endangered.    Any  violation  of  this 
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section  shall  subject  the  person  or  persons  guilty  thereof  to  a  penalty  of  one 
hundred  dollars.    [37  Stat.  L.  7SS.'] 

Sec.  4.  [^Conflicting  laws  repealed  J]  That  all  laws  or  parts  of  laws  in  con- 
flict with  this  Act  are  hereby  repealed.     [S7  Stat.  L.  755.] 

An  Act  To  create  a  board  of  local  inspectors,  Steamboat-Inspection  Service,  for  the  port  of 

Los  Angeles,  California. 

lAct  of  March  4,  1913,  ch.  169.2 

[Steaniboai  Inspection  Service  —  inspectors  of  hulls  and  hoilers  for  Los 
Angeles,  Cal.']  That  section  forty-four  hundred  and  fourteen  of  the  Revised 
Statutes  of  the  United  States  be  amended  by  inserting  in  the  first  paragraph 
thereof,  after  the  words  "New  Orleans,  Louisiana/'  and  before  the  words 
"Juneau,  Alaska,"  the  words  "Los  Angeles,  California";  and  that  the  said 
section  be  further  amended  by  inserting  in  the  fifth  paragraph  thereof,  after 
the  words  "Portland,  Maine,"  and  before  the  words  "Juneau,  Alaska^"  the 
words  "Los  Angeles,  California."    [57  Stat.  L.  1013.'] 

See  7  Fed.  Stat.  Annot.  166;  10  Fed.  Stat.  Annot.  390. 


[Travel  expenses  restricted.']  *  *  *  Hereafter  inspectors  and  other  em- 
ployees in  the  Steamboat-Inspection  Service  shall  be  allowed,  in  lieu  of  mileage, 
only  their  actual  necessary  traveling  expenses  while  traveling  on  official  business 
assigned  them  by  competent  authority.     [38  Stat.  L.  223.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Oct.  22,  1913,  ch.  32, 


SURGEON  GENERAL. 


See  HEALTH  AND  QUARANTINE. 


TARIFF  ACT. 

See  CUSTOMS  DUTIES. 
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TAXATION. 


See  INTERNAL  REVENUE. 
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TELEGRAPH. 


See  RADIO  COMMUNICATION, 


TERRITORIES. 

Alaska  Territory,  see  ALASKA. 


TIMBER  LANDS  AND  FOREST  RESERVES. 

Act  of  May  7,  1912,  Ch,  105,   396. 

Seel,  Calaveras  Big  Tree  National  Forest,  Cal.  —  Conveyance  of  Lands 
for,  from  Ozvners  —  Lands  in  Exchange  —  National  Forest  Lands 
Added,  396. 
2.  Appropriation  for  Expenses,  397. 

Act  of  August  10,  1912,  Ch.  284,  397. 

Expenses  of  Surveying,  etc.  Agricultural  Lands  —  Work  by  Forest 
Service  Employees  —  Sales  of  Timber  for  Domestic  Use  —  Free 
Timber  to  Settlers,  397. 

Act  of  August  22,  1912,  Ch.  327,   398. 

Zuni  National  Forest  —  Exchange  of  National  Forest  Timber  for 
Privateh  Oivned  Lands  in,  398. 

Act  of  March  4,  1913,  Ch.  145,  398. 

National  Forests  —  Reimbursement  for  Losses  in  Fire  Fighting,  etc, 
—  Leaves  of  Absence  to  Employees  in  Alaska,  398. 

National  Forests  —  Additional  Expenditures  from  Receipts  to  Con- 
struct Roads  and  Trails  —  Cooperation  with  State  Authorities,  399. 

Timber,  Mineral,  etc.  Rights  —  Rights  of  Way,  etc,  —  Reservations 
by  Owners,  Subject  to  Regulations,  etc.  399. 


CROSS-BEFEBENCES. 


Animal  Game  Preserve,  see  GAME  ANIMALS  AND  BIRDS. 
Forest  Service,  Injury  to  Employees,  see  LABOR. 
See  also  PUBLIC  LANDS;  PUBLIC  PARKS. 


An  Act  To  amend  the  Act  of  February  eighteenth,  nineteen  hundred  and  nine  (Thirty-fifth 
Statutes  at  Large,  page  six  hundred  and  twenty-six),  entitled  "An  Act  to  create  the 
Calaveras  Big  Tree  National  Forest,  and  for  other  purposes." 

lAct  of  May  7,  1012,  ch.  105.2 

[Sec.  1.]  [Calaveras  Big  Tree  National  Forest,  Cal. — conveyance  of  lands 
for,  from  owners  —  lands  in  exchange  —  national  forest  lands  added.']  That 
the  Act  of  February  eighteenth,  nineteen  hundred  and  nine  (Thirty-fifth  Stat- 
utes at  Large,  page  six  hundred  and  twenty-six),  entitled  "An  act  to  create  the 
Calaveras  Big  Tree  National  Forest,  and  for  other  purposes,"  be  amended  as 
follows : 

Omit  therefrom  the  portion  of  the  Act  beginning  with  the  word  "any*'  at 
the  end  of  the  twelfth  line  on  page  six  hundred  and  twenty-seven  thereof  to 
and  including  the  word  "or"  in  the  twentieth  line  of  said  page,  and  substitute 
therefor  the  following:  "one  or  both  of  the  following  ways:  (1)  They  may  be 
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TIMBER  LANDS,  ETC. 


Act  of  Aug.  10,  1912. 


given  the  right  to  file  with  the  Secretary  of  the  Interior,  within  sixty  days 
after  such  conveyance,  selections  of  surveyed,  unappropriated,  nonmineral  pub- 
lic lands  or  of  nonmineral  national  forest  lands,  and  if  the  lands  so  selected 
shall  be  found  subject  to  selection  and  of  the  actual  value  in  lands  and  stump- 
age  substantially  equal  to  that  of  the  lands  and  stumpage  conveyed  they  may 
be  patented  to  said  owners  in  lieu  of  the  conveyed  lands:  Provided,  however. 
That  in  any  case  where  any  part  of  the  lands  selected  is  national  forest  land, 
the  approval  of  the  Secretary  of  Agriculture  shall  fijst  be  secured  with  re- 
spect to  such  part,  or  (2)."     [S7  Stat.  L.  108.'] 

Sec.  2.  {^Appropriation  for  expenses.']  That  there  is  hereby  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  the  sum  of  ten 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  for  the  purposes  of 
fully  carrying  out  the  provisions  of  this  Act     [S7  Stat.  L.  108.] 

the  funds  appropriated  for  the  administra- 
tion of  National  Forest  land  to  prolong  the 
existence,  growth,  and  promote  the  reproduc- 
tion of  said  big  trees:  Provided,  That  the 
owners  of  land  acquired  hereunder  shall  con- 
vey to  the  United  States  full  title  to  any  of 
the  above-described  areas  approved  for  said 
national  forest  by  the  Secretary  of  Agricul- 
ture, the  completeness  of  such  title  to  be 
determined  by  the  Secretary  of  the  Interior 
in  each  case«  and  shall  be  reimbursed  there- 
for only  in  any  of  all  of  three  ways:  They 
may  be  given  the  right  to  file  with  the  Secre- 
tary of  the  Interior,  within  sixty  days  after 
any  such  conveyance,  selections  for  an  equal 
area  of  surveyed,  unreserved,  unappropriated, 
nonmineral  public  lands  which,  if  found  sub- 
ject to  such  lieu  selection,  and  of  a  value 
substantially  equal  to  that  of  the  amounts 
conveyed,  may  be  patented  to  said  owners  in 
lieu  of  the  land  conveyed,  and  if  any  selec- 
tion is  rejected  other  selections  may  be  made 
under  conditions  applicable  to  the  one  re- 
jected; or  the  Secretary  of  Agriculture  may 
grant  to  any  such  conveying  owner  the  right 
to  cut  from  national  forest  land  an  amount 
of  timber  and  wood,  substantially  equal  to  the 
amount  of  timber  and  wood  on  the  land  ac- 
quired by  the  United  States  under  the  pro- 
visions of  this  Act:  Provided,  That  nothing 
contained  in  this  Act  shall  warrant  an  appro- 
priation from  the  Treasury  to  carry  out  the 
terms  of  this  Act.     iS5  Stat.  L.  626.} 


The  Act  of  Feb.  18,  1909,  ch.  143,  above 
amended,  reads  as  follows: 

An  Act  To  create  the  Calaveras  Bigtree  Na- 
tional Forest,  and  for  other  purposes. 

That  the  Secretary  of  Agriculture,  to  se- 
cure and  protect  for  all  time  the  big  trees 
scientifically  known  as  Sequoia  washing- 
toniana,  is  hereby  empowered,  in  his  discre- 
tion, to  obtain  for  the  United  States  the 
complete  title  to  any  or  all  of  the  follow- 
ing-described lands  in  the  State  of  California: 
In  township  four  north,  range  fifteen  east. 
Mount  Diablo  meridian,  the  northeast  quar- 
ter of  section  one;  in  township  four  north, 
range  sixteen  east.  Mount  Diablo  meridian, 
the  north  half  of  section  six;  in  township 
five  north,  range  fifteen  east.  Mount  Diablo 
meridian,  the  southwest  quarter  of  section 
fourteen,  south  half  of  section  fifteen,  north 
half  of  section  twenty-two,  northwest  quarter 
of  section  twenty-three,  and  southeast  quar- 
ter of  section  thirty-six,  and  in  township  five 
north,  range  sixteen  east,  Mount  Diablo  me- 
ridian, the  west  half  of  section  twenty-eight, 
the  east  half  and  southwest  quarter  of  sec- 
tion twenty-nine,  the  southeast  quarter  of 
section  thirty,  all  of  sections  thirty-one,  thir* 
ty-two,  and  the  northwest  quarter  of  section 
thirty-three.  And  such  area  or  areas,  as  fast 
as  complete  title  is  acquired,  shall  be  perma- 
nently held  by  the  United  States  and  shall 
be  known  as  the  Calaveras  Bigtree  National 
Forest  and  shall  be  administered,  and  pro- 
tected, by  the  Secretary  of  Agricidture  from 


[Expenses  of  surveying,  etc.,  agricultural  lands  —  worh  hy  forest  service 
employees  —  sales  of  timber  for  domestic  use  —  free  timber  to  settlers.] 
*  *  *  For  the  expenditure  under  the  direction  of  the  Secretary  of  Agri- 
culture for  survey  and  listing  of  lands  within  forest  reserves  chiefly  valuable 
for  agriculture  and  describing  the  same  by  metes  and  bounds,  or  otherwise,  as 
required  by  the  Act  of  June  eleventh,  nineteen  hundred  and  six,  and  the  Act 
of  March  third,  eighteen  hundred  and  ninety-nine,  thirty-five  thousand  dollars : 
Provided,  however.  That  any  such  survey  and  the  plat  and  field  notes  thereof 
paid  for  out  of  this  appropriation  shall  be  made  by  an  employee  of  the  Forest 
Service  under  the  direction  of  the  United  States  surveyor  general,  but  no  land 
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listed  under  the  Act  of  June  eleventh,  nineteen  hundred  and  six,  shall  pass 
from  the  forest  until  patent  issues;  That  the  Secretary  of  Agriculture,  under 
such  rules  and  regulations  as  he  shall  establish,  is  hereby  authorized  and  di- 
rected to  sell  at  actual  cost,  to  homestead  settlers  and  farmers,  for  their  domestic 
use,  the  mature,  dead,  and  down  timber  in  national  forests,  but  it  is  not  the 
intent  of  this  provision  to  restrict  the  authority  of  the  Secretary  of  Agriculture 
to  permit  the  free  use  of  timber  as  provided  in  the  Act  of  June  fourth,  eighteen 
hundred  and  ninety-seven.     [57  Stat.  L,  287. "] 

This  is  from  the  Agricultural  Department      Supp.  Fed.  Stat.  Annot.  662. 
Appropriation  Act  of  Aug.  10,  1912,  ch.  284.  For  the  Act  of  June  4,  1897,  above  referred 

For  the  Act  of  June  11,  1906,  see  1909      to,  see  7  Fed.  Stat.  Annot.  311. 


An  Act  To  provide  for  the  exchange  of  national  forest  timber  in  New  Mexico  for  private 
lands  lying  within  the  exterior  limits  of  the  Zuni  National  Forest. 

lAct  of  Augxist  22,  1912,  ch.  327.2 

IZnni  national  forest  —  exchange  of  national  forest  timber  for  privately 
owned  lands  in.']  That  the  Secretary  of  Agriculture,  for  the  purpose  of  in- 
creasing the  area  of  the  timber!  and  included  within  the  Zuni  National  Forest 
by  the  addition  thereto  of  certain  privately  owned  timberland  lying  within  the 
exterior  limits  of  the  said  national  forest,  be,  and  the  same  is  hereby,  author- 
ized and  empowered,  in  his  discretion,  in  behalf  of  the  United  States,  to  ex- 
change timber  within  the  Pecos  national  forest  in  New  Mexico  for  privately 
owned  timberlands  embraced  in  the  odd-numbered  sections  of  township  elevei^ 
north,  range  twelve  west,  New  Mexico  principal  meridian,  which  are  now  with- 
in the  exterior  limits  of  the  Zuni  National  Forest,  New  Mexico:  Provi<!ed, 
That  such  exchange  shall  be  made  under  the  following  conditions:  The  saw 
timber  on  such  private  lands  shall  be  exchanged  for  the  saw  timber  on  such 
national  forest  lands,  thousand  feet  for  thousand  feet ;  cordwood  and  posts  from 
pinon  and  cedar  on  such  private  lands  shall,  after  estimate  and  appraisal  by 
forest  officers,  be  exchanged  for  an  equivalent  value  of  national  forest  timber  at 
an  appraisal  of  not  less  than  two  dollars  and  fifty  cents  per  thousand  feet  board 
measure ;  and  the  privately  owned  land  at  a  valuation  of  not  more  than  sixty- 
two  and  one-half  cents  per  acre  shall  be  exchanged  for  an  equivalent  value  of 
national  forest  timber  at  an  appraisal  of  not  less  than  two  dollars  and  fifty 
cents  per  thousand  feet  board  measure:  Provided,  That  the  Attorney  General 
of  the  United  States  shall  first  pass  upon  the  title  of  the  privately  owned  land 
to  be  exchanged  under  the  provisions  of  this  bill :  Provided  further.  That  the 
national  forest  timber  to  be  so  exchanged  shall  be  cut  under  the  rules  and  regu- 
lations promulgated  by  the  Secretary  of  x\griculture  for  the  cutting  of  timber 
on  the  national  forests,  and  that  the  time  within  which  such  timber  shall  l>e 
removed  shall  be  determined  by  the  said  Secretary  of  Agriculture:  And  provided 
further.  That  the  land  deeded  to  the  United  States  under  the  provisions  of  this 
Act  shall  forthwith  become  a  part  of  the  Zuni  National  Forest.  [37  Stat.  L. 
32  S.] 


[National  forests  —  reimbursement  for  losses  in  fire  fighting,  etc.  —  leaves 
of  absence  to  employees  in  AlasJca.']  That  hereafter  the  Secretary  of  Agricul- 
ture is  authorized  to  reimburse  owners  of  horses,  vehicles,  and  other  equipment 
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lost,  damaged,  or  destroyed  while  being  used  for  necessary  fire  fighting,  trail,  or 
official  business,  such  reimbursement  to  be  made  from  any  available  funds  in 
the  appropriation  to  which  the  hire  of  such  equipment  is  properly  chargeable. 
That  hereafter  the  employees  of  the  Forest  Service  who  are  assigned  to 
permanent  duty  in  Alaska  may,  in  the  discretion  of  the  Secretary  of  Agricul- 
ture, without  additional  expense  to  the  Government,  be  granted  leave  of  absence 
not  to  exceed  thirty  daj^s  in  any  one  year,  which  leave  may,  in  exceptional  and 
meritorious  cases  where  such  an  employee  is  ill,  be  extended,  in  the  discretion 
of  the  Secretary  of  Agriculture,  not  to  exceed  thirty  days  additional  in  any  one 
year.     [S7  Stat  L.  8^8,'] 

This  and  the  two  paragraphs  fallowing  are  from  the  Agricultural  Department  Appro- 
priation Act  of  March  4,  1913,  ch.  145. 

\Natioruil  forests  —  additional  expenditures  from  receipts  to  constnict  roads 
and  trails  —  cooperation  with  state  authorities.']  *  *  *  That  hereafter  an 
additional  ten  per  centum  of  all  moneys  received  from  the  national  forests  dur- 
ing each  fiscal  year  shall  be  available  at  the  end  thereof,  to  be  expended  by  the 
Secretary  of  Agriculture  for  the  construction  and  maintenance  of  roads  and 
trails  within  the  national  forests  in  the  States  from  which  such  proceeds  are 
derived;  but  the  Secretary  of  Agriculture  may,  whenever  practicable,  in  the 
construction  and  maintenance  of  such  roads,  secure  the  cooperation  or  aid  of 
the  proper  State  or  Territorial  authorities  in  the  furtherance  of  any  system  of 
highways  of  which  such  roads  may  be  made  a  part.     [57  Stat,  L.  sis!] 

[Timber,  mineral,  etc.,  rights  —  rights  of  way,  etc.  —  reservations  by  own- 
ers,  subject  to  regulations,  etc.']  *  *  *  That  section  nine  of  the  Act  of 
March  first,  nineteen  hundred  and  eleven  (Thirty-sixth  Statutes,  page  nine 
hundred  and  sixty-one),  entitled  "An  Act  to  enable  any  State  to  cooperate  w4th 
any  other  State  or  States,  or  with  the  United  States,  for  the  protection  of  the 
watersheds  of  navigable  streams,  and  to  appoint  a  commission  for  the  acquisi- 
tion of  lands  for  the  purpose  of  conserving  the  navigability  of  navigable  rivers," 
be  amended  to  read  as  follows : 

"That  such  acquisition  by  the  United  States  shall  in  no  case  be  defeated  be- 
cause of  located  or  defined  rights  of  w-ay,  easements,  and  reservations,  which, 
from  their  nature  will,  in  the  opinion  of  the  National  Forest  Reservation 
Commission  and  the  Secretary  of  Agriculture,  in  no  manner  interfere  with 
the  use  of  the  lands  so  encumbered,  for  the  purposes  of  the  Act :  Provided,  That 
such  rights  of  way,  easements,  and  reservations  retained  by  the  owner  from 
whom  the  United  States  receives  title,  shall  be  subject  to  the  rules  and  regula- 
tions prescribed  by  the  Secretary  of  Agriculture  for  their  occupation,  use,  oper- 
ation, protection,  and  administration,  and  that  such  rules  and  regulations  shall 
be  expressed  in  and  made  part  of  the  written  instrument  conveying  title  to  the 
lands  to  the  United  States;  and  the  use,  occupation,  and  operation  of  such 
rights  of  way,  easements,  and  reservations  shall  be  under,  subject  to,  and  in 
obedience  with  the  rules  and  regulations  so  expressed."     [S7  Stat.  L.  555.] 

For  sec.  9  of  the  Act  of  March  1,  1911,  here  amended,  see  1912  Supp.  Fed.  Stat.  Aimoi. 
392. 
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TOBACCO. 

Tobacco  Statistics,  see  CENSUS. 


TOXINS. 

See  HEALTH  AND  QUARANTINE. 


TRADE  AGREEMENTS, 


See  CUSTOMS  DUTIES. 


TRADEMARKS, 


Act  of  January  8,  1913,  Ch.  7,  400. 

Marks  Permitted  Registry,  400. 


Ah  Act  Amending  an  Act  entitled  "An  Act  to  authorize  the  registration  of  trade-marks  used 
in  commerce  with  foreign  nations  or  among  the  several  States  or  with  the  Indian  tribes, 
and  to  protect  the  same.'' 

ZAct  of  January  S,  1913,  ch,  7.] 

IMarks  permitted  registry.']  That  the  Act  approved  February  twentieth, 
niueteen  hundred  and  five,  as  amended,  be,  and  the  same  is  hereby,  further 
amended  so  that  section  five  thereof  shall  read  as  follows : 

"Sbc.  5,  That  no  mark  by  which  the  goods  of  the  owner  of  the  mark  may  be 
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Act  of  Jan.  8,  1913.  TRADEMARKS.  Act  of  Jan.  8,  1913. 

distinguisHed  from  other  goods  of  the  same  class  shall  be  refused  registration 
as  a  trade-mark  on  account  of  the  nature  of  such  mark  unless  such  mark — 

"(a)   Consists  of  or  comprises  immoral  or  scandalous  matter. 

"(b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  insignia  of 
the  United  States  or  any  simulation  thereof,  or  of  any  State  or  municipality 
or  of  any  foreign  nation,  or  of  any  design^  or  picture  that  has  been  or  may 
hereafter  be  adopted  by  any  fraternal  society  as  its  emblem,  or  of  any  name, 
distinguishing  mark,  character,  emblem,  colors,  flag,  or  banner  adopted  by  any 
institution,  organization,  club,  or  society  which  was  incorporated  in  any  State 
in  the  United  States  prior  to  the  date  of  the  adoption  and  use  by  the  applicant : 
Provided,  That  said  name,  distinguishing  mark,  character,  emblem,  colors, 
flag,  or  banner  was  adopted  and  publicly  used  by  said  institution,  organization, 
club,  or  society  prior  to  the  date  of  adoption  and  use  by  the  applicant:  Provided, 
That  trade-marks  which  are  identical  with  a  registered  or  known  trade-mark 
owned  and  in  use  by  another  and  appropriated  to  merchandise  of  the  same 
descriptive  properties,  or  which  so  nearly  resemble  a  registered  or  known  trade- 
mark owned  and  in  use  by  another  and  appropriated  to  merchandise  of  the  same 
descriptive  properties  as  to  be  likely  to  cause  confusion  or  mistake  in  the  mind 
of  the  public  or  to  deceive  purchasers  shall  not  be  registered:  Provided,  That 
no  mark  which  consists  merely  in  the  name  of  an  individual,  firm,  corporation, 
or  association  not  written,  printed,  impressed,  or  woven  in  some  particular  or 
distinctive  manner,  or  in  association  with  a  portrait  of  the  individual,  or  mere- 
ly in  words  or  devices  which  are  descriptive  of  the  goods  with  which  they  are 
used,  or  of  the  character  or  quality  of  such  goods,  or  merely  a  geographical 
name  or  term,  shall  be  registered  under  the  terms  of  this  Act:  Provided  further, 
That  no  portrait  of  a  living  individual  may  be  registered  as  a  trade-mark  ex- 
cept by  the  consent  of  such  individual,  evidenced  by  an  instrument  in  writing : 
And  provided  further.  That  nothing  herein  shall  prevent  the  registration  of 
any  mark  used  by  the  applicant  or  his  predecessors,  or  by  those  from  whom 
title  to  the  mark  is  derived,  in  commerce  with  foreign  nations  or  among  the 
several  States  or  with  Indian  tribes  which  was  in  actual  and  exclusive  use  as 
a  trade-mark  of  the  applicant,  or  his  predecessors  from  whom  he  derived  title, 
for  ten  years  next  preceding  February  twentieth,  nineteen  hundred  and  five: 
Provided  further.  That  nothing  herein  shall  prevent  the  registration  of  a  trade- 
mark otherwise  registrable  because  of  its  being  the  name  of  the  applicant  or  a 
portion  thereof."     [87  Stat  L.  6^9.'] 

For  the  Act  of  Feb.  20,  1905,  see  10  Fed.  Stat.  Annot.  408. 
F.  S,  A.  Supp.— 26.  401 


TRADE  UNIONS  AND  COMBINATIONS  AND 

TRUSTS. 

Act  of  February  12,  1913,  Ch.  40,  402. 

Anti-trust  Provisions  —  Trusts,  etc.,  in  Restraint  of  Import  Trade 
Declared  Void,  402. 

CBOS8-B1BFEBENCE. 

Deposttions  in  Anti-trust  Cases  to  Be  Taken  in  Public,  see  EVIDENCE. 


An  Act  To  amend  section  seventy-three  and  section  seventy-siz  of  the  Act  of  August  twenty- 
seventh,  eighteen  hundred  and  ninety-four,  entitled  "An  Act  to  reduce  taxation,  to  pro« 
vide  revenue  for  the  Government,  and  for  other  purposes." 

lAot  of  February  12,  1913,  ch.  40.2 

[Antirtmst  provisions  —  trustSj  etc.,  in  restraint  of  import  trade  declared 
void.']  That  section  seventy-three  and  section  seventy-six  of  the  Act  of  Au- 
gust twenty-seventh,  eighteen  hundred  and  ninety-four,  entitled  "An  Act  to 
reduce  taxation,  to  provide  revenue  for  the  Government,  and  for  other  pur- 
poses,^' be,  and  the  same  are  hereby,  amended  to  read  as  follows : 

"Sec.  73.  That  every  combination,  conspiracy,  trust,  agreement,  or  con- 
tract is  hereby  declared  to  be  contrary  to  public  policy,  illegal,  and  void  when 
the  same  is  made  by  or  between  two  or  more  persons  or  corporations  either  of 
whom,  as  agent  or  principal,  is  engaged  in  importing  any  article  from  any 
foreign  country  into  the  United  States,  and  when  such  combination,  conspiracy, 
trust,  agreement,  or  contract  is  intended  to  operate  in  restraint  of  lawful  trade, 
or  free  competition  in  lawful  trade  or  commerce,  or  to  increase  the  market 
price  in  any  part  of  the  United  States  of  any  article  or  articles  imported  or 
intended  to  be  imported  into  the  United  States,  or  of  any  manufacture  into 
which  such  imported  article  enters  or  is  intended  to  enter.  Every  person  who 
is  or  shall  hereafter  be  engaged  in  the  importation  of  goods  or  any  commodity 
from  any  foreign  country  in  violation  of  this  section  of  this  Act,  or  who  shall 
combine  or  conspire  with  another  to  violate  the  same,  is  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  in  any  court  of  the  United  States  such  per- 
son shall  be  fined  in  a  sum  not  less  than  one  hundred  dollars  and  not  exceeding 
five  thousand  dollars,  and  shall  be  further  punished  by  imprisonment,  in  the 
discretion  of  the  court,  for  a  term  not  less  than  three  months  nor  exceeding 
twelve  months." 

"Sec.  76.  That  any  property  owned  under  any  contract  or  by  any  combina- 
tion, or  pursuant  to  any  conspiracy,  and  being  the  subject  thereof,  mentioned 
in  section  seventy-three  of  this  Act,  imported  into  and  being  within  the  United 
States  or  being  in  the  course  of  transportation  from  one  State  to  another,  or 
to  or  from  a  Territory  or  the  District  of  Columbia,  shall  be  forfeited  to  the 
United  States,  and  may  be  seized  and  condemned  by  like  proceedings  as  those 
provided  by  law  for  the  forfeiture,  seizure,  and  condemnation  of  property  im- 
ported into  the  United  States  contrary  to  law."     [87  Stat,  L.  667.'] 

For  sees.  73,  76,  of  the  Act  of  Aug.  27,  1894,  as  originally  enacted,  see  7  Fed.  Stat.  Annot. 
346,  847. 
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TREASURY  DEPARTMENT. 

Act  of  August  23,  1912,  Ch.  350,  403.  ' 

Supervising  Architect  of  the  Treasury  —  Estimates  to  be  Submitted 

for  Office  Services,  403. 
Administrative  Examination  of  Accounts  by  Heads  of  Bureaus  — 

Duties  of  Disbursing  Clerks,  403. 
Postal  Savings  System  Accounts  —  Employees  Authorised  to  Audit 

—  Advances  —  Estimates  to  be  Submitted,  404. 
Postal  Savings  System  —  Advances  —  Estimates  to   be  Submitted^ 

404. 

Act  of  August  24,  1912,  Ch.  355,  404. 

Enforcing  Laws  Relating  to  the  Treasury  —  Details  Permitted,  404. 
Act  of  August  24,  1912,  Ch.  374,  405. 

Auditor  of  Railroad  Accounts  —  Office  Abolished,  405. 
Act  of  March  4,  1913,  Ch.  142,  405. 

Details  from  Offices  of  Assistant  Treasurers,  405. 
Act  of  June  23,  1913,  Ch.  3,  405. 

Enforcing  Laws  Relating  to  the  Treasury  —  Details  Permitted,  405. 


OBOSS-REFEBENCES. 

See  COINAGE,  MINTS,  AND  ASSAY  OFFICES;  CUSTOMS  DUTIES; 

REVENUE  CUTTER  SERVICE. 

{^Supervi&ing  architect  of  the  treasury  —  estimates  to  be  submitted  for  of^ 
fice  services.']  *  *  *  For  the  fiscal  year  nineteen  hundred  and  fourteen 
and  annually  thereafter  specific  estimates  shall  be  submitted  for  salaries  for 
all  personal  services  of  the  foregoing  character  required  in  the  oflSce  of  the 
Supervising  Architect  of  the  Treasury,  and  except  as  appropriations  may  be 
made  thereunder  no  such  personal  services  shall  be  employed  in  said  office  at 
Washington,  District  of  Columbia.     \_87  Stat.  L.  376.1 

"Services  of  the  foregoing  character''  relate  to  services  of  employees  paid  from  general 
expenses  of  public  buildings.    See  37  Stat.  L.  375. 

[Administrative  examination  of  accounts  by  heads  of  bureaus  —  duties  of 
disbursing  clerks.']  *  *  *  •  Hereafter  the  administrative  examination  of 
all  public  accounts,  preliminary  to  their  audit  by  the  accounting  officers  of  the 
Treasury,  shall  be  made  as  contemplated  by  the  so-called  Dockery  Act,  ap- 
proved July  thirty-first,  eighteen  hundred  and  ninety-four,  and  all  vouchers 
and  pay  rolls  shall  be  prepared  and  examined  by  and  through  the  administra- 
tive heads  of  divisions  and  bureaus  in  the  executive  departments  and  not  by 
the  disbursing  clerks  of  said  departments,  except  those  vouchers  heretofore  pre- 
pared outside  of  Washington  mav  continue  to  be  so  prepared  and  the  disbursing 
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Act  ©f  Aug.  23,  1912.         TREASURY  DEPARTMENT.  Act  of  Aug.  24,  1912. 

officers  shall  make  only  such  examination  of  vouchers  as  may  be  necessary  to 
ascertain  whether  they  represent  legal  claims  against  the  United  States.  [^7 
Siat.  L.  875.'] 

For  the  Act  of  July  31,  1894,  see  7  Fed.  Stat.  Annot.  382. 

[^Postal  Savings  System  accounis  —  employees  authorized  to  audit  —  ad- 
vances —  estimates  to  be  submitted.]  *  *  *  Postal  Savings  System,  Audit 
of  the  Accounts  of,  Office  of  Auditor  for  the  Post  Office  Department. — The 
Secretary  of  the  Treasury  may  employ  such  nimnber  of  clerks  and  employees 
of  the  several  classes  and  at  the  several  rates  of  compensation  recognized  by 
law,  and  expend  such  sums  for  contingent  and  miscellaneous  items,  as  may  be 
necessary,  in  his  judgment,  to  audit  the  accounts  of  the  postal  savings  system 
in  the  Office  of  the  Auditor  for  the  Post  Office  Department:  Provided,  That 
the  money  required  to  pay  such  clerks  and  employees,  and  contingent  and  mis- 
cellaneous items,  not  exceeding  $50,000  for  the  fiscal  year  nineteen  hundred 
and  thirteen,  shall  be  advanced  to  the  Secretary  of  the  Treasury  at  regular  in- 
tervals out  of  any  available  appropriation  for  the  establishment,  maintenance, 
and  extension  of  postal-savings  depositories:  Provided  further.  That  estimates 
hereunder  shall  be  submitted  in  detail  for  the  fiscal  year  nineteen  hundred  and 
fourteen  and  annually  thereafter.     [57  Stat.  L.  376.] 

[Postal  Savings  System  —  advances  —  estimates  to  be  submitted.]  *  *  * 
Salaries,  force  employed  on  work  of  the  Postal  Savings  System  in  the  office  of 
the  Treasurer  of  the  United  States  (reimbursable) :  The  Secretary  of  the 
Treasury  may  employ  such  number  of  clerks  and  employees  of  the  several 
classes  and  at  the  several  rates  of  compensation  recognized  by  law,  and  expend 
such  sums  for  contingent  and  miscellaneous  items,  as  may  be  necessary,  in 
his  judgment,  to  transact  the  business  of  the  Postal  Savings  System  in  the  of- 
fice of  the  Treasurer  of  the  United  States :  Provided,  That  the  money  required 
to  pay  such  clerks  and  employees,  and  contingent  and  miscellaneous  items,  not 
exceeding  $18,000  for  the  fiscal  year  nineteen  hundred  and  thirteen,  shall  be 
advanced  to  the  Secretary  of  the  Treasury  at  r^ular  intervals  out  of  any  avail- 
able appropriation  for  the  establishment,  maintenance,  and  extension  of  postal 
savings  depositories:  Provided  further.  That  estimates  hereunder  shall  be  sub- 
mitted in  detail  for  the  fiscal  year  nineteen  hundred  and  fourteen,  and  an- 
nually thereafter.     [37  Stat.  L.  377.] 

The  four  paragraphs  above  are  from  the  Legislative,  Executive,  and  Judicial  Appropria- 
tion Act  of  Aug.  23,  1912,  ch.  350. 


{Enforcing  laws  relating  to  the  Treasury  —  details  permitted.]  *  *  * 
The  Secretarv  of  the  Treasurv  is  authorized  to  use  for,  and  in  connection  with: 
the  enforcement  of  the  laws  relating  to  the  Treasury  Department  and  the  sev- 
eral branches  of  the  public  service  under  its  control,  not  exceeding  at  any  one 
time  four  persons  paid  from  the  appropriation  for  the  collection  of  customs, 
four  persons  paid  from  the  appropriation  for  salaries  and  expenses  of  internal- 
revenue  agents  or  from  the  appropriation  for  the  forgoing  purpose,  and  four 
persons  paid  from  the  appropriation  for  suppressing  counterfeiting  and  otlier 
crimes,  but  not  exceeding  six  persons  so  detailed  shall  be  employed  at  any  one 

time  hereunder:  Provided,  That  nothing  herein  contained  shall  be  construed  to 
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Act  of  Aug.  24,  1912.  TREASURY  DEPARTMENT.         Act  of  June  23,  1913. 

deprive  the  Secretary  of  the  Treasury  from  making  any  detail  now  otherwise 
authorized  by  existing  law.     [37  Stat.  L.  ^31.'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  355. 


An  Act  To  amend  ''An  Act  to  create  an  Auditor  of  Railroad  Accounts,  and  for  other  pur- 
poses,'' approved  June  nineteenth,  eighteen  hundred  and  seventy-eight,  as  amended  by 
the  Acts  of  March  third,  eighteen  hundred  and  eighty-one,  and  March  third,  nineteen 
hundred  and  three,  and  for  other  purposes. 

I  Act  of  August  24,  1912,  ch,  374.2 

\Avdiior  of  railroad  accounts  —  office  abolished.']  That  the  Act  of  Con* 
gress  approved  June  nineteenth,  eighteen  hundred  and  seventy-eight  (Twen- 
tieth Statutes,  page  one  hundred  and  sixty-nine),  entitled  "An  Act  to  create  an 
Auditor  of  Bailroad  Accounts,  and  for  other  purposes,"  as  amended  by  the 
Act  of  Congress  approved  March  third,  eighteen  hundred  and  eighty-seven 
(Twenty-first  Statutes,  page  four  hundred  and  nine),  entitled  "An  Act  making 
appropriations  for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
eighty-two;  and  for  other  purposes,"  as  amended  by  the  Act  of  March  third, 
nineteen  hundred  and  three  (Thirty-second  Statutes,  page  eleven  hundred  and 
nineteen),  entitled  "An  Act  making  appropriations  for  sundry  civil  expenses 
of  the  Government  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  four,  and  for  other  purposes,"  be,  and  it  is  hereby,  repealed.  [57  Stai.  L. 
603.'] 


[Details  from  offices  of  assistant  treasurers.]  *  *  *  The  Secretary  of 
the  Treasury  is  authorized,  from  the  date  of  passage  of  this  Act  until  June 
thirtieth,  nineteen  hundred  and  fourteen,  to  detail  such  employees  in  the  offices 
of  Assistant  Treasurers  as  may  be  necessary  for  duty  in  the  District  of  Co- 
lumbia in  the  office  of  the  Treasurer  of  the  United  States.     [S7  Stat.  L.  755.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4, 
1913,  ch.  142. 


[Enforcing  laws  relating  to  the  Treasury  —  details  permitted.]  ♦  *  * 
The  Secretary  of  the  Treasury  is  authorized  to  use  for,  and  in  connection  with, 
the  enforcement  of  the  laws  relating  to  the  Treasury  Department  and  the  sev- 
eral branches  of  the  public  service  under  its  control,  not  exceeding  at  any  one 
time  four  persons  paid  from  the  appropriation  for  the  collection  of  customs, 
four  persons  paid  from  the  appropriation  for  salaries  and  expenses  of  internal- 
revenue  agents  or  from  the  appropriation  for  the  foregoing  purpose,  and  four 
persons  paid  from  the  appropriation  for  suppressing  counterfeiting  and  other 
crimes,  but  not  exceeding  six  persons  so  detailed  shall  be  employed  at  any  one 
time  hereunder:  Provided,  That  nothing  herein  contained  shall  be  construed 
to  deprive  the  Secretary  of  the  Treasury  from  making  any  detail  now  otherwise 
authorized  by  existing  law.     \_88  Stai.  L.  20.] 

This  ifl  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1913,  ch.  3. 
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TREES. 


See  TIMBER  LANDS  AND  FOREST  RESERVES. 


TRUSTS. 


See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


VESSELS. 

See  SHIPPING  AND  NAVIGATION. 


VIRUSES. 

See  HEALTH  AND  QUARANTINE. 
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WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT. 

Act  of  March  4,  1912,  Ch.  50,  408. 

Army  —  Female  Nurse  Corps  Allowed  Cumulative  Leaves  of  Ab- 
sence, 408. 

Act  of  May  29,  1912,  Ch,  143,  408. 

Sec.l.  Fort  Oglethorpe,  Ga.  —  Made  Army  Brigade  Post,  408. 

2.  Chickamauga  and  Chattanooga  Military  Park  —  Buildings  for  Troops 

Authorised  in  —  Estimates  to  be  Submitted,  408. 

Act  of  June  6,  1912,  Ch.  157,  409. 

Board  of  Ordnance  and  Fortification  —  Right  to   Use  Inventions, 
409. 

Act  of  July  17,  1912,  Ch.  236,  409. 

Ordnance  Department  Employees  Offered  Rewards  for  Suggestions 
of  Improvements,  etc,  409. 

Act  of  August  22,  1912,  Ch.  329,  410. 

Discharges  from  Army  and  Navy  —  Issue  in  Real  Name  Authorised 
when  Enlisted  under  Assumed  —  Restriction,  410. 
Act  of  August  23,  1912,  Ch.  350,  410. 

Signal  Service  —  Skilled  Draftsmen,  etc.   410. 

Office  of  Chief  of  Engineers  —  Skilled  Draftsmen,  etc.  410. 

Ordnance  Bureau  —  Skilled  Draftsmen,  etc.  410. 

Act  of  August  24,  1912,  Ch.  391,  411. 

Sec.l,  Restriction  on  Details  of  Officers  Below  Major,  411. 

Duty  in  War  Department  Forbidden,  411. 

Acting  Commissaries  —  Additiofial  Pay,  411. 

Double  Time  for  Foreign  Service  Abolished  —  Accrued  Time  Not 
Affected,  412. 

Female  Nurse  Corps  —  Superintendent  —  Allowances,  412. 

Mileage  Allowance  —  Retirement  Age  for  Pay^masters'  Clerks,  412. 

Extra  Pay  to  Enlisted  Men  for  Reporting,  412. 

Discharge  of  Enlisted  Men  —  Transportation  Allowed  to  Place  of 
Original  Enlistment  —  Selection  of  Other  Place,  etc.  412. 

Increase  of  Pay  for  Foreign  Service  —  Not  Applicable  to  Canal 
Zone,  etc.  412. 

Checks  to  Indorsee  of  Pay  Accounts  Permitted  —  Effect  of  Pay- 
ment, 412. 

Annual  Statement  of  Sales  Not  Required,  413. 

Secretary  of  War  to  Adjust  and  Report  on  Claims,  413. 

Payment  for  Sales,  etc.  to  other  Bureaus  or  Departments  —  Price, 
etc.  413. 
?.  Army  Reserve,  413. 

3.  Quartermaster  Corps,  415. 

4.  Civilian  Employees  to  be  Replaced  by  Enlisted  Men  in  Quartermas- 

ter Corps,  417. 
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Act  of  March  4,  1912.  WAR  DEPARTMENT,  ETC.  Act  of  May  29,  1912. 

5,  General  Staff  Corps,  417. 

6,  Service  as  Cadet  Not  to  Be  Counted  as  Officer's  Service,  418. 

7,  Appropriations  of  Departments  Available  for  Consolidated  Corps, 

418. 

8,  No  Officer's  Rank  Diminished,  etc.  418. 

Act  of  March  2,  1913,  Ch.  93,  418. 

Aviation  Duty  —  Increase  of  Pay  —  Detail  Limited  —  Tour  of  Detail 

—  Total  of  Officers  Not  Increased,  418. 
Staff  Service  with  Troop,  etc.,  Deemed  Line  Duty  —  Performance 

of  Quartermaster  Corps  Duty  by  Regimental,  etc..  Staff  Officers, 

418. 
Judge  Advocate  General's  Department  —  Number  of  Majors,  419. 
Checks  to  Indorsees  of  Pay  Accounts  Permitted  —  Effect  of  Pay- 

ment,  419. 


CROSS-BEFEBENCES. 

American  Red  Cross,  see  CHARITIES. 

Army  Officer,  Authority  in  Canal  Zone,  see  RIVERS,  HARBORS  AND 
CANALS. 

Export  of  War  Material,  see  IMPORTS  AND  EXPORTS. 

Forfeiture  by  Desertion,  see  CITIZENSHIP. 

Improper  Enlistments  in  Military  Service,  see  ARTICLES  FOR  THE  GOVERN- 
MENT OF  THE  NAVY. 

National  Military  Park,  see  PUBLIC  PARKS. 

Soldiers'  Homes,  see  HOSPITALS  AND  ASYLUMS. 

And  see  generally,  ARTICLES  OF  WAR;  MILITARY  ACADEMY. 


An  Act  Relative  to  members  of  the  Female  Nurse  Corps  serving  in  Alaska  or  at  places  with- 
out the  limits  of  the  United  States. 

I  Act  of  March  4,  1012,  ch.  50.] 

[Army  —  Female  Nurse  Corps  allowed  cumulative  leaves  of  absence.']  That 
the  superintendent  and  members  of  the  Female  Nurse  Corps  when  serving  in 
Alaska  or  at  places  without  the  limits  of  the  United  States  may  be  allowed  the 
same  privileges  in  regard  to  cumulative  leaves  of  absence  and  method  of  com- 
putation of  same  as  are  now  allowed  by  law  to  Army  officers  so  serving.  [S7 
Stai.  L.  72.'] 

I 

An  Act  Authorizing  the  Secretary  of  War  to  convert  the  regimental  Army  post  at  Fort  Ogle- 
thorpe into  a  brigade  post. 

lAct  of  May  29,  1912,  ch.  143.1 

[Seo.  1.]  [Fort  Oglethorpe,  Ga.  —  made  army  brigade  post.]  That  the 
Secretary  of  War  be,  and  he  is  hereby,  authorized  to  convert  the  r^mental 
Armv  post  at  Fort  Oglethorpe,  Georgia,  into  a  brigade  post  [57  Stat.  L. 
119.] 

Sec.  2.  \^Cliickamauga  and  Chattanooga  Military  Park  —  buildings  for 
troops  authorized  in  —  estimates  to  be  submitted.]  That  the  Secretary  of 
War,  in  his  discretion,  may  locate  and  construct  buildings  necessary  for  the 
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Act  of  June  6,  1912.  IVAR  DEPARTMENT,  ETC.  Act  of  July  17,  1912. 

use  and  accommodation  of  the  troops  of  the  brigade  at  any  point  in  the  Chicka- 
maugua  [sic]  and  Chattanooga  National  Military  Park,  whether  the  same  be 
contiguous  to  Fort  Oglethorpe  or  not,  said  buildings  to  be  used  for  the  accommo- 
dation of  part  of  the  brigade  to  be  located  at  Fort  Oglethorpe:  Provided,  That 
for  the  fiscal  year  nineteen  hundred  and  fourteen  and  thereafter  the  Secretary 
of  War  shall  submit  detailed  estimates  of  any  buildings  and  improvements  to 
be  made  at  said  post  to  Congress  for  its  approval  before  proceeding  further  to 
the  construction  thereof.    [57  Stat,  L,  119.'] 


[^Board  of  ordnance  and  fortification  —  right  to  use  inventions.']  That  be- 
fore any  money  shall  be  expended  in  the  construction  or  test  of  any  gun,  gun 
carriage,  ammunition,  or  implements  under  the  supervision  of  the  said  board, 
[of  ordnance  and  fortification]  the  board  shall  be  satisfied,  after  due 
inquiry,  that  the  Government  of  the  United  States  has  a  lawful  right  to  use 
the  inventions  involved  in  the  construction  of  such  gun,  gun  carriage,  ammu- 
nition, or  implements,  or  that  the  construction  or  test  is  made  at  the  request  of 
a  person  either  having  such  lawful  right  or  authorized  to  convey  the  same  to 
the  Government     [87  Stat.  L.  129.] 

This  is  from  the  Fortifications  Apprcpriation  Act  of  June  6,  1912,  ch.  157. 

An  Act  Authorizing  the  Secretary  of  War  to  pay  a  cash  reward  for  suggestions  submitted 
by  employees  of  certain  establishments  of  the  Ordnance  Department  for  improvement 
or  economy  in  manufacturing  processes  or  plant. 

lAct  of  July  11,  1012,  ch.  230.'\ 

[Ordnance  department  employees  offered  rewards  for  suggestions  of  ivftr 
provements,  etc.]  That  the  Secretary  of  War  is  hereby  authorized  to  offer 
periodically  at  such  of  the  establishments  of  the  Ordnance  Department  as  he 
may  select  a  cash  reward  for  the  suggestion,  or  series  of  suggestions,  for  an 
improvement  or  economy  in  manufacturing  processes  or  plant,  submitted  with- 
in the  period  by  one  or  more  employees  of  the  establishment  which  shall  be 
deemed  the  most  valuable  of  those  submitted  and  adopted  for  use :  Provided, 
That  to  obtain  this  reward  the  winning  suggestion  must  be  one  that  will  clear- 
ly effect  a  material  economy  in  production  or  increase  efficiency  or  enhance  the 
quality  of  the  product  in  comparison  with  its  cost  and  in  the  opinion  of  the 
Secretary  shall  be  so  worthy  as  to  entitle  the  employee  making  the  same  to  re- 
ceive the  reward :  Provided  further.  That  the  sums  awarded  to  employees  in 
accordance  with  this  Act  shall  be  paid  them  in  addition  to  their  usual  com- 
pensation and  shall  constitute  part  of  the  general  or  shop  expense  of  the  estab- 
lishment: Provided  further.  That  the  total  amount  paid  under  the  provisions 
of  this  Act  shall  not  exceed  one  thousand  dollars  for  any  one  month :  And  pro- 
vided further.  That  no  employee  shall  be  paid  a  reward  under  this  Act  until 
he  has  properly  executed  an  agreement  to  the  effect  that  the  use  by  the  United 
States  of  the  suggestion,  or  series  of  suggestions^  made  by  him  shall  not  form 
the  basis  of  a  further  claim  of  any  nature  upon  the  United  States  by  him,  his 
heirs,  or  assigns,  and  that  application  for  patent  has  not  been  made  for  the  in- 
vention.    [^7  Stat.  L.  193.] 
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Act  of  Anj.  22,  l«12.  lyAR  DEPARTMENT,  ETC.  Act  of  Aug.  28,  1912. 

An  Act  For  the  relief  of  soldiers  and  sailors  who  enlisted  or  served  under  assumed  namesi 
while  minors  or  otherwise,  in  the  Army  or  Navy  of  the  United  States  during  any  war 
with  any  foreign  nation  or  people. 

lAct  of  Aug%u$  29,  1912,  th.  329.1 

[Discharges  from  army  and  navy  —  issue  in  real  name  aviharized  when  en- 
listed under  assumed  —  restriction.']  That  the  Secretary  of  War  and  the  Sec- 
retary of  the  Navy  be,  and  they  are  hereby,  authorized  and  required  to  issue 
certificates  of  discharge  or  orders  of  acceptance  of  resignation,  upon  applica- 
tion and  proof  of  identity,  in  the  true  name  of  such  persons  as  enlisted  or 
served  under  assumed  names,  while  minors  or  otherwise,  in  the  Army  or  Navy 
during  any  war  between  the  United  States  and  any  other  nation  or  people  and 
were  honorably  discharged  therefrom.  Applications  for  said  certificates  of  dis- 
charge or  amended  orders  of  resignation  may  be  made  by  or  on  behalf  of  per- 
sons entitled  to  them,  but  no  such  certificate  or  order  shall  be  issued  where  a 
name  was  assumed  to  cover  a  crime  or  to  avoid  its  consequence,    [57  SUU.  L. 


ISignal  service  —  skilled  draftsmen,  etc,"]  ♦  *  ♦  The  services  of 
skilled  draftsmen  and  such  other  services  as  the  Secretary  of  War  may  deem 
necessary  may  be  employed  only  in  the  Signal  Office  to  carry  into  effect  the 
various  appropriations  for  fortifications  and  other  works  of  defense  and  for 
the  Signal  Service  of  the  Army,  to  be  paid  from  such  appropriations,  in  addi- 
tion to  the  foregoing  employees  appropriated  for  in  the  Signal  Office :  Provided, 
That  the  entire  expenditures  for  this  purpose  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  thirteen,  shall  not  exceed  $25,000,  and  that  the 
Secretary  of  War  shall  each  year  in  the  annual  estimates  report  to  Congress 
the  number  of  persons  so  employed,  their  duties,  and  the  amount  paid  to  each. 
137  Stat.  L.  886.2 

This  and  the  two  paragraphs  following  are  from  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  Aug.  23,  1912,  ch.  350. 

[Office  of  chief  of  engineers  —  slcilled  draftsmen,  etc."]  ♦  *  ♦  And  the 
ser'.ic^  of  skilled  draftemen,  civil  engineers,  and  such  other  services  as  the 
Secretary  of  War  may  deem  necessary,  may  be  employed  only  in  the  office  of 
the  Chief  of  Engineers,  to  carry  into  effect  the  various  appropriations  for  riv- 
ers and  harbors,  fortifications,  and  surveys,  to  be  paid  from  such  appropria- 
tions :  Provided,  That  the  expenditures  on  this  account  for  the  fiscal  year  nine- 
teen hundred  and  thirteen  shall  not  exceed  $42,000 ;  and  that  the  Secretary  of 
War  shall  each  year,  in  the  annual  estimates,  report  to  Congress  the  number  of 
persons  so  employed,  their  duties,  and  the  amount  paid  to  each.  [57  Stat.  L. 
SS7.] 

[Ordnance  bureau  —  slcilled  draftsmen,  etc,"]  ♦  ♦  *  The  services  of 
stilled  draftsmen  and  such  other  services,  not  clerical,  as  the  Secretary 
of  War  may  deem  necessary,  may  be  employed  in  the  office  of  the  Chief  of 
Ordnance  to  carry  into  effect  the  various  appropriations  for  the  armament  of 
fortifications  and  for  the  arming  and  equipping  of  the  Organized  "Militia,  to 
be  paid  from  such  appropriations,  in  addition  to  the  amount  specifically  ap- 
propriated for  draftsmen  in  the  Army  Ordnance  Bureau:  Provided,  That  the 

entire  expenditures  for  this  purpose  for  the  fiscal  year  ending  June  thirtieth, 
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Act  of  Aug.  24,  1912.  WAR  DEPARTMENT,  ETC.  Act  of  Aug.  24,  1912. 

nineteen  hundred  and  thirteen^  shall  not  exceed  $45,000,  and  that  the  Secre- 
tary of  War  shall  each  year  in  the  annual  estimates  report  to  Congress  the 
number  of  persons  so  employed,  their  duties,  and  the  amount  paid  to  each. 
[57  Stat.  L.  S57.] 

An  Act  Making  appropriation  for  the  support. of  the  Army  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  thirteen,  and  for  other  purposes. 

lAct  of  Aug.  24,  1012,  ch.  aPl.] 

[Sec.  1.]  [Restriction  on  details  of  officers  below  major.']  *  *  ♦  That 
on  and  after  December  fifteenth,  nineteen  hundred  and  twelve  in  time  of  peace 
whenever  any  oflScer  holding  a  permanent  commission  in  the  line  of  the  Army 
with  rank  below  that  of  major  shall  not  have  been  actually  present  for  duty 
for  at  least  two  of  the  last  preceding  six  years  with  a  troop,  battery,  or  com- 
pany, of  that  branch  of  the  Army  in  which  he  shall  hold  said  commission, 
fiuch  officer  shall  not  be  detached  nor  permitted  to  remain  detached  from  such 
troop,  battery,  or  company,  for  duty  of  any  kind ;  and  all  pay  and  allowances 
shall  be  forfeited  by  any  superior  for  any  period  during  which,  by  his  order,  or 
his  permission,  or  by  reason  of  his  failure  or  neglect  to  issue  or  cause  to  be 
issued  the  proper  order  or  instructions  at  the  proper  time,  any  officer  shall  be 
detached  or  permitted  to  remain  detached  in  violation  of  any  of  the  tenns  of 
this  proviso ;  but  nothing  in  this  proviso  shall  be  held  to  apply  in  the  case  of  any 
officer  for  such  period  as  shall  be  actually  necessary  for  him,  after  having  been 
relieved  from  detached  service,  to  join  the  troop,  battery,  or  company,  to  which 
he  shall  belong  in  that  branch  in  which  he  shall  hold  a  permanent  commission, 
nor  shall  anything  in  this  proviso  be  held  to  apply  to  the  detachment  or  detail 
of  officers  for  duty  in  the  Judge  Advocate  General's  Department  or  in  the  Ord- 
nance Department,  or  in  connection  with  the  construction  of  the  Panama  Canal 
nntil  after  such  canal  shall  have  been  formally  opened,  or  in  the  Philippine 
Constabulary  until  the  first  day  of  January,  nineteen  hundred  and  fourteen,  or 
to  any  officer  detailed,  or  who  may  be  hereafter  detailed,  for  aviation  duty. 
And  hereafter  no  officer  holding  a  permanent  commission  in  the  Army  with 
rank  below  that  of  major  shall  be  detailed  as  assistant  to  the  Chief  of  the  Bureau 
of  Insular  Affairs  with  rank  of  colonel,  or  as  commanding  officer  of  the  Porto 
Eico  Kegiment  of  Infantry,  or  as  chief  or  assistant  chief  (Director  or  Assistant 
Director)  of  the  Philippine  Constabulary,  and  no  other  officers  of  the  Army 
shall  hereafter  be  detailed  for  duty  with  the  said  Constabulary  except  as  specifi- 
cally provided  by  law.    [_37  Stat.  L.  571.] 

The  above  proTlsion  was  amended  to  read  ing  the  words  "on  and  after  December  fif- 
as  here  given  by  Res.  No.  63  of  Aug.  24,  teenth  nineteen  hundred  and  twelve"  in  the 
1912.     The  amendment  consisted  in  insert-      first  line  instead  of  the  word  "hereafter." 

[Duty  in  War  Department  forbidden.']  *  *  *  That  no  clerk,  messenger, 
or  laborer  at  headquarters  of  divisions,  departments,  posts  commanded  by  gen- 
eral officers,  or  office  of  the  Chief  of  Staff  shall  be  assigned  to  duty  with  any 
bureau  in  the  War  Department.     [57  Stat.  L.  673.] 

[Acting  commissaries  —  additional  pay.]  *  *  *  That  so  much  of  sec- 
tion twelve  hundred  and  sixty-one  of  the  Revised  Statutes  as  pertains  to  addi- 
tional pay  for  acting  commissaries  be,  and  the  same  is  hereby,  repealed.  [57 
Stat.  L.  674.] 

For  R.  S.  sec.  1261,  see  7  Fed.  Stat.  Annot.  1035. 
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[Double  time  for  foreign  service  abolished  —  accrued  time  not  affected.'] 

*  *  *  That  in  computing  length  of  seirice  for  redronent  credit  for  double 
time  for  foreign  sen-ice  shall  not  be  given  to  those  who  hereafter  enlist :  And 
provided  further.  That  nothing  in  this  provision  shall  be  so  construed  as  to  for- 
feit credit  for  double  time  already  accrued*    [57  St^L  L.  SIS.] 

[Female  Nurse  Corps  —  superintendent  —  allowancesS\  ♦  »  »  Por  pay 
of  one  Superintendent  Xurse  Corps,  one  thonaand  eight  hundred  dollars :  Pro- 
vided, That  the  superintendent  shall  receive  such  allowances  of  quarters,  sub- 
siatence  and  medical  care  during  illness  as  may  be  prescribed  in  regulations  by 
the  Secretary  of  War.    [57  Stai.  L.  575.] 

[Mileage  allowance  —  retirement  age  for  paymasters'  clerlcsS]  *  »  *  That 
hereafter  Army  paymasters'  clerks  and  the  expert  accountant.  Inspector  Gen- 
eral's Department,  shall  receive  mileage  at  the  same  rates  and  under  the  same 
conditions  as  is  provided  by  law  for  officers  of  the  Army:  Provided  further. 
That  hereafter  the  age  limit  for  the  retirement  of  Army  paymasters'  clerks 
shall  be  the  same  as  the  age  limit  for  the  retirement  of  conmiissioned  officers 
of  the  Army.    [57  Stat.  L.  575.] 

[Extra  pay  to  enlisted  men  for  reporting.]  ♦  *  »  That  hereafter  enlisted 
men  may  be  detailed  to  serve  as  stenographic  reporters  for  general  courts- 
martial,  courts  of  inquiry,  military  commissions,  and  retiring  boards,  and  while 
so  serving  shall  receive  extra  pay  at  the  rate  of  not  exceeding  five  cents  for  each 
one  hundred  words  taken  in  shorthand  and  transcribed,  such  extra  pay  to  be 
met  from  the  annual  appropriation  for  expenses  of  courts-martial,  and  so  forth. 
[57  Stat.  L.  575.] 

[Discharge  of  enlisted  men  —  transportation  allowed  to  place  of  original  en- 
listment—  selection  of  other  place,  etc.]  *  *  ♦  That  hereafter  when  an 
enlisted  man  is  discharged  from  the  service,  except  by  way  of  punishment  for 
an  offense,  he  shall  be  entitled  to  transportation  in  kind  and  subsistence  from 
the  place  of  his  discharge  to  the  place  of  his  enlistment,  or  to  such  other  place 
within  the  continental  limits  of  the  United  States  as  he  may  select,  to  which 
the  distance  is  no  greater  than  from  the  place  of  discharge  to  place  of  enlist- 
ment; but  if  the  distance  be  greater  he  may  be  furnished  with  transportation 
in  kind  and  subsistence  for  a  distance  equal  to  that  from  place  of  discharge 
to  place  of  enlistment,  or,  in  lieu  of  such  transportation  and  subsistence,  he  shall, 
if  he  so  elects,  receive  two  cents  a  mile,  except  for  sea  travel,  from  the  place 
of  his  discharge  to  the  place  of  his  enlistment     [57  Stat.  L.  576.] 

[Increase  of  pay  for  foreign  service  —  not  applicable  to  Canal  Zone,  etc.] 

*  *  *  That  hereafter  the  laws  allowing  increase  of  pay  to  officers  and  enlist- 
ed men  for  foreign  service  shall  not  apply  to  service  in  the  Canal  Zone,  Panama, 
or  Hawaii  or  Porto  Kico.     [57  Stat.  L.  576.] 

[ChecJcs  to  indorsee  of  pay  accounts  permitted  —  effect  of  payment.]  *  *  * 
That  section  thirty-six  hundred  and  twenty,  Revised  Statutes,  as  amended  by 
the  Act  of  Congress  approved  February  twenty-seventh,  eighteen  hundred  and 
seventy-seven,  shall  not  be  construed  as  precluding  Army  paymasters  from 
drawing  checks  in  favor  of  the  person  or  institution  designated  by  indorsement 
made  on  his  monthly  pay  account  by  any  officer  of  the  Army  if  the  pay  account 
has  been  deposited  for  payment  on  maturity  in  conformity  with  such  regula- 
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tions  as  the  Secretary  of  War  may  prescribe :  Provided  further.  That  payment 
by  the  United  States  of  a  check  on  the  indorsement  of  the  indorsee  specified  on 
the  pay  accoimt  shall  be  a  full  acquittance  for  the  amount  due  on  the  pay  ac- 
count.    [37  Stat.  L.  577.] 

For  R.  S.  sec.  3620,  see  6  Fed.  Stat.  Annot.  650. 

[Annual  statement  of  sales  not  required."]  *  *  *  That  hereafter  the  pro- 
visions of  section  five  of  the  Act  of  June  thirtieth,  nineteen  hundred  and  six 
(Thirty-fourth  Statutes,  page  seven  hundred  and  sixty-three),  shall  not  be 
construed  to  apply  to  the  Subsistence  Department.     [87  Stat.  L.  579.] 

For  sec.  5  of  the  Act  of  June  30,  1906,  see  1909  Supp.  Fed.  Stat.  Annot.  565. 

[Secretary  of  War  to  adjust  and  report  on  clavms.']  *  *  *  That  hereafter 
the  Secretary  of  War  is  authorized  to  consider,  ascertain,  adjust,  and  determine 
the  amounts  due  on  all  claims  for  damages  to  and  loss  of  private  property  when 
the  amount  of  the  claim  does  not  exceed  the  sum  of  one  thousand  dollars,  oc- 
casioned by  heavy  gun  fire  and  target  practice  of  troops,  and  for  damages  to 
vessels,  wharves,  and  other  private  property,  found  to  be  due  to  maneuvers  or 
other  military  operations  for  which  the  Government  is  responsible,  and  report 
the  amounts  so  ascertained  and  determined  to  be  due  the  claimants  to  Congress 
at  each  session  thereof  through  the  Treasury  Department  for  payment  as  legal 
claims  out  of  appropriations  that  may  be  made  by  Congress  therefor.  [87  Stat, 
L.  586.] 

m 

[Payment  for  sales,  etc.,  to  other  "bureaus  or  departments  —  price,  etc.] 
♦  *  *  That  hereafter  when  authorized  transfers  or  sales  of  ordnance  or 
ordnance  stores  are  made  to  another  bureau  of  the  War  Department,  or  to  an- 
other executive  department  of  the  Government,  payment  therefor  shall  be  made 
by  the  proper  disbursing  officer  of  the  bureau,  office,  or  department  concerned. 
When  the  transaction  is  between  two  bureaus  of  the  War  Department,  the  price 
to  be  charged  shall  be  the  cost  price  of  the  stores,  including  the  cost  of  inspec- 
tion. When  the  transaction  is  between  the  Ordnance  Department  and  another 
executive  department  of  the  Government,  the  price  to  be  charged  shall  include 
the  cost  price  of  the  stores  and  the  costs  of  inspection  and  transportation.  [87 
Stat.  L.  589.] 

Sec.  2.  [Army  Reserve.]  That,  for  the  purpose  of  utilizing  as  an  auxiliary 
to  the  Army  Reserve  hereinafter  provided  for  the  services  of  men  who  have  had 
experience  and  training  in  the  Regular  Army,  in  time  of  war  or  when  war  is 
imminent,  and  after  the  President  shall,  by  proclamation,  have  called  upon 
honorably  discharged  soldiers  of  the  Regular  Army  to  present  themselves  for 
reenlistment  therein  within  a  specified  period,  subject  to  such  conditions  as  may 
be  prescribed  in  said  proclamation,  any  person  who  shall  have  been  discharged 
honorably  from  said  Army,  with  character  reported  as  at  least  good,  and  who 
having  been  found  physically  qualified  for  the  duties  of  a  soldier,  if  not  over 
forty-five  years  of  age,  shall  reenlist  in  the  line  of  said  Army  or  in  the  Signal  or 
Hospital  Corps  thereof  within  the  period  that  shall  be  specified  in  said  procla- 
mation, shall  receive  on  so  reenlisting  a  bounty  which  shall  be  computed  at  the 
rate  of  eight  dollars  for  each  month  for  the  first  year  of  the  period  that  shall 
have  elapsed  since  his  last  discharge  from  the  Regular  Army  and  the  date  of  his 
reenlistment  therein  under  the  terms  of  said  proclamation;  at  the  rate  of  six 
dollars  per  month  for  the  second  year  of  such  period:  at  the  rate  of  four  dollars 
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per  m^ju\L  for  tie  tlird  jear  of  •--  i  period :  a^i  at  tLe  raie  cf  twi 

mcLtb  for  anj  Fii'jsecaeni  year  of  s^icia  peric^d,  b::i  no  boTiLTj  in  ciqcbk  n:  in? 

LziT  CTei  dc'.I^rs  gha.i  be  paid  to  arj  person  under  tLe  tenri  of  thi*  Acl. 

Ai.d  tLat  on  and  after  yoTe:i.:«er  £r?u  nineteen  Lunirad  szid  XimlT^ 
eLlIrtmei:*^  in  the  BegTjlar  Arn:v  fr.au  be  f-r  the  term  cf  bptcs  tbb3l.  liit 
foTir  vears  in  the  serricjc  with  tLe  orgai^ization*  of  viici  tboBe  cLiifciur  sntZ 
form  a  p^irt.  ani  except  as  otLerwii^  prov:.J*:^i  Lerein.  tie  Iilsi  lirBt  T^sur?  la 
f  :r]orgh  and  attacbed  to  the  Amiv  Eeserre  hereinafter  prci^iec  rciir:  J  '^f-mi^'f. 
TLat  a:  the  expiration  of  four  jeara*  o:;i.iiiinon«  service  witi  snei  C'lTHiisEDictfw 
either  under  a  first  or  anv  subsecu^at  enlistment,  anv  soliier  jl^t  be  r  " 
for  another  period  of  seven  jears,  as  above  p^'^^'riied  for,  in  viii 
fball  receive  his  final  dischxirge  iTf:.Tsi  bis  prior  cniistinen::  Prvr^^ii  ^'ur-.X 
That  anv  enlisted  man,  at  the  expiration  of  three  vears"  cc'i:iimic»Tff  scrrifle  "w^ 
gu'^rh  organizations,  either  uncer  a  ir-ti  or  anv  s-j'n^^e" -ent  eEtlistmerit.  irr»DD  hi 
written  application,  mav  be  f urlc' t'hed  and  transferred  to  ibe  Arzij  Eessre, 
in  the  dLrcretion  of  the  Seeretarv  of  War,  in  which  event  be  shaZ  not  be  ccTitled 
to  reenlist  in  the  service  until  the  exjjiration  of  his  term  of  seT^n  v^eiLrs:  Prrk- 
tid^d  further.  That  for  all  enlistments  hereafter  aj-i-implishe-i  under  the  pro- 
visions  of  this  Act,  four  years  shall  be  counted  as  an  eniiscnent  jieri'i^d  in 
computing  continuous-service  pav:  Proiiied  furi^er.  Thai  hereafter  the  Army 
Reserve  shall  consist  of  all  enlisted  men  who,  after  having  served  nc«  less  than 
four  years  with  the  organizations  of  which  they  form  a  pan,  shall  receive  fur- 
louglis  without  pay  or  allowances  tintil  the  expiration  of  their  tenns  of  enlist- 
ment, t-ogether  with  tran=j»ortation  in  kind  and  Eul»sistence  as  provided  for  by 
this  Act  in  the  case  of  di^ch^irged  soldiers,  but  when  any  scliier  is  furlotighed 
to  the  Reserve  bis  accounts  shall  be  closed  and  he  shall  be  paid  in  full  to  the 
date  s'Jch  furlough  becomes  effective:  Provided  furih^r.  That  any  enlisted  man, 
subJ€3Ct  to  good  c^jDd  jct  and  phvsical  fitness  for  duty,  upon  his  written  applica- 
tion to  that  effect,  shall  have  the  right  of  remaining  with  the  organization  to 
which  he  belongs  until  the  completion  of  his  whole  enlistment,  without  passing 
into  the  R/^&erve:  Provided  further.  That  except  uf»on  reenlistment  after  four 
years*  service  or  as  now  otherwise  provided  for  by  law,  no  oilisted  man  shall 
rer-eive  a  final  div-harge  tmtil  the  expiration  of  his  seven-year  term  of  enlist- 
ment, in';jv.d-i*g  hi*  term  of  service  in  the  Army  Reserve,  but  any  such  enlisted 
man  if.av  be  r^?eijJ;^ted  for  a  further  term  of  seven  vears  under  the  same  con- 
diUoL^  in  the  Am-y  at  large,  or,  in  the  discretion  of  the  Secretary  of  War,  for 
a  U,'rm  of  three  y^dirs  in  the  Army  Reserve;  and  any  person  who  may  have  been 
djiiif:harg'?d  honorahly  from  the  Regular  Army,  with  character  reported  as  at  least 
jT'yyi,  a:.d  who  La.^  Uen  found  physically  qualified  for  the  duti^  of  a  soldier, 
if  not  over  f'^ny-Hye  vears  of  age.  mav  be  enlisted  in  the  Armv  Reserve  for  a 
huu'ilur  Vir:ss  of  three  years:  And  provided  further.  That  in  the  event  of  actual 
or  threa*'rrj'rd  ho-.tiJlties  the  President,  when  so  authorized  by  Congress,  may 
feuirimon  ail  iiTi'yyjLijA  soldiers  who  belong  to  the  Army  Reserve  to  rejoin  their 
resr*ective  OTiiaulziiUoiiii,  and  during  the  continuance  of  their  service  with  such 
organizatious  they  fehail  receive  the  pay  and  allowances  authorized  by  law  for 
soldiers  6er\'iLg  therein,  and  any  enlisted  man  who  shall  have  reenlisted  in  the 
Army  Reserve  shall  receive  during  such  ser\'ice  the  additional  pay  now  provided 
1)V  law  for  the  soldiers  of  his  arm  of  the  service  in  their  second  enlistment 
period.  Upon  reporting  for  duty,  and  being  foimd  physically  fit  for  service, 
they  shall  receive  a  sum  equal  to  tive  dollars  per  month  for  each  month  during 
which  they  shall  have  beLjuired  to  the  Reserve,  as  well  as  the  actual  cost  of 
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transportation  and  subsistence  from  their  homes  to  the  places  at  which  they  may 
be  ordered  to  report  for  duty  under  such  summons.     [37  Stat  L,  690.'] 

Sec.  3.  [Quartermaster  Corps,']  That  the  office  establishments  of  the 
Quartermaster  General,  the  Commissary  General,  and  the  Paymaster  General 
of  the  Army  are  hereby  consolidated  and  shall  hereafter  constitute  a  single 
bureau  of  the  War  Department,  which  shall  be  known  as  the  Quartermaster 
Corps,  and  of  which  the  Chief  of  the  Quartermaster  Corps  created  by  this  Act 
shall  be  the  head.  The  Quartermaster's,  Subsistence,  and  Pay  Departments  of 
the  Army  are  hereby  consolidated  into  and  shall  hereafter  be  known  as  the 
Quartermaster  Corps  of  the  Army.  The  officers  of  said  departments  shall  here- 
after be  known  as  officers  of  said  corps  and  by  the  titles  of  the  rank  held  by  them 
therein,  and,  except  as  hereinafter  specifically  provided  to  the  contrary,  the 
provisions  of  sections  twenty-six  and  twenty-seven  of  the  Act  of  Congress  ap- 
proved February  second,  nineteen  hundred  and  one,  entitled  "An  Act  to  increase 
the  efficiency  of  the  permanent  military  establishment  of  the  United  States," 
are  hereby  extended  so  as  to  apply  to  the  Quartermaster  Corps  in  the  manner 
and  to  the  extent  to  which  they  now  apply  to  the  Quartermaster's,  Subsistence, 
and  Pay  Departments,  and  the  provision  [s]  of  said  sections  of  said  Act  relative 
to  chiefs  of  staff  corps  and  departments  shall,  so  far  as  they  are  applicable, 
apply  to  all  offices  and  officers  of  the  Quartermaster  Corps  with  rank  above  that 
of  colonel.  The  officers  now  holding  commissions  as  officers  of  the  said  de- 
partments shall  hereafter  have  the  same  tenure  of  commission  in  the  Quarter- 
master Corps,  and  as  officers  of  said  corps  shall  have  rank  of  the  same  grades  and 
dates  as  that  now  held  by  them,  and,  for  the  purpose  of  filling  vacancies  among 
them,  shall  constitute  one  list,  on  which  they  shall  be  arranged  according  to 
rank.  So  long  as  any  officers  shall  remain  on  said  list  any  vacancy  occurring 
therein  shall  be  filled,  if  possible,  from  among  such  officers,  by  selection  if  the 
vacancy  occurs  in  a  grade  above  that  of  colonel,  and,  if  the  vacancy  occurs  in  a 
grade  not  above  that  of  colonel,  by  the  promotion  of  an  officer  who  would  have 
been  entitled  to  promotion  to  that  particular  vacancy  if  the  consolidation  of 
departments  hereby  prescribed  had  never  occurred :  Provided,  That  on  and  after 
the  first  day  of  January,  nineteen  hundred  and  seventeen,  any  vacancies  occur- 
ring among  officers  of  the  Quartermaster  Corps  with  rank  above  that  of  colonel 
may,  in  the  discretion  of  the  President,  be  filled  by  selection  from  among  officers 
who  shall  have  served  by  detail  in  said  corps  for  not  less  than  four  years :  Pro- 
vided further.  That  not  to  exceed  six  officers  holding  commissions  with  the  rank 
of  captain  in  the  Quartermaster  Corps  and  who  have  lost  in  relative  rank 
through  irregularities  of  promotion  and  the  operation  of  separate  promotion 
within  the  three  departments  hereby  consolidated,  may,  in  the  discretion  of  the 
President  and  subject  to  examination  for  promotion  as  prescribed  by  law,  be 
advanced  to  the  grade  of  major  in  the  Quartermaster  Corps,  and  anyofficer  who 
shall  be  advanced  to  said  grade  under  the  terms  of  this  proviso  shall  be  tem- 
porarily an  additional  officer  of  said  grade  but  only  until  a  vacancy  shall  occur 
for  him  on  the  list  of  officers  of  said  grade  as  hereafter  limited ;  and  no  officer 
shall  be  detailed  to  fill  any  vacancy  on  the  list  of  majors  of  the  Quartermaster 
Corps  until  after  all  additional  officers  authorized  by  the  proviso  shall  have  been 
absorbed.  The  noncommissioned  officers  now  known  as  post  quartermaster  ser- 
geants and  post  commissary  sergeants  shall  hereafter  be  known  as  quartermaster 
sergeants ;  the  Army  paymaster's  clerks  shall  be  known  as  pay  clerks,  and  each 
of  said  noncommissioned  officers  and  pay  clerks  shall  continue  to  have  the  pay, 
allowances,  rights,  and  privileges  now  allowed  him  by  law:  Provided  further, 
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That  no  details  to  fill  vacancies  in  the  grade  of  colonel  in  the  Quartermaster 
0)rps  shall  he  made  until  the  number  of  oflBcers  of  that  grade  shall  have  been 
reduced  by  three,  and  thereafter  the  number  of  officers  in  that  grade  shall  not 
exceed  twelve ;  and  no  details  to  fill  vacancies  in  the  grade  of  lieutenant-colonel 
in  the  Quartermaster  Corps  shall  be  made  until  the  number  of  officers  of  that 
grade  shall  have  been  reduced  by  three,  and  thereafter  the  number  of  officers 
of  that  grade  shall  not  exceed  eighteen ;  and  no  details  to  fill  vacancies  in  the 
grade  of  major  in  the  Quartermaster  Corps  shall  be  made  until  the  number  of 
officers  of  that  grade  shall  have  been  reduced  by  nine,  and  thereafter  the  number 
of  officers  in  said  grade  shall  not  exceed  forty-eight;  and  no  details  to  fill  va- 
cancies in  the  grade  of  captain  in  the  Quartermaster  Corps  shall  be  made  until 
after  the  number  of  officers  of  that  grade  shall  be  reduced  by  twenty-nine,  and 
thereafter  the  number  of  officers  of  said  grade  shall  not  exceed  one  hundred  and 
two;  and  whenever  the  separation  of  a  line  officer  of  any  grade  and  arm  from 
the  Quartermaster  Corps  shall  create  therein  a  vacancy  that,  under  the  terms 
of  this  proviso,  can  not  be  filled  by  detail  such  separation  shall  operate  to  make 
a  permanent  reduction  of  one  in  the  total  number  of  officers  of  said  grade  and 
arm  in  the  line  of  the  Army  as  soon  as  such  reduction  can  be  made  without 
depriving  any  officer  of  his  commission:  Provided  further.  That  whenever  the 
Secretary  of  War  shall  decide  that  it  is  necessary  and  practicable,  regimental, 
battalion,  and  squadron  quartermasters  and  commissaries  shall  be  required  to 
perform  any  duties  that  junior  officers  of  the  Quartermaster  Corps  may  prop- 
erly be  required  to  perform,  and  regimental  and  battalion  quartermaster  and 
commissary  sergeants  shall  be  required  to  perform  any  duties  that  noncommis- 
sioned officers  or  pay  clerks  of  the  Quartermaster  Corps  may  properly  be  re- 
quired to  perform,  but  such  regimental,  battalion  and  squadron  quartermasters 
and  commissaries  shall  not  be  required  to  receipt  for  any  money  or  property 
which  does  not  pertain  to  their  respective  regiments,  battalions,  or  squadrons, 
and  they  shall  not  be  separated  from  the  organization  to  which  they  belong: 
Provided  further.  That  such  duty  or  duties  as  are  now  required  by  law  to  be 
performed  by  any  officer  or  officers  of  the  Quartermaster's,  Subsistence,  or  Pay 
Departments  shall  hereafter  be  performed  by  such  officer  or  officers  of  the 
Quartermaster  Corps  as  the  Secretary  of  War  may  designate  for  the  purpose: 
Provided  further.  That  there  shall  be  a  Chief  of  the  Quartermaster  Corps,  who 
shall  have  the  rank  of  major  general  while  so  serving,  and  who  shall  be  appoint- 
ed bv  the  President,  bv  and  with  the  advice  and  consent  of  the  Senate,  from 
among  the  officers  of  said  corps  and  in  accordance  with  the  requirements  of  sec- 
tion twenty-six  of  the  Act  of  Congress  approved  February  second,  nineteen 
hundred  and  one,  hereinbefore  cited:  Provided  further.  That  when  the  first 
vacancy  in  the  grade  of  brigadier  general  in  the  Quartermaster  Corps,  except  a 
vacancy  caused  by  the  expiration  of  a  limited  term  of  appointment,  shall  here- 
after occur  that  vacancy  shall  not  be  filled,  but  the  office  in  which  the  vacancy 
occurs  shall  immediately  cease  and  determine:  Provided  further.  That  the 
Quartermaster  Corps  shall  be  subject  to  the  supervision  of  the  Chief  of  Staff 
to  the  extent  the  departments  hereby  consolidated  into  said  corps  have  here- 
tofore been  subject  to  such  supervision  imder  the  terms  of  the  existing  law: 
And  provided  further.  That  for  the  purpose  of  carrying  into  effect  the  pro- 
visions of  this  section  the  President  is  hereby  authorized  to  appoint,  by  and 
with  the  advice  and  consent  of  the  Senate,  the  Chief  of  the  Quartermaster 
Corps  herein  provided  for  immediately  upon  the  passage  of  this  Act,  and  h 
shall  be  the  duty  of  the  said  chief,  under  the  direction  of  the  President  and  the 
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Secretary  of  War,  to  put  into  effect  the  provisions  of  this  section  not  less  than 
sixty  days  after  the  passage  of  this  Act    [57  Stat,  L,  5fii.] 

Sec.  4.  [Civilian  employees  to  he  replaced  hy  enlisted  men  in  Quartermaster 
CorpsJ}  That  as  soon  as  practicable  after  the  creation  of  a  Quartermaster  Corps 
in  the  Army  not  to  exceed  four  thousand  civilian  employees  of  that  corps,  re- 
ceiving a  monthly  compensation  of  not  less  than  thirty  dollars  nor  more  than 
one  hundred  and  seventy-five  dollars  each,  not  including  civil  engineers,  super- 
intendents of  construction,  inspectors  of  clothing,  clothing  examiners,  inspectors 
of  supplies,  inspectors  of  animals,  chemists,  veterinarians,  freight  and  passenger 
rate  clerks,  civil  service  employees,  and  employees  of  the  classified  service,  em- 
ployees of  the  Army  transport  service  and  harbor-boat  service,  and  such  other 
employees  as  may  be  required  for  technical  work,  shall  be  replaced  permanent- 
ly by  not  to  exceed  an  equal  number  of  enlisted  men  of  said  corps,  and  all  en- 
listed men  of  the  line  of  the  Army  detailed  on  extra  duty  in  the  Quartermaster 
Corps  or  as  bakers  or  assistant  bakers  shall  be  replaced  permanently  by  not 
to  exceed  two  thousand  enlisted  men  of  said  corps;  and  for  the  purposes  of 
this  Act  the  enlistment  in  the  military  service  of  not  to  exceed  six  thousand 
men,  who  shall  be  attached  permanently  to  the  Quartermaster  Corps  and  who 
shall  not  be  counted  as  a  part  of  the  enlisted  force  provided  by  law,  is  hereby 
authorized :  Provided,  That  the  enlisted  force  of  the  Quartermaster  Corps  shall 
consist  of  not  to  exceed  fifteen  master  electricians,  six  hundred  sergeants  (first 
class),  one  thousand  and  five  sergeants,  six  hundred  and  fifty  corporals,  two 
thousand  five  hundred  privates  (first  class),  one  thousand  one  hundred  and 
ninety  privates,  and  forty-five  cooks,  all  of  whom  shall  receive  the  same  pay 
and  allowances  as  enlisted  men  of  corresponding  grades  in  the  Signal  Corps 
of  the  Army,  and  shall  be  assigned  to  such  duties  pertaining  to  the  Quarter-* 
master  Corps  as  the  Secretary  of  War  may  prescribe:  Provided  further.  That 
the  Secretary  of  War  may  fix  the  limits  of  age  within  which  civilian  employees 
who  are  actually  employed  by  the  Government  when  this  Act  takes  effect  and 
who  are  to  be  replaced  by  enlisted  men  under  the  terms  of  this  Act  may  enlist 
in  the  Quartermaster  Corps:  Provided  further.  That  nothing  in  this  section 
shall  be  held  or  construed  so  as  to  prevent  the  employment  of  the  class  of  civilian 
employees  excepted  from  the  provisions  of  this  Act  or  the  continued  employ- 
ment of  civilians  included  in  the  Act  until  such  latter  employees  have  been 
replaced  by  enlisted  men  of  the  Quartermaster  Corps.     [57  Stat.  L.  59S.'] 

Sec.  5.  [General  Staff  Corps.l  That  hereafter  the  General  Staff  Corps 
shall  consist  of  two  general  officers,  one  of  whom  shall  be  the  Chief  of  Staff,  four 
colonels,  six  lieutenant  colonels,  twelve  majors,  and  twelve  captains  or  first 
lieutenants,  all  of  whom  shall  be  detailed  from  the  Army  at  large  in  the  manner 
and  for  the  periods  prescribed  by  law:  Provided,  That  hereafter,  except  as 
otherwise  provided  herein,  when  any  officer  shall  under  the  provisions  of  sec- 
tion twenty-six  of  the  Act  of  Congress  approved  February  second,  nineteen 
hundred  and  one,  be  appointed  to  an  office  with  rank  above  that  of  colonel,  his 
appointment  to  said  office  and  his  acceptance  of  the  appointment  shall  create 
a  vacancy  in  the  arm,  staff  corps,  or  staff  department  from  which  he  shall  be 
appointed,  and  said  vacancy  shall  be  filled  in  the  manner  prescribed  by  exist- 
ing law,  but  he  shall  retain  in  saicl  arm,  staff  corps,  or  staff  department,  the 
same  relative  position  that  he  would  have  held  if  he  had  not  been  appointed 
to  said  office,  and  he  shall  return  to  said  relative  position  upon  the  expiration 
of  hia  appointment  to  said  office  unless  he  shall  be  reappointed  thereto  j  and  if 
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"under  the  operation  of  this  proviso  the  number  of  officers  of  any  particular 
grade  in  any  arm,  staff  corps,  or  staff  department,  shall  at  any  time  exceed 
the  number  authorized  by  law,  no  vacancy  occurring  in  said  grades  shall  be 
filled  until  after  the  total  number  of  officers  therein  shall  have  been  reduced 
below  the  number  authorized  by  law ;  but  nothing  in  this  proviso  shall  be  held 
to  apply  in  the  case  of  any  officer  who  now  holds  a  four-year  appointment  to 
an  office  with  rank  above  that  of  colonel,  and  whose  return  to  the  relative  position 
that  he  would  have  held  if  he  had  not  been  appointed  to  said  office  is  not  pos- 
sible under  existing  law.     [57  Stat.  L.  69J/.,'] 

Sec.  6.  [Service  as  cadet  not  to  he  counted  as  officer's  service,']  That  here- 
after the  service  of  a  cadet  who  may  hereafter  be  appointed  to  the  United  States 
Military  Academy  or  to  the  Naval  Academy  shall  not  be  counted  in  computing 
for  anv  purpose  the  length  of  service  of  any  officer  of  the  Army.  [57  Stat» 
L.  69 1] 

Sec.  7.  [Appropriations  of  departments  available  for  consolidated  corps.'\ 
That  the  appropriations  herein  provided  for  the  several  departments  consoli- 
dated under  this  Act  shall  be  available  for  the  consolidated  corps  herein  created. 
[S7  Stat.  L.  59Jf.'\ 

Sec.  8.  [No  officer's  rank  diminished,  etc.']  That  nothing  in  this  Act  shall 
be  held  or  construed  so  as  to  separate  any  officer  from  the  Army  or  to  diminish 
the  rank  now  held  by  him,  and  that  all  laws  and  parts  of  laws,  so  far  as  they  are 
inconsistent  with  the  terms  of  this  Act,  be,  and  they  are  hereby,  repealed.  [37 
Stat.  L.  694.] 


[^Aviation  duty  —  increase  of  pay  —  detail  limited  —  tour  of  detail  —  total 
of  officers  not  increased.]  *  *  *  That  from  and  after  the  passage  and 
approval  of  this  Act  the  pay  and  allowances  that  are  now  or  may  be  hereafter 
fixed  by  law  for  officers  of  the  Kegular  Army  shall  be  increased  thirty-five  per 
centum  for  such  officers  as  are  now  or  mav  be  hereafter  detailed  by  the  Secre- 
tary  of  War  on  aviation  duty :  Provided,  That  this  increase  of  pay  and  allow- 
ances shall  be  given  to  such  officers  only  as  are  actual  flyers  of  heavier  than  air 
craft,  and  while  so  detailed:  Provided  further.  That  no  more  than  thirty  officers 
shall  be  detailed  to  the  aviation  service :  Provided  further.  That  paragraph  two 
of  section  twenty-six  of  an  Act  of  Congress  approved  February  second,  nineteen 
hundred  and  one,  entitled  "An  Act  to  increase  the  efficiency  of  the  permanent 
military  establishment  of  the  United  States,"  shall  not  limit  the  tour  of  detail 
to  aviation  duty  of  officers  below  the  grade  of  lieutenant  colonel:  Provided 
further.  That  nothing  in  this  provision  shall  be  construed  to  increase  the  total 
number  of  officers  now  in  the  Regular  Army.     [37  Stat.  L.  705,] 

This   and  the  three  paragraphs   foUowing   are   from   the   Army  Appropriation   Act   of 
March  2,  1913,  ch.  93. 

[Staff  service  with  troop,  etc.,  deemed  line  duty  —  performance  of  Quarter- 
master Corps  duty  by  regimental,  etc.,  staff  officers.]  *  *  *  That  hereafter, 
in  determining  the  eligibility,  under  the  provisions  of  the  Act  of  Congress  ap- 
proved August  twenty-fourth,  nineteen  hundred  and  twelve,  of  troop,  battery, 
or  company  officers  for  detail  as  officers  of  the  various  staff  corps  and  depart- 
ments of  the  Army,  except  the  General  Staff  Corps,  service  actuallv  performed 
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by  any  such  officer  with  troops  prior  to  December  fifteenth,  nineteen  hundred 
and  twelve,  as  a  regimental,  battalion,  or  squadron  staff  officer,  shall  be  deemed 
to  have  been  duty  with  a  battery,  company,  or  troop:  Provided  further.  That 
regimental,  battalion,  and  squadron  quartermasters  and  commissaries  shall  here- 
after be  required  to  perform  the  duties  of  officers  of  the  Quartermaster  Corps, 
including  the  receipting  for  any  money  or  property  pertaining  to  said  corps, 
when  no  officer  of  the  Quartermaster  Corps  is  present  for  such  duties,  and  noth- 
ing contained  in  the  Army  appropriation  Act  approved  August  twenty-fourth, 
nineteen  hundred  and  twelve,  shall  hereafter  be  held  or  construed  so  as  to  pre- 
vent competent  authority  from  requiring  any  officers  of  the  Army  to  act  tempor- 
arily as  quartermasters  wherever  there  shall  be  no  officers  of  the  Quartermaster 
Corps  and  no  regimental,  battalion,  or  squadron  quartermasters  or  commissaries . 
present  for  such  duty.     \_31  Stat,  L,  706.} 

IJudge  Advocate  General's  Department  —  number  of  majors.}  Judge  Ad- 
vocate Gexeral^s  Department:  *  *  *  That  hereafter  the  number  of 
majors  in  said  department  shall  be  seven:  Provided,  That  this  shall  not  be  so 
construed  as  to  increase  the  total  number  of  officers  now  in  the  Regular  Army. 
[37  Stat.  L.  708.} 

• 

[Checks  to  indorsees  of  pa^y  accounts  permitted  —  effect  of  payment.}  *  *  * 
That  hereafter  section  thirty-six  hundred  and  twenty,  Eevised  Statutes,  as 
amended  by  the  Act  of  Congress  approved  February  twenty-seventh,  eighteen 
hundred  and  seventy-seven,  shall  not  be  construed  as  precluding  officers  of  the 
Quartermaster  Corps  from  drawing  checks  in  favor"  of  the  person  or  institution 
designated  by  indorsement  made  on  his  monthly  pay  account  by  any  officer  of 
the  Army  if  the  pay  account  has  been  deposited  for  payment  on  maturity  in  con- 
formity with  such  regulations  as  the  Secretary  of  War  may  prescribe:  Provided 
further.  That  payment  by  the  United  States  of  a  check  on  the  indorsement  of 
the  indorsee  specified  on  the  pay  account  shall  be  a  full  acquittance  for  the 
amount  due  on  the  pay  account.     [37  Stat.  L.  710.} 

For  R.  S.  sec.  3620  as  amended,  see  6  Fed.  Stat.  Annot.  550. 
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WATERS  (INCLUDING  IRRIGATION). 

Act  of  April  30,  1912,  Ch.  100,  420. 

Irrigation  Act  —  Homesteaders  under,  Allowed  Time  to  Reestablish 
Residence  after  Water  Available  —  Actual  Residence  Requited, 
420. 

Act  of  August  9,  1912,  Ch.  278,  421. 

Seel.  Reclamation  Act  —  Homesteaders  under,  to  Receive  Patent  when 
Conditions  Completed  —  Final  Water-right  Certificates  —  Payment 
in  Full  Required,  421'. 

2,  Lien  Reserved  to  United  States  —  Forfeiture  of  Title  on  Default  of 

Payment  —  Sale,  etc.  Authorized  —  Bidding  in  by  United  States, 
421. 

3,  Certificate  of  Final  Payment  —  Single  Holdings  Limited  —  Excess 

Acquired  by  Descent,  etc,  —  Forfeiture  of  Prohibited  Excess,  422. 

4,  Agents,  to   Receive   Payments  —  Record   to    be   Kept  —  Copies   of 

Records,  etc,  422. 

5,  Enforcement  in  District  Courts,  422. 

Act  of  August  24,  1912,  Ch.  388,  423. 

Gila  River  Indian  Reservation  Irrigation  Project  -^Repayment  of 
Cost  —  Cost  a  Lien  on  Allotment  Patents  —  Not  Enforced  against 
Original  Allottee  —  Satisfaction  of  Lien,  423. 


OROSS-REFEREKCES. 

Sec  PUBLIC  LANDS;  RIVERS,  HARBORS  AND  CANALS, 


An  Act  For  the  relief  of  homestead  entrymen  under  the  reclamation  projects  in  the  United 

States. 

lAct  of  April  30,  1912,  eh.  100.1 

[Irrigation  Act  —  homesteaders  under,  allowed  time  to  reesiablish  residence 
after  water  availahle  —  actual  residence  required."]  That  no  qualified  entry- 
man  who  prior  to  June  twenty-fifth,  nineteen  hundred  and  ten,  made  bona  fide 
entry  upon  lands  proposed  to  be  irrigated  under  the  provisipns  of  the  Act  of  June 
seventeenth,  nineteen  hundred  and  two,  the  national  reclamation  law,  and  who 
established  residence  in  good  faith  upon  the  lands  entered  by  him,  shall  be  sub- 
ject to  contest  for  failure  to  maintain  residence  or  make  improvements  upon  his 
land  prior  to  the  time  when  water  is  availal)le  for  the  irrigation  of  the  lands 
embraced  in  his  entry,  but  all  such  entrymen  shall,  within  ninety  days  after  the 
issuance  of  the  public  notice  required  by  section  four  of  the  reclamation  Act, 
fixing  the  date  when  water  will  be  available  for  irrigation,  file  in  the  local  land 
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■ 

office  a  water-right  application  for  the  irrigable  lands  embraced  in  his  entry, 
in  conformity  with  the  public  notice  and  approved  farm-unit  plat  for  the  town- 
ship in  which  his  entry  lies,  and  shall  also  file  an  affidavit  that  he  has  reestab- 
lished his  residence  on  the  land  with  the  intention  of  maintaining  the  same  for 
a  period  sufficient  to  enable  him  to  make  final  proof:  Provided,  That  no  such 
entryman  shall  be  entitled  to  have  counted  as  part  of  the  required  period  of 
residence  any  period  of  time  during  which  he  was  not  actually  upon  the  said 
land  prior  to  the  date  of  the  notice  aforesaid,  and  no  application  for  the  entry 
of  said  lands  shall  be  received  until  after  ihe  expiration  of  the  ninety  days 
after  the  issuance  of  notice  within  which  the  entryman  is  hereby  required  to 
reestablish  Ids  residence  and  apply  for  water  right     [57  Stat.  L.  106.] 

For  the  Act  of  June  17,  1902,  aboTe  referred  to,  tee  7  Fed.  Stat.  Annot.  IMS. 


An  Act  Providing  for  patenta  on  recUmation  entries,  and  for  other  purposes. 

lAct  of  Attgust  9,  1012,  eh.  278.1 

[Seo.  1.]  [^Reclamation  Act  —  homesteaders  under,  to  receive  paient  wh^n 
conditions  completed  —  fined  vmter-right  certificates  —  payment  in  full  re- 
quired.]  That  any  homestead  entryman  under  the  Act  of  June  seventeenth, 
nineteen  hundred  and  two,  known  as  the  reclamation  Act,  including  entrymen 
on  ceded  Indian  lands,  may,  at  any  time  after  having  complied  with  the  provi- 
sions of  law  applicable  to  such  lands  as  to  residence,  reclamation  and  cultivation, 
submit  proof  of  such  residence,  reclamation  and  cultivation,  which  proof,  if 
found  regular  and  satisfactory,  shall  entitle  the  entryman  to  a  patent,  and  all 
purchasers  of  water-right  certificates  on  reclamation  projects  shall  be  entitled 
to  a  final  water-right  certificate  upon  proof  of  the  cultivation  and  reclamation 
of  the  land  to  which  the  certificate  applies,  to  the  extent  required  by  the  reclama- 
tion Act  for  homestead  entrymen :  Provided,  That  no  such  patent  or  certificate 
shall  issue  until  all  sums  due  the  United  States  on  account  of  such  land  or  water 
right  at  the  time  of  issuance  of  patent  or  certificate  have  been  paid.  [S7  Stat. 
L.  266.] 

For  the  Act  of  June  17, 1902,  see  7  Fed.  Stat.  Annot.  1099. 

Seo.  2.  [Lien  reserved  to  United  States  —  forfeiture  of  title  on  default  of 
payment  —  sale,  etc.,  authorized  —  bidding  in  by  United  States.]  That  every 
patent  and  water-right  certificate  issued  under  this  Act  shall  expressly  reserve 
to  the  United  States  a  prior  lien  on  the  land  patented  or  for  which  water  right 
is  certified,  together  .with  all  water  rights  appurtenant  or  belonging  thereto, 
superior  to  all  other  liens,  claims  or  demands  whatsoever  for  the  payment  of 
all  sums  due  or  to  become  due  to  the  United  States  or  its  successors  in  control 
of  the  irrigation  project  in  connection  with  such  lands  and  water  rights. 

Upon  default  of  payment  of  any  amount  so  due  title  to  the  land  shall  pass  to 
the  United  States  free  of  all  encumbrance,  subject  to  the  right  of  the  default- 
ing debtor  or  any  mortgagee,  lien  holder,  judgment  debtor,  or  subsequent  pur- 
chaser to  redeem  the  land  within  one  year  after  the  notice  of  such  default  shall 
have  been  given  by  payment  of  all  moneys  due,  with  eight  per  centum  interest 
and  cost.  And  the  United  States,  at  its  option,  acting  through  the  Secretary  of 
the  Interior,  may  cause  land  to  be  sold  at  any  time  after  such  failure  to  redeem, 
and  from  the  proceeds  of  the  sale  there  shall  be  paid  into  the  reclamation  fund 
all  moneys  due,  with  interest  as  herein  provided,  and  costs.    The  balance  of  the 

421 


Act  of  Aug.  9,  1912.  WATERS.  ^^  o^  Att«-  ^  1^12. 

proceeds,  if  any,  shall  be  the  property  of  the  defaulting  debtor  or  his  assignee: 
Provided,  That  in  case  of  sale  after  failure  to  redeem  under  this  section  the 
United  States  shall  be  authorized  to  bid  in  such  land  at  not  more  than  the 
amount  in  default,  including  interest  and  costs.     [37  Stat.  L.  266.'] 

Sec.  3.  [^Certificate  of  final  payment  —  single  holdings  limited  —  excess 
acquired  by  descent,  etc,  —  forfeiture  of  prohibited  excess,"]  That  upon  full 
and  final  payment  being  made  of  all  amounts  due  on  account  of  the  building 
and  betterment  charges  to  the  United  States  or  its  successors  in  control  of  the 
project,  the  United  States  or  its  successors,  as  the  case  may  be,  shall  issue  upon 
request  a  certificate  certifying  that  pajTuent  of  the  building  and  betterment 
charges  in  full  has  been  made  and  that  the  lien  upon  the  land  has  been  so  far 
satisfied  and  is  no  longer  of  any  force  or  effect  except  the  lien  for  annual 
charges  for  operation  and  maintenance:  Provided,  That  no  person  shall  at  any 
one  time  or  in  any  manner,  except  as  hereinafter  otherwise  provided,  acquire, 
own,  or  hold  irrigable  land  for  which  entry  or  water  right  application  shall  have 
been  made  under  the  said  reclamation  Act  of  June  seventeenth,  nineteen  hun- 
dred and  two,  and  Acts  supplementary  thereto  and  amendatory  thereof,  before 
final  payment  in  full  of  all  instalments  of  building  and  betterment  charges 
shall  have  been  made  on  account  of  such  land  in  excess  of  one  farm  unit  as  fixed 
by  the  Secretary  of  the  Interior  as  the  limit  of  area  per  entry  of  public  land  or 
per  single  o\Miership  of  private  land  for  which  a  water  right  may  be  purchased 
respectively,  nor  in  any  case  in  excess  of  one  hundred  and  sixty  acres,  nor 
shall  water  be  furnished  under  said  Acts  nor  a  water  right  sold  or  recognized 
for  such  excess ;  but  any  such  excess  land  acquired  at  any  time  in  good  faith  by 
descent,  by  will,  or  by  foreclosure  of  any  lien  may  be  held  for  two  years  and  no 
longer  after  its  acquisition;  and  every  excess  holding  prohibited  as  aforesaid 
shall  be  forfeited  to  the  United  States  by  proceedings  instituted  by  the  Attorney 
General  for  that  purpose  in  any  court  of  competent  jurisdiction ;  and  this  provi- 
so shall  be  recited  in  every  patent  and  water-right  certificate  issued  by  the 
.United  States  under  the  provisions  of  this  Act.     [57  Stat,  L.  266,] 

Seo.  4.  [Agents  to  receive  payments  —  record  to  be  kept  —  copies  of  rec- 
ords, etc.]  That  the  Secretary  of  the  Interior  is  hereby  authorized  to  desig- 
nate such  bonded  fiscal  agents  or  officers  of  the  Reclamation  Service  as  he  may 
deem  advisable  on  each  reclamation  project,  to  whom  shall  be  paid  all  sums  due 
on  reclamation  entries  or  water  rights,  and  the  officials  so  designated  shall  keep 
a  record  for  the  information  of  the  public  of  the  sums  paid  and  the  amount 
due  at  any  time  on  account  of  any  entry  made  or  water  right  purchased  imder 
the  reclamation  Act ;  and  the  Secretary  of  the  Interior  shall  make  provision  for 
furnishing  copies  of  duly  authenticated  records  of  entries  upon  payment  of 
reasonable  fees,  which  copies  shall  be  admissible  in  evidence,  as  are  copies  au- 
thenticated under  section  eight  hundred  and  eighty-eight  of  the  Revised  Stat- 
utes.    [37  Stat.  L.  267.] 

For  R.  S.  sec.  888  see  3  Fed.  Stat.  Annot.  31. 

Sec.  5.  [Enforcement  in  district  courts.]  That  jurisdiction  of  suits  by  the 
United  States  for  the  enforcement  of  the  provisions  of  this  Act  is  hereby  con- 
ferred on  the  United  States  district  courts  of  the  districts  in  which  the  lands 
are  situated.    [37  Stat.  L.  267.] 
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[Gi7a  River  Indian  Reservation  irrigation  project  —  repayment  of  cost  — 
cost  a  lien  on  allotment  patents  —  not  enforced  against  original  allottee  —  sat- 
isf action  of  lien.']  *  *  *  That  the  proportion  of  the  cost  of  the  irrigation 
project  on  the  Gila  Eiver  Indian  Reservation  heretofore  and  herein  authorized 
to  be  paid  from  the  public  funds  shall  be  repaid  into  the  Treasury  of  the 
United  States  as  and  when  funds  may  be  available  therefor:  Provided  further. 
That  in  the  event  any  allottee  shall  receive  a  patent  in  fee  to  an  allotment  of 
land  irrigated  under  this  project  before  the  United  States  shall  have  been 
wholly  reimbursed  as  herein  provided,  then  the  proportionate  cost  of  the  project, 
to  be  apportioned  equitably  by  the  Secretary  of  the  Interior,  shall  become  a 
first  lien  on  such  allotment,  and  the  fact  of  such  lien  shall  be  recited  on  the  face 
of  each  patent  in  fee  issued  and  the  amount  of  the  lien  set  forth  therein,  which 
said  lien,  however,  shall  not  be  enforced  so  long  as  the  original  allottee  or  his 
heirs  shall  own  the  allotment ;  and  the  receipt  of  the  Secretary  of  the  Interior, 
or  of  the  officer,  agent,  or  employee  duly  authorized  by  him  for  that  purpose, 
for  the  payment  of  the  amount  assessed  against  any  allotment  as  herein  pro- 
vided shall,  when  duly  recorded  by  the  recorder  of  deeds  in  the  county  wherein 
the  land  is  located,  operate  as  a  satisfaction  of  such  lien.     \_S7  Stat.  L.  622,] 

This  is  from  the  Indian  Appropriation  Act  of  Aug.  24^  1912,  ch.  388. 


WEATHER. 

Act  of  March  4,  1913,  Ch.  145,  423. 

Weather  Bureau  —  Allowance  for  Travel  when  Transferred  from 
Stations,  423. 

[Weather  Bureau  —  allowance  for'  travel  when  transferred  from  stations.] 
*  *  *  Hereafter  officials  and  employees  of  the  Weather  Bureau,  when  trans- 
ferred from  one  station  to  another  for  official  duty,  shall  be  allowed  all  travel- 
ing expenses  authorized  by  existing  laws  applicable  to  said  bureau,  notwithstand- 
ing any  changes  in  appointments  that  may  be  required  by  such  transfers.  [57 
Stat.  L.  830.] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  March  i,  1913,  ch.  145. 


WHITE  PHOSPHORUS  MATCHES. 

See  INTERNAL  REVENUE. 
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WILD  FOWLi 

See  GAME  ANIMALS  AND  BIRDS, 


WIRELESS  TELEGRAPHY. 

See  RADIO  COMMUNICATION^ 


WITNESSES. 


Comparison  of  Handwriting,  see  EVIDENCE. 
Fees  and  Mileage,  see  JURIES. 


YACHTS. 


Act  of  August  20,  1912,  Ch.  307,  424. 

Sec.  1.  Pleasure  Yachts  —  Licenses  to,  Owned  by  American  Citieens,  etc.  — 
Restrictions  —  Entry  on  Return  from  Foreign  Countries  —  Mani* 
fest  of  Dutiable  Articles  Required,  424. 
3.  Inconsistent  Laws  Repealed,  425. 


An  Act  To  amend  aections  forty-two  hundred  and  fourteen  and  forty-two  hundred  and 

eighteen  of  the  Revised  Statutes. 

lAet  of  August  20,  1912,  eh.  807.1 

f  Seo.  1.]  {^Pleasure  yachts  —  licenses  to,  ovmed  by  American  eitizena,  etc 
—  restrictions  —  entry  on  return  from  foreign  countries  —  manifest  of  duUor 
ble  articles  required."]  That  sections  forty-two  hundred  and  fourteen  and  forty- 
two  hundred  and  eighteen  of  the  Eevised  Statutes  be,  and  the  same  are  hereby, 
amended  to  read  as  follows : 
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*'SeC.  4214.  The  Secretary  of  Commerce  and  Labor  may  cause  yachts  used 
and  employed  exclusively  as  pleasure  vessels  or  designed  as  models  of  naval 
architecture,  if  built  and  owned  in  compliance  with  the  provisions  of  sections 
forty-one  hundred  and  thirty-three  to  forty-one  hundred  and  thirty-five,  to  be 
licensed  on  terms  which  will  authorize  thnm  to  proceed  from  port  to  port  of 
the  United  States  and  to  foreign  ports  without  entering  or  clearing  at  the  cus- 
tomhouse ;  such  license  shall  be  in  such  form  as  the  Secretary  of  Commerce  and 
Labor  may  prescribe.  Such  vessels,  so  enrolled  and  licensed,  shall  not  be  allowed 
to  transport  merchandise  or  carry  passengers  for  pay.  Such  vessels  shall  have 
their  name  and  port  placed  on  some  conspicuous  portion  of  their  hulls.  Such 
vessels  shall,  in  all  respects,  except  as  above,  be  subject  to  the  laws  of  the  United 
States,  and  shall  be  liable  to  seizure  and  forfeiture  for  any  violation  of  the 
provisions  of  this  title." 

''Sec.  4218.  Every  yacht,  except  those  of  fifteen  gross  tons  or  under,  visit- 
ing a  foreign  country  under  the  provisions  of  sections  forty-two  hundred  and 
fourteen,  forty-two  hundred  and  fifteen,  and  forty-two  hundred  and  seventeen 
of  the  Revised  Statutes  shall,  on  hex'  return  to  the  United  States,  make  due  entry 
at  the  customholise  of  the  port  at  which,  on  such  return,  she  shall  arrive :  Pro- 
vided, That  nothing  in  this  act  shall  be  so  construed  as  to  exempt  the  master  or 
person  in  charge  of  a  yacht  or  vessel  arriving  from  a  foreign  port  or  place  with 
dutiable  articles  on  board  from  reporting  to  the  customs  officer  of  the  United 
States  at  the  port  or  place  at  which  said  yacht  or  vessel  shall  arrive,  and  deliver 
in  to  said  officer  a  manifest  of  all  dutiable  articles  brought  from  a  foreign  coun* 
try  in  such  yachts  or  vessels."    [37  Stat  L.  SIB,^ 

For  R.  15.  sees.  4214,  4218  as  they  read  prior  to  this  amendment  see  7  Fed.  Stat.  Annot. 
1133,  1135. 

Seo.  3.  [Inconsistent  laws  repealed.']  That  all  acts  ^nd  parts  of  acts  not 
consistent  herewith  are  hereby  repealed.     [57  Stat.  L.  515.] 

There  iB  no  see.  2  in  the  original  of  this  act. 


YOSEMITE  NATIONAL  PARK. 

See  PUBLIC  PARKS. 


ZUNI  FOREST. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 

42S 


i 


SUPPLEMENTAL  NOTES 


427 


I 

J 


agriculture: 


1912  Supp.,  p.  2,  sec.  1. 

Food  and  Drugs  Act  contrasted.  —  In  Unit- 
ed States  Y.  Thirty  Dozen  Packages  of  Roach 
Food,  (D.  C.  Md.  1913)  202  Fed.  271,  the 
court  contrasting  this  act  with  the  Food  and 
Drugs  Act,  enacted  June  30,  1906,  ch.  3915, 
Fed.  Stat.  Annot.  1909  Supp.  136,  said: 
"The  Insecticide  Act  contains  14  sections;  the 
Food  and  Drugs  Act^  13.  The  Insecticide  Act 
contains  a  section  providing  that  it  shall  he 
referred  to  as  the  Insecticide  Act  of  1910. 
There  is  no  similar  provision  in  the  Food 
and  Drugs  Act.     Otherwise  the  two  enact- 

1912  Supp.,  p.  5,  sec.  8. 

An  '^nert"  substance  as  used  in  this  section 
may  include  something  which  contributed  to 
the  effectiveness  of  insecticides,  that  is 
something  whicli  serves  a  useful  purpose. 
United  States  v.  Thirty  Dozen  Packages  of 
Roach  Food  (D.  C.  Md.  1913)  202  Fed.  271, 
wherein  the  court  said:  "The  claimant  says 
that  an  inert  substance  within  the  meaning 
of  the  act  is  something  which  does  not  con- 
tribute to  the  effectiveness  of  insecticides — 
that  is,  something  which  serves  no  useful 
purpose  therein.  An  insecticide  containing 
such  a  substance,  ^dien  compared  volume  for 
volume  with  another  which  did  not,  would 
be  of  inferior  <|uality  or  strength.  If  the 
framer  of  the  act  had  intended  by  the  clause 
now  under  consideration  to  do  nothing  more 
than  prevent  the  introduction  of  such  value- 
less substances  into  insecticides,  he  had  apt 
language  before  him  in  the  model  which  he 
was  using. 

"Section  7  of  the  Food  and  Drugs  Act  de- 
clares that  a  food  shall  be  deemed  to  be 
adulterated  if  any  substance  has  been  mixed 
and  packed  with  it,  so  as  to  reduce  or  lower 
or  injuriously  affect  its  quality  or  strength. 
Such  a  provision  would  apparently  accom- 
plish all  that  the  claimant  says  was  intended 
to  be  accomplished  by  the  clause,  the  con- 
struction of  which  is  now  In  controversy. 
The  lawmakers  did  not  think  it  would  in  the 
case  of  insecticides,  other  than  paris  green 
and  lead  arsenates.  They  do  provide  in  sec- 
tion 7  of  the  Insecticide  Act  that  a  paris 
green  or  a  lead  arsenate  shall  be  deemed  to 
be  adulterated  if  anv  substance  has  heeJi 
mixed  and  packed  with  it,  so  as  to  reduce 
or  lower  or  injuriously  affect  its  quality  or 
strength.  They  do  not  make  such  provision 
with  reference  to  insecticides  other  than  paris 
green  and  lead  arsenates.    On  the  other  hand. 


ments  contain  the  same  number  of  sections, 
in  precisely  the  same  order,  and  in  very  large 
part  in  precisely  the  same  words.  Obviously 
the  draftsman  of  the  Insecticide  Act  took 
the  Food  and  Drugs  Act  and  copied  it  lit- 
erally, except  where  alterations  were  neces- 
sary in  order  to  adapt  it  to  the  purpose  in 
view,  or  where  he  wished  to  make  a  definite 
change  in  a  particular  provision.  From  the 
changes  which  were  so  made,  it  is  possible  to 
gather  something  of  the  purpose  of  some 
of  the  new  provisions  in  the  later  act." 
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they  do  not  make  applicable  to  the  two  latter 
anv  such  clause  as  that  now  under  discussion. 
"The  lawmakers  did  not  think  it  expedient 
or  possible  to  say  that  any  substance  which, 
when  mixed  and  packed  with  an  insecticide, 
reduced  or  lowered  its  strength,  was  aS  adul- 
terant. The  explanation  why  it  was  not  ex- 
pedient or  possible  so  to  say  is  given  by  the 
claimant  itself.  In  many  insecticides,  other 
than  paris  green  and  lead  arsenates,  sub- 
stances which  do  reduce  and  lower  their 
strength  are  absolutely  necessary,  in  order 
that  they  may  effectively  do  the  work  for 
which  they  are  entended.  Such  substances 
could  not  be  declared  adulterants.  The 
problem  is  solved  by  requiring  the  shipper 
of  such  insecticides  to  tell  the  kinds  and 
quantities  of  the  substances  therein  con- 
tained which  do  not  themselves  prevent, 
destroy,  repel,  or  mitigate  insects.  From 
the  standpoint  of  the  honest  purchaser  and 
shipper,  there  could  be  only  one  objection  to 
this  legislation.  In  some  circumstances  it 
might  result  in  the  revelation  of  a  trade 
secret.  This  objection  was  obviously  taken 
into  consideration  by  Congress.  For  the 
purpose  of  rendering  such  disclosures  less 
probable  or  frequent.  Congress  gives  the  ship- 
per an  alternative.  He  may,  if  he  will,  in- 
stead of  stating  the  kinds  and  proportions 
of  inert  substances  so  defined,  confine  him- 
self to  telling  the  total  percentage  of  all 
such  substances  in  his  preparation;  but,  if 
he  does,  he  must  tell  the  specific  kinds  and 
proportions  of  the  active  poisons  or  repel- 
lents. It  may  be  that  in  some  cases  to 
do  one  or  the  other  will  give  valuable  in- 
formation as  to  trade  secrets.  Claimant  says 
that  in  its  case  such  will  be  the  result  of  the 
enforcement  upon  it  of  the  construction  for 
which  the  government  contends.    Such  argu- 


Vol.  I,  p.  51,  sec.  10. 


ALASKA. 


Vol.  I,  p.  69,  sec   91. 


ments  may  well  be  addressed  to  Congress. 
They  may,  where  it  does  not  a{)pear  that  the 
intention  of  Congress  has  been  called  to  them, 
affect  the  construction  which  the  courts  may 
put  upon  the  general  language  of  an  act. 
In  this  case,  however,  the  clause  in  con- 
troversy   itself    shows    that    Congress    had 


actually  considered  the  extent  to  which  it 
would  go  in  compelling  disclosures  which 
might  result  in  the  revelation  of  trade  secrets. 
Under  its  power  to  regulate  commerce  among 
the  states.  Congress  had  power  to  do  what 
the  government  says  it  sought  to  do,  and 
which  I  think  it  did  do." 


ALASKA. 


Vol.  I,  p.  51,  sec.  10.      ITime  for  filing  adverse  claim  —  action  to  quiet 
title  —  patent  not  to  issue  until  decree."] 


The  statute  has  in  purview,  no  doubt,  ad- 
verse claimants  who  are  seeking  title  from 
the  government  to  the  same  parcel  of  govern- 
ment land,  and  it  is  incumbent  u]>on  the 
contestants  to  show  by  what  right  they  re- 
spectively claim  superiority  each  over  his 
adversary.  The  final  judgment  of  thi*  court 
will  determine  the  respective  rights  of  the 
parties,  and  the  final  patent  is  made  de- 
pendent upon  the  result  of  such  adjudication. 
Hinchman  v.  Kipinsky,  (C.  C.  A.  9th  Cir. 
3913)  202  Fed.  625,  w-herein  the  court  said: 
'The  statute  has  its  phototype  in  the  stat- 
utes providing  for  the  acquisition  of  mineral 
lands..  Section  2326  [5  Fed.  Stat.  Annot. 
35]  provides  for  an  action,  the  kind  in  case 
of  contest  between   applicants  for  the  same 

Vol.  I,  p.  55,  sec.  1. 

Under  this  section  all  forms  of  procedure 
are  expressly  abolished,  and  it  is  simply 
necessary,  to  state  the  facts  out  of  which  the 
cause  of  action  arises.  And  when  the  plain- 
tiff has  stated  the  facts  of  his  case  he  will 

Vol.  I,  p.  60,  sec.  39. 

Where  a  bond  is  made  to  two  or  more 
obligees  jointly,  and  there  is  nothing  in  the 
instrument  itself  to  show  that  the  interest 
of  such  obligees  is  several,  the  rule  is  they 
must  all  join  as  plaintiffs  in  an  action  there- 
on. If  one  of  the  joint  obligees  be  dead,  the 
action  must  be  brought  in  the  name  of  the 


tract  of  mineral  land.  This  section  was 
amended  March  3,  1881  (21  Stat.  505,  c. 
140),  [5  Fed.  Stat.  Annot.  36]  so  that  if,  in 
any  action  brought  in  pursuance  thereof,  the 
title  to  the  ground  in  controversy  be  not 
established  by  either  party,  the  costs  shall 
not  be  allowed  to  either  party.  While  there 
exists  no  such  amendment  or  provision  with 
respect  to  the  statute  under  which  this  suit 
is  instituted,  yet  it  would  seem  to  be  the 
reasonable  course  imder  like  conditions.  The 
reference  to  the  courts  of  the  controversy 
under  the  statute  is  in  aid  of  the  Land  De- 
partment, and  such  form  of  suit  or  action 
may  be  adopted  as  would  seem  most  appro- 
priate to  meet  the  exigencies  of  the  case." 


be  entitled  to  recover  thereon  just  what  such 
facts  will  authorize.  Pioneer  Min.  Co.  v. 
Mitchell,  (C.  C.  A.  9th  Cir.  1911)  190  Fed. 
937. 


survivor  or  survivors.  But  if  the  bond, 
while  joint  in  form,  expresses  distinct  obli- 
gations as  to  the  different  obligees,  separate 
actions  mav  be  maintained  bv  each.  Dash- 
ley  V.  Daniel,  (C.  C.  A.  9th  Cir.  1913)  202 
Fed.  426. 


Vol.  I,  p.  60,  sec.  40. 

This  section  is  cited  in  Dashley  t;.  Daniel,  (C.  C.  A.  9th  bir.  1913)  202  Fed.  426. 


Vol.  I,  p.  69,  sec.  91. 

Failure  to  obtain  leave  to  plead  over.  —  In 
Copper  River  &  N.  W.  R.  Co.  v.  Phillips, 
(C.  C.  A.  9th  Cir.  1912)  196  Fed.  328  the 
defendant  did  not  ask  or  obtain  leave  to 
plead  over,  but  answered  the  original  and 
amended   complaint  without  leave   and   pre- 


sented the  issues  of  fact  upon  which  it  asked 
the  court  to  determine  the  case  on  the  merits. 
It  was  held  that  this  amounted  to  a  waiver 
of  the  objection  to  the  complaint.  See  also 
Scatter  v.  Heid,  (C.  C.  A.  9th  Cir.  1912) 
196  Fed.  333. 
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VoL  I,  p.  69,  sec.  92. 


ALASKA. 


VoL  I,  p.  142,  sec.  475. 


Vol.  I,  p.  69,  sec.  92. 

This  section  is  cited  in  Dashley  v.  Daniel,  (C.  C.  A.  9th  Cir.  1913)  202  Fed.  426. 

Vol.  I,  p.  79,  sec.  141. 

This  section  is  dted  in  Cowden  v.  Wild  Goose  Mining  &  Trading  Co.,  (C.  C.  A.  9th  CSr. 
1912)  199  Fed.  561. 


Vol.  I,  p.  80,  sec.  145. 

A  special  execution  is  not  required  to  fix 
the  liability  of  the  obligors  on  the  redelivery 
bond  where  a  judgment  has  been  entered  di- 
recting the  sale  of  the  attached  property  and 
the  execution  follows  the  direction  of  the 
judgment.  Johnston  v.  Shaw,  (C.  C.  A.  9th 
Cir.  1911)  190  Fed.  466,  wherein  the  court 
said :  "It  is  next  contended  by  the  plaintiffs 
in  error  that  the  second  amended  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  for  the  reason  that  defend- 
ants did  not  allege  that  after  the  rendition 
of  the  judgment  in  the  attachment  suit  a 
special  execution  was  issued  thereon  to  the 
marshal  authorizing  and  commanding  him  to 
sell  the  attached  property.  It  is  contended 
that  until  a  valid  order  of  sale  had  been 
made  and  incorporated  in  the  judgment,  and 
a  special  execution  issued  on  such  judc;ment 
and  placed  in  the  hands  of  the  marshal,  he 
was  not  lawfully  authorized  to  demand  of 
the  plaintiiTs  in  error  the  delivery  of  the 
attached  property,  or  the  payment  of  its 
value.  The  condition  of  the  redelivery  bond 
executed  by  Johnston  and  his  sureties,  and 
under  which  Johnston  procured  the  release 
of  the  attached  property,  was  that  in  con- 
sideration of  such  redelivery  Johnston  and 
Ms  sureties,  jointly  and  severally,  undertook 
and  promised  *to  redeliver  the  said  property 
or  pay  the  value  thereof  to  the  United  States 

Vol.  I,  p.  84,  sec.  170. 

Qualification  of  trial  juror.  —  A  person  who 
testified  that  he  had  resided  in  Alaska  for 
the  past  five  years  and  that  during  each 
summer  season  of  six  or  seven  months  he 
was  a  purser  on  a  boat  running  on  the 
Yukon   river,  but  that  during  some  of  the 

Vol.  I,  p.  99,  sec.  260. 


marshal,  to  wliom  execution  upon  a  judg- 
ment obtained  by  the  plaintiffs  in  said  action 
may  issue.' 

^•Section  145  of  the  Alaska  Code  Civ. 
Pro.  (Carter's  Ann.  Codes,  p.  175),  under 
w^hich  this  redelivery  bond  was  given,  pro- 
vides that  *the  marshal  may  deliver  any  of 
the  property  attached  to  the  defendant,  or 
to  any  other  person  claiming  it  upon  his 
giving  a  written  undertaking  therefor,  exe- 
cuted by  two  or  more  sufficient  sureties,  en- 
gaging to  redeliver  it  or  pay  the  value  there- 
of to  the  marshal,  to  whom  execution  upon 
a  judgment  obtained  by  the  plaintiff  in  that 
action   may    be    issued.' 

"There  is  no  requirement  here,  either  in 
the  statute  or  in  the  bond,  for  a  special 
execution.  An  execution  was  issued  requir- 
ing the  marshal  to  satisfy  the  judgment  with 
interest  out  of  the  personal  property  of  the 
judgment  debtor,  and  to  make  sale  thereof, 
according  to  law.  The  marshal  levied  upon 
the  property  ordered  to  be  sold  by  the  judg- 
ment, and  on  no  other  property,  and  so  made 
return  upon  the  execution,  with  the  further 
return  that  'said  Johnston  then  and  there 
neglected  and  refused  to  deliver  said  prop- 
erty or  to  pay  the  said  value.'  This  was  suf- 
ficient to  fix  the  liability  of  the  defendants 
on  the  redelivery  bond.  No  further  or  other 
demand  was  necessary  or  required." 


winter  seasons  he  had  been  absent  from 
Alaska  w^hile  during  other  winters  he  had 
remained  there,  was  held  to  be  an  inhabitant 
of  the  district  so  as  to  qualify  him  to  act  as 
a  juror.  Roonev  v.  Barnette,  (C.  C.  A.  9th 
Cir.  1912)   200  Fed.  700. 


The  lien  attaches  to  property  fraudulently  conveyed  by  the  judgment  debtor  before  the 
entry  of  judgment.    Thompson  v.  Reed,  (C.  C.  A.  9th  Cir.  1913)  202  Fed.  870. 


Vol.  I,  p.  142,  sec.  475. 

In  general.  —  In  Pacific  Coal  &  Transp.  Co. 
V.  Pioneer  Min.  Co.,  (C.  C.  A.  9th  Cir.  1913) 
205  Fed.  577,  the  court  said: 

"It  has  ever  been  held  that  a  cause  for 
removing  cloud  from  title,  or  quieting  title, 
or  by  way  of  bill  of  peace,  is  equitable,  and 
appeals  to  a  court  of  equitable  cognizance. 
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Formerly,  to  maintain  a  suit  for  quieting 
title  or  removing  cloud  therefrom,  it  was 
essential  for  the  plaintiff  to  show  that  he 
was  in  possession  of  the  property,  that  he 
had  been  disturbed  in  possession  by  repeated 
actions  at  law,  and  that  he  had  established 
his    right    by    successive    judgments    in    his 


YoL  I»  ^  147,  8tc«  S04. 


ALASKA. 


YoL  I,  p.  250,  tee.  M. 


faror.  Upon  such  facts  apDearing,  the  court 
would  interpose  to  quiet  tne  title  of  plain- 
tiff by  granting  a  perpetual  injunction 
against  further  litigation  from  the  same 
source.  To  maintain  a  bill  of  peace,  it  was 
generally  necessary  that  the  plaintiff  should 
be  in  possession  of  the  property,  and,  except 
where  the  defendants  were  numerous,  that 
his  title  should  have  been  established  at  law, 
or  be  founded  upon  undisputed  evidence  of 
long-continued  possession.  Local  statutes  in 
different  states  have  interposed  to  relieve 
against  the  cumbersome  requirements  of  the 
old  law,  and  where  the  statute  accords  the 
plaintiff  an  action  for  quieting  his  title, 
he  being  in  possession  and  proceeding  under 
a  claim  of  right  founded  upon  title,  legal 
or  equitable,  the  action  is  regarded  as  prop- 
er for  the  cognizance  of  a  court  of  equity, 
and  equitable  relief  will  be  accordingly  grant- 

Vol.  I,  p.  147,  sec.  504. 

"Final  order."  — In  Mitchell  v.  Porter, 
(CCA.  9th  Cir.  1912)  194  Fed.  49,  the 
order  sought  to  be  reviewed  by  the  writ 
of  error  was  entered  after  the  rendition  of 
the  judgment  in  the  action,  and  was  a  denial 
of  the  defendant's  motion  made  to  strike 
from  that  judgment  the  provision  reciting  his 
provisional  arrest  and  refusing  to  discharge 
him  from  custody,  and  also  directing  that 

Vol.  I,  p.  180,  sec.  707. 

Sufficiency  of  affidavit.  —  An  affidavit  for 
a  change  of  place  of  trial  for  bias  or  prejudice 
which  is  a  mere  assertion  of  the  affiant's 
belief  with  no  reasons  in  its  support  is  in- 
sufficient. Pacific  Coal  &  Transp.  Go.  v.  Pio- 
neer Min.  Co.  (C  C  A.  9th  Cir.  1913)  205 
Fed.  577,  wherein  the  court  said: 

"This  leaves  but  one  other  question,  which 
is  predicated  upon  the  court's  refusal  to 
assign  the  cause  for  trial  before  another 
judge.  The  motion  for  such  assignment  is 
based  upon  the  affidavit  of  McCumber,  to  the 
effect  that  he  'believes  that  the  said  judge 
of  the  above-entitled  court  is  biased,  through 
friendship,  in  favor  of  the  plaintiff.  Pioneer 
Mining  Company,  and  is  prejudiced  and 
biased  against  the  defendants,  and  that  by 
reason  of  said  bias  and  prejudice  the  said 
judge  refused  to  grant  the  defei^dants  a  jury 

Vol.  I,  p.  250,  sec.  98. 

A  ^'conveyance"  includes  a  lease.  Waskey 
T.  Chambers,  (1912)  224  U.  S.  564,  32  S. 
Ct.  697,  56  U.  8.  (L.  ed.)  885,  Ann.  Cas. 
191 3D  998,  wherein  the  court  said:  "The 
Circuit  Court  of  Appeals  went  on  the  ground 
that  a  lease  creates  only  a  chattel  interest 
and  is  not  a  conveyance  and  therefore  is  not 
within  the  protection  of  the  statute.  But 
it  is  obvious  that  in  principle  the  right  of 
a  lessee  is  the  same  as  that  of  a  purchaser 
in  fee,  and  it  would  be  a  great  misfortime, 


ed.  In  Oregon  the  statute  has  font  ercn 
further,  and  it  is  sufficient  to  maintain  the 
suit  if  the  lands  in  controversy  are  not  in 
the  actual  possession  of  another,  thus  in- 
cluding lands  vacant  or  unoccupied.  That 
such  a  statute  prescribes  an  e<juitable  rem- 
edy, and  that  the  suit  is  maintainable  in 
equity,  is  practically  held  in  Holland  v. 
Challen,  [110  U.  S.  15].  Under  the  Alaska 
statute  (section  475,  Code  of  Civil  Proce- 
dure), 'any  person  in  possession,  by  him- 
self or  his  tenant,  of  real  property,  may 
maintain  an  action  of  an  equitable  nature 
against  another  who  claims  an  estate  or 
interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  claim^  estate,  or 
interest.'  The  statute  is  not  materially  dif- 
ferent from  that  which  formerly  obtained 
in  Oregon.  The  suit  in  controversy  is  oon- 
cededly  brought  under  that  statute." 


execution  issue  against  the  person  of  the  de- 
fendant after  return  of  execution  against 
his  property  unsatisfied  in  whole  or  in  part. 
It  was  held  that  the  order  was  a  final  one. 
The  court  said:  "This  was  a  final  order. 
It,  in  effect,  not  only  directed  that  he  be 
kept  a  prisoner,  but  that  execution  be  is- 
sued upon  the  judgment  to  enforce  his  im- 
prisonment." 


trial  on  the  issues  of  fact  prayed  for,  and 
also  refused  to  grant  a  continuance  of  the 
trial  of  said  action  for  a  reasonable  time 
to  enable  the  defendants  to  prepare  for  trial, 
as  prayed  for  by  the  defendants;  that  af- 
fiant believes  that  defendants  cannot  have 
a  fair  and  impartial  trial  before  the  present 
judge  of  this  court  by  reason  of  said  preju- 
dice and  bias  above  alleffed,  and  alleges  that 
the  said  judge  is  disqualified  from  acting  as 
trial  judge  in  said  cause  by  reason  thereof.' 
Elwood  ^runer,  an  attorney  for  defend- 
ants, also  made  an  affidavit  in  support  of  the 
motion,  but  in  no  way  does  he  assert  that 
the  judffe  is  biased  or  prejudiced.  Properly 
analyzed,  McCumber's  statement  is  a  mere 
assertion  of  his  belief,  giving  no  reasons  in 
its  support.  The  showing  made  does  not 
disqualify  the  judge." 
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especially  to  mining  interests,  if  a  man  tak- 
ing a  lease  from  those  whom  the  record 
showed  and  he  believed  to  be  the  owners, 
were  liable,  after  spending  large  sums  of 
money  on  the  faith  of  it,  to  be  turned  out 
by  an  undisclosed  claimant  on  the  strengUi 
of  an  unrecorded  deed.  We  find  no  words 
in  the  statute  that  require  such  a  result.  On 
the  contrary,  the  word  'conveyance'  is  de- 
fined, although  for  other  purposes,  as  em- 
bracing every  written  instrument  except  ik 


Vol.  I,  p.  262,  sec.  262.  ALASKA.  ^o^  h  P-  328,  see.  142. 

will  by  which  anj  interest  in  lands  is  creat-  the   head    of   grants, — 'as    in   other   grants.' 

ed.      Blackstone    defines   a   lease    as    a   con-  The  point  does  not  need  authority  except  to 

veyance,    2    Catam.    317,   and    iu    Shuppard's  exclude  the  notion  that  the  statute  uses  the 

Touchstone,    267,    leases    are    ranked    under  word  ii 

Vol.  I,  p.  282,  sec.  262. 

This  statute  limits  the  Hen  of  the  miner 
to  work  done  in  the  development  ot  improve- 
ment of  a  mine.  It  docs  not  include  the 
ordinary  work  of  a  miner  in  the  operation 
of  A  placer  claim,  having  no  relation  to  the 
development  or  improvement  ot  the  mine. 
Noble  V.  GustafBon,  (C.  C.  A.  9th  Cir.  ]!)13) 
204  Fed.  69,  wherein  the  court  said:  "While 
mechanic's  lien  statutcH  are  to  be  liberally 
construed,  bo  that  their  purpose  may  not 
be  frustrated,  and  with  a  view  to  effect- 
ing BUhstantial  justice,  yet,  unless  the  labor 
performed   for  which   the  lien  is  claimed   is 

Vol.  I,  p.  302,  sec.  367. 

Champerty.  —  In  Northwestern  Steamship 
Co.  v.  Cochran,  (C.  C.  A.  l)th  Cir.  19]1)  IIH 
Fed.  140,  the  court,  having  before  it  the  ques- 
tion whether  a  certain  Alaska  contract  was 
champertous,  said;  "When  Congress  enacted 
that  the  common  law  should  be  in  force  in 


Buch  as  comes  nithin  the  contemplation  ot 
the  statute,  there  can  be  no  valid  lien. 
The  allegations  of  the  complaint  and  the 
statements  of  lien  show  sufficient  to  bring 
the  liens  in  question  within  the  act,  but  the 
proofs  wholly  fail  to  support  either,  except  as 
it  pertains  to  a  small  amount  of  work  done 
by  some  of  the  claimants  upon  the  ditch  or 
flume  in  the  way  of  repairs.  And  a»  to 
thid,  the  labor  which  is  subject  to  lien  is  bo 
commingled  with  that  which  ia  not  that  it 
cannot  he  satisfactorily  segregated.  The  liena 
themselves  are  therefore  void." 


Vol.  I,  p.  328,  sec.  142. 

An  Indian  who  attempts  to  purchase  liquor 
from  another  or  solicits  another  to  sell  him 
liqnoi  is  not  guilty  ot  anv  olTensc  under  this 
Bection.  Lott  v.  United  States  (C.  C.  A.  0th 
Cir.  1013)  205  Fed.  28.  46  L.R.A.  IN.S.) 
409,  wherein  the  court  said;     "That  statute 


Alaska  'whenever  applicable,'  it  should  not  be 
assumed  that  it  was  the  intention  to  imposo 
upon  that  territory  a  more  rigid  rule  in 
regard  to  champerty  than  that  which  ob- 
tained in  the  states  or  than  was  recognized 
in  the  Supreme  Court  of  the  United  States." 


In  itself  slone  grounfl  tor  holding  the  plain- 
tiff in   error  indictable  for  soliciting  a  sale 
to  himself.     The  nature  of  the  principal  of- 
fense,  whether   a    felony   or   a   misdemeanor, 
makes  no  difference  as  to  the  liability  to  in- 
dictment of  one  who  solicits  the  commission 
••■ereof.      At   common    law,   he    who   solicits 
other  to  commit  either  a  felony  or  a  misde- 
;anor,    is    guilty    of    the    misdemeanor    of 
licitation,   and   it   was   generally   held    im- 
iterial    whether    the    thing    proposed    was 
;hnically   a   felony  or  a  misdemeanor.     It 
ly  be  conceded  that  the  common  law  is  ex- 
I'ded    to    Alaska,    and    that    Congress    is 
ithed  with  full  legislative  power  over  that 
rritory,  and   may   provide   for   the   punish- 
■nt  therein  of  those  oUcnses  which  are  pun- 
table  at  common   law,  without  specilically 
fining  the  nature   thereof.     But   the  ques- 
in   here   is:      What   was   the.  intention   of 
ngress   in   enacting  the   law!     Was   it  in- 
ided  to  make  unlawful  the  act  of  pnrchas- 
j   intoxicating   liquor!      If   the   answer    ia 
the   negative,   it  follows  that  an    Indian 
lo  attempta  to  purchase  intoxicating  liquor, 
solicits    another    to    sell    it    to    him,    ia 
ilty  of  no  offense. 

"The  meaning  of  the  act  should  he  found 
the  light  of  the  anterior  legislation  on 
5  same  subject,  legislation  not  of  Congress 
ly,  hut  of  the  state,  and  the  decisions  of 
e  courts,  and  the  general  understanding  as 
the  meaning  and  scope  of  similar  statutes, 
suiting,  in  a  sense,  in  a  common  law  of 
e  states  on  that  subject.  Section  142  of 
e    Criminal    Code    of    Alaska,    as    it    was 


VoL  I,  p.  346,  sec.  30. 


ALASKA, 


YoL  I,  p.  354,  MC.  97. 


originallj  enacted,  made  the  act  of  selling 
intoxicating  liquor  to  Indians  a  misdemeanor 
only.  In  February,  1009  (Act  Feb.  6,  1900, 
c.  80,  §  9,  35  Stat.  603),  [Fed.  Stat.  Annot. 
1909  Supp.  33]  it  was  so  amended  as  to 
increase  the  severity  of  the  punishment.  The 
amendment  did  not  declare  the  violation  of 
the  section  to  be  a  felony,  but  such  is  the 
effect  of  section  336  of  the  Criminal  Code  of 
1910.  Congress  must  have  been  aware  of  the 
universal  ruling  of  the  courts  that  under 
laws  prohibiting  the  sale  of  intoxicating 
liquors  the  purchaser  conunitted  no  offense. 
We  are  not  justified  in  assuming  that,  in 
so  amending  the  law  and  increasing  the  pun- 
ishment for  its  violation,  it  was  the  inten- 


tion to  make  criminal,  and  subject  to  punish- 
ment as  a  crime,  the  act  of  purchasing  or 
attempting  to  purchase  intoxicating  liquors, 
which  theretofore  had  been  innocent  acto.  If 
such  had  been  the  intention  of  Congress,  it 
is  but  reasonable  to  presume  that  it  would 
have  been  expressed  in  such  clear  terms  as 
to  admit  of  no  doubt.  In  the  absence  of  such 
express  legislation,  we  are  authorized  to  pre- 
sume that  Congress  deemed  it  of  greater 
advantage  to  the  government  in  enforcing  the 
law  to  leave  the  Indian  who  might  succeed 
in  purchasing  liquor  in  Alaska  free  to  testify 
in  the  courts  against  the  seller  thereof,  than 
to  punish  the  Indian  for  purchasing  or 
offering  to  purchase  the   same." 


Vol.  I,  p.  346,  sec.  30. 


Prosecution  by  information.  —  The  require- 
ments of  this  section  as  to  witnesses'  names 
have  no  application  to  prosecution  by  infor- 
mation. Booth  V.  United  States,  (C.  C.  A. 
9th  Cir.  1912)  197  Fed.  283,  wherein  the 
court  said:  ''It  is  urged  that  the  information 
was  insufficient,  in  that  no  name  of  any 
witness  was  indorsed  thereon,  that  the  in- 
formation does  not  state  on  its  face  a  descrip- 
tion of  the  intoxicating  liquors  alleged  to 
have  been  sold,  nor  the  quantity  thereof, 
nor  the  name  of  the  purchaser  thereof  or  the 
price  paid  therefor,  and  that  it  fails  to  state 
that  said  liquor,  if  sold,  was  not  sold  for 
medicinal,  mechanical,  or  scientific  uses,  and 
that  it  does  not  identify  any  particular  act 
charged  so  as  to  enable  the  accused  to  meet 
the  same.  The  case  of  State  v.  Warren,  41 
Ore.  348,  69  Pac.  679,  is  cited  to  the  propo- 
sition that  the  information  is  fatally  defec- 
tive for  want  of  indorsement  thereon  of  the 
names  of  witnesses.  That  decision,  however, 
was  based  upon  a  statute  enacted  Feb.  17, 
1899,  which  provided  'that  the  name  of  each 


witness  examined  on  oath  or  affirmation  by 
a  district  attorney  in  support  of  any  infor- 
mation shall  be  inserted  at  the  foot  of  such 
information  or  endorsed  thereon  before  the 
same  is  filed;  otherwise  the  testimony  of 
such  witness  cannot  be  heard  against  the 
defendant  at  the  trial  of  such  information.' 
"There  is  no  such  provision  in  the  Criminal 
Code  of  Alaska.  It  is  true  that  it  is  therein 
provided  that,  when  an  indictment  is  found, 
the  names  of  the  witnesses  examined  before 
the  grand  jury  must  be  inserted  at  the  foot 
of  the  indictment  or  indorsed  thereon,  but 
there  is  no  similar  provision  in  the  section  of 
the  Code  which  authorizes  the  prosecution 
of  offenses  by  information.  Section  270,  c. 
31,  of  the  Criminal  Code,  [1  Fed.  Stat. 
Annot.  380]  declares  'that  an  information  is 
the  allegation  or  statement  made  before  a 
magistrate  and  verified  by  the  oath  of  the 
party  making  it  that  a  person  has  been 
guilty  of  some  designated  crime.'  The  in- 
formation in  this  case  complies  with  that 
statute." 


Vol.  I,  p.  348,  sec.  43. 

Crimes  and  offenses  not  specifically  defined 
in  the  Act  are  affected  by  this  section,  and 
therefore  an  indictment  under  Rev.  Stat. 
sec.  6209,  5  Fed.  Stat.  Annot.  145,  must  con- 


form to  this  section  rather  than  to  Rev. 
Stat.  sec.  1024,  2  Fed.  Stat.  Annot.  337. 
Summers  v.  United  States,  (1913)  231  U.  S. 
92,  34  S.  Ct.  38,  reversing  202  Fed.  457. 


Vol.  I,  p.  354,  sec.  97. 

At  common  law,  in  cases  of  misdemeanor, 
there  was  no  right  to  plead  over,  and  in  cases 
of  felony  such,  also,  was  originally  the  com- 
mon law,  although  in  later  years  the  rule 
has  been  relaxed  in  felony  cases,  so  as  to 
recognize  the  power  of  the  court  in  its  dis- 
cretion to  allow  the  defendant  to  plead  over. 
The  statute  above  given  expresses  the  com- 
mon-law rule,  with  the  addition  that  the 
defendant  shall  have  at  his  election  the  right 


to  plead  over.  Summers  t.  United  States, 
(C.  C.  A.  9th  Cir.  1913)  204  Fed.  976,  re- 
versed on  other  grounds  231  U.  S.  92,  34 
S.  Ct.  38. 

On  a  failure  to  plead  over  after  the  dis- 
allowance of  a  demurrer  judgment  must  be 
given  against  the  defendant.  Summers  v. 
United  States,  (C.  C.  A.  9th  Cir.  1913)  204 
Fed.  97G,  reversed  on  other  grounds  231  U. 
S.  92,  34  S.  Ct.  38. 
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yoL  I,  p.  369,  sec.  192. 


ALASKA. 


Vol  X,  p.  25. 


Vol.  I,  p.  369,  sec.  192. 

Imprisonment  for  costs.  —  "The  general 
rule  is  that  the  defendant  cannot  be  im- 
prisoned for  costs  in  the  absence  of  express 
statntory  authority  therefor.  The  question 
here  is  whether  the  proviso  contained  in  sec- 
tion 192  .  .  .  should  be  construed  to 
mean  that  legislative  authority  is  given  for 
such  imprisonment  for  costs.  The  mean- 
ing of  the  proviso  is  somewhat  obscure,  but 
in  view  of  the  express  terms  of  section  190 
which  authorizes  imprisonment  only  until 
the  fine  shall  be  satisfied,  and  the  first  clause 
of  the  proviso,  which  refers  to  a  judgment 

Vol.  I,  p.  378,  sec.  254. 

The  statute  leaves  it  to  the  discretion  of 
the  court  to  decide  upon  the  presentation 
of  the  acknowledgment  therein  referred  to 
whether  prosecution  shall  be  stayed  and  the 
charge  dismissed.  Noble  v.  United  States, 
(C.   C.  A.  9th  Cir.  1911)    190  Fed.  638. 

Sufficiency  of  acknowledgment.  —  In  Noble 
V.  United  States,  (C.  C.  A.  9th  Cir.  1911) 
190  Fed.  538,  it  appeared  that  the  prosecuting 
witness  presented  an  affidavit,  which  was 
filed,  in  which  he  said:  "1  do  hereby  ask 
and     petition     the     court    to    dismiss     the 

Vol.  I,  p.  380,  sec.  270. 

indorsement  of  names  of  witnesses.  —  In 
a  prosecution  by  information  it  is  not  es- 
sential that  the  names  of  the  witnesses  be  en- 


'that  the  defendant  shall  be  imprisoned  un- 
til the  fine  or  penalty  imposed  is  paid,'  we 
do  not  think  that  the  last  clause  snould  be 
held  to  enlarge  or  change  the  prior  clear 
and  unambiguous  provisions. 

'*The  judgment,  therefore,  will  be  so  modi- 
fied as  to  strike  therefrom  that  portion  there- 
of which  provides  for  imprisonments  of  the 
plaintiff  in  error  until  the  costs  be  satisfied. 
Judgment  is  affirmed."  Booth  v.  United 
States,  (C.  G.  A.  9th  Cir.  1912)  197  Fed. 
283. 


said  above-entitled  case  now  pending  In 
your  court  against  the  said  Jesse  Noble 
(the  complaint  having  been  sworn  to  as 
a  matter  of  precaution  to  prevent  fur- 
ther trouble,  allowing  the  complainant  to 
continue  with  his  work)."  It  was  held  that 
the  presentation  of  this  paper  was  in  no 
respect  a  compliance  with  the  terms  of  the 
statute.  The  court  said:  *'It  was  simply 
a  request  that  the  case  be  dismissed.  It 
was  no  acknowledgment  that  the  witness 
had  received  satisfaction  for  the  injury." 


dorsed  on  the  informntion.  Booth  v.  United 
States,  (C.  C.  A.  9th  Cir.  1912)  197  Fed. 
283. 


Vol.  I,  p.  412,  sec.  472. 

A  civil  action  does  not  lie  to  recover  a  li- 
cense fee  in  a  case  where  a  person  is  selling 
liquor  without  a  license.  United  States  v. 
Jourden,  (C.  C.  A.  9th  Cir.  1912)  193  Fed. 
986,  wherein  the  court  said: 

"Section  474  prescribes  the  method  of  pro- 
cedure in  prosecutions  for  violations  of  the 
act.  It  is  the  general  rule,  sustained  by  the 
authorities,  without  exception  so  far  as  we 
are  advised,  that  where  a  statute  provides 
for  the  payment  of  a  license  fee  as  the  con- 
dition of  doing  any  specified  business,  and 
also  provides  that  a  violator  of  the  act  shall, 
upon  conviction,  be  punished  by  fine  or  im- 
prisonment, the  remedy  by  prosecution  and 
punishment  so  prescribed  by  the  statute  is 
exclusive,  unless  there  is  some  special  pro- 
vision of  law  which  permits  the  prosecution 
of  a  civil  action  to  recover  the  license  fee." 

Sufficiency  of  information.  —  As  to  the  suf- 
ficiency of  an  information  under  this  section. 


the  court  in  Booth  v.  United  States,  (C.  C. 
A.  9th  Cir.  1912)  197  Fed.  283,  said:  "It 
may  be  observed,  first,  that  in  describing 
the  liquor  sold  it  is  generally  sufficient  to 
follow  the  language  of  the  statute  and  that 
the  information  may  describe  the  liquor  as 
spirituous  or  intoxicating  liquor  without 
naming  any  particular  liquor;  second,  an 
allegation  as  to  the  quantity  sold  is  not  neces- 
sary where  the  quantity  of  liquor  sold  is 
entirely  immaterial  to  the  particular  offense 
charged;  third,  the  allegation  that  liquor  has 
been  sold  sufficiently  imports  the  payment  of 
a  price  therefor;  fourth,  it  is  the  decided 
weight  of  authority  than  an  indictment  which 
is  otherwise  sufficiently  certain  will  not  be 
quashed  merely  because  it  fails  to  name  the 
purchaser  of  the  liquor,  and  fifth,  it  is  not 
necessary  to  allege  a  scienter  of  a  criminal 
intent." 


Vol.  X,  p.  25.     [Act  of  March  S,  190S.] 


*Tht  intention  of  tbe  amendment  was  to      taken  as  a  homestead  In  Alaska,  to  subject 
increase  the  quantity  of  land  which  might  be      unsurveyed    lands    to   homestead    settlement 
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VoL  X,  p.  27,  sec.  1. 


ALASKA. 


1909  Supp.,  p.  19|  sec.  2. 


and  patent,  and  to  require  thai  the  boundaries 
of  a  homestead  claim  be  plainly  marked  on 
the  ground.  That  was  substantially  all  that 
was  accomplished  by  the  amendment.  There 
is  no  ground  for  the  contention  that  by  vir- 
tue of  the  provision  requiring  a  homestead 
settler  to  furnish  proof  under  the  procedure 
for  obtaining  patents  to  surveyed  lands  of 
the  United  States  as  provided  for  by  section 
10  of  the  Act  of  May  14,  1898,  one  who  has 
a  mining  location  in  conflict  with  a  home- 
stead claim  is  required  to  bring  a  suit  to 
quiet  title  before  the  decision  of  his  adverse 
claim  which  is  filed  and  pending  in  the  land 
office.  The  amendment  makes  section  10  of 
the  prior  act  applicable  to  proof  of  home- 
steads on  un surveyed  lands  as  well  as  those 
on  surveyed  lands,  and  with  that  exception 


leaves  its  purport  and  meaning  unchanged. 
In  brief,  the  law  under  the  amendment  is 
what  it  was  before,  so  far  as  it  directs  that 
a  suit  be  brought  to  quiet  title.  If  a  person, 
association,  or  corporation  in  the  occupation 
of  land  for  the  purpose  of  trade,  manufac- 
ture, or  productive  industry  claims  by  right 
of  occupation  land  whether  surveyed  or  un- 
surveyed  which  is  included  in  a  homestead 
settlement,  he  must  at  the  appropriate  time 
bring  a  suit  to  determine  in  a  court  the 
questions  on  which  his  right  of  occupation 
depends.  The  jurisdiction  of  the  land  office 
to  determine  contests  between  locators  of 
mining  claims  and  homestead  settlers  re- 
mains as  it  was  before."  Nelson  t.  Brownell, 
(C.  C.  A.  9th  Cir.  1912)   193  Fed.  641. 


Vol.  X,  p.  27,  sec.  1. 

"The  single  object  of  Congress  in  the  Act 
of  1904  was  to  provide  for  the  sale  of  coal 
lands  which  had  not  been  surveyed.  The 
provisions  for  the  sale  of  such  coal  lands,  in 
or  out  of  Alaska,  which  had  been  surveyed, 
so  that  entries  could  be  made  'by  legal  sub- 
division,' had  already  been  covered  by  the 
general  law  which  had  been  extended  to 
Alaska.  The  conditions  in  Alaska  were  but 
temporary.  When  the  coal  land  there  should 
be  brought  under  the  system  of  surveys  which 
prevailed  in  the  better  settled  parts  of  the 
country,  the  Act  of  1904  would  cease  to  be 


operative,  having  nothing  to  which  it  could 
apply.  The  legislation,  read  in  the  light  of 
the  situation  and  of  the  uniform  policy  which 
had  so  long  prevailed  of  prohibiting  more 
than  one  enti^  to  one  person,  makes  it  plain 
that  Congress  did  not  intend  to  except  the 
unsurveyed  coal  lands  of  Alaska  from  the 
operation  of  the  restrictions  which  attached 
to  the  sale  of  the  surveyed  coal  lands  in 
Alaska  and  elsewhere."  United  States  v. 
Munday,  (1911)  222  U.  S.  175,  32  S.  a. 
53,  56  U.  S.   (L.  ed.)   149. 


1909  Supp.,  p.  19,  sec.  1. 

No  treaty  rights  are  affected  by  this  act, 
but  if  they  were  the  act  would  not  be  void 
as  the  power  of  Congress  to  enact  laws  for 
subsequent   observance   is   not   restricted   by 

?rior  treaties  with  foreign  nations.  The 
bkai  Mam,  (CCA.  9th  Cir.  1911)  190 
Fed.  450,  wherein  the  court  said:  *'The  re- 
maining defensive  argument  is  that  by 
the  first  and  second  articles  of  the 
treaty  between  Japan  and  the  United  States, 
concluded  November  24,  1894,  proclaimed 
March,  1895  (29  Stat.  848),  the  officers  and 
crew  of  this  schooner  are  given  the  same 
rights  in  Alaskan  waters,  with  reference  to 
fishing,  as  are  given  to  our  own  citizens 
[and]  that  statutes  which  discriminate 
against  aliens,  in  violation  of  their  treaty 
rights,  are  void.  In  re  Ah  Chong  [C.  C] 
2  Fed.  733;  In  re  Tiburcio  Parrott  [C.  C] 
1  Fed.  481;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356    [6    Sup.    Ct.    1064]     (30    L.    Ed.   220).' 


The  authorities  here  cited  do  no  more  than 
affirm  the  fundamental  principle  that  state 
laws  and  municipal  ordinances  may  not  over- 
ride national  treaties;  and  they  give  no  sanc- 
tion to  an  argument  questioning  the  validity 
of  a  national  law.  The  power  of  Congress  to 
enact  laws  for  subsequent  observance  is  not 
restricted  by  prior  treaties  with  foreign  na- 
tions. The  Chinese  Exclusion  Case«  130  U. 
S.  581,  9  Sup.  Ct.  623,  32  L.  Ed.  1068.  More- 
over, the  articles  of  the  treaty  referred  to 
contain  no  allusion  to  fishing  privileges,  and 
do  not  purport  to  grant  any  right  to  sea 
rovers  to  resort  to  American  fishing  grounds 
for  the  purpose  of  taking  fish  for  their  own 
consumption  or  for  any  purpose  whatever." 
Fishing  by  aliens  to  supply  their  personal 
need  for  food  is  prohibited  by  this  section. 
The  Tokai  Maru,  (C.  C.  A.  9th  Cir.  1911)  190 
Fed.  450. 


1909  Supp.,  p.  19,  s^c.  2. 

The  ship's  ''company^*  includes  the  captain  pany  in  addition  to  the  fine  imposed  against 
and  crew,  and  the  section  authorizes  the  im^  the  vessel  as  a  distinct  entity.  The  Tokai 
position   of   a   single   fine   against   the   com-       Maru,   (C.  C.  A.  9th  Cir.  1911)  190  Fed.  450. 
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1909  Supp.,  p.  25j  sec.  1. 


ALASKA. 


1909  Supp.,  p.  36,  sec.  2. 


1909  Supp.,  p.  25,  sec.  1. 

Where  provisions  of  this  Act  are  ir- 
reconcilable with  section  2324  of  the  Re- 
vised Statutes  (see  5  Fed.  Stat.  Annot.  19), 
which  was  made  applicable  to  Alaska  by  an 
Act  passed  June  6,  1900,  31  Stat.  L.  321,  sec. 
26  (see  1  Fed.  Stat.  Annot.  32),  section 
2324  is  necessarily  repealed  by  implication. 
Thatcher  v.  Brown,  (C.  C.  A.  9th  Cir.  1911) 
190  Fed.  708,  wherein  the  court  said:  "It 
will  be  seen  that  by  both  the  acts  [R.  S.  2324 
and  this  section]  the  annual  assessment  work 
is  required  to  be  done  'during'  the  year.  But 
by  the  former  act  a  failure  to  complete  such 
work  within  the  year,  while  rendering  the 
ground  open  to  relocation,  was  not  declared 
to  work  a  forfeiture  of  the  locator's  rights; 
on  the  contrary,  he,  together  with  his  heirs, 
assigns,  or  legal  representatives,  was  ex- 
pressly given  the  right  to  resume  work  up- 
on the  claim  after  such  failure  to  complete 
it,  provided  no  other  location  be  made  in  the 
meantime.  By  its  Act  of  March  2,  1907, 
however.  Congress,  while  conferring  upon 
locators  in  Alaska  a  privilege  not  given  by 
section  2324  of  the  Revised  Statutes,  to  wit, 
a  provision  permitting  Alaskan  locators  to 
file  for  record  an  affidavit  showing  the  per- 
formance of  the  required  annual  assessment 
work,  which  affidavit  should  be  prima  facie 
evidence  of  such  performance,  expressly  de- 
clared that,  upon  the  failure  of  the  locator 
or  owner  of  any  such  claim  in  Alaska  to 
comply  with  the  provisions  of  the  act  as  to 
the  performance  of  work  and  improvements, 
'such  claim  shall  become  forfeited  and  open 
to  location  by  others  as  if  no  location  of 
the  same  had  ever  been  made.' 

"It  is  true  that  the  Act  of  March  2,  1907, 
contains  no  express  repeal  of  any  previous 
provision  of  the  statutes,  and  it  is  also  true 

1909  Supp.,  p.  36,  sec.  2. 

Effect  of  amendment.  —  "The  Alaskan  Code 
(June  6,  1900,  31  Stat.  321,  322,  §§  4  and 
5,  c.  786)  created  one  District  Court  with 
three  judges  having  general  civil  and  crim- 
inal jurisdiction  over  the  entire  district, 
and  authoritv  to  hold  rcpjular  terms  at 
Juneau,  St.  Michael's  and  Kagle  City,  and 
special  terms  at  such  times  and  places  in  the 
district  as  they  or  any  of  them  might  deem 
expedient.  The  Act  of  March  3,  1909  (35 
Stat.  838,  839,  c.  269),  in  providing  for  a 
fourth  division  did  not  contemplate  an  in- 
terruption of  the  functions  of  tlifi  judge 
throughout  the  entire  district,  nor  did  it 
destroy  the  unity  of  the  District  Court.  But 
while  preserving  unimpaired  the  power  of 
the  court  and  judges,  it  fixed  a  new  place,  at 
which  the  same  District  Court  must  be  held. 
It  did  not  create  a  new  tribunal,  with  new 


that  implied  repeals  are  not  favored.  Still 
the  courts  are  not  at  liberty  to  ignore  a 
purpose  to  repeal  clearly  indicated  by  irrec- 
^oncilable  provisions.  Here  we  have  an  old 
mining  statute,  made  applicable  to  Alaska 
by  the  Act  of  June  6,  1900,  expressly  provid- 
ing that  while  a  failure  on  the  part  of  the 
locator  to  complete  the  required  annual  as- 
sessment work  would  render  the  ground  cov- 
ered by  the  location  open  to  relocation,  yet 
such  work  might  be  resumed  by  the  locator 
or  his  legal  representatives,  provided  no 
other  location  had  intervened,  and  t}ien  a 
later  act  to  amend  the  law  upon  the  subject 
in  so  far  as  mining  claims  in  Alaska  are 
concerned,  which  in  terms  declares  that  upon 
the  failure  of  the  locator  to  perform  the  re- 
quired amount  of  work  upon  the  claim  within 
the  year  'such  claim  shall  become  forfeited 
and  open  to  location  by  others  as  if  no  lo- 
cation of  the  same  had  ever  been  made.' 

"Both  acts  expressly  require  $100  worth  of 
work  or  improvements  to  be  done  or  made 
on  or  for  the  benefit  of  each  claim  during 
each  year.  But  the  consequences  of  a  failure 
to  complete  such  work  or  improvements  with- 
in the  year  are  differently  declared,  and  such 
differenced  are  irreconcilable.  In  the  earlier 
act  such  failure  is  not  declared  to  end  the 
locator's  right;  but  he  is  thereby  given  the 
right  to  resume  the  work  after  the  expiration 
of  the  year,  provided  there  has  been  no 
other  location  meanwhile.  By  the  later  act 
no  such  permission  is  accorded,  and  there  is 
therein  an  express  declaration  that  such 
failure  works  a  forfeiture  of  the  claim.  To 
that  extent  the  prior  law,  so  far  as  it  affects 
claims  in  Alaska,  was  necessarily  repealed 
by  the  later  one." 


officers,  to  be  organized  in  a  new  political 
division,  but  it  continued  the  jurisdiction 
and  power  of  the  judge  to  be  exercised  any- 
where in  Alaska.  It  did  not  revoke  his  au- 
thority to  summon  jurors  to  attend  at  any 
session  of  the  District  Court,  whether  per- 
mitted to  be  held  at  Fairbanks  under  the 
Act  of  1900  or  required  there  to  be  held  after 
July  1,  under  the  Act  of  1909.  The  prin- 
ciple involved  is,  in  some  of  its  aspects,  like 
that  considered  in  Rosencrans  v.  United 
States,  (1807)  165  U.  S.  257,  17  S.  Ct.  302, 
41.  U.  S.  (L.  ed.)  708,  where  it  was  said 
that  'jurisdiction  is  co-extensive  with  district 
and  no  mere  multiplication  of  places  at  which 
courts  are  to  be  held  or  mere  creation  of 
division  nullifies  it.' "  Matheson  v.  United 
States,  (1913)  227  U.  S.  640,  33  S.  Ct.  366, 
67  U.  S.  (L.  ed.)  631. 
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Vol.  I,  p.  444,  sec.  4386. 

Providins  facilities  for  watering,  feedins, 
and  rest.  —  It  is  the  duty  of  a  railroad  com- 
pany in  carrying  on  interstate  shipment  of 
animals,  not  only  to  unload  the  same  within 
the  periods  mentioned  in  the  statutes,  but  to 
provide  facilities  reasonably  sufficient  and 
suitable  for  watering  and  feeding  the  animals 
and  for  allowing  them  an  opportunity  for 
rest.  St.  Louis  &  S.  F.  R.  Co.  v.  Piburn, 
(1911)  30  Okla.  262,  120  Pac.  923,  wherein 
the  court  said:  "And  it  has  been  held  that, 
even  where  the  owner  or  custodian  under- 
takes the  attention  of  the  animals,  yet,  that 
if  he,  for  any  cause,  neglects  or  fails  to 
care  for  them  as  required  by  the  statute,  it 
is  the  duty  of  the  carrier  to  do  so,  and  col- 
lect all  charges  and  expense  therefor  in 
the  manner  authorized  in  the  statutes. 
There  have  been  various  reasqps  men- 
tioned by  different  courts  for  the  passage  of 
this  law.  Some  think  it  was  passed  for  rea- 
sons of  humanity;  others  that  it  was  in  aid 
of  a  healthful  food  supply  for  the  nation, 
but,  whatever  the  reason  given,  practically 
all  unite  in  declaring  it  a  wise  and  merito- 
rious enactment." 

Jurisdiction  of  state  court.  —  This  section 
gives  to  a  shipper  whose  animals  are  injured 
by  failure  of  the  company  to  comply  with 
the  statute  a  cause  of  action  enforceable  in 
a  state  court.  St.  Louis  k  S.  F.  R.  Co.  v. 
Pibum,    (1911)   30  Okla.  262,  120  Pac.  923. 

Evidence.  —  T-^  a  suit  based  on  failure  of 


a  railroad  company,  in  transporting  an  in- 
terstate shipment  of  animals,  to  comply  with 
the  duties  imposed  on  it  by  this  section, 
where  the  proof  shows  that  the  railroad  was 
in  possession  of  the  animals  about  forty 
hours,  and  actually  unloaded  them  within 
the  period  named  in  the  statute,  but  un- 
loaded them  in  pens  so  small  that  the  ani- 
mals were  crowded  and  jammed  in  the  pens 
as  close  together  as  in  the  cars,  and  could 
not  lie  down  or  move  about,  and  where  no 
troughs  or  other  facilities  were  provided 
for  watering  or  feeding  them,  and  no  water 
was  provided,  the  proof  justifies  a  finding 
that  the  railroad  had  not  performed  the  duty 
required  of  it  by  the  statute.  St.  Louis  & 
S.  F.  R.  Co.  V.  Piburn,  (1911)  30  Okla. 
262,   120  Pac.   923. 

Measure  of  damages.  —  In  a  suit  for  dam- 
ages to  an  interstate  shipment  of  sheep, 
against  a  railroad  company,  based  on  its 
negligence  in  failing  to  unload  the  animals 
for  water,  food,  and  rest,  the  measure  of 
damages  is  the  difference,  if  any,  in  the  fair 
market  value  of  the  sheep  at  the  point  of 
destination  in  the  condition  in  which  they 
were  delivered  and  what  it  would  have  been 
at  such  point  of  destination  if  they  had  been 
properly  unloaded  and  provided  with  food, 
water,  and  rest  as  required  by  statute.  St. 
Louis  &  S.  F.  R.  Co.  v.  Piburn,  (1911)  30 
Okla.   262,    120   Pac.   923. 


Vol.  X,   p.  35,  sec.  2.      [Act  of  March  S,  1906.} 


A  connecting  carrier  which  receives  live 
stock  outside  of  the  limits  of  a  quarantined 
state  is  not  liable  under  this  section.  United 
States  V.  Baltimore  &  O.  R.  Co.,  (1911)  222 
U.  S.  8,  32  S.  Ct.  6,  66  U.  S.  (L.  Ed.) 
68.  In  this  case  the  quarantined  state  was 
Kentucky  and  the  stock  was  received  in 
Ohio.  The  court  said:  "The  government 
urges  an  answer  in  the  affirmative  and  con- 
tends that  not  only  an  initial  carrier,  but 
a  connecting  carrier,  though  it  receive  the 
stock  in  a  state  other  than  the  quarantined 
state  (in  case  at  bar,  Ohio)  transports,  with- 
in the  meaning  of  the  statute,  stock  'from' 
one  state  'into'  another.  The  argument  is 
that  necessarily  such  connecting  carrier  is 
instrumental  in  the  transportation  of  the 
stock  from  the  place  of  shipment  to  its  ulti- 
mate destination,  and  therefore  within  the 
reason  and  purpose  of  the  law. 

"The  contention  is  untenable.  To  receive  a 
thing  in  Ohio  is  not  receiving  it  in  Ken- 
tucky, nor  is  transporting  it  in  Ohio  trans- 
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porting  it  from  Kentucky  into  Ohio.  To 
sustain  the  indictment,  therefore,  we  must 
disregard  the  plain  and  only  direct  signifi- 
cation of  the  words  of  the  statute.  Such 
extreme  liberty  with  the  words  of  a  penal 
statute  may  not  be  taken.  We  are  not  un- 
mindful that  our  function  is  to  seek  the  in- 
tention of  the  lawmaker  and  that  illustra- 
tions may  be  found  where  the  literal  mean- 
ing of  words  has  been  extended  beyond  their 
absolute  sense.  But  the  general  rule  is  that 
penal  statutes  must  be  strictly  construed. 
It  is  a  familiar  rule  and  need  not  be  illus- 
trated. The  words  of  the  statute,  certainly 
when  they  have  a  sensible  meaning  and  a 
definite  and  unmistakable  signification,  as 
the  words  of  the  statute  under  review  have, 
mark  its  extent.  We  do  not  mean  to  say 
that  ambiguity  in  words  may  not  be  re- 
solved by  the  clear  purpose  of  the  statute. 

"If,  however,  there  be  no  ambiguity,  the 
words  of  the  statute  are  the  measure  of  its 
meaning.     If  there  be  ambiguity,  the  char- 


Vol.  7Lf  p.  35,  sec.  2. 


ANIMALS. 


1909  Supp.,  p.  43,  sec.  1. 


acter  of  the  statute  determines  for  a  strict  or 
liberal  construction.  A  criminal  statute  is 
strictly  construed.  Courts  are  not  inclined 
to  make  'constructiye  crimes.'  We  therefore 
might  have  to  decide  against  the  indictment, 
even  if  there  were  more  ambiguity  in  the 
statute  under  review  than  we  find  in  it.  It 
manifests  care  and  a  studied  purpose  to 
define  the  extent  of  the  quarantine  and  of 
what  shall' constitute  violations  of  it.  With- 
in its  limits  there  shall  be  no  delivery  of 
stock  for  transportation  beyond  them  4nto 
anjr  other  state  or  territory'  by  public  or 
private  conveyance  or  by  driving.  There  is 
no  obscurity  whatever.  A  sensible,  definite 
meaning  is  expressed.  There  must  be  a  de- 
livery for  or  a  receiving  for  transportation 
'from  the  quarantined  portion  of  any  state 
or  territory  .  .  .  into  any  other  state 
or  territory  .  .  .'  That  reception  and 
that  transportation  are  the  elements  of  the 
crime  and  must  exist  to  constitute  it.  None 
of  these  elements  are  charged  against  the 
defendant.  It  did  not  receive  the  sheep  for 
transportation  in  Kentucky  or  transport 
them  'from'  Kentucky  'into'  Ohio.  It  re- 
ceived them  in  Ohio  and  transported  them  in 
Ohio,  and  the  statute  thus  construed  adapts 
the  remedy  to  the  mischief.  In  other  words, 
if  the  breaking  of  quarantine  is  prevented, 
the  purpose  of  the  statute  is  fulfilled  without 
subjecting  to  criminal  accusation  and  penal- 
ties  distant   carriers   who,   it   may   be,   are 

1909  Supp.,  p.  43,  sec.  1. 

Carrier  as  an  insurer.  —  If  the  pens  pro- 
vided by  the  carrier  are  properly  equippea,  so 
that  the  sheep  may  be  properly  fed,  watered, 
and  rested,  he  has  discharged  his  full  duty, 
unless  it  is  made  to  appear  that  the  sur- 
rounding conditions  were  such  that  the  car- 
rier should  have  anticipated  that  the  sheep 
would  probable  be  molested,  and  thus  not 
afforded  proper  rest.  If  such  is  not  the  law, 
then  the  carrier  is  made  an  absolute  insurer 
of  the  safety  of  the  sheep  while  unloaded 
for  food,  rest,  and  water,  regardless  of  the 
fact  that  by  the  exercise  of  reasonable  dili- 
gence he  did  not  know,  and  could  not  have 
discovered,  the  threatened  danger  to  which 
the  sheep  might  be  exposed.  Beckman  v. 
Southern  Pac.  Co.  (1911)  39  Utah  472,  118 
Pac.   118. 

Part  of  period  elapsing  in  foreign  coun- 
try.—The  law  is  applicable  to  a  shipment 
originating  in  one  state  and  ending  in  an- 
other, when  the  deprivation  of  food,  water 
and  rest  for  the  statutory  period  is  shown, 
even  though  part  of  such  period  elapsed 
while  the  animals  were  in  a  foreign  country. 
Grand  Trunk  Ry.  Co.  of  Canada  v.  United 
States,  (C.  C.  A.  2d  Cir.  1911)  191  Fed. 
803. 

Due  diligence  and  foresight.  —  The  meas- 
ure of  due  diligence  and  foresight  required 
by  this  section  is  that  diligence  and  fore- 
sight which  persons  of  ordinary  prudence 
and  care  commonly  exercise  under  similar 
circumstances.     And  the   due   diligence   and 


ignorant  of  the  existence  of  the  quarantine; 
and  ignorant  they  may  be,  for  the  statute 
(sec.  1)  requires  the  Secretary  of  Agriculture 
to  give  notice  of  the  establishment  of  quar- 
antine only  to  the  'transportation  companies 
doing  business  in  or  through'  the  quaran- 
tined state.  It  would  be  strange  indeed 
if  the  statute  intends  to  confound  unwillful 
with  willful  acts  by  uniting  in  criminality 
and  penalties  the  companies  to  which  no 
notice  of  quarantine  is  required  to  be  given 
with  those  to  which  notice  is  required. 

"We  do  not,  of  course,  mean  to  say  that 
the  movement  of  sheep  in  Ohio  did  not  tend 
to  spread  contagion,  but  it  is  certain  there 
could  have  been  no  movement  of  them  in 
Ohio  if  they  had  not  been  transported  'from' 
Kentucky  'into'  Ohio. 

"In  United  States  v.  El  Paso  &  N.  E.  Rail- 
road Co.  178  Fed.  Rep.  846,  and  in  United 
States  V.  Chicago,  Burlington  &  Quincy  R. 
R.,  181  Fed.  Rep.  882,  the  same  construc- 
tion was  given  to  the  statute  that  we  have 
given  it.  'Also  by  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  in  St.  Louis.  St. 
Louis  Merchants'  Bridge  Terminal  Ry.  Co. 
v:  United  States,  188  Fed.  Rep.  191.  In 
United  States  v.  Southern  Railway  Co.  (Cir- 
cuit Court  Dist.  S.  C),  187  Fed.  Rep.  209,  a 
contrary  ruling  was  made,  and  a  connecting 
carrier  which  received  stock  outside  of  the 
limits  of  the  quarantined  states  was  held  to 
be    liable." 
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foresight  which  condition  the  anticipation 
and  avoidance  of  the  other  accidental  or  un- 
avoidable causes  described  in  this  law  is 
that  degree  of  diligence  and  foresight  which 
reasonably  prudent  and  careful  men  ordi- 
narily exercise  under  similar  circumstances. 
Chicago,  B.  &  Q.  R.  Co.  v.  United  States, 
(C.  C.  A.  8th  Cir.  1912)    194  Fed.  342. 

Waiver  of  statutory  provisions  by  control 
or  otherwise.  —  The  statute  imposes  upon 
the  carrier  the  primary  duty  of  seeing  tnat 
the  stock  is  not  confined  in  cars  longer  than 
the  prescribed  period,  for  the  command  of  the 
statute  is,  "Thou  shalt  not"  fail  to  do 
the  thing  required;  and,  while  the  carrier 
may  arrange  with  the  shipper  or  the  person 
in  charge  for  unloading,  the  company  can- 
not thereby  shift  the  burden,  and  the  re- 
sponsibility for  unloading  in  time  still  rests 
with  it.  Oregon-Washington  R.  &  Nav.  Co. 
V.  United  States,  (C.  C.  A.  9th  Cir.  1913) 
206  Fed.  337. 

This  law  positively  prohibits  the  confine- 
ment of  animals  for  a  period  longer  than  28 
consecutive  hours,  save  only  that  by  special 
agreement  and  written  request  of  the  owner 
the  time  of  confinement  may  be  extended  to 
36  hours.  The  extreme  limit,  therefore,  to 
which  the  wishes  of  the  owner  become  rele- 
vant, is  36  hours.  An  agreement,  therefore, 
for  a  confinement  beyond  that  time,  is  a 
contract  to  do  that  which  the  law  says  may 
not  be  done,  and  is  void  and  nonenforceable 
as  a  defense  to  the  action  for  damages  to 
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animals  transported.  Webster  v.  Union  Pac. 
R.  Co.   (D.  C.  Colo.  1912)   200  Fed.  697. 

The  Twenty-eight  Hour  Act  is  for  the  pre- 
vention of  cruelty  to  animals,  and  not  pri- 
marily for  the  benefit  of  the  owners,  but 
is  restrictive  of  their  rights,  and  cannot  be 
waived,  except  in  the  manner  and  upon 
the  contingencies  provided  in  the  act.  Cleve- 
land, C,  C.  &  St.  L.  Ry.  Co.  v.  Hayes, 
(Ind.   1913)    102  N.  E.  34. 

''Storm  or  other  accidental  or  unavoidable 
cause."  —  The  statute  renders  the  carrier 
excusable  for  confining  the  stock  in  cars  mure 
than  the  prescribed  period  of  time,  if  pre- 
vented from  unloading  "by  storm  or  other 
accidental  or  unavoidable  causes  which  can- 
not be  anticipated  or  avoided  by  the  exer- 
cise of  due  diligence  and  foresight."  Oregon- 
Washington  R.  &  Nav.  Co.  V.  United  States, 
(C.  C.  A.  9th  Cir.  1913)    205   Fed.  337. 

An  ''accidental  or  unavoidable  cause"  which 
cannot  be  avoided  by  the  exercise  of  due  dili- 
gence and  foresight  within  the  meaning  of 
this  law  is  a  cause  which  reasonably  pru- 
dent and  careful  men,  under  like  circum- 
stances, do  not  and  would  not  ordinarily 
anticipate,  and  the  effects  of  which  under 
similar  circumstances  they  do  not  and  would 
not  ordinarily  avoid.  Chicago,  B.  &  Q.  R. 
Co.  V.  United  States,  (C.  C.  A.  8th  Cir. 
1912)    194  Fed.  342. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  United  States, 
(C.  C.  A.  8th  Cir.  1912)  194  Fed.  342,  it 
appeared  that  a  train  load  of  17  cars  of 
sheep  started  at  5  in  the  morning  to  make 
a  run  which  ordinarily  requires  11  hours. 
This  train  and  its  drawbars  were  inspected 
and  found  in  good  condition  on  the  morning 
it  started.  In  order  to  unload  the  sheep 
in  time,  it  was  necessary  that  the  train 
should  make  the  run  in  12  hours.  It  was  de- 
layed about  two  hours  by  the  breaking  of  a 
drawbar  and  chain  of  a  train  which  met  and 
passed  it,  by  the  slipping  of  a  knuckle  in 
the  coupler  which  separated  it  into  two  parts 
and  by  the  pulling  out  of  two  drawbars  in 
its  cars  which  made  it  necessary  to  draw  the 
two  parts  of  the  train  upon  a  side  track  and 
recouple  them.  Upon  its  arrival  the  com- 
pany dragged  the  sheep  out  of  two  of  the 
cars  in  the  dark  within  the  36  hours,  but 
left  15  of  the  cars  unloaded  until  the  next 
morning  after  the  expiration  of  the  36  hours. 
It  was  held  there  was  no  substantial  evi- 
dence that  the  company  willfully  violated 
the  law,  and  there  was  substantial  evidence 
that  it  was  prevented  from  unloading  the 
sheep  within  the  36  hours  by  accidental  or 
unavoidable  causes  which  could  not  be  an- 
ticipated or  avoided  by  the  exercise  of  due 
diligence  and  foresight. 

Compliance  with  statute  as  defense  to  de- 
lay in  delivery.  —  "Stopping  a  shipment  of 
cattle  to  feed  them  in  compliance  with  the 
Interstate  Commerce  Act  excuses  delay  in  de- 
livery caused  thereby;  but,  if  negligent  delay 
causes  the  unloading  of  the  cattle  to  comply 
with  said  law,  then  it  would  not  excuse." 
Lay  V.  Chicago,  B.  &  Q.  R.  Co.,  (1911)  157 
Mo.  App.  467,  138  S.  W.  884. 
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A  delay  caused  solely  by  defendant's  com- 
pliance with  the  provisions  of  the  Twenty- 
eight  Hour  Law  cannot  be  actionable,  since 
it  should  be  regarded  as  the  result  of  the 
performance  of  a  duty  imposed  by  law. 
Hickey  v.  Chicago,  B.  &  Q.  R.  Co.,  (1913) 
174  Mo.  App.   408,   160   S.   W.   24. 

In  an  action  by  a  shipper  against  an  in- 
terstate carrier  for  damages  for  delay  in  a 
shipment  of  cattle  the  defendant  has  the 
right  to  have  the  jury  instructed  that  in 
determining  the  matter  of  delay  complained 
of  the  period  required  by  this  section  for  the 
purpose  of  feeding  and  watering  and  resting 
the  cattle  in  pens  should  not  be  included. 
Kansas  City,  M.  k  O.  Ry.  Co.  v.  Moore, 
(Tex.  1912)    149  S.  W.  302. 

Another  carrier  partly  in  fault.  — It  is  no 
excuse  to  a  defendant,  which  knowingly  and 
willfully  fails  to  comply  with  the  provisions 
of  this  act,  that  the  loading  took  place  on 
a  connecting  road  and  that  such  road  had 
already  kept  the  animals  in  confinement  with- 
out rest,  food,  and  water  beyond  the  28-hour 
period  when  the  car  came  to  the  hands  of 
the  other  company.  That  is,  if  the  corpora- 
tion receiving  the  cattle  from  a  connecting 
line  receives  same  with  knowledge  that  such 
connecting  company  had  already  offended 
against  the  law  with  respect  to  such  cattle, 
it  does  not  thereby  and  from  that  fact  alone 
become  responsible  for  the  offending  of  the 
connecting  corporation;  but  if  it,  the  re- 
ceiving company,  then  continues  such  con- 
finement without  unloading  for  rest,  water, 
and  food,  and  is  not  prevented  from  so  un- 
loading by  storm,  or  other  accidental  or  un- 
avoidable causes  which  cannot  be  anticipated 
or  avoided  by  the  exercise  of  due  diligence 
and  foresight,  it  becomes  liable  to  the  penalty, 
even  if  such  detention  of  such  cattle  without 
unloading  is  but  for  an  hour.  United  States 
V.  Delaware,  L.  &  W.  R.  Co.  (N.  D.  N.  Y. 
1913)    206   Fed.  613.-^ 

When  a  connecting  railroad  company  re- 
ceives a  car  of  cattle  in  interstate  commerce 
or  movement  knowing  that  the  cattle  have 
already  been  confined  without  rest,  food,  or 
water  for  more  than  the  statutory  time,  and 
such  cattle  are  not  promptly  unloaded  by 
such  receiving  company,  and  prima  facie  the 
delay  in  unloading  appears  unreasonable  and 
unnecessary,  the  burden  is  on  such  receiving 
company  to  excuse  the  delay  by  showing 
storm,  accident,  or  some  unavoidable  cause 
which  could  not  have  been  anticipated  or 
avoided  by  the  exercise  of  due  diligence  and 
foresight.  United  States  v.  Delaware,  L.  & 
W.  R.  Co.   (N.  D.  N.  Y.  1913)   200  Fed.  513. 

A  judgment  against  an  initial  carrier  for 
a  violation  of  the  statute  is  not  a  good 
defense  to  an  action  against  the  connecting 
carrier  who  was  also  delinquent.  New  York 
Cent.  &  H.  R.  R.  Co.  v.  United  States,  (C. 
C.  A.  2d  Cir.  1913)   203  Fed.  953. 

Knowledge  of  initial  carrier  imputed  to 
connecting  carrier.  —  In  New  York  Cent.  &  H. 
R.  R.  Co.  V.  United  States,  (C.  C.  A.  2d 
Cir.  1913)  203  Fed.  953,  the  court  said: 
Two  cars  loaded  with  horses  were  shipped 
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from  Girardj  Kan.,  consigned  to  ship- 
pers' order  at  the  defendant's  stockyard 
in  East  Buffalo.  The  routing  was  via  the 
St.  Louis  &  San  Francisco  Railroad  Company 
to  Kansas  City,  thence  by  the  Wabash  Rail- 
road Company  through  Missouri,  Indiana, 
Iowa,  Michigan,  and  Canada,  to  Black  Rock, 
Buffalo,  where  the  cars  were  received  by  the 
defendant  to  be  transported  to  destination, 
a  distance  of  seven  miles.  The  Wabash  Com- 
pany did  not  unload  the  horses  for  food, 
water,  and  rest  between  Peru,  Ind.,  and  Black 
Rock,  a  period  of  38  hours  and  55  minutes. 
The  defendant  occupied  3  hours  and  35  min- 
utes in  transporting  the  cars  to  destination 
in  East  Buffalo. 

"The  United  States  instituted  these  two 
actions  to  recover  of  the  defendant  a  penalty 
of  $500  for  each  car  for  violation  of  Act 
June  20,  1906,  34  Stat.  607.     .     .     . 

"The  complaint  alleged  that  the  defendant 
was  not  prevented  from  complying  with  the 
act  by  storm  or  other  accidental  and  un- 
avoidable causes  which  could  not  be  antici- 
pated or  avoided  by  the  exercise  of  due 
diligence  and  foresight,  but  knowingly  and 
willfully  failed  to  unload  the  horses  in 
transit  as  aforesaid. 

"The  defendant  filed  answers,  which  alleged 
that  it  received  the  cars  at  Black  Rock  from 
its  connecting  carrier,  the  Wabash  Railroad 
Company,  without  knowing  the  time  the 
horses  had  been  confined,  and  transported 
them  within  the  usual  and  reasonable  time 
to  destination  in  East  Buffalo.     .     .     . 

"At  the  trial  a  jury  was  duly  waived  and 
the  cause  submitted  to  the  court.  The  par- 
ties stipulated  that  the  facts  stated  in  the 
complaint  were  true;  also  that  the  time  of 
confinement  of  the  horses  had  been  extended 
from  28  to  36  hours,  the  defendant  reserving 
the  right  to  show  that  when  it  received  the 
caps  it  did  not  know  that  the  horses  had  been 
confined  longer  than  the  law  allowed;  also 
to  prove  that,  if  it  had  refused  to  trans- 
port the  cars,  they  would  have  had  to  go  back 
to  Michigan,  a  trip  taking  from  15  to  20 
hours,  before  the  horses  could  have  been  un- 
loaded because,  being  carried  in  bond,  they 
could  not  be  unloaded  in  Canada;  also  to 
prove  that  the  usual  time  for  transporting 
live  stock  from  Black  Rock  to  the  stockyards 
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Contracts  relieving  carrier  of  statutory 
duty.  —  Under  the  statute,  the  carrier  can- 
not, by  any  contract  with  the  shipper,  re- 
lieve itself  of  the  prescribed  duty  of  feed- 
ing and  watering  the  animals,  if  their  owner 
or  custodian  fails  to  do  so.  It  cannot  by 
contract  with  the  shipper  exempt  itself  from 
liability  for  its  own  negligence;  and  its 
failure  to  perform  the  duty  imposed  upon  it 
by  the  statute  is  negligence  per  «c.  Southern 
R.  Co.  V,  Proctor,  (1911)  3  Ala.  App.  413, 
57    So.   613. 

Effect  of  statute  on  contracts  limiting  lia- 
bility of  carrier. —  A  special  contract  of  car- 
riage, whereby  the  shipper   is  to   load,   un- 


was  from  1|  hours  to  5  hours,  depending  upon 
circumstances. 

"The  first  question  is:  Did  the  defendant 
act  knowingly  in  the  transportation  of  the 
cars;  that  is,  did  it  know  when  the  horses 
had  been  last  unloaded?  Relying,  no  doubt, 
upon  the  proposition  that  the  burden  of 
proof  lay  upon  the  government,  the  defend- 
ant gave  no  evidence  at  all  upon  the  sub- 
ject. But  we  think  it  was  bound  to  make 
reasonable  inquiry  as  to  this  fact.  The  hu- 
mane purpose  of  the  law  would  be  frequently 
frustrated  if  the  government  were  compelled 
to  prove  facts  directly  and  often  exclusively 
within  the  knowledge  of  the  carrier.  When 
the  government  had  proved  that  the  time 
had  long  elapsed  within  which  the  horses 
should  have  been  unloaded,  knowledge  of  that 
fact  was  properly  imputed  by  Judge  Hazel 
to  the  defendant,  in  the  absence  of  any  evi- 
dence from  it  that  it  had  made  reasonable 
inquiry  and  could  not  ascertain  the  fact. 

"The  next  question  is:  Did  the  defendant 
act  willfully  in  the  premises;  that  is,  un- 
necessarily disregard  the  provisions  and  pur- 
pose of  the  law?  Obviously  it  did  the  best 
thing  for  the  horses  in  taking  them  to  the 
stockyard  in  East  Buffalo.  The  time  it  could 
properly  use  in  so  doing  would  depend  upon 
whether  the  period  of  confinement  had  or  had 
not  expired.  Knowledge  of  the  fact  that  it 
had  expired  being  imputed  to  the  defendant, 
it  was  bound  to  transport  them  as  quickly 
as  possible.  Prima  facie  3  hours  and  35 
minutes  was  an  unreasonable  time  to  move 
the  cars  seven  miles.  The  only  testimony 
the  defendant  offered  upon  the  subject  was 
the  opinion  of  two  freight  conductors  that,  in 
view  of  the  condition  of  the  belt  line  in  get- 
ting ready  for  grade  crossing  improvements, 
the  time  actually  occupied  was  reasonable. 
This  was  entirely  insufficient.  The  facts 
should  have  been  stated,  so  that  the  court 
might  determine  whether  the  time  was  rea- 
sonable or  not." 

It  is  for  the  jury  to  say  whether  a  delay 
in  unloading  was  caused  through  accident 
or  unavoidable  cause,  and  whether  the  de- 
fendant exercised  due  diligence  and  foresight 
in  any  endeavor  to  prevent  the  delay.  Ore- 
gon-Washington R.  &  Nav.  Co.  V.  United 
States,  (C.  C.  A.  9th  Cir.  1913)  205  Fed.  337. 
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load,  reload,  feed,  water,  tend,  and  care 
for  the  stock  at  his  own  expense  and  risk 
during  the  entire  transportation,  does  not 
contravene  provisions  of  this  act,  since  the 
act  in  terms  provides  that  the  owner  of 
the  animals  shall  primarily  be  charged  with 
feeding  and  watering  them.  Webster  v. 
Union  Pac.  R.  Co.  (D.  C.  Colo.  1912)  200 
Fed.  597.  In  this  case,  which  was  an  ac- 
tion to  recover  for  damage  to  certain  sheep 
shipped  on  the  defendant's  railroad  where- 
in the  defendant  set  up  various  defenses, 
the  court  had  this  to  say  of  the  fourth 
defense:  "The  fourth  defense  sets  up  a  spe- 
cial  reduced  rate   of  freight   and   a  special 
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contract  of  carriage,  whereby  the  plaintiif 
shipper  was  to  load,  unload,  reload,  feed, 
water,  tend,  and  care  for  the  sheep  at  his 
own  expense  and  risk  during  the  entire  trans- 
portation, and  further  alleges  that  any  in- 
juries suffered  by  the  sheep  were  due  to  the 
carelessness  of  the  plaintiff  in  and  about 
such  matters,  and  notwithstanding  that  prop- 
er facilities  were  provided  by  the  defend- 
ant. It  is  not  perceived  why  such  agreement 
would  not  be  valid  as  between  the  shipper 
and  the  railroad  company.  Its  terms  do  not 
contravene  the  provisions  of  Act  June  29, 
1906,  c.  3594,  34  Stat.  607,  known  as  the 
'Twenty^eight  Hour  Law,'  since  that   act   in 
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The  words  "knowingly  and  willfully,"  as 
employed  in  the  act,  have  been  many  times 
construed  and  their  meaning  determined. 
"Knowingly"  signifies  *Svith  a  knowledge  of 
the  facts  which,  taken  together,  constitute 
the  failure  to  comply  with  the  statute"; 
and  "willfully"  means  "purposely  or  obsti- 
nately, and  is  designed  to  describe  the  atti- 
tude of  a  carrier  who,  having  a  free  will  or 
choice,  either  intentionally  disregards  the 
statute  or  is  plainly  indifferent  to  its  re- 
quirements." Oregon-Washington  R.  &  Nav. 
Co.  V.  United  States,  (C.  C.  A.  9th  Cir. 
1913)  205  Fed.  337.  See  also  a  companion 
case  between  the  same  parties  in  205  Fed. 
341,  and  Chicago,  6.  &  Q.  R.  Co.  v.  United 
States,  (C.  C.  A.  8th  Cir.  1912)  194  Fed. 
342. 

In  United  States  v.  Lehigh  Valley  R.  Co., 
(C.  C.  A.  3d  Cir.  1913)  204  Fed.  706,  the 
court  said:  "These  words  mean  something 
more  than  'negligent.'  A  knowing  and  will- 
ful omission  to  perform  a  duty  is  not,  as 
we  think,  the  same  as  a  merely  careless  omis- 
sion.  For  example:  Let  us  suppose  that  the 
man  whose  duty  It  was  to  feed  these  lambs 
had  learned  the  length  of  their  confinement 
from  the  card  accompanying  the  shipment, 
but  that  his  attention  had  been  diverted,  so 
that  he  forgot  his  task  until  the  period  lim- 
ited by  the  statute  had  passed.  No  doubt 
this  would  be  negligence,  but  to  call  it  a 
'willful*  failure  of  duty  seems  to  contra- 
dict one  of  the  essential  facts  supposed.  It 
is  not  possible  to  omit  an  act  knowingly 
and  willfully,  unless  the  act  be  consciously 
in  the  mind;  if  it  be  no  longer  in  the  mind, 
it  cannot  be  within  the  range  of  either 
knowledge  or  intention." 

It  is  not  essential  to  the  recovery  of  a 
penalty  under  this  section  that  proof  should 
be  made  that  the  defendant  knew  that  the 
animals  did  not  receive  proper  food,  water, 
or  space  to  rest  in  the  cars  which  trans- 
ported them.  It  is  enough  that  the  railroad 
company  knowingly  and  willfully  confined 
them  more  than  28  hours,  and  the  animals 
did  not  have  proper  food,  water,  space,  and 
opportunity  to  rest  in  the  cars  that  carried 
them  during  the  transportation.  Chicago, 
B.  &  Q.  R.  Co.  V.  United  States,  (C.  C.  A, 
8th   Cir.    1912)    195   Fed.  241. 


terms  provides  that  the  owner  of  the  ani- 
mals shall  primarily  be  charged  with  feeding 
and  watering  them.  While  such  a  provision 
would  not  afford  any  defense  to  a  prosecu- 
tion by  the  government  for  failure  of  the 
railroad  company,  upon  the  owner's  default, 
it  is,  as  between  the  owner  and  the  railroad 
a  sufficient  defense,  since  it  is  tantamount 
to  an  allegation  that  the  railroad  company 
was  not  itself  negligent,  but  that  the  neg- 
ligence was  that  of  ther  owner  of  the  animals 
in  and  about  a  matter  as  to  which  such 
owner  had  contracted  to  assume  the  sole  re- 
sponsibility." 
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Penalty.  —  There  is  but  one  riolation  of 
the  penalty  where  cattle  cars,  though  loaded 
at  different  points,  are  consolidated  into  one 
train  and  are  subsequently  delivered  to  the 
connecting  carrier  at  the  same  time,  the  con- 
signors and  consignees  being  the  same,  and 
the  destination  of  the  animals  the  same. 
United  States  v.  New  York  Cent.  &  H.  R.  R. 
Co.,    (W.  D.  N.  Y.  1911)    191   Fed.  938. 

Effect  of  proviso.  —  The  statute  provides 
that  cattle  shall  not  be  confined  contmuously 
for  more  than  36  hours  unless  they  are  car- 
ried in  cars  in  which  they  can  and  do  have 
proper  food  and  water  and  opportunity  for 
rest.  It  will  be  noticed  that  it  is  optional 
with  the  carrier  either  to  unload  the  cattle 
for  rest,  food,  and  water,  or  to  give  them 
proper  food,  water,  and  rest  or  opportunity 
for  rest  while  in  transit  without  unloading. 
Congress  primarily  intended  that  cattle 
should  be  unloaded  every  28  or  30  hours; 
but  if  the  cars  are  properly  equipped  and 
suitable  for  food  and  rest,  then  unloading 
is  not  required.  When,  therefore,  the  cars 
are  not  unloaded,  all  the  animals  contained 
therein  must  have  sufficient  space  for  lying 
down  at  the  same  time.  The  probabilities 
are  that  they  will  not  all  lie  at  the  same 
time,  but  nevertheless  opportunity  must  be 
given  them  to  do  so.  United  States  v,  Nen- 
York  Cent.  &  H.  R.  R.  Co.  (W.  D.  N.  Y. 
1911)  A91  Fed.  938,  followed  in  United 
States  V.  Erie  R.  Co.,  (W.  D.  N.  Y.  1911) 
191  Fed.  941. 

In  Erie  R.  Co.  v.  United  States,  (C.  C.  A. 
2nd  Cir.  1912)  200  Fed.  406,  the  question 
in  issue  was  whether  the  circumstance  that 
all  the  cattle  in  a  car  could  not  obtain  rest 
by  lying  down  at  the  same  time,  would 
prevent  the  railroad  from  availing  itself  of 
the  proviso  in  this  section,  when  the  car 
was  so  large  that  if  the  movements  of  the 
cattle  were  regulated  in  some  way,  all  of 
them  might  secure  proper  opportunity  to 
rest  at  one  time  or  another.  The  court 
said:  "It  seems  to  us  that  it  is  the  ob- 
ject of  the  statute  to  secure  to  every  ani- 
mal in  the  shipment  proper  space  and  op- 
portunity to  rest.  Not  only  is  cruelty  to 
a  single  one  'cruelty  to  animals,'  but  the 
landing  of  a  single  one  in  a  condition  bad 


n900  Supp.y  p.  46,  sec.  8. 


ANIMALS. 


1909  Supp.,  p.  61,  sec.  1. 


for  slaughtering  exposes  the  persons  who 
may  eat  the  meat  from  that  one  carcass  to  a 
risk  which  might  not  exist  if  this  statute 
were  strictly  conformed  to.  Every  animal  in 
this  shipment  might  have  proper  opportunity 
to  rest  if  they  all  agreed  to  take  turns  in 
occupying  space.  But  such  agreement  could 
not  be  brought  about,  and,  for  aught  that 
any  one  can  tell,  two  or  three  or  four  cattle 
of  this  shipment  may  have  been  deprived  of 
the  opportunity  to  rest,  even  for  the  8  hours 
out  of  every  24,  which  is  the  lowest  period 
of  rest  contended  for  by  the  defendant.'^ 

Burden  of  bringing  case  within  proviso. — 
It  is  not  indispensable  to  a  recovery  of  a 
penalty  under  this  statute  that  the  govern- 
ment should  negative  the  excuse  embodied  in 
the  proviso  of  this  section.     That  excuse  is 


a  separate  topic,  a  defense,  and  the  burden  is 
on  the  defendant  to  establish  it.  It  is  that  the 
animals  can  and  do  have  proper  food,  water, 
space,  and  opportunity  to  rest  in  the  cars 
which  transport  them.  .The  facts  that  their 
owner  or  caretaker,  who  accompanied  them, 
agreed  to  care  for,  feed,  and  water  them  on 
their  way,  and  that  food  and  water  with 
which  he  might  have  performed  his  agree- 
ment were  easily  accessible  to  him,  are  not 
sufficient  to  establish  this  excuse,  where  the 
animals  are  knowingly  and  willfully  confined 
more  than  28  hours  and  they  do  not  actually 
receive  proper  food,  or  water,  or  space  and 
opporttmity  to  rest.  Chicago,  B.  &  Q.  K. 
Co.  V.  United  States,  (C.  C.  A.  8th  Cir. 
1912)    195    Fed.   241. 


1909  Supp.y  p.  51,  sec.  1.       [Exceptions  to  fanners,  retailers,  etc.] 


Effect  of  act  on  right  of  state  to  regulate 
slaughtering  of  animals  by  farmers.  —  In 
Commonwealth  v.  Moore,  (Mass.  1913)  100 
K.  £.  1071,  it  was  held  that  the  effect  of  this 
section  making  the  provisions  of  the  act  in- 
applicable to  animals  slaughtered  by  any 
farmer  was  to  permit  a  state  under  its  police 
powers  to  regulate  the  slaughtering  of  ani- 
mals by  farmers.     The  court  said: 

'^The  pertinent  provisions  of  the  federal 
act  are  that  it  confers  full  authority  upon 
the  Secretary  of  Agriculture  to  make  inspec- 
tion (inter  alia)  of  all  cattle  before  they 
are  'allowed  to  enter  any  slaughtering,  pack- 
ing, meat  canning,  rendering  or  similar  estab- 
lishment' for  producing  food  products  to  be 
used  in  interstate  or  foreign  commerce,  and 
to  make  a  post  mortem  examination  and  in- 
spection of  carcasses  of  cattle  to  be  prepared 
for  human  consumption,  and  for  an  inspec- 
tion of  the  establishment  where  such  slaugh- 
tering and  preparation  is  carried  on.  The  act 
exempts  from  its  inspection  requirements 
'animals  slaughtered  by  any  farmer  on  the 
farm  and  sold  and  transported  in  interstate 
or  foreign  commerce'  with  certain  limita- 
tions not  here  material. 

"The  transportation  of  food  products  in 
interstate  and  foreign  commerce  and  the 
enactment  and  enforcement  of  regulations 
to  the  end  that  nothing  may  become  the  sub- 
ject of  such  commerce  which  is  unwholesome, 
unhealthy  or  diseased,  is  within  the  power 
of  Congress.  Hi  polite  Egg  Co.  v.  United 
States,  220  TJ.  S.  45,  31  Sup.  Ct.  364,  56  L. 
Ed.  364.  When  Congress  prescribes  con- 
cerning any  branch  of  commerce  within  its 
sphere  of  control,  its  regulations  are  para- 
mount and  render  nugatory  state  statutes 
covering  the  same  ground.  The  power  of  the 
state  must  yield  to  the  exercise  of  that  dele- 
gated to  the  United  States.  It  is  only  the 
silence  of  Congress  which  clothes  with  va- 
lidity state  laws  concerning  subjects  in  that 
jurisdictional  zone,  within  the  power  re- 
served to  the  states,  and  at  the  same  time 
within  the  enumerated  powers  of  the  federal 
government.  The  federal  act  governs  the  in- 
spection of  all  cattle,  both  alive  and  dead, 
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prepared  for  interstate  transportation  in  a 
slaughtering  and  similar  establishment. 
But  it  exempts  the  individual  farmer  pre- 
paring carcasses  of  cattle  for  such  transpor- 
tation. Is  this  exemption  to  be  interpreted 
as  a  determination  that  such  product  of  the 
farmer  shall  be  absolutely  free  in  interstate 
commerce,  or  is  it  merely  a  declaration  that, 
until  further  action  is  taken,  the  subject  is 
outside  the  scope  .of  the  act?  It  seems  to 
us  that  the  act  must  be  interpreted  as  having 
the  latter  effect.  We  reach  this  conclusion 
on  autiiority,  and  if  not  controlled  by  that, 
on  reason.  It  has  been  said  that  'it  should 
never  be  held  that  Congress  intends  to  super- 
sede or  by  its  legislation  suspend  the  exer- 
cise of  the  police  power  of  the  states,  even 
when  it  may  do  so,  unless  the  purpose  to 
effect  that  result  is  clearly  manifested.' 
Reid  V.  Colorado,  187  U.  S.  137,  148,  23 
Sup.  Ct.  92,  96  (47  L.  Ed.  108).  In  Reid 
V.  Colorado  the  alleged  conflict  was  presented 
between  a  federal  act  which  covered  the  driv- 
ing on  foot  or  transporting  between  states 
ai^  territories  'of  any  live  stock  known  to 
be  affected  with  any  contagious,  infectious 
or  communicable  disease'  and  a  state  statute 
which  prohibited  the  bringing  into  Colorado 
of  cattle  from  designated  parts  of  Texas 
without  such  cattle  having  been  held  at  some 
place  north  of  the  36th  parallel  of  north 
latitude  for  ninety  days  and  without  having 
procured  from  a  state  officer  a  certificate 
that  the  cattle  were  free  from  all  contagious 
and  infectious  disease  and  had  not  been  ex- 
posed to  any  such  disease  within  ninety  days 
prior  thereto.  It  was  held  that  the  state 
statute  did  not  cover  the  same  ground  as  the 
act  of  Congress,  and  was  not  inconsistent 
with  it.  Tlie  ground  of  the  decision  was 
that  the  prohibition  by  the  federal  act  from 
interstate  commerce  of  cattle  known  to  be 
diseased  did  not  prevent  a  state  from  regulat- 
ing by  reasonable  inspection  laws  the  intro- 
duction within  its  borders  of  cattle  not  known 
to  be  diseased.  Knowledge  by  the  person 
transporting  the  cattle  of  their  diseased  con- 
dition was  the  test  established  by  the  federal 
act,  while  under  the  state  statute  knowledge 
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as  to  the  actual  condition  of  the  cattle  was 
of  no  consequence.  This  principle  is  con- 
trolling of  tne  case  at  bar.  Congress  did 
not  include  the  farmer  within  the  purview  of 
its  inspection  in  his  preparation  of  food 
products  for  interstate  commerce,  but  ex- 
pressly exempted  him.  It  did  not  say,  how- 
ever, that  he  should  be  immune  from  valid 
police  regulations  by  the  several  states.  It 
went  no  further  than  to  say  that  the  federal 
act  did  not  apply  to  him.  That  left  the 
farmer  just  where  he  would  have  been  if  no 
federal  act  had  been  passed.  He  is  on  the 
same  footing  as  the  cattle  man  in  Reid  v. 
Colorado,  ubi  supra,  who  had  no  knowledge 
as  to  the  freedom  from  disease  of  his  cattle. 
But  if  the  case  at  bar  is  not  within  the 
express  authority  of  Reid  v.  Colorado,  we 
think  on  reason  the  same  conclusion  must 
be  reached.  The  protection  of  the  public 
health  manifestly  ia  within  the  police  power 


of  the  state.  The  federal  act  does  not  assert 
expressly  nor  imply  by  fair  intendment  that 
cattle  slaughtereid  by  a  farmer  are  more 
healthy  or  less  liable  to  disease  than  those 
at  a  slaughtering  establishment.  It  would 
be  difficult  to  state  any  ground  on  which 
such  a  distinction  could  stand.  An  inference 
may  be  drawn  from  the  federal  act  that  the 
farmer  and  retail  dealer,  so  far  as  con- 
cerned their  personal  preparation  of  cattle 
for  interstate  commerce,  were  almost  negli- 
gible. But  whatever  may  have  been  the  mo- 
tive of  Congress,  the  rational  interpretation 
of  the  language  used  is  that  it  omitted  from 
its  provisions  the  farmer,  but  did  not.  de- 
termine that  he  was  to  have  special  protec- 
tion. The  state  statute  does  not  conflict  in 
any  respect  with  the  federal  act,  but  ex- 
pressly recognizes  w^hatever  may  be  done  un- 
der it,  and  gives  it  the  full  effect  required 
by  the  Federal  Constitution." 


ARTICLES  FOR  THE  GOVERNMENT  OF  THE 

NAVY. 


Vol.  I,  p.  463,  art.  8,  cl.  first. 

Sufficiency  of  charge  for  false  swearing. — 
In  Ex  parte  Dickey,  (D.  C.  Me.  1913)  204 
Fed.  322,  the  petitioner  sought  a  writ  of 
habeas  corpus  to  review  the  validity  of  his 
imprisonment  under  a  judgment  of  a  naval 
court  martial  on  a  charge  of  ^'scandalous  con- 
duct tending  to  the  destruction  of  good 
morals."  The  writ  was  denied.  The  court 
said:  "The  petition  of  William  W.  Dickey 
shows  that  on  the  2d  day  of  October.  1912, 
he  was  an  enlisted  man  in  the  United  States 
navy,  occupying  the  position  of  chief  com- 
missary steward  on  board  the  United  States 
battleship  Kansas;  that  he  continued  to  be  in 
such  service  of  the  United  States  up  to 
December  2,  1912,  when  a  court-martial  was 
held  on  board  the  United  States  ship  Louisi- 
ana; that  he  was  tried  before  such  court- 
martial  for  scandalous  conduct  tending  to  the 
destruction  of  good  morals;  that  the  speci- 
fication under  this  charge  set  out  at  length 
a  statement  sworn  to  by  the  petitioner  on 
the  13th  day  of  November,  1912,  before  Com- 
mander Frederick  B.  Bassett,  Jr.,  acting  as 
commanding  officer  of  the  United  States  ship 
Utah,  in  which  statement  the  petitioner 
swore  that  he  had  at  several  times,  detailed 
therein,  practiced  frauds  on  the  United 
States  in  conjunction  with  representatives 
of  certain  government  contractors  named 
therein,  from  whom  supplies  for  the  navy 
were  purchased,  and  that  such  frauds  had 
netted  him  money,  amounting  to  about  $2,000 
in  certain  cases  named  in  said  sworn  state- 
ment; that  thereafterwards,  on  November  19, 
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1912,  while  a  witness  under  oath  before  a 
duly  constituted  court  of  inquiry,  the  peti- 
tioner gave  certain  testimony,  set  out  in  the 
specification,  in  which  he  denied  the  truth 
of  his  previous  statement,  and  testified  that 
he  had  never  at  any  time  received  any  money 
from  contractors,  and  that  his  former  state- 
ment was  untrue.  The  specification  then 
concludes:  'And  that  the  said  William  W. 
Dickey,  chief  commissary  steward  United 
States  navy,  did  by  submitting  the  said 
written  statement  or  confession,  and  by  tes- 
tifying as  above  shown,  make  statements 
inconsistent  the  one  with  the  other,  and  one 
of  which  must  have  been,  and  was,'  known 
by  him  to  be  false  and  misleading,  and  in- 
tended to  deceive  and  defeat  the  ends  of 
justice.' 

"Upon  this  charge  and  specification  the 
court-martial  found  the  petitioner  guilty, 
and  sentenced  him  to  five  years  at  hard  labor, 
deprivation  of  his  pay  for  that  time,  and 
dishonorable  discharge  at  the  end  of  the 
five  years,  the  same  being  under  the  pro- 
visions of  article  1797  of  the  Navy  Regula- 
tions, as  changed  by  order  of  the  Secretary 
of  the  Navy  November  9,  1911.  .  .  .  Upon 
examination  of  the  charge  on  which  the  peti- 
tioner was  tried,  4t  will  be  found  that  it 
did  not  attempt  to  charge  the  petitioner  in 
the  court-martial  with  'perjury,*  which  of- 
fense is  defined  under  article  14  of  the  arti- 
cles for  the  government  of  the  navy  as  a  dis- 
tinct offense,  namely,  the  making  of  an  oath 
to  any  fact  or  writing,  knowing  such  oath  to 
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be  false,  for  the  purpose  of  obtaining,  or 
aiding  others  to  obtain,  the  approval  or  al- 
lowance of  any  claim  against  the  United 
States,  or  officer  thereof.  It  is  clear  that 
the  pleadings  upon  which  the  accused  was 
tried  in  the  court-martial  alleged  a  lesser 
offense  than  'perjury.*  The  offense  set  up 
was  'scandalous  conduct  tending  to  the  de- 


struction of  good  morals.'  Under  this  charge 
the  specification  made  a  substantial  charge 
of  false  swearing,  although  it  did  not  set 
forth  the  charge  with  the  clearness  and  defi- 
niteness  required  in  a  civil  court.  This 
general  charge  is  well  known  in  courts- 
martial,  and  authorized  by  article  8  of  the 
articles  for  the  government  of  the  navy." 


ATTACHMENT. 


Vol.  I,  p.  515,  sec.  933. 


Tliis  section  was  cited  and  applied  in  MDermott  t.  Hayes,  (C.  C.  A.  Ist  Cir.  1912)  197 
Fed.  129. 


BAIL  AND  RECOGNIZANCES. 


Vol.  I,  p.  521,  sec.  1015. 

No  provision  is  made  by  the  statutes  of 
the  United  States  regarding  bail  during  trial, 
and  the  defendant  may  be  refused  bail  in 
the  discretion  of  the  court.  United  States . 
V.  Rice,  (S.  D.  N.  Y.  1911)  192  Fed.  72a, 
wherein  the  court  said:  "The  question  pre- 
sented is  whether  a  defendant  on  trial  for 
a  felony  (not  a  capital  case)  is  entitled  as 
matter  of  right  to  be  enlarged  on  bail  during 
the  progress  of  such  trial.  Section  1015, 
K.  S.  U.  S.  provides  that  'bail  shall  be  ad- 
mitted upon  all  arrests  in  criminal  cases 
when  the  offense  is  not  punishable  by  death.' 
By  section  1016,  R.  S.  U.  S.  it  is  also  pro- 
vided that  'bail  may  be  admitted  upon  all 
arrests  in  criminal  cases  when  the  punish- 
ment may  be  death.'  The  statutes  of  the 
United  States  are  silent  as  to  bail  during 
the  progress  of  the  trial.  The  Supreme  Court 
of  the  United  States,  however,  has  placed 
a  construction  on  this  statute  founded  evi- 
dently on  the  rules  of  the  common  law.  In 
Hudson  V.  Parker,  156  U.  S.  277,  285,  15 
Sup.  Ct.  450,  463  (39  L.  Ed.  424),  the  court 
said:  *The  statutes  of  the  United  States  have 
been  framed  upon  the  theory  that  a  person 
accused  of  crime  shall  not,  until  he  has  been 
finally  adjudged  guilty  in  the  court  of  last 
resort,  be  absolutely  compelled  to  undergo 
imprisonment  or  punishment,  but  may  be 
admitted  to  bail,  not  only  after  arrest  and 
"before  trial,  but  after  conviction  and  pending 
a  writ  of  error.  The  statutes  as  to  bail 
upon  arrest  and  before  trial  provide  that  bail 
**may  be  admitted"  upon  all  arrests  in  capi- 
tal cases,  and  "shall  be  admitted''  upon  all 
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arrests  in  other  criminal  cases;  and  may  be 
taken,  .  .  .  '  (citing  the  statute  quoted). 
The  words  'and  before  trial'  and  'before 
trial'  were  entirely  unnecessary  if  the  court 
intended  to  intimate  or  hold  that  bail  during 
the  progress  of  the  trial  is  a  matter  of  ab- 
solute right.  It  is  in  accord  with  reason 
that  during  the  progress  of  a  criminal  trial 
for  felony  the  presence  of  the  defendants 
may  be  assured  by  having  them  in  actual 
custody.  At  common  law  in  cases  of  felony 
at.  first  no  bail  was  permitted.  Then  bail 
before  trial,  but  not  during  the  trial,  was 
permitted.  This  was  the  law  when  the  Act 
of  September  24,  1789  (1  Stat.  81,  c.  20, 
§33),  was  enacted.  Section  1018,  R.  S.  U. 
S.  [1  Fed.  Stat.  Annot.  622]  and  Act  Aug. 
8,  1846  (9  Stat.  73,  c.  98,  §  4),  provides  that 
'any  party  charged  with  a  criminal  offense 
and  admitted  to  bail  may,  in  vacation,  be  ar- 
rested by  his  bail,  and  delivered  to  the  mar- 
shal or  his  deputy  before  any  judge  or  other 
ofiicer  having  power  to  commit  for  such  of- 
fense,' eta 

"This  excludes  the  power  of  the  bail  to 
voluntarily  surrender  their  principal  during 
the  progress  of  the  trial  and  be  exonerated, 
and  clearly  contemplates  that  the  accused 
may  then  be  taken  into  the  custody  of  the 
court  and  remain  subject  to  its  order  and 
control. 

"The  rest  of  the  section  last  quoted  reads 
as  follows: 

"  'And  at  the  request  of  such  bail  the  judge 
or  other  officer  shall  recommit  the  party  so 
arrested  to  the  custody  of  the  marshal,  and 


Vol.  I,  p.  523|  sec.  1020. 
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indorse  on  the  recognizance  or  certified  copy 
thereof  the  discharge  and  exoneration  of  such 
bail;  and  the  party  so  committed  shall  there- 
from be  held  in  custody  until  discharged  by 
due  course  of  law.' 

"As  the  bail  may  not  surrender  the  prin- 
cipal during  the  trial  (term)  if  the  court 
has  not  power  on  its  own  motion  to  order 
the  defendant  into  custody  of  the  marshal, 
the  defendant  during  the  trial  may  openly 
abscond,  and  the  court  and  bail  are  powerless 
to  prevent  unless  the  bail  take  the  defendant 
into  their  physical  custody  and  hold  him 
during  the  trial.  I  think  the  decisions  of 
the  Supreme  Court  and  statutes  quoted  clear- 
ly contemplate  that  the  defendant  admitted 
to  bail  'before  trial'  may  be  taken  into  the 
custody  of  the  court,  and  held  subject  to  its 
order  during  the  trial.  The  responsibility 
of  the  bail  may,  and  I  think  does,  continue 
during  the  trial,  if  defendant  is  not  taken 

Vol.  I,  p.  523,  sec.  1020. 

Prosecution  in  a  territorial  court.  —  The 
provisions  of  this  statute  apply  where  the 
recognizance  is  taken  in  a  territorial  court 
in  a  prosecution  by  the  Ui\^ted  States  of  an 
oflfense  against  it,  as  the  territorial  court  is 
then  exercising  the  jurisdiction  of  a  District 
Court  of  the  United  States.  Lane  v.  Roth, 
(C.  C.  A.  3d  Cir.  1912)  195  Fed.  255,  wherein 
the  court  said:  "While  in  the  trial  of  cases 
territorial  courts  are  required  to  conform  to 
the  statutes  and  practice  of  the  territory, 
the  acts  of  Congress  govern  the  disposition 
of  moneys  and  obligations  of  the  United 
States,  and  we  are  clearly  of  the  opinion  that 
the  territorial  statute  was  not  applicable 
to  the  discharge  of  this  forfeiture,  that  sec- 
tion 1020  of  the  Revised  Statutes  of  the 
United  States  governs,  and  that  under  it  the 
court  had  full  power  and  authority  to  set 
aside  the  forfeiture  and  exonerate  the  bond. 


into  actual  custody.  However,  it  is  within  the 
discretion  of  the  court  to  take  and  hold  the 
defendant  in  actual  custody  during  the  trial. 
As  said,  the  court  has  the  right  to  be  assured 
of  the  continued  presence  of  the  defendant 
during  the  trial.  It  is  an  inherent  power 
of  the  court  and  one  to  be  exercised  in  its 
discretion  the  same  as  is  the  discretionary 
power  to  keep  the  jury  together  in  the  cus- 
tody of  the  marshal  during  the  criminal 
trial.  It  is  not  in  the  legal  sense  an  im- 
prisonment or  a  punishment,  but  a  necessary 
step  in  the  due  administration  of  justice. 
The  jury  is  placed  in  the  custody  of  the 
sheriff  in  the  state  courts  or  of  the  marshal 
in  the  United  States  courts  to  insure  them 
against  outside  and  improper  interference 
and  influence,  and  why  may  not  a  defendant 
be  placed  in  actual  custody  to  render  fruit- 
less his  attempts,  if  any,  to  interfere  with 
or  influence  jurors?" 


even  after  the  term  at  which  the  forfeiture 
was  entered.  Even  though  section  1020  of 
the  Revised  Statutes  governed,  that  section 
did  not  give  the  parties  an  absolute  right  to 
have  the  forfeiture  vacated.  That  was  a 
matter  left  to  the  discretion  of  the  court 
upon  a  proper  showing,  and  it  is  elementary 
that  a  court  may  vacate,  modify,  or  set  aside 
any  order  or  judgment  during  the  term  that 
such  order  or  judgment  is  entered,  and  in 
this  case  it  appears  that  the  order  releasing 
the  defendant  and  his  bondsmen  was  set 
aside  and  vacated  by  the  court  during  the 
term.  The  judgment  of  the  court  forfeiting 
the  bond  remains,  and  was  the  foundation 
for  the  present  action.  So  long  as  the  judg- 
ment of  forfeiture  stood,  an  action  upon  the 
bond  could  be  maintained,  and  the  judgment 
in  this  case  was  properly  rendered  and  is 
therefore  affirmed." 


BANKRUPTCY. 


1912  Supp.,  p.  465,  sec.  la  (9). 

Stockholders  as  such  are  not  '^cseditors"  of  a  corporation  whose  stock  they  own. 
Eureka  Anthracite  Coal  Co.,   (W.  D.  Ark.  1912)   197  Fed.  216. 


In  re 


1912  Supp.,  p.  465,  sec.  la  (15). 

Determination  of  question  as  to  insolvency. 
—  Where  the  aggregate  of  a  person's  prop, 
erty  at  a  fair  valuation  is  insuflicient  to  pay 
his  debts  he  is  insolvent.  Gill  v.  Eli-Norris 
Safe  Co.,  (1913)  170  Mo.  App.  478,  150  S.  W. 
811. 

In  Underleak  t.  Scott,  (1912)  117  Minn. 
136,  134  N.  W.  731,  it  was  held  that  this 
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definition  of  what  constituted  "insolvency" 
did  not  control  in  determining  whether  a 
debtor  was  insolvent,  so  as  to  make  a  volun- 
tary conveyance  fraudulent  under  the  laws 
of  Minnesota. 

In  Louisiana  Nat.  Life  Assur.  Societv  v. 
Segen,  (E.  D.  La.  1912)  196  Fed.  903^  on 
a  petition  for  the  adjudication  of  the  defend- 


1912  Supp.,  p.  465,  sec.  la  (15).         BANKRUPTCY.  1^12  Supp.,  p.  468,  sec.  la  (25). 


ant  as  a  bankrupt  the  court  said:  "In  this 
matter  it  is  apparent  that,  unless  defendant's 
open  accounts,  about  $17,500  called  good  and 
$9,300  called  doubtful,  and  estimated  by  him 
as  aggregating  in  value  $16,332.85,  are  con- 
sidered as  good  assets,  the  defendant  is  in- 
solvent, and  was  so  at  the  date  the  petition 
was  filed  against  him.  If  he  was  insolvent 
then,  he  has  undoubtedly  committed  acts  of 
bankruptcy  in  confessing  judgment  and  in 
mortgaging  his  property. 

''It  appears  that  the  defendant  is  a  peddler 
of  jewelry,  and  that  he  sells  same  on  the 
installment  plan,  usually  to  people  who  have 
no  assets  except  their  salaries.  It  is  a 
reasonable  inference  from  the  testimony 
taken  that  a  great  majority  of  these  parties 
are  execution  proof,  though  they  are  doubt- 
less honest,  and  may  eventually  pay  their 
debts  in  full.  Therefore  these  open  accounts 
should  not  be  considered  in  estimating  the 
defendant's  resources.  In  considering  assets 
in  relation  to  liabilities,  to  determine  sol- 
vency vel  non,  the  assets  ought  to  be  such  as 
a  creditor  of  the  alleged  bankrupt  could 
realize  on  if  he  obtained  a  judgment  against 
him  in  the  ordinary  course  of  judicial  pro- 
cedure. 

"It  is  urged  by  the  defendant  that  most 
small  traders  sell  to  people  of  no  financial 
resources,  and,  if  their  open  accounts  are  not 
to  be  considered  good  assets,  they  would  be 
continually  in  danger  of  being  proceeded 
against  for  involuntary  bankruptcy.  This,  of 
course,  would  not  be  true  if  they  did  not 
commit  acts  of  bankruptcy,  and  in  this  case 
I  do  not  find  the  argument  persuasive.  Such 
being  the  case,  there  will  be  a  decree  adjudi- 
cating the  defendant  a  bankrupt." 


On  an  application  for  a  new  trial  the  court 
said:  "In  my  former  remarks  I  ihadvertent- 
ly  stated  too  broadly  the  rule  in  regard  to 
what  assets  should  be  considered  in  deter- 
mining solvency  vel  non,  as  under  it  as 
stated  exempt  property  would  be  excluded 
from  consideration,  which  is  clearly  not  the 
intention  of  the  law.  But  in  determining 
solvency  the  property  relied  upon  should  un- 
doubtedlv  be  such  as  would  be  available  to 
the  bankrupt  himself  with  which  to  meet 
his  liabilities  within  a  reasonable  time." 

Fair  valnation.  ^- Insolvency,  under  the 
definition  contained  in  this  section,  turns  on 
what  is  a  fair  valuation  of  the  property. 
In  re  Gilbert,  (D.  C.  Ore.  1902)  112  Fed.  951. 
"Fair  valuation"  has  been  held  to  be  the 
present  market  value,  and  not  the  amount 
which  might  be  realized  from  a  forced  sale 
of  the  property.  Ziegler  v,  Thayer,  (1912) 
34  R.  I.  288,  83  Atl.  266. 

"The  valuation  for  the  test  of  solvency 
or  insolvency  under  the  issue  made  must  re- 
late to  the  conditions  affecting  the  hotel 
as  a  going  concern  when  the  mortgage  was 
given,  and  not  at  its  value  as  dead  property 
after  bankruptcy  intervened."  In  re  Klein, 
(C.  C.  A.  6th  Cir.  1912)-  197  Fed.  241. 

"It  having  appeared  that  at  a  fair  valua- 
tion the  bankrupt's  property  at  the  date  of 
transfer  was  insufficient  in  amount  to  pay 
its  debts,  the  judge  was  warranted  in  find- 
ing it  to  have  been  insolvent  as  defined  by 
the  act  itself."  Hewitt  v.  Boston  Straw 
Board  Co.,  (1913)  214  Mass.  260,  101  N.  E. 
424. 

This  clause  is  cited  in  In  re  McCartney, 
(M.  D.  Pa.  1911)  188  Fed.  815. 


1912  Supp.,  p.  468,  sec.  la  (22). 

A  broad  meaning  is  given  to  the  word  "conceal"  by  this  definition.    In  re  Doyle,  (W.  D.  N. 
Y.  1912)  199  Fed.  247. 


1912  Supp.,  p.  468,  sec.  la  (23). 

The  words  "secured  creditor"  are  limited 
io  security  out  of  or  against  the  estate.  In 
re  Thompson  (E.  D.  N.  Y.  1913)  208  Fed. 
207. 

There  is   some  conflict   of   opinion   as   to 


whether  one  who  holds  security  upon  the 
exempt  property  of  the  bankrupt  is  a  "se- 
cured creditor."  In  re  Cale,  (C.  C.  A.  8th 
Cir.  1911)  191  Fed.  31. 


1912  Supp.,  p.  468,  sec.  la  (25). 


Confession  of  judgment  as  "transfer."  — 
A  transfer .  within  the  meaning  of  this  sec- 
tion occurs  when  a  party  transfers  his  prop- 
erty to  another  by  voluntarily  confessing 
judgment  to  that  other  and  allowing  him  to 
issue  execution,  having  a  levy  made  on  such 
property  and  a  sale  made  at  which  the  other 
becomes  the  purchaser  of  such  property. 
Grant  t?.  National  Bank  of  Auburn,  (N.  D. 
N.  Y.  1912)    197  Fed.  581. 


Transfer  by  way  of  "aecurity."  —  A  cred- 
itor who  obtains  a  judgment  which  becomes 
a  lien  upon  the  debtor's  property  thereby 
obtains  security.  And  a  debtor  who  aids  his 
creditor  to  obtain  a  judgment  which  has 
such  effect  transfers  property  to  him  by  way 
of  security  within  the  meaning  of  the  act. 
In  re  Truitt,  (D.  C.  Md.  1913)  203  Fed. 
550. 
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1912  Supp^  p.  469,  lee.  2. 


BANKRVPTCY. 


1912  Supp.,  p.  470,  sec.  2  (1). 


1912  Supp.,  p.  469,  sec.  2. 

Sight  to  exercise  original  jurisdiction.— 
A  distinct  purpose  of  the  Bankruptcy  Act 
is  to  subject  the  administration  of  the  es- 
tates of  bankrupts  to  the  control  of  tribunals 
clothed  with  authority  and  charged  with  the 
duty  of  proceeding  to  final  settlement  and 
distribution  in  a  summary  way,  as  are  the 
courts  of  bankruptcy.  Creditors  are  entitled 
to  have  this  authority  exercised,  and  justly 
may  complain  when  an  important  part  of 
the  administration  is  sought  to  be  effected 
through  the  slower  and  less  appropriate 
processes  of  a  plenary  suit  in  equity  in  an- 
other court,  involving  collaterial  and  ex- 
traneous matters  with  which  they  have  no 
concern.  United  States  Fidelity  &  Guaranty 
Co.  V.  Bray,  (1012)  225  U.  S.  205,  32  S. 
Ct.  620,  56  U.  S.  (L.  ed.)  1055. 

Not  courts  of  limited  jurisdiction.  —  The 
jurisdiction  of  the  bankruptcy  courts  in  all 
"proceedings  in  bankruptcy**  is  intended  to 
be  exclusive  of  all  other  courts,  and  such 
proceedings  include,  among  others,  all  mat- 
ters of  administration,  such  as  the  allowance, 
rejection  and  reconsideration  of  claims,  the 
reduction  of  the  estates  to  money  and  its 
distribution,  the  determination  of  the  prefer- 
ences and  priorities  to  be  accorded  to  claims 


presented  for  allowance  and  payment  in 
regular  course,  and  the  supervision  and  con- 
trol of  the  trustees  and  others  who  are  em- 
ployed to  assist  them.  United  States  Fi- 
delity &  Guaranty  Co.  t?.  Bray,  (1912)  225 
U.  S.  205,  32  S.  Ct.  620,  56  U.  S.  (L.  ed.) 
1055. 

Equitable  jurisdiction. — Bankruptcy  courts 
are  courts  of  equity  and  governed  by  equity's 
rules,  except  so  far  as  otherwise  expressly 
provided  by  the  bankruptcy  statute.  In  re 
Gillaspie,   (N.  D.  W.  Va.  1911)   190  Fed.  88. 

Although  courts  of  law,  in  the  a,bsence  of 
statutory  authority,  will  not  enforce  con- 
tracts between  husband  and  wife,  the  in- 
stances are  many  where  courts  of  equity, 
following  the  doctrine  of  the  civil  rather  than 
the  common  law,  will  do  so.  That  courts  of 
equity  will  aid  the  wife  to  recover  her  sep- 
arate estate,  which  has  come  into  the  hands 
of  her  husband  and  has  been  retained  by  him 
against  her  consent,  is  entirely  settled. 
Courts  of  bankruptcy  are  courts  of  equity, 
and  such  recovery  will  be  enforced  against 
the  trustee  administering  the  husband's  es- 
tate in  bankruptcv.  In  re  Hoffman,  (D.  C. 
N.  J.  1912)    199  Fed.  448. 


1912  Supp.,  p.  470,  sec.  2  (1). 

Bankrupt  beyond  territorial  limits  of 
court.  —  It  was  competent  for  Congress,  of 
course,  to  determine  what  should  be  the 
locus  of  the  forum  in  which  the  adjudication 
should  be  had.  It  might  have  said  that  the 
jurisdiction  in  which  the  bankrupt  is  found 
at  the  time  of  the  filing  of  the  petition  should 
determine  the  forum.  What  it  did  say  was 
that  the  location  of  the  bankrupt's  principal 
place  of  business  or  of  his  residence  or  of 
his  domicile  for  the  greater  portion  of  the 
six  months  preceding  the  filing  of  the  pe- 
tition should  be  the  jurisdiction  in  which 
proceedings  should  be  b«gun,  and  the  lan- 
guage of  this  second  section  of  the«act  con- 
templates clearly  the  possibility  of  a  person 
being  adjudged  a  bankrupt  who  was  beyond 
the  territorial  limits  of  the  court  at  the 
time  of  the  filing  of  the  petition;  and,  in 
order  to  preserve  the  uniformity  of  the  law's 
operation,  it  seems  clear  to  us  that  we  must 
assume  that  Congress  intended  the  same 
jurisdiction  over,  and  as  complete  and  full 
an  administration  upon  the  property,  of  a 
bankrupt  who  was  without  the  jurisdiction 
of  the  district  when  the  petition  was  filed, 
but  whose  domicile,  residence,  or  place  of 
business  otherwise  conformed  to  the  provi- 
sions of  this  second  section,  as  in  a  case 
where  the  bankrupt  was  at  the  time  within 
the  territorial  limits  of  the  court.  Hills  v. 
F.  D.  McKinniss  Co.,  (N.  D.  Ohio  1910)  188 
Fed.   1012. 

Jurisdiction  as  dependent  on  residence 
within  the  district.  —  To  the  same  effect  as 
the  original  note  see  In  re  Wenatchee-Strat 


ford  Orchard  Co.,   (W.  D.  Wash.  1913)    205 
Fed.  964. 

Where  a  judicial  district  is  divided  and 
there  is  a  district  court  in  both  divisions,  the 
court  having  jurisdiction  of  a  bankrupt  re- 
siding in  the  district  is  the  one  within  the 
particular  territorv  where  he  resides.  In 
re  Lemen,    (N.  D.'Ohio  1912)    208   Fed.  80. 

Residence  distinguished  from  domicile. — 
The  presumption  must  be  indulged  that  every 
word  in  a  statute  was  inserted  for  some  pur- 
pose, and  hence  the  word  "resided**  must  be 
regarded  as  providing  for  a  condition  of  juris- 
diction in  the  alternative  to  those  meant  by 
the  expression  "had  their  domicile  within" 
and  "had  their  principal  place  of  business." 
Consequently  a  mere  residence,  a  relationship 
to  the  territory  which  does  not  rise  to  the* 
dignity  of  a  domiciliary  condition,  if  it  con- 
tinues for  the  requisite  proportion  of  the  six 
months  immediately  preceding  the  filing  of 
the  petition,  is  sufficient  to  clothe  the  court 
of  that  district  with  jurisdiction  in  bank- 
ruptcy. In  applying  the  laws  relating  to 
electoral  franchise,  a  distinction  is  made  be- 
tween residence  and  domicile,  and  it  is  settled 
that  a  man  ma}^  reside  in  one  state  and  be 
domiciled  in  another.  The  purpose  underly- 
ing the  Bankruptcy  Act,  that  it  may  operate 
uniformly,  requires  that  such  distinction  be 
employed  here,  and  it  is  not  impossible  that 
the  courts  of  two  districts  may  have  juris- 
diction to  entertain  a  petition  against  the 
same  debtor;  that  one  acting  which  is  first 
invoked.  In  re  Lemen,  (N.  D.  Ohio  1912) 
208   Fed.   80. 


i 


448 
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^ 


Residence  as  dependent  on  place  of  busi- 
ness.—  *'Flace  of  business"  as  used  in  this 
section  has  no  application  to  a  clerk  who  has 
no  "place  of  business"  anywhere.  In  re 
Lipphart,  (S.  D.  N.  Y.  1912)  201  Fed.  103, 
wherein  the  court  said:  "It  seems  to  me 
that  it  was  intended,  among  other  things,  by 
the  Bankruptcy  Law  that  these  proceedingj 
should,  as  far  as  practicable,  be  carried  on 
in  the  jurisdiction  most  convenient  to  al] 
concerned.  The  debts  of  a  clerk  on  a  small 
salary  would  most  likely  be  owing  to  the 
tradesmen  doing  business  in  the  place  where 
he  lived.  I  think  that  a  clerk,  or,  for  that 
matter,  the  general  run  of  employees,  cannot 
be  said  to  be  in  business  or  to  have  a  place 
of  business.  It  seems  to  me  that  'place  of 
business'  means  a  place  where  a  man  is  con- 
ducting a  business  of  his  own  in  which  he  is 
a  principal.  I  am  inclined  to  think  that  the 
statute  contemplated  'place  of  business'  as 
applying  only  to  those  who  have  a  business 
of  their  own,  but  in  this  case  it  is  only 
necessary  to  decide  that  a  clerk,  such  as  this 
bankrupt,  did  not  have  a  place  of  business 
anywhere,  and  therefore  he  should  have  filed 
his  petition  at  the  place  where  he  resided 
or  had  his  domicile." 

Corporation's  principal  place  of  business  ^- 
Neither  charter  nor  place  of  incorporation  is 
controlling.  —  A  corporation's  principal  place 
of  business  is  the  actual  principal  place  of 
business,  and  it  is  immaterial  that  a  different 
place  is  named  in  the  articles  of  incorpora- 
tion. In  re  Beiermeister  Bros.  Co.  (N.  D. 
N.  Y.  1913)   208  Fed.  945. 

The  mere  fact  that  a  certificate  has  been 
filed  in  some  public  office  designating  a  place 
as  the  principal  place  of  business  of  a  for- 
eign corporation  does  not  make  it  a  place  of 
bubiness  unless  business  is  done  there.  There 
must  not  only  be  ^  place  where  business  can 
be  done,  but  business  must  be  done  there,  in 
order  that  a  corporation  shall  have  had  a 
principal  place  of  business  within  the  mean- 
ing of  section  2  of  the  Bankrupt  Act.  In 
re  Thomas  McNally  Co.,  (S.  D.  N.  Y.  1913) 
208  Fed.  291. 

In  the  case  of  In  re  Guanacevi  Tunnel  Co., 
(C.  C.  A.  2d  Cir.  1912)  201  Fed.  310,  it  was 
held  that  the  principal  place  of  business  of 
the  bankrupt  corporation  was  New  York  city 
and  not  Phoenix,  Arizona,  which  the  charter 
stated  should  be  its  principal  place  of  busi- 
ness. The  court  said:  "The  charter  of  the 
company  provides  that  its  principal  place  of 
business  shall  be  at  Phoenix,  Ariz.,  and  that 
it  may  have  such  other  oflices,  principal 
and  branch,  as  may  be  established  by  the 
board  of  directors.  The  statement  in  the 
charter  is  not  conclusive,  the  question  being 
where,  in  point  of  fact,  was  the  company's 
principal  place  of  business  during  the  period 
fixed  by  th<*  act.  The  petition  asserts  that 
it  was  at  Xo.  55  Liberty  street,  New  York 
city.  This  formal  statement  of  the  board  of 
directors,  resulting  in  an  adjudication,  at 
least  creates  a  prima  facie  case  which  leaves 
the  burden  of  evidence  to  meet  it  upon  the 
creditor  who  seeks  to  vacate  the  adjudication. 
The  affidavits  show  that  the  Tunnel  Company 
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has  never  done  any  mining;  that  its  activi- 
ties have  been  principally  connected  with 
the  sale  of  its  stock  and  the  payment  of  its 
running  expenses;  and  that  the  only  place 
in  which  the  business  has  been  conducted 
has  been  at  25  Liberty  street,  in  this  city.  It 
is  true  that  this  had  ceased  to  be  the  office 
of  the  company  in  the  sense  that  the  com- 
pany paid  the  rent,  and  was,  in  point  of 
fact,  the  office  of  Meloy,  June  6,  1911,  when 
the  board  of  directors  met  there  and  au- 
thorized him  to  file  the  petition;  but,  while 
the  company's  business  was  being  trans- 
acted there,  it  may  well  be  held  to  have  been 
established  by  the  board  of  directors  within 
the  meaning  of  the  charter  provision.  The 
books  were  kept  there,  all  meetings  of  the 
board  were  held  there,  and  all  moneys  of  the 
company  were  disbursed  from  there.  No 
meetings  were  ever  held  at  Phoenix  except 
the  technical  ones  required  by  the  law  of 
the  state  of  Arizona.  It  is  not  necessary  that 
the  company  should  have  actually  transacted 
much,  or  even  any,  business  at  55  Liberty 
street  during  the  period  fixed  by  the  act.  The 
question  is,  Where  was  its  principal  place  of 
business?  Its  business  was  small  and  ir- 
regular, and  it  may  have  transacted  little  or 
none,  but  if  it  had  any  principal  place  of 
business  at  all,  it  was  there." 

In  In  re  Tygarts  River  Coal  Co.,  (N.  D. 
W.  Va.  1913)  203  Fed.  178,  the  court,  con- 
struing the  words  "principal  place  of  busi- 
ness" as  applied  to  a  coal  mining  corpora- 
tion, said:  "I  am  not  ignorant  of  the  fact 
that  some  of  the  federal  courts  have  construed 
this  phrase  'principal  place  of  business'  to 
be  the  place  where  its  chief  officers  reside 
and  maintain  an  office;  but  in  my  judgment 
the  determination  of  the  question  of  where 
the  principal  place  of  business  is  depends 
upon  where  the  actual  business  of  the  con- 
cern is  transacted.  It  is  a  question  of  fact 
to  be  determined  in  each  particular  case 
largely  on  the  character  of  the  corporation, 
its  purposes,  and  the  kind  of  business  it  is 
engaged  in.  As  regards  a  coal  mining  cor- 
poration like  this,  it  is  very  evident  that  the 
basic  necessity  for  its  doing  business  at  all 
is  to  have  somewhere  a  body  of  coal,  owned 
or  leased,  /rom  which  it  may  mine  and  ship 
coal.  It  is  not  sufficient  for  the  officers  of 
such  a  corporation  to  gather  together  in  a 
city  office  and  call  it  *the  principal  place 
of  business'  of  the  concern  because  it  better 
suits  their  convenience  to  live  and  meet  in 
such  city.  Unless  the  coal  exists  in  place 
somewhere  else  to  be  mined  and  shipped  to 
consumers,  such  city  organization  cannot  ex- 
ist. It  is  purely  incident  to  and  dependent 
upon  the  practical  mining  operations,  *the 
doing  of  business'  elsewhere.  The  fact  that 
such  city  organization  may  control  the  com- 
pany's sale  of  the  coal  cannot  avoid  the  in- 
evitable conclusion.  In  such  case  the  city 
office  becomes  only  the  agent  of  the  corpora- 
tion for  a  limited  purpose,  that  of  selling 
what  cannot  be,  sold  until  it  has  first  been 
elsewhere  mined,  prepared  for,  and  shipped 
to  market  for  sale." 

In  Home  Powder  Co.  v.  Geis,  (C.  C.  A.  8th 


1912  Snpp.,  p.  470,  sec.  2  (1). 
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Gir.  1013)  204  Fed.  568.  the  facts  were  as 
follows:  The  lioeoln  Mining  &  Milling  Gom- 
panj  was  incorporated  under  the  laws  of 
Arizona  in  October.  1007.  and  in  October. 
1008.  it  was  licensed  to  do  business  in  Mis- 
souri. The  company  acquired  a  lead  and 
zinc  mine  by  lease  and  constructed  a  mill 
at  Duenweg,  Jasper  county.  Mo.,  and  the 
management  of  this  mine  and  mill  constituted 
the  sole  business  of  the  company.  The  com- 
pany was  eng^ed  in  carrying  on  these  lines 
of  business  from  its  organization  until  about 
June,  1010.  when  it  closed  down.  Shortly 
thereafter  its  property  was  attached  by  cer- 
tain of  its  creditors.  Later,  and  on  August 
16.  1010,  a  called  meeting  of  its  directors,  of 
which  meeting  all  the  directors  were  noti- 
fied, was  held  in  Chicago.  III.  It  was  at- 
tended by  five  of  the  eight  directors,  and  a 
preamble  was  adopted  stating  that  the  com- 
pany was  unable  to  pay  its  debts  and  had 
been  obliged  to  shut  down  its  plant  at 
Duenweg.  and  by  a  resolution,  which  was  en- 
tered at  large  on  the  company's  records, 
it  admitted  its  inability  to  pay  its  debts  and 
its  willingness  to  be  adjudged  a  bankrupt 
on  that  ground.  Creditors  thereupon  peti- 
tioned the  bankruptcy  court  in  Missouri  that 
the  company  be  adjudged  a  bankrupt  and 
an  order  adjudging  the  company  a  bankrupt 
was  entered.  On  appeal  the  Circuit  Court  of 
Appeals  said:  "It  is  next  contended  that  the 
court  erred  in  holding  that  there  was  juris- 
diction in  the  United  States  District  Court 
for  the  Western  District  of  Missouri,  to 
adjudge  the  company  a  bankrupt.  It  is  pro- 
vided by  section  2  of  the  bankruptcy  act 
that  the  proper  court  has  jurisdiction  to  'ad- 
judge persons  bankrupt  who  have  had  their 
principal  place  of  business  .  .  .  within 
their  respective  territorial  jurisdictions  for 
the  preceding  six  months  or  the  greater  por- 
tion thereof,^  and  it  is  provided  by  the  hrst 
section  tiiat  the  word  'persons'  shall  in- 
clude corporations.  It  thus  becomes  a  ques- 
tion of  fact  as  to  whether  the  mining  com- 
pany had  its  principal  place  of  business  in 
the  western  district  of  Missouri  for  the 
greater  portion  of  the  six  months  next  pre- 
ceding August  27.  1010. 

"From  a  time  long  prior  to  the  six  months 
next  prior  to  this  application  up  to  in  June, 
1010.  all  of  the  tangible  property  of  the  cor- 
poration was  in  Jasper  county,  in  the  West- 
em  district  of  Missouri.  It  there  had  and 
conducted  the  mining  business  for  lead  and 

1912  Supp.,  p.  472,  sec.  2  (3). 

Appointment  of  receivers  or  marshals  for 
preservation  of  estate.  —  See  to  the  same 
effect  In  re  Wentworth  Lunch  Co..  (C.  C. 
A.  2d  Cir.  1011)  101  Fed.  821;  Le  Master 
V.  Spencer,  (C.  C.  A.  8th  Cir.  1013)  203 
Fed.  210;  In  re  White.  (M.  D.  Pa.  1013) 
205  Fed.  303. 

The  title  to  the  property  of  the  alleged 
bankrupt  remains  in  him  until  adjudication, 
subject  to  the  control  of  the  court,  to  be 
exercised  either  by  a  receiver  or  the  marshal. 


zinc,  and  there  had  its  reduction  works  or 
mill.  It  is  not  even  contended  its  prin- 
cipal place  of  business,  within  the  meaning 
of  the  second  section  of  the  bankruptcy  law. 
was  in  Arizona.  There  is  nothing  to  indicate 
it  had  any  authority  to  do  business,  except 
in  Arizona  and  Missouri;  but  it  is  claimed 
that  its  principal  place  of  business  was  in 
Chicago,  111.,  and  reliance  is  placed  upon  In 
re  Mathews  Consolidated  Slate  Co..  (D.  C.) 
144  Fed.  724,  and  Burdick  v.  Dillon.  144 
Fed.  737.  75  C.  C.  A.  603.  On  the  other 
hand  it  cited  Tiffany  v.  La  Plume  Condensed 
Milk  Co.,   (D.  C.)   141  Fed.  444. 

"The  managing  officers  lived  in  Chicago, 
and  there  sold  considerable  stock  in  the  com- 
pany; but  manifestly  this  was  not  the  prin- 
cipal business  of  the  mining  company  in  a 
legal  sense.  The  directors'  meetings  were 
held  at  Chicago,  except  one,  which  was  held 
at  the  mine.  The  work  at  the  mine  and  mill 
was  doubtless  largely  under  the  direction  of 
the  officers,  who  resided  at  Chicago,  who  were 
the  principal  owners  of  the  company.  The 
proceeds  of  sales  of  stock  and  of  some  loans 
were  first  deposited  in  the  Commercial  Na- 
tional Bank  at  Chicago,  but  more  than  $42.- 
000  of  these  funds  were  transferred  to  the 
First  National  Bank  of  Carterville.  Jasper 
county,  in  the  Western  district  of  Missouri. 
The  evidence  does  not  clearly  show  what 
was  done  with  this  money,  but  it  was  doubt- 
less expended  in  connection  with  the  carrying 
on  of  the  business  of  the  company.  Sup- 
ported as  the  contention  of  the  petition  is 
by  the  finding  of  the  master  and  the  court, 
and  conforming  as  it  does  to  our  own  opin- 
ion from  a  reading  of  the  evidence,  the 
finding  cannot  be  disturbed  on  this  conten- 
tion." 

Question  of  fcLct,  —  The  locus  of  the  prin- 
cipal place  of  business  of  a  corporation  is 
always  a  question  of  fact;  but  the  doubt 
should  be  resolved  in  favor  of  that  jurisdic- 
tion in  which  the  corporation  obtained  its 
corporate  existence  and  where,  as  is  usually 
the  case,  the  state  law  requires  the  main- 
tenance of  an  ofiice.  In  re  Tennessee  Const. 
Co.,    (S.  D.  N.  Y.  1013)    207  Fed.  203. 

Objection  to  jurisdiction  by  creditor,  —  An 
objection  that  the  principal  place  of  busi- 
ness of  an  insolvent  corporation  was  not 
within  the  jurisdiction  of  the  court  is  juris- 
dictional and  may  be  made  by  a  creditor.  In 
re  Guanacevi  Tunnel  Co..  (C.  C.  A.  2d  Cir. 
1012)    201  Fed.  316. 
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if  otherwise  the  interests  of  the  creditors 
are  not  sufficiently  protected.  Marcel lo  v. 
Concordia  Fire  Ins.  Co.,  (1012)  234  Pa.  St 
31,   82   Atl.    1000,    30   L.R.A.(N.S.)    366. 

Receiver's  powers  and  duties  —  Custodian 
of  property,  —  The  receiver  in  bankruptcy  is 
but  a  custodian,  without  title,  for  the  pur- 
pose of  preservation,  and  not  for  the  purpose 
of  distributing  the  estate.  But  he  is  en- 
titled to  take  custody  of  whatever  is  plainly 
the  property  of  the  bankrupt  and   against 
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which  no  third  party  makes  any  claim  with 
color  of  title.  In  re  Michaelis,  (S.  D.  N.  Y. 
1912)    196  Fed.  718. 

A  receiver  has  no  power  to  appoint  a 
custodian  and  if  he  does  so  appoint,  and  the 
custodian  was  unnecessary,  the  custodian's 
fees  are  properly  chargeable  to  him.  In  re 
Tisch,  (S.  D.  N.  Y.  1912)  202  Fed.  1018, 
wherein  the  court  said:  "I  think,  also,  that 
the  receiver  should  be  charged  with  the  cus- 
todian's fees.  There  was  no  need  of  custo- 
dians. The  bankrupt's  assets  consisted  of  a 
small  lot  of  jewelry  worth  about  $1,200,  a 
large  safe,  and  some  showcases.  The  assets 
miffht  have  been  put  in  the  safe  and  the  safe 
locked;  or  if,  for  any  reason,  it  was  deemed 
objectionable  to  leave  them  in  the  safe,  they 
could  have  been  stored  at  slight  expense. 
Apparently  the  custodian's  services  consisted 
in  watching  the  safe  and  the  showcases,  but 
there  could  not  have  been  much  danger  of 
burglars  stealing  them.  If  the  custodians 
have  rendered  the  service,  they  should  be  paid 
by  the  trustee,  but  the  amounts  paid  should 
be  charged  to  the  receiver.  Some  receivers 
seem  to  suppose  that  custodians  are  to  be 
employed  in  every  case.  They  are  not  re- 
quired in  most  cases.  '  If  a  receiver  takes 
the  same  care  of  the  assets  that  a  prudent 
man  takes  of  his  property,  that  is  ordinarily 
enough." 

Sales  hy  receivers.  —  In  In  re  Peerless 
Furnishing  Co.,  (S.  D.  N.  Y.  1912)  199  Fed. 
350,  the  facts  were  held  to  warrant  the 
confirmation  of  a  receiver's  sale. 

In  In  re  Beliable  Bottle  Box  Co.,  (E.  D.  N. 
Y.  1912)  199  Fed.  670,  a  motion  was  granted 
for  an  order  compelling  a  former  receiver  to 
pay  $1,583.40,  with  which  his  account  was 
surcharged,  and  also  to  punish,  him  for  con- 
tempt- for  failure  to  obey  a  subsequent  order 
to  pay  at  once  three  items  included  in  the 
account. 

Attorney  for  receiver,  —  The  general  rule 
is  that  a  receiver  may  not  employ  the  solic- 
itor of  either  of  the  parties  to  the  suit  in 
which  he  is  appointed.  But  it  is  only  when 
the  receiver  is  acting  adversely  to  one  of  the 
parties  that  there  is  any  impropriety  in  his 
employing  the  counsel  of  the  other.  In  re 
Smith,  (C.  C.  A.  6th  Cir.  1913)  203  Fed. 
369,  wherein  the  court  said:  "In  Keyes  v. 
McKerrow,  180  Mass.  261,  62  K.  E.  259,  it 
was  held  that,  in  the  absence  of  a  rule  of 
court  forbidding  such  employment,  a  trustee 
in  bankruptcy  might  lawfully  employ  the 
bankrupt's  attorney  in  the  collection  of 
debts,  on  the  ground  that  there  were  no  con- 
flicting interests  between  the  bankrupt  and 
the  trustee  in  that  matter.  In  the  instant 
case  the  referee  states  that  it  has  been  the 
uniform  practice  in  the  district,  since  the 
present  Bankruptcy  Act  was  passed,  'to  per- 

1912  Supp.,  p.  475,  sec.  2  (6). 

A  member  of  a  partnership  was  brought  into  the  ease  of  In  re  Schwartz,  (E.  D.  N.  Y.  1913) 
204  Fed.  326.  1 
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mit  the  attorneys  for  the  petitioning  cred- 
*  itors  or  the  attorney  for  other  creditors  to 
act  as  attorney  for  the  receiver  or  trustee, 
except  in  those  cases  where  such  attorneys 
represent  creditors  whose  interests  are  aid- 
verse  or  contrary  to  the  interest  of  the  gen- 
eral creditors'  ;  and  the  district  judge  states 
that  the  practice  has  been  to  allow  attorneys 
for  creditors  to  advise  the  trustee.'  The 
effect  of  these  statements  of  the  referee  and 
judge  as  to  the  practice  is  not  overthrown 
by  the  decision  of  the  former  district  judge 
in  Re  Columbia  Iron  Works  (D.  0.)  142 
Fed.  234,  in  which,  on  review  of  a  selection 
of  counsel  previous  to  the  performance  of 
services,  a  conclusion  was  reached  opposed 
to  the  propriety  of  the  appointment  here  in 
question.  The  district  judge,  in  deciding  the 
instant  case,  said:  'In  the  absence  of  a  rule 
or  decision  distinctly  forbidding  it,  it  would 
be  unjust  to  put  such  rule  into  force  and 
give  it  retroactive  effect.'  We  cannot  dis- 
turb this  conclusion." 

Duty  to  turn  over  assets  to  trustee.  —  It 
seems  to  be  a  common  practice  for  receivers 
not  to  turn  over  assets  in  their  hands  to  a 
trustee  until  their  accounts  are  passed  and 
they  are  discharged,  but  there  is  no  reason 
for  such  a  practice.  It  is  important  that 
dividends  be  declared  to  creditors  as  soon  as 
there  are  sufficient  funds  for  that  purpose. 
A  receiver  may  properly  retain  a  sufficient 
sum  to  cover  the  probable  expenses  of  the 
receivership,  but  any  surplus  should  be  im- 
mediately turned  over  to  the  trustee  as  soon 
as  he  is  appointed,  in  order  that  an  imme- 
diate dividend  may  be  declared.  In  re  Col- 
lege Clothes  Shop,  (S.  D.  N.  Y.  1911)  192 
Fed.  80. 

Receivers  should  allow  tanhrupts  only  a 
reasonable  time  in  which  to  try  to  erffect  a 
settlement  or  a  composition.  Usually  a 
month  is  enough.  In  re  Tisch,  (S.  D.  N.  Y. 
1912)    202   Fed.   1018. 

Sight  to  maintain  suits — Ancillary  suit, 
—  In  In  re  Tygarts  River  Coal  Co.,  (N.  D. 
W.  Va.  1913)  203  Fed.  178,  the  court  said: 
"I  do  not  think  the  temporary  receivers  ap- 
pointed in  bankruptcy,  pending  the  election 
of  a  trustee,  have  such  interest  in  the  con* 
troversy  as  warrants  them  to  institute  in 
this  court  of  different  jurisdiction  an  ancil- 
lary proceeding  to  secure  its  aid  in  confirm- 
ing their  appointment  and  securing  for  them 
the  custody  of  property  in  this  district. 
Their  appointment  is  merely  temporary; 
they  are  presumed  to  be  wholly  disinterested 
parties,  not  creditors,  directors,  stockhold- 
ers, officers  of,  or  in  any  way  interested  in 
the  affairs  of  the  bankrupt;  therefore  such 
ancillary  proceeding  cannot  in  my  judgment 
be  instituted  by  them«''  * 


1912  Supp.,  p.  476,  sec.  2  (7).  BAXKRUPTCY.  1912  Supp,  p.  478,  sec.  2  (11). 


1912  Supp.,  p.  476,  sec.  2  (7). 

Property  in  the  physical  possession  of  the 
bankrupt  is  within  the  jurisdiction  of  bank- 
ruptcy court,  to  administer  it  as  assets  of 
the  estate,  and  to  determine  all  claims  to 
the  property.  Hebert  v.  Crawford,  (1913) 
228  U.  S.  204,  33  S.  Ct.  484,  57  U.  S.  (L.  ed.) 
800. 


The  exception  referred  to  is  contained  in 
the  provision  of  section  23,  which  relates  to 
suits  against  adverse  claimants.  In  re  Alex- 
ander,  (N.  D.  Ohio  1911)   193  Fed.  749. 


1912  Supp.,  p.  476,  sec.  2  (8). 

Closing  of  estate.  —  As  expressly  stated 
in  clause  (8)  an  estate  is  closed  when  the 
final  account  is  approved  and  all  the  funds 
are  distributed.  Kinder  v.  Scharlf,  (1911) 
129  La.  218,  55  So.  769. 

Reopening  of  estate.  —  The  power  to  re- 
open estates  given  in  this  section  ^'when- 
ever it  appears  that  they  were  closed  before 
being  fully  administered"  cannot  he  taken 
to  include  the  power  of  the  court  of  bank- 
ruptcy to  remove  the  bar  of  section  11 
(1912  Supp.  631)  at  its  own  will  simply 
because  a  trustee  may  have  changed  his  mind. 
Kinder  v.  Scharff,  (1913)  231  U.  S.  517,  34 
S.  Ct.  164,  wherein  the  court  said:  *The 
question  is  simply  whether,  when,  after  an 
estate  is  closed,  and  more  than  two  years  lat- 


er a  trustee  comes  to  the  conclusion  that  he 
undervalued  a  claim  that  he  knew  of  and 
might  have  sued  upon,  or  finds  that  the 
value  has  risen  since,  the  Bankruptcy  Court 
may  reopen  the  estate  for  the  sole  purpose 
of  getting  rid  of  the  statute,  and  allowing  tho 
trustee  to  sue.  .  .  .  The  judge  had  no 
power  by  an  ex  parte  order  reopening 
the  estate  to  remove  the  bar  that  was 
completed,  and  that  there  was  no  ground 
for  removing.  Whether  it  bo  put  on  the 
construction  of  the  Bankruptcy  Act  or 
on  the  ground  that  the  estate  was  fully  ad- 
ministered quoad  hoc,  or  of  laches  on  the 
part  of  the  trustee,  it  comes  to  the  same 
thing.  The  claim  in  controversy  cannot  be 
made  the  ground  of  a  suit." 


1912  Supp.,  p.  478,  sec.  2  (11). 

Extent  of  jurisdiction  —  Generally.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Remmerde,  (N.  D.  la.  1913)  206  Fed.  822. 

Where  exempt  property  is  not  readily  di- 
visible from  the  mass  of  the  estate  without 
the  necessary  inquiry  to  determine  the  fact 
of  segregation  and  the  specific  property  which 
is  really  exempt,  the  court  has  authority 
over  the  property  for  the  time  being  at  least, 
wheresoever  the  very  title  may  rest,  and  it 
possesses  the  power  to  regulate  the  time 
and  manner  in  which  the  exemption  shall 
be  claimed  and  set  apart  to  the  ultimate  use 
and  benefit  of  the  bankrupt.  Bank  of 
Nez  Perce  v.  Pindel,  (C.  C.  A.  9th  Cir. 
1912)  193  Fed.  917,  wherein  the  court 
said:  "It  is  settled  law  that  exempt 
property,  under  the  policy  and  purpose  of 
the  bankruptcy  act,  does  not  pass  to  the 
trustee  of  the  bankrupt,  nor  does  it  become, 
or  is  it  to  be  considered,  a  part  of  the  bank- 
rupt's estate  for  administration  or  distribu- 
tion among  the  creditors  thereof.  This  is 
said  of  the  title  to  property  generally  ex- 
empted by  state  laws,  and  it  must  hold  true 
whether  the  property  is  in  specie — that  is, 
separable  and  segregated  from  other  property 
of  the  estate — or  commingled  and  undivided 
or  indivisible  from  such  other  property. 
There  must  not  be  confusion,  however,  be- 
tween the  title  and  the  present  right  to  pos- 
session, and  the  manner  of  its  treatment 
while   the   precise   property   is   being   ascer- 


tained and  determined  to  which  the  bankrupt 
is  entitled  as  exempt.  Perhaps  in  all  cases 
where  the  exact  specie  or  particular  lot  or 
parcel  of  property  legally  exempt  is  segre- 
gated and  wholly  distinct  from  the  general 
mass  of  the  property  the  bankrupt  not  only 
has  the  title,  but  is  entitled  to  maintain  the 
present  possession  and  to  enjoy  it  continu- 
ously as  his  own,  'for  it  is  made  the  duty 
of  the  trustee  to  set  apart  the  bankrupt's 
exemptions  and  report  the  items  and  esti- 
mated value  thereof  to  the  court  as  soon 
as  practicable.'  Clause  11,  §  47,  Bk.  Act. 
Where,  however,  the  exempt  property  is  not 
segregated  or  capable  of  being  readily  set 
apart  from  other  property,  and  it  might  be 
said  is  indivisible  except  through  some  ap- 
propriate process  of  the  court,  the  bankrupt 
cannot  come  into  his  exemption  until  the 
essential  separation  and  setting  apart  for 
that  purpose  have  taken  place.  The  trustee 
is  vested  with  the  title  to  the  bankrupt's 
property  as  of  the  date  he  was  adjudged  a 
bankrupt,  'except  in  so  far  as  it  is  to  prop- 
erty which  is  exempt.'  Section  70,  Bank- 
ruptcy Act.  And  tlie  bankruptcy  courts  are 
invested  with  jurisdiction — such  jurisdiction 
in  law  and  in  equity  as  will  enable  them  to 
exercise  original  jurisdiction  in  bankruptcy 
proceedings,  and  among  other  things  to  'de- 
termine all  claims  of  bankrupts  to  their  ex- 
emptions.'    Clause  11,  §  2,  Bk.  Act." 
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1912  Supp,  p.  479,  sec.  2  (15).        BANKRUPTCY.  1912  Supp.,  p.  480,  sec.  2  (20). 


1912  Supp.,  p.  479,  sec.  2  (15). 

A  broad  grant  of  power  to  make  orders  and 
issue  process  is  conferred  by  this  section.  In 
re  Ironclad  Mfg.  Co.  (C.  C.  A.  2d  Cir.  1912) 
201  Fed.  66. 

This  provision  must  be  given  a  free  in- 
terpretation as  conveying  broad  powers  upon 
the  bankruptcy  court  to  cause  the  estate  of 
the  bankrupt  to  be  collected,  reduced  to 
money  and  distributed  and  to  determine 
otherwise  in  relation  thereto,  and  bring  in 
and  substitute  additional  parties  when  neces- 
sary for  the  complete  determination  of  a 
matter  in  controversy;  when  the  property 
has  become  subject  to  the  jurisdiction  of  the 
bankruptcy  court  as  that  of  the  bankrupt, 
whether  held  by  him  or  for  him,  jurisdiction 
exists  to  determine  controversies  in  relation 
to  the  disposition  of  the  same  and  the  ex- 
tent and  character  of  liens  thereon  or  rights 
therein.  Mitchell  Storebuilding  Co.  v.  Car- 
roll,  (C.  C.  A.  6th  Cir.  1912)   193  Fed.  616. 

Injunction.  —  *1t  is  settled  law  that  the 
bankruptcy  court  may  restrain  the  further 
prosecution  of  all  actions  pending  against 
the  bankrupt  when  the  bankruptcy  pro- 
ceeding is  instituted  or  commenced  thereafter 
during  the  pendency  of  such  bankruptcy 
proceedings,  provided  the  claim  or  demand 
sued  upon  is  one  from  which  a  discharge  in 
bankruptcy  will  be  a  release.  Section  11a, 
Bankruptcy  Act,  relating  particularly  to 
suits  begun  before  bankruptcy  proceedings 
are  instituted,  and  section  2  (35),  which 
specifically  authorizes  the  bankruptcy  court 
to  'make  such  orders  ...  in  addition  to 
those  specifically  provided  for  as  may  be 
necessary   for   the   enforcement   of    the   pro- 


visions of  this  act.'  In  the  latter  class 
of  cases  it  is  not  essential  that  the  suit  be 
founded  on  a  claim  of  such  a  nature  that 
the  judgment  or  debt  represented  thereby 
will  be  released  by  the  discharge.  If  the 
prosecution  of  the  suit  to  judgment  and  the 
enforcement  of  the  judgment  during  the 
pendency  of  the  bankruptcy  proceedings  will 
interfere  with  the  proper  and  speedy  enforce- 
ment of  the  provisions  of  the  act  or  tend  to 
embarrass  the  court,  its  prosecution  may  be 
enjoined."  In  re  Nuttall,  (S.  D.  N.  Y. 
1912)    201  Fed.  667. 

The  institution  of  a  suit  in  a  state  court 
and  the  appointment  of  a  receiver  to  wind 
up  the  business  of  a  corporation  are  acts 
of  bankruptcy  and  a  bankruptcy  court  has 
authority  under  this  section  to  enjoin  such 
proceedings  pending  instituted  in  the  bank- 
ruptcy court.  Morehouse  v.  Giant  Powder 
Co.,   (C.  C.  A.  9th  Cir.  1913)  206  Fed.  24. 

This  section  gives  the  bankruptcy  court 
power  to  issue  injunctions  against  persons 
within  the  court's  jurisdiction,  whether 
parties  to  the  bankruptcy  proceedings  or  not, 
to  prevent  the  transfer  or  disposition  of  any 
part  of  the  bankrupt's  property.  Morehouse 
v.  Giant  Powder  Co.,  (C.  C.  A.  9th  Cir.  1913) 
206  Fed.  24. 

The  production  of  books  and  papers  in  a 
proceeding  before  a  special  master  may  be 
required  under  this  section.  In  re  Ironclad 
Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1912)  201  Ffed.  66. 

This  section  is  cited  in  In  re  Donnelly, 
(X.  D.  Ohio  1910)  188  Fed.  1001;  In  re  James 
Carothers  &  Co.,  (W.  D.  Pa.  1911)  193  Fed. 
687. 


1912  Supp.,  p.  480,  sec.  2  (16). 


Power  of  commitment. -— To  the  same  effect  as  the  original  note  see  In  re  Haring,  (W.  D. 
Mich.  1912)   193  Fed.  168. 


1912  Supp.,  p.  480,  sec.  2  (18). 

Discretionary  power  to  tax  costs. — ^By  this 
section  the  court  has  a  discretionary  power 
to  impose  the  costs  "allowed  by  law"  upon 
one  or  the  other  of  the  parties,  or  part 
against  each  and  part  against  the  estate.  Tn 
re  Ward,   (D.  C.  N.  J.  1913)    203  Fed.  769. 


If  the  unsuccessful  party  Is  the  bankrupt 
the  costs  should  ordinarily  be  visited  upon 
him,  but  it  will  not  be  done  if  the  bankrupt 
has  no  property  or  means  whereby  the  costs 
could  be  realized  if  they  were  taxed  against 
him.  In  re  Kvte,  (M.  D.  Pa.  1911)  189 
Fed.  631. 


1912  Supp.,  p.  480,  sec.  2  (20). 

Ancillary  jurisdiction.  —  To  the  same  ef- 
fect as  the  original  note,  see  Acme  Har- 
vester Co.  V.  Beekman  Lumber  Co.,  (1911) 
222  U.  S.  300,  32  S.  Ct.  96,  56  U.  S.  (L.  ed.) 
208;  Bear  Gulch  Placer  Mining  Co.  v.  Walsh, 
(D.  C.  Mont.  1M2)  198  Fed.  351;  In  re 
Brockton  Ideal  Shoe  Co.,   (C.  C.  A.  2nd  Cir. 

1912)  200  Fed.  745;  In  re  Musica  (E.  D.  La. 

1913)  205   Fed.   413. 


463 


"Congress,  by  express  enactment,  has  vest- 
ed in  the  several  courts  of  bankruptcy,  *with- 
in  their  respective  territorial  limits,'  full 
and  complete  power  and  authority  to  try 
and  determine  bankruptcy  controversies,  and 
specifically  to  'cause  the  estates  of  bank- 
rupts to  be  collected,  reduced  to  money  and 
distributed,  and  determine  controversies  in 
relation  thereto.'     llie  jurisdiction  thus  de- 


1912  Snpp.,  p.  480,  sec.  2  (20). 


BANKRUPTCY. 


1912  Supp.,  p.  480,  sec.  2  (20). 


fined  and  conferred  is  excluBive  within  the 
territorial  limits  of  each  court  and  con- 
fined to  those  limits.  While  a  summary 
proceeding  to  collect  property  belonging  to 
the  estate  of  a  bankrupt,  which  is  in  the 
possession  of  a  stranger  who  resides  outside 
of  the  territorial  limits  of  the  court  of  the 
original  adjudication,  is  ancillary  in  char- 
acter, nevertheless  it  presents  a  completely 
distinct  and  separable  controversy,  and  there- 
fore one  which  must  be  determined  by  the 
court  within  whose  jurisdiction  the  property 
is  located  and  the  respondent  resides.  Any 
other  rule  would  result  in  unnecessary  con- 
fusion of  authority  and  would  do  violence 
to  the  plain  provisions  of  the  Bankruptcy 
Act."  In  re  Farrell,  (C.  C.  A.  6th  Cir. 
1912)  201  Fed.  338. 

The  amendment  providing  for  ancillary 
proceedings  in  bankruptcy,  simply  recognized 
by  statute  a  practice  which  courts  of  bank- 
ruptcy, in  pursuance  of  principles  of  equity 
and  comity,  had  theretofore  generally  exer- 
cised. In  the  nature  of  things  an  ancillary 
receiver  must  be  subject  alone  to,  and  obey 
the  orders  of,  that  court  of  which  he  is  an 
officer.  So  obeying,  it  follows  that  to  it 
alone  must  he  account.  Any  other  course 
would  breed  confusion  in  administration  and 
go  far  toward  making  the  exercise  of  ancil- 
hiry  jurisdiction  impracticable;  for  if  a  court, 
in  pursuance  of  comity,  undertakes  to  exer- 
cise ancillary  jurisdiction  by  administering 
local  assets,  which  it  alone  has  power  and 
jurisdiction  to  administer,  it  follows  that 
its  hand  must  be  free  to  administer  by  its 
own  officer  and  to  exact  from  him  the  full 
measure  of  duty.  Such  executive  work  it  can 
only  secure  from  an  officer  answerable  to  it 
alone.  Loeser  v.  Dallas,  (C.  C.  A.  3d  Cir. 
1911)    192  Fed.  909. 

Territorial  limits.  —  The  power  of  a  bank- 
ruptcy court  to  exercise  ancillary  jurisdic- 
tion is  restricted  to  the  territorial  limits 
of  the  district  and  therefore  an  order  for 
the  delivery  of  property  or  money  to  a  trus- 
tee may  not  be  made  against  a  non-resident 
of  the  district.  In  re  Boston-Cerrillos  Mines 
Corporation,  (D.  C.  N.  M.  1913)  206  Fed. 
794. 

Security  for  costs  may  be  required  when 
the  trustee  intervenes.  The  Alert,  (D.  C. 
Mass.  1912)  199  Fed.  642. 

Adverse  claims.  —  District  courts  exercis- 
ing ancillary  jurisdiction  in  bankruptcy  are 
vested  with  the  power  and  charged  with  the 
duty  to  hear  and  adjudge  the  adverse  claims 
of  parties  who  pray  their  determination  of 
such  claims  to  the  title  to,  or  to  legal  or 


of  equity.  It  is  an  established  principle  of 
equity  jurisprudence  that  whenever  a  court 
of  chancery  takes  into  its  legal  custody,  and 
thereby  withdraws  and  withholds  property 
from  replevin,  attachment,  or  other  legal  pro- 
ceedings, it  hears  and  adjudges  the  claims  to 
the  title  and  to  legal  and  equitable  liens  up- 
on that  property  of  all  parties  who  intervene 
in  the  suit  or  proceeding  before  it  in  tiieir 
own  behalf  and  submit  their  claims  to  its 
adjudication.  .  .  .  Attention  is  called  to 
the  fact  that  by  the  act  of  June  25,  1910, 
'ancillary  jurisdiction  over  persons  or  prop- 
erty wiUiin  their  respective  territorial  lim- 
its' is  granted  ito  the  District  Courts  'in  aid 
of  a  receiver  or  trustee  appointed  in  any 
bankruptcy  proceedings  pending  in  any  other 
court  of  bankruptcy';  and  it  is  contended 
that  the  true  construction  of  this  grant  is 
that  it  makes  the  District  Court  the  agent, 
the  mere  hand  of  the  receiver  or  trustee 
appointed  by  the  court  of  primary  jurisdic- 
tion, bound  to  seize,  convert  into  money, 
pay  over  to  him,  and  send  to  that  court  the 
proceeds  of  any  property  in  its  territorial 
jurisdiction  which  he  may  point  out  as  the 
property  of  the  bankrupt,  without  judicial 
power  or  duty  to  inquire,  or  to  decide, 
whether  the  property  it  takes  and  sends  forth 
beyond  its  jurisdiction  is  that  of  the  bank- 
rupt or  of  a  stranger,  what  legal  or  equitable 
liens  are  held  upon  it  by  the  citizens  of  its 
district,  what  the  expenses  of  its  officers  are, 
or  what  their  compensation  shall  be  and 
without  power  to  pay  them  out  of  the  pro- 
ceeds of  the  property  it  seizes  and  sells.  If 
such  had  been  the  purpose  of  Congress,  it 
would  undoubtedly  have  conferred  this  power 
on  the  receiver  or  trustee  of  the  court  of 
primary  jurisdiction  directly.  It  was  prob- 
ably because  the  Congress  was  unwilling  to 
intrust  the  power  to  such  an  officer  and  de- 
sired to  invoke  the  judicial  power  and  dis- 
cretion of  a  court  of  equity  to  inquire  and 
decide  what  property  ought  to  be  seized  and 
sold  and  what  proceeds  ought  to  be  sent  to 
the  court  of  primary  jurisdiction  as  the 
property  of  the  bankrupt's  estate  that  it 
conierred  this  ancillary  jurisdiction  upon  the 
District  Courts  within  their  respective  ter- 
ritorial limits.  Under  it,  these  courts  must 
appoint  their  own  receivers  and  guard  them 
against  wrongful  action  and  consequent  lia- 
bility, and  must  direct  the  course  they  shall 
pursue.  Conscience,  good  faith,  and  reason- 
able diligence  alone  move  courts  of  equity  to 
action.  They  may  not  be  divested  of  their 
judicial  functions  and  made  mere  catspaws 
to  do  the  will  of  private  parties  or  public 


equitable  liens  upon,  the  specific  property  they      officers,  even  by  legislative  action,  much  less 
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seize  as  the  property  of  the  bankrupt,  and, 
according  to  their  adjudications,  to  send  the 
property,  or  its  proceeds,  to  the  court  of 
primary  jurisdiction,  or  to  apply  them  to  the 
satisfaction  of  such  claims.  Fidelity  Trust 
Co.  V.  Gaskell,  (C.  C.  A.  8th  Cir.  1912) 
196  Fed.  865,  wherein  the  court  said: 

''A  proceeding  in  bankruptcy  is  a  proceed- 
ing in  equity,  and  a  district  court  sitting  in 
bankruptcy,  whether  it  is  exercising  its  pri- 
mary or  its  ancillary  jurisdiction,  is  a  court 
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by  mere  construction.  Moreover,  it  would  be 
unjust,  unwise,  and  detrimental  to  the  ad- 
ministration of  justice  to  establish  the  rule 
that  courts  of  ancillary  jurisdiction  under 
the  bankruptcy  law  are  without  judicial 
power  or  duty  to  hear  and  decide  whether 
the  property  they  take  is  that  of  the  bank- 
rupt or  of  strangers,  that  they  must  seize 
and  send  to  the  court  of  original  jurisdiction 
the  proceeds  of  whatever  property  the  re- 
ceiver or   trustee  appointed   by  that  court 


1912  Supp.,  p.  480,  sec.  2  (20).  BANKRUPTCY. 
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claims  as  tlie  property  of  the  bankrupt,  and 
that  adverse  claimants  of  title  to  or  liens 
upon  it,  and  even  its  own  officers,  have  no 
remedy  for  the  enforcement  of  their  claims 
but  to  follow  the  proceeds  to  other  jurisdic- 
tions or  to  sue  the  receiver.  Nor  is  this  the 
natural  or  rational  interpretation  of  the 
act  of  Congress  or  of  the  decisions  of  the 
Supreme  Court.  That  act  and  those  de- 
cisions are  that  the  District  Courts  sitting  in 
bankruptcy,  and  consequently  in  equity,  have 
ancillary  jurisdiction  in  bankruptcy  proceed- 
*  ings  pending  in  other  districts.  Ancillary 
jurisdiction  is  a  term  which  has  a  plain  and 
well-known  meaning  in  the  equity  jurispru- 
dence of  the  United  States,  a  meaning  nxed 
by  settled  practice  and  adjudged  by  the  uni- 
form current  of  the  decisions  of  the  courts 
of  the  United  States.  As  neither  the  court 
nor  the  Congress  modified  or  limited  the 
term,  the  unavoidable  presumption  is  that 
they  used  it,  and  intended  to  use  it,  in  its 
recognized  legal  significance.  In  that  sig- 
nificance ancillary  jurisdiction  includes  the 
power  to  hear  and  adjudge,  at  the  request 
of  interveners,  their  claims  to  title  to,  or 
legal  or  equitable  liens  upon,  the  property 
it  takes,  or  holds  in  its  legal  custody,  by 


virtue  of  that  jurisdiction  and  to  send  the 
proceeds  to  the  court  of  original  jurisdiction, 
or  to  apply  it  to  the  discharge  of  the  claims 
of  the  interveners  in  accord  with  its  decision. 
A  court  exercising  ancillary  jurisdiction  acts 
independently  of  the  court  of  primary  juris- 
diction, or  of  its  officers  and  for  itseli.  It 
appoints  its  own  receiver,  generally  the  same 
person  appointed  receiver  by  the  court  of 
primary  jurisdiction,  but  in  the  seizure,  man- 
agement, sale,  and  distribution  of  the  prop- 
erty seized  within  the  territorial  limits  of 
its  district,  of  which  it  takes  the  legal  cus- 
tody, this  receiver  is,  and  must  be,  governed 
by   its  orders  exclusively." 

Sale  of  property  by  receiver.  —  A  receiver 
appointed  to  conserve  the  property  of  a  cor- 
poration in  a  jurisdiction  different  from  that 
in  which  bankruptcy  proceedings  are  com* 
menced  against  the  corporation  will  not  be 
allowed  to  sell  the  property  in  his  hands  be- 
fore the  appointment  of  a  trustee  in  bank- 
ruptcy, in  the  absence  of  instructions  from 
the  court  in  which  the  bankruptcy  petition 
was  filed,  unless  there  is  some  pressing  neces- 
sity requiring  the  sale.  In  re  Brockton  Ideal 
Shoe  Co.,  (S.  D.  N.  Y.  1912)  194  Fed.  233. 


1912  Supp.,  p.  481,  sec.  3a. 

This  section  and  section  60  (see  1912 
Supp.  729)  are  to  be  construed  in  harmony. 
In  re  Donnelly,  (N.  D.  Ohio  1912)  193  Fed. 
755. 

"Congress  gets  its  power  to  legislate  on 
the  subject  of  bankruptcy  from  section  8  of 
article  1  of  the  Constitution,  which  empowers 
it  to  pass  'uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States.' 
It  has  been  held,  correctly,  we  think,  that 
the  'subject  of  bankruptcies'  includes  the 
distribution  of  the  property  of  the  fraudu- 
lent or  insolvent  debtor  among  his  creditors, 
and  the  discharge  of  the  debtor  from  his 
contracts  and  legal  liabilities,  as  well  as  all 
the  intermediate  and  incidental  matters  tend- 
ing to  the  accomplishment  or  promotion  of 
these  two  principal  ends."  Pope  v.  Title 
Guaranty  &  Surety  Co.,  (1913)  162  Wis.  611, 
140  N.   W.  348. 

Definition  of  bankrupt.  —  Philologically  and 
historically,  a  bankrupt  is  but  a  broken  bank 
or  bench.  Such  bank  or  bench,  or  "counter" 
as  we  would  in  this  day  designate  it,  was 
the  bench  over  which  the  money  lender,  trad- 
er, or  merchant  transacted  his  business;  and 
it  was  broken  for  or  by  him  as  an  evidence 
of  the  discontinuance  of  his  business.  At 
English  law  at  the  time  of  the  adoption  of 
our  Constitution,  the  meaning  of  the  word 
was  usually  limited  to  persons  enga^^ed  in 
trade,  in  one  form  or  another,  who  did  cer- 
tain acts  affording  evidence  either  of  an  in- 
ability to  pay  their  debts,  or  of  an  inten- 
tion to  avoid  such  payment.  Other  persons 
not  engaged  in  trade,  and  who  showed  a  like 
disposition  to  avoid,  or  a  like  inability  to 
meet,    their    obligations    to   their    creditors. 
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were  ordinarily  called  insolvents.  By  defini- 
tion in  the  last  federal  bankruptcy  act,  in- 
solvents, as  well  as  bankrupts  proper,  are 
included,  and  the  only  persons  exempt  from 
the  operation  of  the  present  national  law 
are  "wage-earners"  and  "persons  engaged 
chiefly  in  farming  or  tillage  of  the  soil." 
Whether  or  not  this  is  an  extension  of  the 
common-law  definition  of  a  bankrupt,  and  is 
justifiable,  is  not  a  matter  of  present  inter- 
est. A  bankrupt,  then,  being  as  defined  a 
person  who  by  his  acts  and  conduct  affords 
evidence  of  his  inability  to  pay,  or  his  in- 
tention to  avoid  payment  of,  his  debts,  it  is 
quite  within  the  scope  of  the  bankruptcy  act 
to  define  the  acts  or  omissions  of  the  debtor 
which  shall  afford  prima  facie  or  conclusive 
evidence  of  bankruptcy.  This  the  national 
bankrupt  act  has  done.  Continental  Build- 
ing &  Loan  Ass'n  v.  Superior  Court,  (1912) 
163  Cal.  579,  126  Pac.  476.  • 

Authority  of  state  to  legislate  concerning 
insolvent  debtors.  —  A  person  is  a  bankrupt, 
within  the  meaning  of  the  federal  statute, 
only  when  he  has  been  guilty  of  one  or  an- 
other of  the  forbidden  acts  whose  commission 
stamp  him  as  a  bankrupt.  But  it  does  not 
at  all  follow  that  the  state,  for  good  reasons 
of  its  own,  may  not  prevent  a  person  or  cor- 
poration from  conducting  business,  and  in 
so  preventing  it  take  control  of  its  affairs, 
terminate  its  business,  and  pay  its  creditors 
for  acts  entirely  foreign  to  and  absolutely 
without  the  contemplation  of  bankruptcy. 
And  if  the  state  does  this  thing  for  acts 
not  within  the  contemplation  of  the  bank-! 
ruptcy  law,  it  is  immaterial  that  the  proce-' 


1912  Supp.,  p.  481,  sec.  U  (1).         BANKRUPTCY.  1^12  Supp.,  p.  483,  sec.  3a  (2). 


dure  which  it  adopts  for  the  payment  of 
creditors  is  similar  to  or  identical  with  the 
procedure    adopted    in    case    of    bankruptcy. 

1912  Supp.,  p.  481,  sec.  3a  (1). 

Fraudulent  transfer,  concealment,  or  re- 
moval.—  To  the  same  effect  as  the  original 
note,  see  In  re  R.  L.  Hadke  Co.,   (N.  D.  Cal. 

1911)  193  Fed.  735;  In  re  Glazier,  (M.  D.  Pa. 

1912)  195  Fed.  1020;  In  re  Condon  (S.  D.  N. 
Y.   1912)    198  Fed.  947. 

Where  by  a  state  law  a  chattel  mortgage 
is  constructively  fraudulent  as  to  creditors 
where  the  mortgagor  is  allowed  to  remain  in 
possession  of  the  mortgaged  property,  but  the 
mortgage  becomes  purged  of  its  fraud  by 
subsequent  possession  taken  by  the  mort- 
gagee, it  is  not  a  transfer  in  fraud  of  cred- 
itors so  as  to  constitute  one  act  of  bank- 
ruptcy  where,    before    proceedings    in    bank- 

1912  Supp.,  p.  483,  sec.  3a  (2). 

Preferences.  —  To  the  same  effect  as  the 
original  note,  see  In  re  New  Chattanooga 
Hardware  Co.,  (E.  D.  Tenn..  1911)  190  Fed. 
241;  In  re  Condon,  (S.  D.  N.  Y.  1912)  198 
Fed.  947. 

Preference  ly  partnership.  —  In  Washing- 
ton Cotton  Co.  V.  Morgan  (C.  C.  A.  5th  Cir. 
1911)  192  Fed.  310,  the  alleged  act  of 
bankruptcy  was  that  the  firm,  within 
four  months  of  the  filing  of  the  peti- 
tion, had  transferred  a  portion  of  its 
property  to  named  creditors  with  the  intent 
to  prefer  said  creditors  over  other  creditors. 
The  evidence  showed  that  the  firm  had,  as 
alleged,  paid  certain  creditors  in  full,  and 
that  the  debts  of  the  firm  were  slightly  in 
excess  of  the  firm's  assets;  but  it  was  also 
shown  that  the  individual  members  of  the 
firm,  all  residing  within  the  jurisdiction  of 
the  court,  were  amply  solvent — tliat  their 
property  was  sufficient  to  pay  more  than  ten 
times  all  of  their  debts,  individual  and  part- 
nership. On  these  facts  the  court  said:  "The 
property  of  the  individual  members  of  the 
firm,  after  the  payment  of  the  debts  of  the 
individual  members,  is  liable  to  the  satisfac- 
tion of  the  firm's  debts.  It  appears  from  the 
evidence,  therefore,  that  all  of  the  creditors 
of  the  firm  could  collect  their  claims  in  full. 
The  creditors  which  the  firm  had  paid  as 
alleged  were  not  enabled  to  obtain  any 
'greater  percentage'  of  their  claims  than  any 
other  creditors,  for  all  can  be  paid  in  full. 
This  fact  alone,  without  referring  to  others 
commented  on  by  the  learned  district  judge, 
fully  sustains  the  decree  dismissing  the  peti- 
tion." 

Bankruptcy  Act  of  1867  contrasted.  —  The 
thirty-ninth  section  of  the  Bankruptcy  Act 
of  1867  specified  some  nine  acts  of  bankrupt- 
cy. The  eighth  of  these  declared  that  an  act 
of  bankruptcy  is  committed  when  one,  'who, 
being  bankrupt,  or  insolvent,  or  in  contem- 
plation of  bankruptcy  or  insolvency,  shall 
make  any  payment^  gift,  grant,  sale,  convey- 


Continental  Building  &  Loan  Ass'n  v.  Su- 
perior Court,  (1913)  163  Cal.  579,  126  Pac. 
476. 


ruptcy  are  commenced,  the  mortgagee  has 
taken  possession  of  the  property.  Johansen 
Bros.  Shoe  Co.  v.  Alles,  (C.  C.  A.  8th  Cir. 
1912)    197  Fed.  274. 

Necessity  of  intention  to  hinder,  delay,  or 
defraud.  —  To  the  same  effect  as  the  original 
note,  see  In  re  Kassel,  (C.  C.  A.  2nd  Cir. 
1912)   195  Fed.  492. 

Facts  held  to  show  no  intent  to  hinder, 
delay,  or  defraud  creditors.  See  In  re  Hal- 
lin,  (W.  D.  Mich.  1912)   199  Fed.  806. 

Intent  presumed.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Glazier,  (M.  D« 
Pa.  1912)   195  Fed.  1020. 
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ance  or  transfer  of  money  or  other  property, 
estate,  rights  or  credits,  or  give  any  warrant 
to  confess  judgment  or  procure  or  suffer  his 
property  to  be  taken  on  legal  process  with  in- 
tent to  give  a  preference  to  one  or  more  of  his 
'creditors.'  A  debtor  did  not,  within  the 
meaning  of  the  words  quoted,  procure  or 
suffer  a  judgment  unless  he  in  some  way 
actively  aided  in  obtaining  it.  The  word 
'transfer'  is  given  by  the  present  law  a 
much  broader  meaning  than  it  had  under  its 
predecessor.  It  follows  that  the  second  act 
of  bankriiptcy  under  the  act  of  1898  is  sub- 
stantially the  same  as  was  the  eighth  under 
that  of  1867.  There  may  be  some  cases 
which  will  fall  under  the  former  and  not 
under  the  latter,  or  vice  versa.  Speaking  gen- 
erally, however,  under  the  law  of  1867  the 
eighth  act  of  bankruptcy  was  committed 
whenever  an  insolvent  debtor  with  intent  to 
prefer  one  of  his  creditors  did  anything  which 
gave  that  creditor  a  preference  or  which  aided 
such  creditor  in  obtaining  a  preference.  Un- 
der the  law  of  1898,  under  like  circumstances, 
the  second  act  of  bankruptcy  is  committed. 
In  so  holding,  the  second  act  is  not  confused 
with  the  third.  The  words  'procure  or  suffer 
his  property  to  be  taken  on  legal  process,? 
used  by  the  act  of  1867  in  defining  the  eighth 
act  of  bankruptcy,  have  a  suggestive  resem- 
blance to  'suffered  or  permitted  while  insol- 
vent any  creditor  to  obtain  a  preference 
through  legal  proceedings,'  which  in  the  act 
of  1898  formed  part  of  the  description  of  the 
third  act.  Nevertheless,  the  acts  themselves 
are  radically  different.  Under  the  law  of  1867 
the  act  of  bankruptcy  was  not  committed 
unless  the  debtor  actively  and  knowingly 
had  a  part  in  it.  Under  the  act  of  1898  it 
is  not  essential  that  he  shall  do  anything  at 
all."  In  re  Truitt,  (D.  C.  Md.  1913)  203 
Fed.  650. 

Necessity    of   intent   to   prefer.  —  To   the 
same  effect  as  the  original  note  see  In  re 


1912  Supp.,  p.  4fi3,  tec.  3a  (2).         BAXKRUPTCY.        "'^12  Supp.,  p.  486,  sec.  3a  (3). 


Columbia  Real  Estate  Co.,  (D.  C.  N.  J.  1913) 
205  Fed.  980. 

"A  creditor  who  relies  on  the  commission 
of  the  second  act  must  show  affirmative  ac- 
tion on  the  debtor's  part  and  must  prove 
that  it  was  taken  with  intent  to  prefer  the 
creditor.  If  such  showing  is  made  and  the 
effect  of  what  the  debtor  did  was  to  give  a 
preference,  the  commission  of  the  second  act 
of  bankruptcy  has  been  established.  It  may 
be  that  what  is  proved  constituted  a  part  of 
a  chain  of  events  which  culminated  in  the 
commission  of  the  third  act  also.  They  have 
features  in  common.  Neither  of  them  can  be 
committed  unless  the  debtor  is  insolvent  nor 
unless  the  preference  has  actually  resulted 
from  it.  In  other  respects  they  are  radically 
different.  In  determining  whether  the  second 
act  has  been  committed,  it  is  not  important 
to  inquire  what  the  creditor  did  or  intended. 


It  is  the  debtor's  act  and  purpose  which  is 
material.  On  the  other  hand,  the  third  act 
may  be  proved  without  showing  that  the 
debtor  ever  did  or  tried  to  do  anything,  or 
even  that  he  had  ever  given  the  matter  a 
thought."  In  re  Truitt,  (D.  C.  Md.  1913) 
203  Fed.  560. 

Insolvency.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Kassel,  (C.  C.  A.  2d 
Cir.  1912)  195  Fed.  492;  Johansen  Bros.  Shoe 
Co.  V.  Alles,  (C.  C.  A.  8th  Cir.  1912)  197 
Fed.  274;  In  re  Berkeley,  (C.  C.  A.  2d  Cir. 
1913)  203  Fed.  7. 

The  burden  of  proving  insolvency  is  upon 
the  creditors  if  the  alleged  bankrupt  appears 
and  produces  his  books  as  required  by  sec- 
tion 3d  (1912  Supp.  493).  In  re  Electron 
Chemical  Co.,  (E.  D.  N.  Y.  1913)  208  Fed. 
954. 


1912  Supp.,  p.  486,  sec.  3a  (3). 

Preference  obtained  through  legal  proceed- 
ings. —  To  the  same  effect  as  the  original 
note  see  In  re  McCartney,  (M.  D.  Pa.  1911) 
188  Fed.  815;  Johansen  Bros.  Shoe  Co.  v. 
Alles,  (C.  C.  A.  8th  Cir.  1912)  197  Fed.  274; 
Citizens*  Banking  Co.  v.  Ravenna  Nat.  Bank, 
(C.  C.  A.  6th  Cir.  1912)   202  Fed.  892. 

Legal  proceedings  within  the  meaning  of 
the  statute  clearly  include  attachment  pro- 
ceedings. In  re  Putman,  (N.  D.  Cal.  1911) 
193  Fed.  464. 

Insufficient  petition,  —  In  In  re  Pressed 
Steel  Wagon  Goods  Co.,  (W.  D.  Mich.  1911) 
193  Fed.  811,  a  petition  was  held  insufficient 
where  it  alleged  generally  that  a  specified 
corporation  while  insolvent  committed  an  act 
of  bankruptcy,  in  that  it  suffered  and  per- 
mitted while  insolvent  a  certain  named  cred- 
itor to  obtain  a  preference  through  legal  pro- 
ceedings, and  alleged  specifically  only  the  ren- 
dition of  a  judgment  against  the  alleged  bank- 
rupt and  in  favor  of  one  of  the  creditors  for 
a  certain  amount  and  upon  a  date  named. 
The  court  said:  "There  is  no  averment  of 
the  issuance  of  an  execution  upon  such  judg- 
ment, or  of  the  levying  thereof  upon  any 
property  of  the  judgment  debtor.  The  peti- 
tion is  silent  upon  the  subject  of  the  sale  of 
any  property  or  a  notice  of  such  sale.  No 
property  affected  by  such  judgment,  or  any 
preference  thereby  created,  is  described.  No 
date  of  sale,  or  proppsed  sale,  is  specified. 
In  short,  except  as  to  the  judgment  itself, 
the  allegations  of  the  petition  with  respect 
to  any  act  of  bankruptcy  are  mere  conclu- 
sions, rather  than  averments  of  particular 
facts  from  which  such  conclusions  could  be 
inferred,  or  upon  which  they  could  be  based. 
Upon  both  reason  and  authority  the  petition 
must  state  the  particular  facts  which,  under 
the  statute,  constitute  the  claimed  act  of 
bankruptcy.  The  respondent  in  those  pro- 
ceedings has  the  right  to  be  informed  of  the 
exact  charge  made  against  him  which  he  is 
to  be  called  upon  to  meet,  and,  if  he  so  de- 
mands, is  entitled  to  a  trial  of  the  issue  thus 
presented  by  the  court  or  a  jury.    An  aver- 
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ment  couched  in  the  very  general  language 
of  the  statute  conveys  no  such  information 
and .  presents  no  triable  issue,  and  therefore 
is  insuflicient." 

Sufferance  of  enforcement  of  execution. — 
Merely  suffering  an  execution  to  be  levied 
is  not  an  act  of  bankruptcy;  failure  to  dis- 
charge the  lien  of  the  execution  before  it 
ripens  into  an  indissoluble  preference,  and 
an  imminent  probability  that  the  lien  will 
ripen  into  such  a  preference,  are  absolutely 
essential  to  constitute  an  act  of  bankruptcy 
under  the  terms  of  the  section.  In  re  R.  L. 
Radke  Co.,    (N.  D.  Cal.  1911)    193  Fed.  735. 

Sufferance  of  the  enforcement  by  execution 
of  a  lien  antedating  four  months  the  filing  of 
the  petition  does  not  constitute  or  amount  to 
the  preference  by  legal  proceedings  contem- 
plated by  this  section.  In  re  Deer  Creek 
Water  &  Water  Power  Co.,  (M.  D.  Pa.  1913) 
205  Fed.  205. 

In  In  re  Truitt,  (D.  C.  Md.  1913),  203 
Fed.  650,  certain  creditors  of  one  Truitt 
sought  to  have  him  adjudicated  a  bankrupt, 
one  of  the  grounds  being  that  he  had  com- 
mitted an  act  of  bankruptcy  under  the  third 
act.  They  charged  in  certain  paragraphs 
that  the  debtor  owned  real  estate  in  Wico- 
mico county,  Md.,  and  that  while  insolvent 
and  on  a  date  particularly  specified,  which 
was  two  or  three  days  less  than  four  months 
before  the  filing  of  the  petition  in  bankrupt- 
cy, he  permitted  named  creditors  to  obtain 
judgments  against  him  in  the  circuit  court 
for  that  county;  that  he  had  done  nothing 
to  satisfy  or  discharge  such  judgments  or 
the  liens  created  by  them;  and  that  within 
less  than  five  days  after  the  filing  of  the 
petition  the  lien  created  by  them  would  be- 
come absolute  and  unavoidable  by  the  trus- 
tee in  bankruptcy  and  the  property  would 
thereby  become  finally  disposed  of  and  se- 
questered by  such  judgment  creditors.  On 
demurrer  to  these  paragraphs,  the  court 
said:  "Stated  briefly,  the  contention  of  the 
petitioning  creditors  is  that  whenever  a  cred- 
itor of  an  insolvent  debtor  secures  a  prefer- 
ence by  obtaining  a  lien  through  l^al  pro- 


1912  Supp.,  p.  466,  Btc  U  (3).  BANKRUPTCY.  1^12  Supp.,  p.  486,  sec.  3a  (3). 


oeedings  upon  the  property  of  his  debtor, 
and  the  latter  does  not  within  five  days  be- 
fore the  expiration  of  four  months  there- 
after pay,  discharge,  satisfy,  or  vacate  such 
lien,  an  act  of  bankruptcy  has  been  commit- 
ted. This  contention  has  been  made  before. 
It  was  held  unsound  in  Seaboard  Steel  Cast- 
ing Co.  V.  Trigg  (D.  C.)  124  Fed.  76;  In  re 
Vastbinder,  (D.  C.)  126  Fed.  417;  In  re  Vet- 
terman,  (D.  C.)  135  Fed.  443.  It  has  been 
upheld  in  Re  Tupper,  (D.  C.)  163  Fed.  766, 
and  in  Folger  v.  Putnam,  194  Fed.  793,  144 
C.  C.  A.  613.  The  last  is  a  decision  of  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.  I  understand  that  on 
March  1,  1913,  the  Supreme  Court  of  the 
United  States  granted  a  writ  of  certiorari 
to  bring  up  the  record  in  it.  The  question 
at  bar  has  thus  been  put  in  the  way  of  final 
and  authoritative  decision.  In  regular  course 
eighteen  months  or  two  years  will  doubtless 
elapse  before  the  answer  can  be  given.  A 
decision  in  the  case  at  bar  cannot  be  so  long 
postponed. 

''In  Folger  v.  Putnam,  the  United  States 
Circuit  Court  of  Appeals  analyzes  the  law 
and  reviews  the  decided  cases  fully  and  ably. 
It  is  unnecessary  here  to  go  over  any  of  the 
ground  there  traversed.  If  the  law  is  not 
as  it  is  there  held  to  be  a  creditor  will  often 
have  the  power  to  obtain  preferential  secur- 
ity upon  the  property  of  a  passively  friendly 
debtor  and  to  hold  such  security  no  matted 
what  the  other  creditors  may  do  or  try  to  do. 
All  that  will  be  necessary  will  be  for  the 
favored  creditor  to  obtain  a  lien  through 
legal  proceedings  and  then  so  to  arrange 
matters  that  such  lien  shall  not  be  enforced 
by  actual  sale  or  other  final  disposition  of 
the  property  until  the  expiration  of  four 
months  and  five  days  after  it  has  been  ac-^ 
quired.  Where  the  debtor  happens  to  have 
property  upon  which  a  judgment  so  soon  as 
entered  becomes  a  lien,  all  that  the  creditor 
will  have  to  do  in  the  first  instance  is  to 
obtain  a  judgment.  If,  in  order  to  secure  a 
lien,  an  attachment  or  execution  is  neces- 
sary, that  may  issue.  Even  in  that  event  a 
creditor  will  be  able  to  hold  his  preferential 
rights  if  it  is  possible  under  the  state  law 
or  practice  to  delay  a  sale  for  the  period 
mentioned. 

"An  act  of  bankruptcy  has  certainly  been 
committed  whenever  a  creditor  causes  his 
debtor's  property,  upon  which  he  has  secured 
a  lien  by  judgment,  execution,  or  attachment, 
to  be  sold  within  four  months  and  four  days 
after  the  date  of  such  lien.  In  the  nature  of 
things  it  does  not  seem  that  he  should  be 
any  better  off  if  he  postpones  the  sale  two 
days  longer.  Such  considerations  argue 
strongly  in  favor  of  the  conclusion  reached 
by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  and  by  Judge 
Ray  in  Re  Tupper,  supra. 

"The  question  has  another  side.  Congress 
defines  the  third  act  of  bankruptcy  as  con- 
sisting in  the  bankrupt  having  'suffered  or 
permitted  while  insolvent  any  creditor  to 
obtain  a  preference  through  legal  proceed- 
ings and  not  having  at  least  five  days  before 
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a  sale  or  final  disposition  of  any  property 
affected  by  such  preference  vacated  or  dis- 
charged  such   preference.' 

"If  the  petitioning  creditors  are  right,  this 
language  means  the  same  thing  as  if  Con- 
gress had  used  the  words  'suffered  or  per- 
mitted while  insolvent  any  creditor  to  ob- 
tain a  preference  through  l^al  proceedings 
and  not  having  at  least  five  days  before  (a) 
the  expiration  of  four  months  after  the  ob- 
taining of  such  preference,  or  (b)  a  sale  or 
final  cusposition  of  any  property  affected  by 
such  preference  vacated  or  discharged  such 
preference.' 

"Should  such  construction  be  put  upon  the 
language  actually  employed?  The  words 
'final  disposition,'  it  is  true,  may  have  the 
import  which  the  petitioning  creditors  would 
give  to  them.  The  connection  in  which  those 
words  are  used  does  not  naturally  suggest 
that  they  should  receive  such  an  interpreta- 
tion. It  is  highly  desirable  that  the  credit- 
ors generally  should  be  able  to  prevent  one 
of  their  number  from  securing  a  preference 
by  a  lien  obtained  through  legal  proceedings 
of  a  character  which  would  be  vacated  if 
bankruptcy  ensued  within  four  months  after 
the  lien  was  first  fastened  upon  the  debtor's 
property.  Such  would  be  the  result  of  up- 
holding the  petitioner's  contention.  The 
courts  might  well  give  such  construction  to 
the  language  used  if  there  was  no  reason  to 
suppose  that  Congress  had  deliberately  re- 
frained from  saying  what  they  contend  it  in 
effect  did  say.  But  is  there  not  such  reason? 
The  language  used  by  Congress  in  defining 
the  third  act  of  bankruptcy  is  very  different 
from  that  employed  to  describe  the  others. 

"By  the  general  scheme  of  the  law,  credit- 
ors have  four  months  after  the  commission 
of  the  act  of  bankruptcy  within  which  to  file 
a  petition  for  an  involuntary  adjudication. 
Such  act  must  therefore  consist  in  some  defi- 
nite and  precise  thing  which  happens  at  a 
particular  time.  The  fraudulent  conveyance 
under  the  first  act,  the  preferential  transfer 
under  the  second  act,  the  general  assignment 
under  the  fourth,  and  so  on,  are  definite 
acts.  They  are  committed  on  a  particular 
day.  From  that  day  the  four  months'  period 
begins  to  run.  There  are  difficulties  in  ap- 
plying any  such  rule  to  the  securing  by  the 
creditor  of  a  preference  through  judgment. 
It  was  unnecessary,  as  has  already  been  held, 
to  deal  specially  with  those  instances  in 
which  the  debtor,  with  intent  to  prefer  a 
creditor,  actively  participated  in  securing 
him  by  confessing  the  judgment  to  him. 
When  that  took  place  the  second  act  was 
committed. 

"Some  provision,  however,  had  to  be  made 
for  those  cases  in  which  the  creditor,  with- 
out the  assistance  of  the  debtor  and  against 
his  passive  or  active  resistance,  obtained  a 
preference  through  legal  proceedings.  Con- 
gress would  doubtless  have  been  unwilling  to 
declare  that  an  insolvent  debtor  had  com- 
mitted an  act  of  bankruptcy  whenever  such 
a  lien  was  obtained  against  him.  That  he 
was  insolvent  might  be  due  entirely  to  the 
judgment  which   constituted   a  lien.     If  he 
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was  liable  on  it,  his  debts  exceeded  his  assets. 
If  he  ^vas  not,  he  might  be  able  to  pay  all 
that  he  owed  and  have  a  surplus  besides. 
He  might  be  entitled  to  take  the  case  to  an 
appellate  court.  Until  the  judgment  or  de- 
cree below  had  been  affirmed  it  might  be 
unjust  to  hold  him  bankrupt.  Sound  policy 
requires  that  something  more  than  the  mere 
rendition  of  a  judgment  or  the  levy  of  any 
attachment  must  take  place  before  it  can  be 
said  than  an  act  of  bankruptcy  has  been 
committed.  There  are  difiiculties  in  the  way 
of  drawing  a  definition  both  just  and  work- 
able of  an  act  of  bankruptcy  which  will  pre- 
vent a  creditor  from  obtaining  a  lien  upon 
the  debtor's  property,  through  legal  proceed- 
ings. A  creditor  should  not  be  able  to  get 
a  preference  out  of  an  insolvent  debtor's  es- 
tate. A  debtor  should  not  be  adjudicated  a 
bankrupt  because  he  does  not  pay  what  he 
says  he  does  not  owe  and  which  he  may 
still  be  in  a  position  to  show  that  he  does 
not  owe." 

Compare  Folger  v.  Putnam,  (C.  C.  A.  9th 
Cir.  1912)  194  Fed.  793,  wherein  it  was  held 
that  it  is  incumbent  upon  an  insolvent  per- 
son to  discharge  or  vacate  a  lien  secured  by 
an  attachment  upon  his  property  at  least 
five  days  before  a  period  of  four*  months  ex- 
pires following  the  date  of  the  levy  of  such 


attachment,  and  If  he  fails  therein  he 
mits  the  act  of  bankruptcy  descsibed  in  this 
section.  The  court  said:  "It  may  be  and 
has  been  suggested  that  this  will  sometimes 
force  a  person  into  bankruptcy,  when  the 
attachment  is  acquired  upon  an  invalid  or 
spurious  claim,  or  one  not  provable  against 
the  bankrupt's  estate;  but  it  seems  to  us 
better  that  this  contingency  should  obtain 
than  that  the  very  statute  itself  should  be 
defeated  in  its  fundamental  purpose.  Of 
course,  unless  the  person  against  whom  the 
attachment  is  secured  is  insolvent,  the  con- 
clusion reached  cannot  apply." 

Lien  obtained  beyond  four  months  period.  «- 
See  Colston  v.  Austin  Run  Mining  Co., 
(C.  C.  A.  3d  Cir.  1912)  194  Fed.  929, 
wherein  the  court  said:  "An  attempted  en- 
forcement while  insolvent  within  the  space 
of  four  months  next  before  the  filing  of  a 
petition  in  involuntary  bankruptcy,  of  a  lien 
on  the  property  of  the  alleged  bankrupt  val- 
idly created  and  subsisting  for  more  than 
that  period,  coupled  with  an  omission  by 
him  to  secure,  at  least  five  days  before  a 
sale  or  final  disposition  of  such  property, 
the  vacation  or  discharge  of  such  lien,  [does 
not]  constitute  an  act  of  bankruptc^^  under 
[this]  section." 


1912  Supp.,  p.  488,  sec.  3a  (4). 

I.  Assignment  fob  Benefit  of  Cbeditobs. 

The  making  of  a  general  assignment  for 
the  benefit  of  creditors  —  The  ''general  aa- 
tignment"  contemplated.  —  To  the  same  ef- 
fect as  the  original  note  and  quoting  the  case 
there  cited,  see  Courtenay  Mercantile  Co.  v. 
Finch,  (C.  C.  A.  8th  Cir.  1912)  194  Fed.  368. 

A  valid  assignment  for  all  purposes  is  not 
necessary, — ^To  the  same  effect  as  the  original 
note,  and  affirming  In  re  Courtenay  Mer- 
cantile Co.,  (D.  C.  N.  D.  1911)  186  Fed. 
352  cited  therein.  Courtenay  Mercantile 
Co.  V.  Finch,  (C.  C.  A.  8th  Cir.  1912)  194 
Fed.   368. 

Insolvency  unnecessary.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Farthing, 
(E.  D.  tJ.  C.  1913)  202  Fed.  557;  In  re  Col- 
umbia Real  Estate  Co.,  (D.  C.  N.  J.  1913)  205 
Fed.  980. 


n.  Appointment  of  Receiveb  oe  Trustee. 

Appointment  of  receiver  or  trustee.  —  To 
the  same  effect  as  the  original  note,  see 
Schumert  v.  Security  Brewing  Co.,  (E.  D. 
La.  1912)  199  Fed.  358;  In  re  Wenatchee 
Heights  Orchard  Co.,  (W.  D.  Wash.  1913) 
204  Fed.  674;  Doyle-Kidd  Dry  Goods  Co. 
▼.  Sadler-Lusk  Trading  Co.,  (W.  D.  Ark. 
1913)  206  Fed.  813. 

Appointment  of  temporary  receiver,  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Columbia  Real  Estate  Co.,  (D.  C.  N.  J. 
1913)  205  Fed.  980. 

Mere  consent  to  the  appointment  of  a  re- 


ceiver does  not  constitute  an  act  of  bank- 
ruptcv.  In  re  Gold  Run  Mining  &  Tunnel 
Co.,  (D.  C.  Colo.  1912)  200  Fed.  162. 

Receiver  asked  for  by  stockholders, — A  pe- 
tition for  the  appointment  of  a  receiver  of  a 
corporation  constitutes  an  act  of  bankruptcy 
although  the  petition  is  not  fil^  in  the 
name  of  the  corporation  but  in  the  name  of 
a  majority  of  the  stockholders  in  number 
and  in  amount  of  stock  without  opposition  by 
the  other  stockholders.  Doyle-Kidd  Dry 
Goods  Co.  V.  Sadler-Lusk  Trading  Co.,  (W. 
D.  Ark.  1913)    206  Fed.  813. 

Allegation  of  appointment  of  receiver. — 
The  allegation  in  a  petition  that  a  corpora- 
tion had  made  an  assignment,  by  filing  a 
petition  admitting  its  insolvency  and  inabil- 
ity to  pay  its  debts,  and  asking  for  the  ap- 
pointment of  a  receiver,  is  in  effect  an  alle- 
gation that  the  corporation,  being  insolvent, 
applied  for  a  receiver  for  its  property. 
Dovlc-Kidd  Dry  Goods  Co.  v.  Sadler-Lusk 
Trading  Co.,  (W.  D.  Ark.  1913)  206  Fed. 
813. 

Insolvency  essential  —  To  the  same  effect 
as  the  original  note,  see  In  re  Gold  Run 
Mining  &  Tunnel  Co.,  (D.  C.  Colo.  1912)  200 
Fed.  162;  In  re  Wm.  S.  Butler  &  Co.,  (C.  C. 
A.  Ist  Cir.  1913)  207  Fed.  705. 

Insolvency  in  the  sense  employed  by  the 
amendment  has  been  held  to  mean  only  that 
condition  of  financial  affairs  of  the  alleged 
bankrupt  ''whenever  the  aggregate  of  nia 
property  .  .  .  shall  not  at  a  fair  valua- 
tion be  sufficient  in  amount  to  pay  hia 
debts."  Karst  v.  Black  Diamond  Range  Co.,' 
(N.  J.  1913)   88  Atl.  692.  ^ 
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1912  Supp.,  p.  495,  sec.  44 


1912  Supp.,  p.  491,  sec.  3a  (5). 

Authority  to  make  admission —  Admission 
by  corporation.  —  An  unqualified  admission 
made  by  resolution  adopted  by  the  board  of 
directors  of  a  corporation  and  by  the  stock- 
holders is  sufficient  to  constitute  an  act  of 
bankruptcy.  In  re  American  Guarantee  & 
Security  Co.,  (D.  C.  Cal.  1911)  192  Fed.  405. 

But  an  admission  by  the  directors  of  a 
corporation  personally  and  not  as  a  corpo- 
rate act  is  not  sufficient  under  this  section 
to  constitute  an  act  of  bankruptcy.  In  re 
Gold  Run  Mining  &  Tunnel  Co.,  (D.  C.  Colo. 
1912)   200  Fed.  162. 

"It  was  originally  contended  that  there 
was  no  power  in  the  board  of  directors,  as 
distinguished  from  the  stockholders,  to  com- 

1912  Supp.,  p.  492,  sec.  3b  (1). 

The  notorious,  exclusive,  or  continuous 
possession  contemplated  by  the  Bankruptcy 
Act  in  question  is  only  that  kind  of  noto- 
riousness,  exclusiveness,   and   continuousness 


mit  the  act  of  bankruptcy  by  admitting  the 
inability  of  the  corporation  to  pay  its  debts 
and  its  willingness  to  be  adjudged  a  bank- 
rupt. The  law  requires  that  the  corpora- 
tion admit  in  writing  its  inability  to  pay  its 
debts  and  its  willingness  to  be  adjudged  a 
bankrupt  on  that  ground,  and  in  every  case 
the  question  is  one  of  authority  of  the  agent, 
which  must  be  determined  by  an  examina- 
tion of  the  special  charter  or  the  general 
laws  of  the  state  of  the  residence  of  the  cor- 
poration and  the  articles  of  incorporation 
and  the  by-laws  lawfully  adopted."  Home 
Powder  Co.  v.  Geis,  (C.  C.  A.  8th  Cir.  1913) 
204  Fed.  568. 


which  the  nature  of  .the  property  will  per- 
mit or  of  which  it  is  susceptible.  Jones  v. 
Coates,  (C.  C.  A.  8th  Cir.  1912)  196  Fed. 
860. 


1912  Supp.,  p.  494,  sec.  3e.  [Petitioner  to  give  bond.'] 


Scope  of  section.  —  This  section  created  a 
new  right  in  the  debtor.  He  is  to  be  reim- 
bursed in  case  such  seizure  and  detention 
occasioned  him  pecuniary  loss.  It  has  no 
application  where  the  seizure  and  detention 
occasions  no  loss;  and  such  section  cannot 
be  invoked  to  recover  costs  and  expenses 
occasioned  in  making  a  successful  defense  to 
the  charge  of  bankruptcy.  In  re  Ward,  (D. 
C.  N.  J.  1913)   203  Fed.  769. 

Section  3e  creates  a  cause  of  action  where- 


by damages  and  costs  may  be  recovered  un- 
der the  bond  required,  if  the  petition  is  dis- 
missed without  malice  and  probable  cause 
being  shown.  T.  E.  Hill  Co.  v.  United  States 
Fidelity  &  Guaranty  Co.,  (1911)  250  111. 
242,  95  N.  E.  150. 

Section  3e  and  section  69  are  cognate. — 
To  the  same  effect  as  the  original  note,  see 
T.  E.  Hill  Co.  v.  United  States  Fidelity  & 
Guaranty  Co.,  (1911)  250  111.  242,  95  N.  E. 
150. 


1912   Supp.,   p.  494,   sec.  3e.     [Allowance  of  costs,  danrnges,  etc.] 


The  remedy  given  here  is  cumulative.  — 
T.  E.  Hill  Co.  V.  United  States  Fidelity  & 
Guaranty  Co.,  (1911)  250  111.  242,  95  N.  E. 
150. 

Amount  of  recovery.  —  Only  in  cases 
where  the  proceedings  resulting  in  a  receiver- 
ship have   been   instituted   improvidently   or 

1912  Supp.,  p.  495,  sec.  4a. 

The  purpose  of  a  voluntary  proceeding  in 
bankruptcy  is  in  consideration  that  the  bank- 
rupt promptly  surrender  all  of  his  nonex- 
empt  property  to  the  bankrupt  court,  to  the 
end  that  all  of  his  creditors,  without  prefer- 
ence or  priority,  may  take  share  and  share 
alike  in  percentage  of  the  propertjr  thus  sur- 
rendered; then  the  bankrupt  is  given  an  ac- 
quittance of  such  percentages  of  his  debts 
not  thus  paid,  and  may  commence  his  busi- 
ness life  anew.  Bavlor  v.  Rawlings,  (C.  C. 
A.  8th  Cir.  1912)   200  Fed.  131. 

Corporations.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Weedman  Stave  Co., 
(E.  D.  Ark.  1912)  199  Fed.  948. 


without  reasonable  cause,  or  without  good 
faith,  or  the  like,  can  the  moving  party  be 
held  liable  for  the  payment  of  the  excess  of 
the  costs  of  the  receivership  over  and  above 
the  assets  of  the  same.  In  re  Metals  Ex- 
traction &  Refining  Co.,  (C.  C.  A.  7th  Cir. 
1911)    195   Fed.  226. 
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Directors  of  a  corporation  have  the  power 
to  put  the  corporation  into  bankruptcy.  In 
re  Kenwood  Ice  Co.,  (D.  C.  Minn.  1911)  189 
Fed.  525,  wherein  the  court  said:  "A  board 
of  directors  ought  to  have  the  power  to  put 
the  company  into  bankruptcy.  They  have 
care  of  the  general  business  of  the  corpora- 
tion. They  are  the  persons  who  know  wheth- 
er the  corporation  is  able  to  go  on  or  not. 
It  might  very  well  happen  that  under  the 
articles  and  by-laws  of  the  corporation  it 
would  be  impossible  to  hold  a  meeting  of  the 
stockholders  for  months.  Under  these  cir- 
cumstances the  bankruptcv  of  the  corpora- 
tion might  be  delayed  so  long  that  in  many 


1912  Supp.,  p.  495,  sec.  4a. 


BANKRUPTCY. 


1912  Supp.,  p.  495,  sec.  4b. 


cases  the  purposes  of  the  bankrupt  law 
would  be  defeated  and  preferences  given.  I 
am  satisfied  that  the  board  of  directors  at 
a  duly  called  meeting  has  the  power  to  put 
the  corporation  into  bankruptcy." 

1912  Supp.,  p.  495,  sec.  4b. 

II.  Statutory  Exceptions. 

Wage  earners.  —  A  traveling  salesman  re- 
ceiving a  salary  of  one  hundred  dollars  a 
month  and  his  traveling  expenses  which 
amount  to  forty  dollars  a  month  is  not  a 
"wage  earner''  as  his  salary  amounts  to  more 
than  fifteen  hundred  dollars  a  year.  In  re 
Hurley,  (D.  C.  Minn.  1913)  204  Fed.  126. 

Persons  engaged  chiefly  in  farming  or  in 
tillage   of   the   soil.  — In   American   Agricul- 
ture Chemical  Co.  v.  Brinkley,   (C.  C.  A.  4th 
Cir.  1912)    194  Fed.  411,  the  following  facts 
appeared:    •  The    debtor     was    carrying    on 
three    country    stores.      By    himself,    or    in 
partnership  with  others,  he  tilled  five  farms. 
He  was  a  member  of  four  distinct  partner- 
ships.    Each   of  these  cultivated  a  separate 
farm.     In  the  conduct  of  one  farm  he  had 
no  associate.     The  Circuit  Court  of  Appeals 
affirmed  a  decree  denying  an  injunction,  say- 
ing:     "There  is  no  question  that  this  mer- 
cantile business  far  exceeded  in   importance 
the  agricultural  operations  conducted  by  him 
individually.    This  proceeding  is  against  him 
as  an    individual.     No  one  of   the   firms   of 
which   he   was   a  member   is  a   party  to   it. 
The   creditors   say   that   the   so-called   entity 
theory  requires  that,  in  determining  whether 
the  debtor  was  engaged   chiefly   in  farming, 
we  must  exclude  from  consideration  anything 
he  did  in  connection  with  any  of  the  part- 
nerships.    We  cannot  assent  to  this  conten- 
tion.    Whether  a  debtor  is  or  is  not  chiefly 
engaged  in  farming  or  tilling  the  soil  is  a 
question  of  fact,   to   be  determined   in  each 
case  in  which  it  is  sought  to  have  him  indi- 
vidually adjudicated.     In  passing  upon  that 
question,  all  the  debtor's  activities  and  pur- 
suits  must   be   considered   as   a  whole.     No 
part  of  them  may  be  ignored  merely  because 
they  concern  themselves  with  the  affairs  of 
copartnerships  of  which   he  was   a  member. 
Doubtless  a  firm  may  be  adjudicated  an  in- 
voluntary bankrupt  when  it  is  engaged  in  a 
nonexempt  business,  in  spite  of  the  fact  that 
the  principal  occupation  of  some  of  its  part- 
ners protects  them  from  individual  adjudica- 
tion.    Such  is  not  the  case  before  us.     The 
creditors,  however,   insist   that   the   evidence 
shows   that  the   mercantile   business   of   the 
debtor  exceeded  in  importance  all  the  agri- 
cultural operations  in  which  he  was  engaged, 
whether   severally  or   in   copartnership   with 
others.     The  case  in  this  aspect  is  undoubt- 
edly   close.      The    learned   judge   below    had 
the  witnesses  before  him.    He  siiw  and  heard 
them   testify.     He  was  of  opinion   that  the 
debtor  was  chiefly  engaged  in  farming.     We 
do  not  see  any  sufficient  reason  for  coming 
to   a   different  conclusion." 

Because   a   man   who  produces   food   prod 


An  insufficient  petition  may  be  amended  at 
any  time  betore  adjudication.  Dodge  v.  Ken- 
wood Ice  Co.,  (C.  C.  A.  8th  Cir.  1913)  204 
Fed.  577. 


nets  by  cultivating  the  soil  markets  these 
products  by  carting  the  same  from  door  to 
door,  or  by  selling  to  merchants  at  whole- 
sale, or  at  retail  upon  his  own  premises,  he 
cannot  be  said  to  be  a  huckster  and  not  a 
tiller  of  the  soil.  Neither  will  the  fact  that 
a  tiller  of  the  soil  engages  so  extensively  in 
cultivating  plants  for  ''setting"  as  to  require 
the  aid  of  a  greenhouse  for  said  purpose 
change  the  nature  of  his  vocation,  for  it  is 
then  a  necessary  part  of  the  business.  In  re 
Terry,   (M.  D.  Pa.  1913)   208  Fed.  162. 

A  state  law  under  which  persons  engaged 
chiefly  in  the  tillage  of  the  soil  may  be  pro- 
ceeded against  by  their  creditors  was  not 
superseded  by  the  bankrupt  act  of  1898. 
Lace  V.  Smith,  (1912)  34  R.  I.  1,  82  Atl. 
268. 

Determination  of  status  of  statutory  ex- 
ceptions.—  One  who  incurs  debts  in  a  non- 
exempt  occupation,  changes  to  an  exempt  oc- 
cupation,   and    thereafter    commits    an    act 
that  in  a  nonexempt  occupation  would  be  an 
"act  of  bankruptcy,"  is  not  subject  to  adju- 
dication of   involuntary  bankruptcy   because 
thereof,  and  of  such  debts  still  existing,  or 
at  all.     In  re  Folkstad,   (D.  C.  Mont.  1912) 
199  Fed.  363,  wherein  the  court  said:     "Pe- 
titioners contend  that,  since  it  appears  the 
debts  involved  were  incurred  while  respond- 
ent was  engaged  in  the  mercantile  business, 
his  subsequent  change  of  occupation  and  his 
occupation  when  the  alleged  act  of  bankrupt- 
cy  was   committed   are   immaterial,    and   he 
is  still  subject  to  be  adjudicated  a  bankrupt 
—citing  In  re  Burgin  (D.  C.)   173  Fed.  726; 
In  re  Crenshaw    (D.  C.)    156  Fed.  638.     In 
re    Burgin    clearly    so    holds,    but    it    would 
seem  that  therein  it  is  not  justified  by  the 
cases   on   which   it   relies.     In   re   Crenshaw 
merely  determines  that  one  who  incurs  debts 
in  an  occupation  subject  to  adjudication  of 
bankruptcy  cannot  escape  by  changing  to  an 
exempt  occupation.     It  does  not  hold,  how- 
ever, that,  if  the  alleged  act  of  bankruptcy 
is  committed  only  after  such  change,  invol- 
untary  proceedings  will  lie;    and   the   cases 
therein  relied  on  merely  decide  that  a  change 
to   an    exempt   occupation    after   an    act    of 
bankruptcy   is  committed  affords  no  defense 
to    involuntary    proceedings.      The    law    of 
bankruptcy    is   what  Congress  has   made   it. 
and    not    what    expediency    and    convenience 
might   desire   it.     The   statute   is   clear   and 
unambiguous.     It  declares  that  certain  per- 
sons,   having    committed    an    "act    of    bank- 
ruptcy," may  on   petition   filed   within   four 
months   thereafter   be    adjudged   involuntary 
bankrupts.     It  expressly  excepts  persons  en- 
gaj^od    chiefly    in    farming    or    tillage.      The 
effect  is  that  these  excepted  persons  cannot 
commit  an   *act  of  bankruptcy.'     An  act  is 
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an  'act  of  bankruptcy  for  the  reason  that 
he  whO'  commits  it  can  because  thereof  be 
adjudicated  an  involimtary  bankrupt.  It  is 
an  'act  of  bankruptcy'  when  the  act  is  com- 
mitted, or  not  at  all.  If  the  act  is  commit- 
ted by  one  who  then  is  not  of  the  class  that 
the  law  says  may  be  adjudicated  an  involun- 
tary bankrupt,  it  is  not  an  'act  of  bankrupt- 
cy/ and  furnishes  no  foundation  for  invol- 
untary proceedings. 

"No  former  occupation  can  make  the  act  of 
an  exempt  person  an  'act  of  bankruptcy.' 
No  subsequent  change  of  occupation  can  de- 
prive the  act  of  a  nonexempt  person  of  its 
quality  as  an  'act  of  bankruptcy.'  The  act 
takes  color  only  from  the  bona  fide  occupa- 
tion of  the  actor  at  the  time  it  is  committed, 
and  not  from  his  occupation  prior  or  subse- 
quent thereto.  Otherwise,  a  farmer  of  ten 
years'  standing  might  be  adjudicated  an  in- 
voluntary bankrupt  because  of  debts  incurred 
prior  thereto  in  the  vocation  of  merchant." 


in.  Natural  Persons. 

Insane  persons.  —  To  the  same  effect  as  the 
first  paragraph  of  the  original  note,  see  In  re 
Ward,  (D.  C.  N.  J.  1911)  194  Fed.  174. 

IV.  Corporations  and  Unincorporated 

Companies. 

Corporatioiui.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Wyoming  Valley  Co- 
Op.  Ass'n,  (M.  D.  Pa.  1912)  198  Fed.  436. 

What  is  a  moneyed  corporation,  —  To  the 
same  effect  as  the  original  note,  see  In  re 
R.  L.  Radke  Co.,  /N.  D.  Cal.  1911)  193  Fed. 
736. 

Prior  to  the  enactment  of  the  amendment 
of  June  25,  1910 —  Trading  and  mercantile 
corporations.  —  A  corporation  which  leases 
moving  picture  films  is  not  engaged  in  trad- 
ing. In  re  Imperial  Film  Exchange,  (C.  C. 
A.  2d  Cir.  1912)   198  Fed.  80. 


1912  Supp.,  p.  501,  SeCi  4b.      [Liability  of  officers  and  stockholders  of 
corporations.] 


Liability  of  officers,  directors,  and  stock- 
holders.—  The  discharge  of  a  corporation 
under  the  federal  bankruptcy  act  does  not 
discharge    or    extinguish    the    constitutional 

1 91 2  Supp.,  p.  501 ,  sec.  5a. 

Adjudication  of  partnerships  as  bankrupts. 
-^  Under  the  Bankruptcy  Act  a  partnership 
is  a  distinct  entity,  a  person,  separate  from 
the  partners  who  compose  it  and  from  all 
other  partnerships.  It  owns  its  property 
apart  from  the  individual  property  of  its 
members  and  apart  from  the  property  of 
every  other  partnership  of  which  any  of  its 
members  happen  to  be  members,  and  it  owes 
its  debts  apart  from  the  individual  debts 
of  its  members  and  from  the  debts  of  other 
partnerships  of  which  any  of  its  members 
are  members.  It  may  be  adjudged  a  bank- 
rupt, although  the  partners  who  compose 
it  are  not  so  adjudicated.  Its  members  may 
be  adjudged  bankrupts,  but  where  one  or 
more,  but  not  all,  of  them  are  not  so  ad- 
judged, the  partnership  property  may  not  be 
administered  in  bankruptcy  without  the  con- 
sent of  the  partner  or  partners  not  ad- 
judged bankrupt.  A  receiver  or  trustee  of  a 
partnership  adjudged  a  bankrupt  is  not  the 
receiver  or  trustee  of  the  property  of  an- 
other unadjudicated  partnership  in  which 
the  members  of  the  bankrupt  partnersliip 
were  also  members,  and  he  has  no  more  right 
to  seize  or  to  administer  such  property  than 

1912  Supp.,  p.  504,  sec.  5b. 

Trustee  of  partnership  estate.  —  Wliere  a 
firm  is  adjudicated  a  bankrupt  the  trustee 
is  entitled  to  an  order  that  the  separate  es- 
tate of  the  partners  be  turned  over  to  him 
for     administration.       Francis    v.     McNeal, 


liability  of  its  stockholders  for  the  payment 
of  its  debts.  Way  v.  Barney,  (1911)  116 
Minn.  285,  133  N.  W.  801,  Ann.  Cas.  1913A 
719,  38  L.R.A.(N.S.)   648. 


he  has  to  take  and  distribute  the  property 
of  any  other  stranger.  Fidelity  Trust  Co. 
v.  Gaskell,  (C.  C.  A.  8th  Cir.  1912)  196 
Fed.  865. 

A  firm  may  be  adjudicated  a  bankrupt  al- 
though one  of  the  firm  was  principally  en- 
gaged in*  farming  and  could  not  therefore 
be  adjudicated  a  bankrupt  in  his  individual 
capacitv.  In  re  R.  F.  Duke  &  Son,  (N.  D. 
Ga.    1912)    199    Fed.    199. 

That  a  partnership  may  commit  an  act  of 
bankruptcy  and  upon  the  petition  of  its 
creditors,  or  upon  its  own  petition,  be  ad- 
judged bankrupt,  without  proceeding  against 
or  joining  the  partners  individually,  is  made 
clear  enough  by  section  5  of  the  act,  and 
numerous  decisions  of  the  courts.  It  is,  how- 
ever, equally  clear  that,  in  either  involun- 
tary or  voluntary  proceedings,  both  the  part- 
nership and  the  individual  members  thereof 
may,  in  the  same  proceeding,  be  adjudged 
bankrupts,  and  that,  upon  conformity  to  the 
law,  the  partners  may  apply  for  and  re- 
ceive their  discharge,  both  as  partners  and 
as  individuals.  In  re  Springer,  (E.  D.  N.  C. 
1912)   199.  Fed.  294. 
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(1913)  228  U.  S.  695,  33  S.  Ct.  701,  67  U. 
S.  (L.  ed.)  1029,  wherein  the  court  said: 
"We  should  infer  from  §  5,  clauses  c  through 
g,  that  the  assumption  of  the  Bankruptcy 
Act  was  that  the  partnership  and  individual 


1912  Supp.,  p.  504|  sec.  5c. 
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1912  Snpp.,  p.  507,  sec.  5f. 


estates  both  were  to  be  administered,  and 
that  the  only  exception  was  that  in  h,  'in 
the  event  of  one  or  more,  but  not  all  of  the 
members  of  a  partnership  being  adjudged 
bankrupt.'  In  that  case  naturally  the  part- 
nership property  may  be  administered  by  the 
partners  not  adjudged  bankrupt  and  does  not 
come  into  bankruptcy  at  all  except  by  con- 

1912  Supp.,  p.  504,  sec.  5c. 

Entity  doctrine.  —  To  the  same  effect  as  the  original  note^  see  In  re  Schwartz,   (E.  D. 
N.  Y.  1913)  204  Fed.  326. 


sent.  But  we  do  not  perceive  that  the  clause 
imports  that  the  partnership  could  be  in 
bankruptcy,  and  the  partners  not.  The  hy- 
pothesis is  that  some  of  the  partners  are  in, 
but  that  the  firm  has  remained  out,  and  pro* 
vision  is  made  for  its  continuing  out.  The 
necessary  and  natural  meaning  goes  no  fur- 
ther than  that." 


1912  Supp.,  p.  506,  sec.  5f. 

Distribution.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Knowlton  &  Co.,  (C. 
C.  A.  3d  Cir.  1913)   202  Fed.  480. 

Partnership  creditors  have  a  lien,  in  equity, 
upon  partnership  property  for  the  payment 
of  the  partnership  debts.  This  right  is  ex- 
pressly provided  for  in  the  bankrupt  law. 
Partners  in  an  insolvent  partnership  have 
no  interests  of  their  own  in  the  partnership 
property,  but  the  whole  is  subject  to  the  lien 
of  the  partnership  creditors.  There  is  noth- 
ing in  the  partnership  property  of  such  a 
partnership  out  of  which  the  surviving  part- 
ner is  entitled  to  any  exemptions.  In  re 
Abrams,    (D.  C.  S.  D.  1912)    193  Fed.  271. 

Firm  creditors  are  entitled  to  be  first  paid 
out  of  firm  assets.  —  To  the  same  effect  as 
the  original  note,  see  Mayes  v.  Palmer,  (C. 
C.  A.  8th  Cir.  1913)  208  Fed.  97. 

1912  Supp.,  p.  507,  sec.  5g. 

Administration  of  estate  of  partner.  —  A 
court  of  bankruptcy  may  draw  to  itself  for 
administration  the  estate  of  a  partner,  not 
adjudicated,  as  part  of  the  administration  of 
the  firm  bankruptcy.  In  re  Samuels,  (S.  D. 
N.  Y.  1913)  207  Fed.  195,  wherein  the  court 
said:  "This  motion  presents  a  question  which 
has  been  much  contested  in  the  books;  i.  e., 
may  a  court  of  bankruptcy  draw  to  itself  for 
administration  the  estate  of  a  partner,  not 
adjudicated,  as  part  of  the  administration 
of  the  firm  bankruptcy?  In  this  case  two 
partners  and  the  bankrupt  firm  have  been  ad- 
judicated, but  Valentine  never  has.  The 
greater  number  of  authorities  appear  to  be 
in  favor  of  the  motion,  but  there  is  a  strong 
decision  to  the  contrary  in  the  eighth  cir- 
cuit, by  a  divided  vote.  In  re  Bertenshaw, 
167  Fed.  363,  86  C.  C.  A.  61,  17  L.R.A.(N.S.) 
886,  13  Ann.  Cas.  986. 

"The  law  has  taken  its  rise  from  what  was 
certainly  an  obiter  remark  of  Judge  Wal- 
lace in  Re  Meyer,  98  Fed.  976,  979,  39 
C.  C.  A.  368,  which  affirmed  Judge  Thomas 
in  the  same  case  (D.  C.)  92  Fed.  896.  That 
remark  was  the  basis  of  a  decision  of  Judge 
McPherson,  in  Re  Stokes  (D.  C.)  106  Fed. 
312,  and  it  was  followed  by  Judge  Severens, 
for  the  sixth  circuit,  in  Dickas  v.  Barnes, 
140  Fed.  849,  72  C.  C.  A.  261,  5  L.R.A.(N.S.) 


Creditors  of  individual  partners.  —  In  the 
case  of  In  re  Knowlton  &  Co.,  (E.  D.  Pa. 
1912)  196  Fed.  837  it  was  held  that  where 
one  of  the  partners  of  a  bankrupt  partner- 
ship was  itself  a  partnership  its  assets  should 
first  be  applied  to  liquidating  the  claims  of 
its  own  creditors. 

Pro  rata  distribution  between  firm  and  in- 
dividual creditors —  Where  there  are  no 
partnership  assets  and  no  solvent  partner.-^ 
Where  a  partnership  and  the  individual  part- 
ners are  all  insolvent  and  all  in  bankruptcy, 
and  where  no  partnership  assets  are  avail- 
able for  distribution  among  partnership  cred- 
itors, the  creditors  have  the  right  to  share 
pari  passu  with  the  separate  creditors  of 
one  partner  in  the  net  proceeds  of  his  sep- 
arate property.  In  re  Gray,  (£.  D.  Pa.  1913) 
208  Fed.  969. 


664,  although  the  actual  decision  went  off 
on  a  question  of  appeal.  It  was  likewise  a 
basis  of  the  decision  of  Judge  Holland  in  Re 
Lattimer  (D.  C.)  174  Fed.  826,  which  was 
affirmed  in  an  elaborate  opinion  by  Judge 
Lanning,  for  the  third  circuit,  in  Francis 
V.  McNeal,  186  Fed.  481,  108  C.  C.  A.  459. 
The  doctrine  in  that  case  was  limited  to  a 
case  where  the  firm  adjudication  involved 
the  insolvency  of  the  partnership;  the  theory 
being  that  the  firm  could  not  be  insolvent  im- 
less  the  partners  were  also  insolvent,  under 
the  rule  in  Re  Blair  (D.  C.)  99  Fed.  76; 
Vaccaro  v.  Security  Bank,  103  Fed.  436,  43 
C.  C.  A.  279,  and  other  cases.  It  was  the 
basis  also,  of  Judge  Hook's  dissent  in  Re 
Bertenshaw,  supra.  Judge  Quarles,  in  Re 
Junck  &  Balthazard  (D.  C.)  169  Fed.  481, 
ruled  in  the  same  way,  as  did  Judge  Lanning 
in  Re  Ceballos  &  Co.,  (D.  C.)  161  Fed.  446. 
In  Re  Kaufman,  176  Fed.  96,  99  C.  C.  A. 
107,  in  our  own  Circuit  Court  of  Appeals, 
expressly  reserved  this  question  from  the  de- 
cision, and,  so  far  as  it  bears  upon  the  ques- 
tion at  all,  favors  the  rule  in  Re  Meyer, 
supra.  I  have  found  nothing  to  the  contrary, 
unless  it  be  In  Re  Solomon,  (D.  C.)  163  Fed. 
140,  where  Judge  Chatfield  ruled  that  the 
partner  should  administer  the  estate,  yet  file 
schedules   in   this   court.     I  do   not   under- 
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stand  that  he  did  not  think  In  re  Meyer  con- 
trolling. 

"On  principle,  the  entity  theory  forbids  con- 
sidering the  solvency  of  the  partners,  in  de- 
termining the  firm  adjudication.  They  are 
guarantors  of  the  firm's  solvency,  and  though 
they  may  have  to  pay  the  whole  deficiency 
of  the  firm  debts,  they  still  have  a  right 
against  the  firm.  While  from  the  point  of 
view  of  the  creditors  the  partner's  liability 
is  an  asset,  the  firm  books  would  show  it  as 
a  liability  of  the  firm  to  the  contributing 
partners.  It  is  only  when  the  firm  entity  is 
forgotten  that  the  partner's  liability  may  be 
regarded  as  a  firm  asset.  If  the  firm  be  re- 
garded as  an  individual  for  a  moment  the 
thing  is  plain.  Suppose  that  A.  guarantees 
all  of  B.'s  debts  and  B.  then  becomes  bank- 
rupt. From  the  point  of  view  of  the  cred- 
itors the  claim  against  A.  is  an  asset,  and  it 
might  be  thought  that  A.'s  insolvency  was  a 
necessary  condition  of  B.'s  bankruptcy.  How- 
ever, this  is  not  true,  because,  though  A. 
could  not  prove  in  competition  with  any  of 
the  creditors  against  B.'s  estate,  having  guar- 
anteed all  equally,  still  he  would  have  a 
claim  in  case  he  took  up  all  the  debts,  or  in 
case  he  paid  the  deficiency  after  the  assets 
were  exhausted.  Precisely  the  same  rela- 
tions exist  between  the  firm  and  the  part- 
ners. If  this  be  so,  then  it  follows  that  the  sep- 
arate estates  should  not  be  drawn  into  bank- 
ruptcy administration  without  separate  ad- 
judication. The  firm  as  an  entity  may  be 
solvent  or  insolvent,  as  its  assets*  are  suffi- 
cient, and  the  deficiency  which  the  partners 
will  have  to  pay  will  be  great  or  small  ac- 
cording to  this  insufficiency.  That  deficiency 
is  an  individual  liability  of  the  partners, 
and  under  any  adequate  grasp  of  the  entity 
theory  ought  to  be  a  provable  claim  against 
the  separate  estate,  though,  of  course,  the 
law  has  been  settled  to  the  contrary  for  100 
years,   unless  section   5g   may   some   day   be 

1912  Supp.,  p.  508,  sec.  5h. 

When  section  5h  applies. —  To  the  same  effect  as  the  original  note,  see  Fidelity  Trust 
CSo.  V.  Gaskell,  (C.  C.  A.  8th  Cir,  1912)  195  Fed.  866;  In  re  Schwartz,  (E.  D.  N.  Y.  1913)  204 
Fed.  326. 


held  to  effect  the  more  consistent  rule.  In 
determining  the  partner's  solvency,  that  lia- 
bility would,  of  course,  be  reckoned,  even 
though  imder  the  law  the  individual  debts 
are  preferred  claims,  and  his  solvency  would 
depend  upon  whether  his  estate  can  answer 
all  these  debts.  It  seems  to  me  obvious 
justice  that  this  whole  separate  estate  ought 
not  to  be  drawn  into  the  bankruptcy  court 
for  administration  unless  that  be  true;  and 
so  far,  indeed,  Judge  Lanning  felt  bound  to 
^o  in  Francis  v.  McNeal,  supra,  to  avoid  un- 
just results.  The  whole  subject  of  partner- 
ship has  undoubtedly  always  been  exceeding- 
ly confused,  simply  because  our  law  has 
failed  to  recognize  that  partners  are  not 
merely  joint  debtors.  It  could  be  straightened 
out  into  great  simplicity,  and  in  accordance 
with  business  usages  and  business  under- 
standing, if  the  entity  of  the  firm,  though  a 
fiction,  were  consistently  recognized  and  en- 
forced. Like  the  concept  of  a  corporation,  it 
is  for  many  purposes  a  device  of  the  utmost 
value  in  clarifying  ideas  and  in  making  easy 
the  solution  of  legal  relations.  It  would, 
moreover,  avoid  what  must  appear  to  every 
unsophisticated  person  the  very  grave  injus- 
tice of  seizing  the  separate  estate  of  a  man 
who  has  committed  no  act  of  bankruptcy, 
or  who  may  even  be  solvent,  and  adminis- 
tering it  in  this  court.  Nevertheless,  the 
law  was  too  well  fixed  until  1898  to  allow  a 
change,  at  which  time  the  present  act  gave 
an  opportunity  to  construe  the  law  in  ac- 
cordance with  principle.  Yet  I  cannot  dis- 
regard the  language  of  In  re  Meyer,  supra, 
even  though  it  was  obiter  in  the  case  there 
at  bar.  It  was  probably  intended  as  a  di- 
rection for  the  future  conduct  of  that  very 
case,  and  as  such  it  was  perhaps  followed. 
Nor  do  I  think  that  Judge  Lanning's  dis- 
tinction ought  to  be  followed,  though  it  would 
somewhat  mend  the  hardship  of  the  rule." 


1912  Supp.,  p.  508,  sec.  6a. 

I.  Claiming  Exemption. 

Necessity  of  claiming —  The  failure  to 
claim  the  exemption  is,  in  the  absence  of  a 
good  reason  therefor,  considered  to  be  a 
waiver  of  the  right  to  make  such  claim.  In 
re  Strauch,   (N.  D.  Ohio  1913)  208  Fed.  842. 

To  the  same  effect  as  the  original  note,  see 
In  re  Harrington,  (N.  D,  N.  Y.  1912)  200  Fed. 
1010. 

Time  and  manner  of  claiming.  —  The  bank- 
rupt's right  to  such  exemptions  as  are  per- 
mitted by  state  laws  is  referable  to  the  con- 
dition of  things  as  they  existed  "at  the  time 
of  the  filing  of  the  petition."  Mullinix  v. 
Simon,  (C.  C.  A.  8th  Cir.  3912)  196  Fed.  775. 

Amendment  of  schedules.  —  The  courts  in 
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bankruptcy  as  a  rule  exercise  great  liberality 
in  permitting  amendments.  But  it  is  clear 
that  bankruptcy  courts  do  not  favor  the  ex- 
tension of  exemptions  by  amendment,  when 
such  extension  works  solely  for  the  benefit 
of  a  creditor,  and  not  for  the  benefit  of  the 
bankrupt  and  his  familv.  In  re  Merry,  (D. 
C.  Me.  1913)  201  Fed.  369. 

Under  authority  given  in  the  Bankruptcy 
Act  to  amend  the  schedules,  in  which  un- 
der the  bankruptcy  rules  adopted  the  claim 
to  exemptions  should  be  made,  the  courts 
have  been  liberal  in  the  matter  of  allowing 
amendments,  where  the  original  schedules 
had  not  made  exemption  claims;  but  they 
have    uniformly    required,    before    doing    so. 


1912  Supp.,  p.  506,  sec.  6a« 
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that  the  omission  to  make  the  claim  to  ex- 
emption had  occurred  through  inadvertence, 
and  that  there  had  been  diligence  in  seeking 
to  cure  the  defect.  In  re  Burnham,  (W.  D. 
Wash.  1913)   202  Fed.  762-. 

Sale  of  exempt  property  vrith  other  goods 
by  agreement.  —  In  the  case  of  In  re  Hutch- 
inson, (W.  D.  Mich,  1912)  197  Fed.  1021,  it 
appeared  that  the  property  of  the  bankrupt 
consisted  of  a  small  stock  of  groceries,  tools 
and  store  fixtures,  some  accounts  receivable, 
leas  than  $20  in  cash,  and  exempt  household 
goods.  In  his  schedules  the  bankrupt  claimed 
an  exemption  of  $250  in  the  stock  of  goods. 
The  trustee  attempted  to  set  off  that  amount 
of  the  goods  in  bulk,  and  not  in  specific 
articles.  The  bankrupt  assigned  his  exemp- 
tion to  a  grocery  company  and  the  assignee 
refused  to  permit  the  trustee  to  sell  the 
stock  of  goods  as  an  entirety  and  to  accept 
a  pro  rata  share  of  the  proceeds.  There- 
upon the  trustee,  believing  that  more  could 
be  secured  for  the  creditors  by  selling  the 
entire  stock  and  paying  the  assignee  the  sum 
of  $250  than  could  be  obtained  by  selling 
the  remnant  of  the  stock  after  setting  apart 
the  exemption,  entered  into  a  written  con- 
tract with  the  assignee,  by  which  the  as- 
signee agreed  to  allow  the  trustee  to  sell  the 
entire  stock  and  the  trustee  agreed  to  pay 
over  to  the  assignee  the  sum  of  $250,  the 
value  of  the  exemption.  The  stock  of  goods, 
including  the  exemption,  was  appraised  at 
$600,  and  was  sold  by  the  trustee  for  $427.55. 
The  sale  was  confirmed.  Thereupon  the  trus- 
tee paid  to  the  assignee  of  the  bankrupt  the 
sum  of  $250,  and  asked  the  referee  to  allow 
such  amount  as  a  disbursement.  The  ref- 
eree refused  so  to  do,  but  did  allow  the  sum 
of  $177.50,  upon  the  theory  that,  the  entire 
stock  of  goods  having  brought  but  71  per 
cent,  of  the  appraised  value,  the  bankrupt  or 
his  assignee  was  not  entitled  to  more  than 
71  per  cent,  of  the  amount  of  his  exemption. 
The  court  said:  "The  precise  question  here 
presented  does  not  appear  to  have  been  de- 
cided in  any  reported  case.  While  the  action 
of  the  trustee  was  somewhat  irregular,  yet 
the  course  pursued  by  him  was  undoubtedly 
for  the  best  interests  of  the  estate.  The 
bankrupt  claimed  and  insisted  upon  the  full 
amount  of  his  exemption,  and  consented  to 
the  sale  of  his  property  solely  upon  the  con- 
dition and  agreement  that  he  would  receive 
the  full  amount  in  cash.  No  creditor  has 
objected.  The  trustee  having  paid  out  the 
money  pursuant  to  his  contract,  made  in 
good  faith,  and  the  estate  and  its  creditors 
having  profited  by  his  action,  he  ought  in 
justice  and  equity  to  be  reimbursed." 

This  section  is  cited  in  the  cases  of  In  re 
Orear,  (C.  C.  A.  8th  Cir.  1911)  189  Fed.  888; 
In  re  T.  C.  Burnett  &  Co.,  (E.  D.  Tenn.  1912) 
201  Fed.  162. 

II.  Matters  Aftectino  Right  to  Exemp- 
tion. 

Residence.  —  The  burden  of  proving  a 
change  of  residence  is  upon  those  asserting 
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the  change.  In  re  Bassett,  (E.  D.  Wash. 
1911)   189  Fed.  410. 

Sale  of  property  —  Where  the  trustee  er- 
roneously sells  exempt  property.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Zack,  (E.  D.  Pa.  1912)  196  Fed.  909. 

Fraud.  —  To  the  same  effect  as  the  original 
note,  see  In  re  Peacock,  (S.  D.  Ga.  1913)  203 
Fed.  191. 

In  the  case  of  In  re  Hammonds,  (E.  D. 
Ky.  1912)  198  Fed.  574,  there  arose  a  ques- 
tion whether  provisions  bought  by  a  bank- 
rupt with  no  intention  to  pay  for  them  were 
exempt,  in  view  of  the  manner  in  which  they 
were  obtained.  The  court  said:  "The  ground 
upon  which  the  creditors  claim  that  the 
provisions  allowed  should  not  have  been  set 
apart  as  exempt  is  that  they  had  been  pur- 
chased with  no  intention  to  pay  for  them. 
The  referee  found  against  this  claim  in  mat- 
ter of  fact — i.  e.,  he  held  that  they  had  not 
been  so  purchased — and  on  this  ground  de- 
nied the  claim.  If  the  necessities  of  this 
case  required  that  I  should  pass  on  this  ques- 
tion of  fact,  of  course,  I  would  have  to  have 
before  me  the  evidence  heard  by  the  referee, 
but  the  necessities  of  the  case  do  not  so  re- 
quire. Even  if  it  be  a  fact  that  the  pro- 
visions set  apart  to  the  bankrupt  had  been 
purchased  by  him  with  the  intention  of  not 
paying  for  them,  the  creditors,  as  such,  have 
no  right  to  complain  of  the  action  of  the 
referee  in  setting  them  apart.  Notwithstand- 
ing such  intention,  the  title  thereto  passed 
from  the  sellers  to  the  bankrupt.  Because 
thereof  the  sellers  were  entitled  to  reclaim 
their  property.  But  this  right  did  not  pre- 
vent the  passage  of  the  title.  The  effect 
thereof  was  to  make  the  title  which  the  bank- 
rupt acquired  what  is  termed  in  Donaldson 
V.  Far  well,  93  U.  S.  031,  23  L.  Ed.  993,  a 
'defeasible  title.*  In  order  to  reinvest  the 
sellers  with  title,  a  rescission  of  the  contract 
of  sale  was  essential.  The  fact  that  imme- 
diately upon  the  sale  the  sellers  had  the 
right  to  recover  their  goods  in  replevin  is 
not  against  this.  The  bringing  of  such  a 
suit  is  a  'judicial  rescission,'  which  is  a  sub- 
stitute for  *a  rescission  in  pais*  effected  by 
a  mere  demand.  1  Bigelow  on  Fraud,  p.  "il. 
This  right  of  rescission  and  recovery  of  the 
goods  were  personal  to  the  sellers.  It  could 
not  have  been  asserted  as  against  the  trus- 
tee had  not  the  provisions  been  set  apart 
as  exempt.,  and  can  be  asserted  as  against  the 
bankrupt,  notwithstanding  they  have  been 
set  apart  as  exempt.  It  follows  from  this 
that  the  petitioning  creditors,  as  such,  are 
not  interested  in  the  question  as  to  whether 
the  provisions  were  purchased  with  an  in- 
tention not  to  pay  for  them.' 
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III.  Recognttton  of  State  and  Federal 
Exemption  Laws. 

Construction.  —  As  a  rule,  the  federal 
courts  are  governed  by  state  construction  of 
local  exemption  statutes;  but,  in  the  absence 
of  such  construction,  they  will  adopt  their 
own  interpretation.  Jennings  v.  Stannus, 
(C.  C.  A.  9th  Cir.  1911)  191  Fed.  347. 
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Feferal  exemption  laws  reco^nixed.  —  To 
the  same  effect  as  the  original  note  see  In  re 
Pears,  (C.  C.  A.  3d  Cir.  1913)  205  Fed.  255. 

State  law  adopted.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Carlon,  (S. 
D.  S.  D.  1911)  189  Fed.  815;  In  re  Love- 
land,  (D.  C.  Mass.  1912)  192  Fed.  1005; 
In  re  Kolber,  (E.  D.  Pa.  1912)  193  Fed. 
281;  In  re  Benson,  (N.  D.  Ala.  1912)  196 
Fed.  857;  In  re  Zimmerman,  (£.  D.  Wis. 
1913)  202  Fed.  812;  In  re  Strauch,  (N.  D. 
Ohio  1913)   208  Fed.  842. 

In  In  re  Hammonds,  (E.  D.  Ky.  1912)  198 
Fed.  574,  the  court,  construing  the  section, 
said:  "The  meaning  of  this  provision  can- 
not be  other  than  that,  if  under  the  state 
law  the  bankrupt  would  be  entitled  to  cer- 
tain exemptions  as  against  his  creditors,  he 
is  entitled  to  the  same  exemptions  notwith- 
standing the  bankrupt  law  and  the  institu- 
tion of  bankruptcy  proceedings  thereunder. 
The  question  then  comes  to  this:  What  is* 
the  law  of  Kentucky  on  this  subject?  Does 
it  affect  the  debtor*s  right  to  hold  a  certain 
article  of  the  kind  prescribed  as  exempt  that 
he  purchased  it  with  nonexempt  property, 
and  in  order  that  he  might  have  this  prop- 
erty to  that  extent  in  an  exempt  condition? 
The  statute  is  absolute.  It  provides  that  a 
debtor  of  the  kind  covered  by  it  shall  be 
entitled  as  against  his  creditors  to  the  ex- 
emptions prescribed  in  it  without  any  quali- 
fication whatever.  Under  it  therefore,  one 
who  has  purchased  property  of  the  kind  that 
is  nonexempt,  and  not  paid  for  it,  may  con- 
vert it  into  property  of  the  kind  that  is 
exempt  with  the  deliberate  purpose  of  hav- 
ing his  property  in  an  exempt  condition,  and 
hold  the  property  so  purchased  exempt  as 
against  the  creditor  whose  crediting  has  en- 
abled him  to  acquire  it.  This  looks  hard  on 
the  creditor.  But  it  is  presumed  that  one 
BO  giving  credit  will  have  it  in  view  when 
he  gives  it.  What  is  here  said  has  reference 
only  to  exemptions  of  personal  property.  It 
is  not  true  of  the  homestead  exemption.  In 
the  case  of  North  ington  v.  Boyd,  12  Ky.  Law 
Rep.  227,  Judge  Bowden  of  the  superior  court 
said  arguendo: 

"If  a  prior  debtor,  anticipating  a  levy  and 
having  three  work  beasts,  but  only  one  cow, 
sells  one  of  the  work  beasts  and  buys  an- 
other cow,  we  do  not  suppose  the  latter  could 
be  taken,  though  it  were  admitted  that  he 
did  so  in  order  to  hold  in  this  way  the  value 
of  the  work  beast.' 

"It  is  clear,  therefore,  that  the  bankrupt 
was  entitled  to  hold  the  two  mules  and  the 
cow,  notwithstanding  the  circumstances  un- 
der   which    they    were    acquired,    as    exempt 

1912  Supp.,  p.  520,  sec.  7a  (8). 

I.   Schedule  of   Assets. 

Duty  to  schedule  assets.  —  In  the  case  of 
In  re  Podolin,  (E.  D.  Pa.  1913)  202  Fed. 
1014,  bankrupts  refused  to  file  their  schedules 
in  bankruptcy  on  the  ground  that  their 
gchedulea   might  tend   to   incriminate   them, 


from  administration  herein.  The  referee 
thought  that  the  matter  was  controlled  by 
section  67,  subaec.  'e,'  of  the  Bankrupt  Act» 
providing  that  conveyances  and  transfers  of 
property  made  by  a  debtor  with  intent  to 
hinder,  delay,  or  defraud  his  creditor  shall 
be  void  as  to  them.  But  that  section  has  no 
application.  It  has  in  view  dispositions  of 
property  made  by  the  debtor  to  others  with 
such  intent,  and  provides  that  such  property 
may  be  followed  up  and  subjected  to  his 
debts.  A  transaction  which  the  law  permits 
could  not  have  been  intended  to  be  covered 
by  the  section." 

A  valid  lien  upon  property  of  a  "bankrupt 
tohich  is  exempt  under  the  state  law  is  not 
affected  by  bankruptcy  proceedings,  and  will 
not  be  set  aside  as  an  illegal  preference  un- 
der the  federal  bankruptcy  law.  Morris  v. 
Covey,   (1912)   104  Ark.  226,  148  S.  W.  257. 

Homestead  exemptions.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  O'Brien, 
(N.  D.  Tex.  1913)  203  Fed.  1012. 

Property  exempt  as  a  homestead  under  the 
laws  of  the  state  in  which  the  bankrupt  has 
his  domicile  is  expressly  recognized  as  ex- 
empt in  bankruptcy  proceedings,  and  the  ac- 
quisition of  a  homestead  by  an  insolvent 
debtor  is  not  a  fraud  upon  his  creditors. 
Lacy  ▼.  Chandler,  (Tex.  1913)  163  S.  W.  328. 

Proceeds  derived  from  the  sale  of  the  crops 
raised  upon  the  homestead  are  not  exempt. 
In  re  Friedrich,  (D.  C.  Minn.  1912)  199  Fed. 
193. 

An  assignment  of  shares  of  stock  to  lift  a 
lien  from  the  assignor's  homestead,  although 
made  while  he  was  insolvent,  and  was  con- 
templating an  application  in  bankruptcy,  is 
valid  and  binding.  Southern  Irr.  Co.  v. 
Wharton  Nat.  Bank,  (Tex.  1912)  144  S.  W. 
701. 

Partnership  exemptions  —  Individual  part- 
ners. —  Where  a  member  of  a  partnership 
against  which  bankruptcy  proceedings  are 
pending  is  on  his  petition  discharged  from 
liability  or  participation  in  the  proceedings 
on  the  ground  of  infancy  he  cannot  there- 
after obtain  exemptions  because  he  no  longer 
has  any  status  as  a  debtor.  In  re  EUen- 
becker,   (E.  D.  Wis.  1913)   205  Fed.  396. 

Under  the  statutes  of  South  Dakota  in 
case  of  the  bankruptcy  of  a  partnership, 
neither  member  of  the  firm  can  claim  any 
portion  of  the  firm  property  to  be  set  apart 
to  him  as  his  individual  exemptions.  In  re 
I.  S.  Vickerman  &  Co.,  (D.  C.  S.  D.  1912) 
199  Fed.  589. 

Tools,  implements  of  trade,  etc.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Robinson,   (X.  D.  Idaho  1913)   206  Fed.  176. 
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and  the  referee  thereupon  ordered  the  filing 
of  schedules,  omitting  therein  matter  which 
might  incriminate  them.  On  a  certificate  to 
review  this  order  the  District  Court  said: 
"As  a  general  proposition,  the  referee's  rul- 
ing that  the  bankrupts  must  file  schedules, 
so  far  as  they  can  do  so  without  incriminating 
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themselves,  is  obviously  correct.  But,  until 
an  effort  is  made  to  comply  with  his  order, 
it  is  practically  impossible  for  the  court  to 
decide  whether  a  particular  fact  is  to  be  in- 
cluded or  omitted.  To  decide  that  a  bank- 
rupt is  not  bound  to  put  his  hand  to  a 
declaration  of  fact  that  may  incriminate  him, 
does  not  advance  a  particular  dispute  very 
much.  What  is  required  is  an  efi'ort  in  good 
faith  by  the  bankrupt  to  file  a  schedule  that 
obeys  the  act  up  to  the  point  where  the  court 
can  see  that  further  obedience  would  violate 
the  constitutional  protection.  When  the 
bankrupts  present  such  schedules  as  they  can 
conscientiously  declare  to  be  a  compliance 
with  the  order  (saving  their  constitutional 
rights),  the  referee  will  then  be  able  either 
to  order  them  to  do  specific  acts  or  to  ap- 
prove the  refusal  to  do  them;  and  in  either 
event  the  District  Court  will  then  have  some- 
thing definite  to  rule  upon.  Until  such  a 
situation  is  presented,  the  discussion  is  al- 
most wholly  academic."  This  case  was  af- 
firmed in  In  re  Podolin,  (E.  D.  Pa.  1913)  205 
Fed.  663. 

Schedule  of  outlawed  debts  as  waiver  of 
statute  of  limitations.  —  A  person,  in  fact 
solvent,  but  ignorant  of  the  fact,  may  not  file 
a  voluntary  petition  in  bankruptcy,  schedule 
outlawed  debts,  thereby  acknowledging  their 
existence    as    present,    valid    and    existing 


claims,  and  then,  on  discovering  his  solvency, 
himself  plead  the  statute  of  limitations  to 
luch  claims  on  the  theory  that  he  could  not 
as  against  creditors  and  therefore  as  against 
himself  in  effect  waive  the  statute  of  limita- 
tions at  the  time  of  and  on  filing  his  vol- 
untary petition  in  bankruptcy.  In  re  Cur- 
rier, (N.  D.  N.  Y.  1912)  192  Fed.  695,  where- 
in the  court  said:  ''I  think  the  person  alleg- 
ing himself  a  bankrupt  may,  so  far  as  he  is 
concerned  and  his  interests  are  involved, 
waive  the  statute  of  limitations  and  acknowl- 
edge the  debt,  otherwise  barred,  by  inserting 
it  as  a  valid,  existing  claim  in  his  schedules. 
Should  a  creditor  be  interested  and  raise  the 
question  of  the  right  of  a  bankrupt  actually 
insolvent  on  filing  his  petition  to  then  renew 
his  outlawed  debts,  I  should  be  inclined  to 
hold  that  such  acknowledgment  made  at 
that  time  would  not  preclude  creditors  from 
showing  the  debt  was  barred." 

Who  may  compel  filing  of  schedules.  —  Or- 
dinarily the  trustee  is  the  proper  person  to 
set  the  machinery  in  motion  to  obtain  the 
schedules,  but  in  the  absence  of  such  action 
there  is  no  reason  why  a  creditor  should  not 
proceed.  In  re  Brockton  Ideal  Shoe  Co.,  (C. 
C.   A.  2d   Cir.   1912)    200   Fed.   745. 

Insufficient  schedule.  —  See  Guasti  v.  Mil- 
ler, (1911)  203  N.  Y.  259,  96  N.  E.  416. 


1912  Supp.,  p.  524,  sec.  7a  (9). 

Constmction.  —  In  Cameron  v.  United 
States,  (1914)  231  U.  S.  710,  34  S.  Ct.  244, 
the  court  construing  this  clause  said:  ''This 
section  was  before  this  court,  so  far  as  the 
immunity  provided  is  concerned,  in  Glick- 
stein  V.  United  States,  (1911)  222  U.  S.  139, 
where  it  was  held  not  to  prevent  a  prosecu- 
tion for  perjury  in  giving  of  testimony  by 
a  bankrupt,  and  the  immunity  was  held  to 
apply  to  past  transactions  concerning  which 
the  bankrupt  might  be  examined.  In  the 
opinion  in  that  case  Edelstein  v.  United 
States,  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  (1906)  149  Fed.  636,  which 
had  held  that  the  words  'any  criminal  pro- 
ceeding' in  which  immunity  is  provided  are 
limited  to  such  criminal  proceedings  as  arise 
out  of  the  conduct  of  the  bankrupt's  busi- 
ness or  the  disposition  of  his  property,  etc., 
concerning  which  he  may  be  examined,  was 
cited  with  approval.  In  Ensign  v.  Common- 
wealth of  Pennsylvania,  (1913)  227  U.  S. 
592,  600,  it  was  held  that  full  effect  could 
be  given  to  the  immunity  provision  by  con- 
fining it  to  the  testimony  given  under  sub- 
division 9.  to  which  it  was  immediately  sub- 
joined. As  the  present  prosecution  was 
based  upon  alleged  false  swearing  in  the 
course  of  the  bankruptcy  proceedings,  sec- 
tion 7  of  the  Bankruptcy  Act  can  have  no 
application." 

'Testimdny"  defined.  —  Bankruptcy  sched- 
ules are  not  within  the  description  of  "tes- 
timony" as  the  word  is  used  in  the  clause. 
It  refers  to  oral  evidence.  Ensign  v.  Com- 
monwealth of  Pennsylvania,    (1913)    227   U. 
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S.  692,  33  S.  Ct.  321,  67  U.  S.  (L.  ed.)  668, 
wherein  the  court  said:  "And  for  like  rea- 
sons, the  evidence  showing  the  results  of  an 
expert  examination  of  the  books  of  the  bank- 
ers was  also  admissible. 

"This  conclusion  renders  it  unnecessary  for 
us  to  consider  whether  the  prohibition  with 
which  we  have  dealt,  that  *no  testimony  given 
by  him  shall  be  ofi'ered  in  evidence  against 
him  in  any  criminal  proceedipg'  is  not  lim- 
ited to  criminal  proceedings  in  the  federal 
courts;  and  upon  this  question  we  express 
no   opinion." 

Production  of  books  and  papers.  —  A  bank- 
rupt is  entitled  to  a  hearing  on  a  petition  by 
a  trustee  to  compel  the  production  of  books 
and  papers.  In  re  Soloway,  (D.  C.  Conn. 
1912)    195  Fed.  100. 

Subsequent  use  of  evidence.  —  "While  such 
testimony  is  primarily  for  'the  information 
of  the  trustee  in  aid  of  his  administration 
of  the  estate,  it  is  also  available  to  parties 
in  interest.  Such  testimony  is  not  to  be 
classed  with  declarations  made  out  of  court. 
It  is  judicial  in  its  nature  and  with  refer- 
ence to  it  the  trustee  may  properly  be  said 
to  be  in  privity  with  the  bankrupt,  and, 
while  not  concluded  by  the  bankrupt's  admis- 
sions made  therein,  they  are  admissible 
against  him  in  controversies  arising  in  such 
bankruptcy  proceedings."  In  re  Thompson, 
(D.  C.  N.  J.  1912)   197  Fed.  681. 

The  words  "in  any  cHminal  proceeding.*'  — 
The  guarantee  of  immunity  does  not  bar  a 
prosecution  for  perjury  for  false  swearinp;  in 
giving  testimony  under   the   section.     Glick- 
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Btein  V.  United  States,  (1911)  222  U.  S.  139, 
32  S,  Ct.  71,  66  U.  S.  (L.  ed.)  128.  See  to 
the  same  effect  Daniels  v.  United  States, 
(C.  C.  A.  6th  Cir.  1912)   196  Fed.  459. 


This  subdivision  was  cited  in  Gliokstein  v. 
United  States,  (C.  C.  A.  6th  Cir,  1911)  193 
Fed.  51. 


1912  Supp.,  p.  528,  sec.  8a.  Woxuer  and  allowances  for  widow  and  chil- 
dren,] 

Allowance  for  support  of  widow  and  family  of  deceased  bankrupt.  —  The  yenr*s  sup- 
port of  the  family  immediately  succeeding  the  death  of  its  head  is  an  "allowance."  In  re 
Dicks,  (N.  E.  D.  Ga.  1912)  198  Fed.  293. 


1912  Supp.,  p.  529,  sec.  9a. 

Arrest  prior  to  institution  of  bankruptcy 
proceedings.  —  In  Turgeon  v.  Bean,  (1912) 
109  Me.  189,  83  Atl.  557,  the  court,  constru- 
ing this  provision,  said:  "The  Bankruptcy 
Act  of  1867,  (Act  March  2,  1867,  c.  176,  14 
Stat.  5)  provided  that  'no  bankrupt  shall 
be  liable  to  arrest  during  the  pendency  of 
the  proceedings  in  bankruptcy  in  any  civil 
action,  unless  the  same  is  founded  on  some 
debt  or  claim  from  which  his  discharge  in 
bankruptcy  would  not  release  him.'  Section 
26.  The  federal  courts  in  a  long  line  of  deci- 
sions have  held  in  the  most  emphatic  lan- 
guage that  this  section  did  not  relieve  from 
arrest  one  who  was  legally  in  custody  upon 
civil  process  at  the  time  the  petition  in  bank- 
ruptcy was  filed.  The  Bankruptcy  Act  of 
July  "i,  1898,  c.  541,  §  9,  30  Stat.  549,  pro- 
vides that  'a  bankrupt  shall  be  exempt  from 
arrest  upon  civil  process,  except,'  etc.  We 
are  unable  to  discover  any  essential  difTer- 
ence  between  this  section  and  section  26  of 
the  act  of  1867,  before  referred  to.  Both 
are  designed  to  cover  the  same  situation; 
that  is,  immunity  from  arrest  made  after 
petition  filed.  In  one  case  the  prohibition 
is  expressed  affirmatively,  in  the  other  nega- 
tively; but  the  meaning  of  both  is  the  same. 
So,    too,   general    order    No.   27,    established 

1912  Supp.,  p.  531,  sec.  11a. 

I.  In  General. 

Power  given  for  benefit  of  bankrupt  estate. 
—  "The  bankrrptcy  act  authorizes  the  Di8- 
trict  Court  as  a.  court  of  bankruptcy  to  stay 
suits  against  the  bankrupt  founded  upon 
provable  claims  pending  in  state  courts  at 
the  time  of  the  bankruptcy.  It  also  auth- 
orizes such  stays  in  attachment  actions  in- 
stituted within  four  months  of  the  bank- 
ruptcy, the  lien  of  the  attachment  being  in- 
validated thereby.  But  the  power  is  given 
in  both  cases  onlv  for  the  benefit  of  the 
bankrupt  estate.  If  the  estate  have  no  in- 
terest in  the  suit  or  action  it  cannot  prop- 
erly be  stayed.  As  this  court  said  in  In  re 
Mercedes  Import  Co.,  (C.  C.  A.  2d  Cir.  1908) 
166  Fed.  427: 

"  *As  the  trustee  in  bankruptcy  has  no  in- 
terest whatever  in  the  claim  against  the 
suretv,    we    think    the   creditor's    riijhtH    and 


by  the  United  States  Supreme  Court  in 
connection  with  the  act  of  1867,  covers  the 
same  ground  as  Xo.  30  (89  Fed.  xii,  32 
C.  C.  A.  XXX ),  in  connection  with  the  act  of 
1898.  Both  provide  for  the  production  of 
the  bankrupt,  upon  habeas  corpus,  before  the 
court  to  facilitate  the  bankruptcy  proceed- 
ings, and  his  restoration  to  custody,  if  ar- 
rested before  proceedings  begun,  and  his  re- 
lease, if  arrested  after,  upon  a  provable  and 
dischargeable  debt. 

"Moreover,  in  construing  the  act  of  1898, 
no  little  weight  should  be  given  to  the  fact 
that  the  exemption  from  arrest  clause  in  the 
act  of  1867  was  frequently  and  clearly  inter- 
jireted  by  the  courts  to  be  confined  to  sub- 
sequent arrests;  and  when  this  clause  was 
placed  in  the  act  of  1898  in  substantially  the 
same  language  Congress  must  be  presumed 
to  have  intended  to  adopt  the  former  lan- 
guage as  interpreted  by  the  court.  Had  it 
wished  to  extend  it  beyond  the  limit  already 
placed  upon  that  section,  and  to  release  the 
bankrupt  from  detention  as  well  as  arrest, 
it  should  have  expressed  itself  in  clear  and 
unmistakable  terms,  leaving  nothing  to  infer- 
ence. In  other  words,  the  act  of  1898  is  to 
be  construed  in  the  light  of  the  act  of  1867, 
plus  the  decisions  thereunder." 


equities  are  questions  to  be  disposed  of  by 
the  state  court.' 

"In  the  Mercedes  case  the  facts  were  some- 
what similar  to  those  appearing  here.  An 
attachment  suit  had  been  brought  in  a  state 
court  against  a  corporation  which  subse- 
quently became  bankrupt.  A  bond  was  sub- 
stituted for  the  attachment.  The  District 
Court  stayed  the  action,  but  this  court  re- 
versed the  order  upon  tlie  ground  indicated 
in  the  extract  quoted,  viz:  that  the  bankrupt 
estate  had  no  interest  in  preventing  proceed- 
ings in  the  state  court  which  looked  only  to 
enforcing  the  obligation  of  the  surety  com- 
pany upon  the  attachment  bond.  But' in  the 
Mercedes  case  the  attachment  was  made  more 
than  four  months  before  the  bankruptcy  and, 
what  is  particularly  important,  no  prop- 
erty of  the  bankrupt  estate  was  held  directly 
or  indirectly  to  ind«*miiify  the  surety.  In 
the  i)rertent  case,  on  the  other  hand,  the  at- 
tachment  was   made  within   four   months  of 
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bankruptcy  and  if  Anger  has  a  right  to  the; 
property  transferred  for  his  benefit  the  trus- 
tee has  a  substantial  interest  in  the  at- 
tachment action.  If  the  surety  company  is 
held  it  can  look  to  Anger  for  indemnity  and 
he  may  avail  himself  of  the  property  of  the 
estate.  Thus  if  a  stay  be  not  granted  a 
suit  against  a  bankrupt  on  a  provable  claim 
brought  within  four  months  of  bankruptcy 
may  result  in  a  depletion  of  the  assei*  of 
the  estate — a  result  clearly  in  contravention 
of  the  purpose  of  the  bankruptcy  act."  In 
re  Federal  Biscuit  Co.,  (C.  C.  A.  2d  Cir. 
1913)   203  Fed.  37. 

II.  Discretion  as  to  Graxtino  Stays. 

Stay  discretionary.  —  To  the  same  eftect  as 
the  original  note,  see  In  re  United  Wireless 
Telegraph  Co.,  (S.  D.  N.  Y.  1912)  196  Fed. 
153. 

III.  Stat  as  Dependent  on  Dischargeabil- 
ity OF  Debt. 

Stay  of  actions  on  dischargeable  debts. — 
To  the  same  effect  as  the  orirrinal  note,  see 
In  re  Nuttall.  (S.  D.  N.  Y.  1912)  201  Fed.  557. 

The  provision  for  a  stay  of  proceed inf»a  has 
no  application  where  the  claim  irt  not  prov- 
able in  bankruptcy.  Imbriani  v.  Anderson, 
(1912)   76  N.  H.  491,  84  Atl.  974. 

In  re  Dowie,  (S.  D.  N.  Y.  1912)  202  Fed. 
81 G,  a  stay  enjoining  the  enforcement  of 
judgment    for    costs    recovered    against    the 

1912  Supp.,  p.  539,  sec.  11c. 

The  court  whose  approval  this  section  re- 
quires is  the  court  who  appointed  the  trustee. 
—  The  Alert.  (D.  C.  Mass.  1912)  199  Fed.  542. 

Prosecution  of  suit  by  bankrupt.  —  In  John- 
son V.  Collier,  (1912)  222  V.  S.  538.  32  S. 
Ct.  104,  66  U.  S.  (L.  ed.)  30(1.  the  question 
arose  whether  prior  to  the  election  of  a  trus- 
tee the  bankrupt  might  prosecute.  The  an- 
swer was  in  the  afllirmative,  the  court  saying: 
"The  trustee,  with  the  approval  of  the  court, 
may  prosecute  any  suit  commenced  by  the 
bankrupt  prior  to  the  adjudication.  But  the 
statute  is  otherwise  silent  as  to  the  right 
of  the  bankrupt  himself  to  begin  a  suit  in 
the  time  which  intervenes  between  the  filing 
of  the  petition  and  the  election  of  the  trus- 
tee. There  is  a  conflict  in  the  conclusions 
reached  in  the  few  cases  dealing  with  this 
question.  Rand  v.  Sage,  (1005)  94  Minn. 
344;  Rand  v.  Iowa  Cent.  R.  Co.,  (1906)  180 
N.  Y.  58;  Gordon  v.  Mechanics'  k  Traders* 
Ins.    Co.,    (1907)    120    La.   441. 

"While  for  many  purposes  the  filing  of  the 
petition  operates  in  the  nature  of  an  at- 
tachment upon  choses  in  action  and  other 
property  of  the  bankrupt,  yet  his  title  is  not 
thereby  divested.  He  is  still  the  owner, 
though  holding  in  trust  until  the  appoint- 
ment and  qualification  of  the  trustee,  who 
thereupon  becomes  'vested  by  operation  of 
law  with  the  title  of  the  bankrupt'  as  of  the 
date  of  adjudication.     (§  70.) 


bankrupt  by  a  defendant  whom  the  bankrupt 
sued  for  slander  was  vacated,  the  court  say- 
ing: "A  judgment  on  a  debt  which  is  not 
dischargeable  should  not  be  stayed  pending 
bankruptcy  proceedings.  It  has  been  held 
that  a  judgment  to  recover  damages  for  slan- 
der is  not  dischargeable,  and,  in  my  opinion, 
a  judgment  for  costs  in  such  an  action,  re- 
covered by  a  defendant  against  the  plaintiff, 
partal\'e8  of  the  same  character.  A  judg- 
ment in  such  an  action,  or  in  any  action  for 
a  pure  tort,  either  in  favor  of  the  plaintiff 
or  the  defendant,  can  -be  enforced  by  an  exe- 
cution   against   the   person." 

IV.  Stay  of  Procekdixgs  on  Vaud  Liens, 

Stay  denied.  —  A  suit  to  enforce  a  specific 
lien  on  property  cannot  be  determined  in  a 
summary  way  such  as  is  usual  in  the  admin- 
istration of  a  bankrupt  estate.  Such  a  suit 
is  plenary  in  its  character,  and  possessory 
in  its  nature,  even  though  it  may  eventuate 
in  a  money  decree,  and  is  not  one  contem- 
plated by  section  11  of  the  bankruptcy  act, 
which  deals  with  suits  in  personam  and  not 
in  rem.  In  re  United  Wireless  Tel.  Co.,  (D. 
C.  N.  J.  1011)    192  Fed.  238. 

Where  a  mortgagee  has  obtained  a  judg- 
ment for  foreclosure  and  sale  in  a  state  court 
before  the  institution  of  proceedings  in  bank- 
ruptcy against  the  mortgagor  the  foreclosure 
in  the  state  court  will  not  be  stayed.  In  re 
Wagner's  Jtstate,  (K.  D.  Pa.  1913)  206  Fed. 
304. 
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"Until  such  election  the  bankrupt  has  title 
— defeasible,  but  suflicient  to  authorize  the 
institution  and  maintenance  of  a  suit  on  any 
cause  of  action  otherwise  possessed  by  him. 
It  is  to  the  interest  of  all  concerned  that  this 
should  be  so.  There  must  always  some  time 
elapse  between  the  filing  of  the  petition  and 
the  meeting  of  the  creditors.  During  that 
period  it  may  frequently  be  important  that 
action  should  be  commenced,  attachments 
and  garnishments  issued,  and  proceedings 
taken  to  recover  what  would  be  lost  if  it 
were  necessarv  to  wait  until  the  trustee  was 
elect€»d.  The  institution  of  such  suit  will  re- 
sult in  no  harm  to  the  estate.  For  if  the 
trustee  prefers  to  begin  a  new  action  in  the 
same  or  another  court  in  his  own  name,  the 
one  previously  brought  can  be  abated.  If, 
however,  he  is  of  opinion  that  it  would  be  to 
the  benefit  of  the  creditors,  he  may  inter- 
vene in  the  suit  commenced  by  the  bankrupt, 
and  avail  himself  of  rights  and  priorities 
therebv  acquired,  Thatcher  v.  Rockwell, 
(1881)   105  U.  S.  407. 

"If,  because  of  the  disproportionate  ex- 
pense, or  uncertainty  as  to  the  result,  the 
trustee  neither  sues  nor  intervenes,  there  is 
no  reason  why  the  bankrupt  himself  should 
not  continue  the  litigation.  He  has  an  inter- 
est in  making  the  dividend  for  creditors  as 
large  as  possible,  and  in  some  states  the 
more  direct  interest  of  creating  a  fund  which 
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may  be  Bet  apart  to  him  as  an  exemption. 
If  the  trustee  will  not  sue  and  the  bankrupt 
cannot  sue,  it  might  result  in  the  bankrupt's 
debtor  being  discharged  of  an  actual  lia- 
bility. The  statute  indicates  no  such  pur- 
pose, and  if  money  or  property  is  finally 
recovered,  it  will  be  for  the  benefit  of  the 

1912  Supp.,  p.  540,  sec.  12a. 


estate.  Nor  is  there  any  merit  in  the  sug- 
gestion that  this  might  involve  a  liability 
to  pay  both  the  bankrupt  and  the  trustee. 
The  defendant  in  any  such  suit  can,  by  order 
of  the  bankrupt  court,  be  amply  protected 
against  any  danger  of  being  made  to  pay 
twice." 


This  section  is  cited  in  In  re  New  Chattanooga  Hardware  Co.,   (E.  D.  Tenn.  1911)   190 
Fed.  241. 


1912  Supp.,  p.  541,  sec.  12b. 

Composition  In  money  by  use  of  credit  — 
Section  12,  in  prescribing  the  time  and  mode 
of  offering  terms  of  composition,  plainly  con- 
templates that  a  composition  in  money  may 
be  offered,  and  expressly  prescribes  that  an 
application  for  the  confirmation  of  a  compo- 
sition may  be  made  after,  but  not  before, 
"the  consideration  to  be  paid  by  the  bank- 
rupt to  his  creditors,  and  the  money  neces- 
sary to  pay  all  debts  which  have  priority 
and  the  cost  of  the  proceedings,  have  been 
deposited  in  such  place  as  shall  be  designated 

1912  Supp.,  p.  543,  sec.  12d  (1), 

Creditors'  interests  prevail.-— To  the  same 
effect  as  the  original  note,  see  In  re  New 
Chattanooga  Hardware  Co.,  (E.  D.  Tenn. 
1911)  190  Fed.  241;  In  re  McLellan,  (N.  D. 
N.  Y.  1913)  204  Fed.  482;  In  re  B.  Jacobson 
A  Son  Co.,  (C.  C.  A.  3d  Cir.  1912)  196  Fed. 
949. 


by  and  subject  to  the  order  of  the  judge." 
And  he  same  section  provides  that  "upon 
the  confirmation  of  a  composition  the  con- 
sideration shall  be  distributed  as  the  judge 
shall  direct,  and  the  case  dismissed."  The 
act,  of  course,  contemplates  that  the  bank- 
rupt may  acquire  the  money  required  for 
the  purposes  of  the  composition  by  the  use 
of  his  credit.  Zavelo  v.  Reeves,  (1918)  227 
U.  S.  626,  33  S.  Ct.  366,  67  U.  S.  (U  ed.) 
676. 


The  confirmation  affects  a  general  discliarge 
by  virtue  of  section  14c  (see  1912  Supp.  668). 
Friend  v.  Talcott,  (1913)  228  U.  S.  27,  33  S. 
Ct.  506,  67  U.  S.  (L.  ed.)  718. 


1912  Supp.,  p.  544,  sec.  12d  (2). 

Where  discharge  is  barred.  —  "The  Bank- 
rupt Act  requires,  among  other  things,  that 
the  composition  shall  be  confirmed  if  the 
judge  is  satisfied  that  the  bankrupt  has  not 
been  guilty  of  any  acts  or  failed  to  perform 
any  of  the  duties  which  would  bar  his  dis- 
charge. By  the  manner  in  which  the  propo- 
sition is  stated,  the  act  would  seem  to  re- 
quire the  bankrupt  to  establish  the  fact  that 
he  is  not  amenable  to  it  in  this  respect;  but 
the  burden  of  proof  is  cast  upon  the  object- 
ing creditor,  and  he  must  establish  the  fact 
by  a  clear  preponderance  of  the  evidence. 
The  bankrupt  is  entitled  to  a  discharge  un- 
less he  has,  among  other  things,  'with  fraud- 
ulent intent  to  conceal  his  true  financial 
condition,  .  .  .  destroyed,  concealed,  or 
failed  to  keep  books  of  account  or  records 
from  which  his  true  condition  might  be  as- 
certained.' Section  14b,  subd.  2  [1012  Supp. 
658.] 

"Reading  the  two  clauses  together,  this 
latter  is  available  as  an  inhibition  to  a  com- 

gosition  with  creditors."     In  re  Barde,    (D. 
I.  Ore.  1913)   207  Fed.  654. 
Elements  to  bar  discharge  must  be  present. 
—  In  the  case  of  In  re  6.  Jacobson  &  Son 
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Co.,  (C.  C.  A.  3d  Cir.  1912)  196  Fed.  949, 
it  appeared  that  in  the  bankruptcy  proceed- 
ing of  the  B.  Jacobson  &  Son  Company  in 
the  court  below  a  composition  was  offered 
after  deposit  of  the  requisite  funds.  To  such 
composition  the  Georgia  Pine  Company,  a 
creditor,  objected  on  three  grounds:  First, 
that  the  composition  was  not  for  the  best 
interest  of  creditors;  second,  that  the  bank- 
rupt had  committed  acts  which  barred  a  dis- 
charge; and,  third,  that  the  offer  and  ac- 
ceptance were  not  in  good  faith  and  had  been 
procured  improperly.  On  reference  thereof 
to  the  referee  as  special  master,  he  heard 
proofs  and  reported  against  the  objections. 
Thereafter  the  court  on  hearing  sustained 
his  action,  and  entered  a  decree  overruling 
the  exceptions  to  his  report  and  confirming 
the  composition.  It  was  held  on  an  appeal 
from  such  decision  that  there  was  an  error 
in  confirming  the  composition.  The  court 
said:  "The  second  objection  concerned  the 
omission  to  include  certain  real  estate  in  the 
bankrupt's  schedules,  for  which  omission,  it 
is  alleged,  there  could  have  been  a  conviction 
for  the  statutory  offense  of  having  concealed, 
while  a  bankrupt,  from  its  trust^,  property 
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belonging  to  its  estate.  The  findings  of  fact 
by  the  referee,  i^hich  we  approve,  leave  no 
ground  on  which  this  objection  can  be  sus- 
tained. Clearly  these  was  neither  dishonest 
concealment  nor  a  willful  intent  to  exclude 
from  the  schedule  assets  belonging  to  the 
bankrupt  estate.  The  company  itself  was 
engagea  in  selling  building  material  to  con- 
tractors, and  was  desirous  of  carrying  on 
building  operations  itself.  It  was  thought, 
however,  lliat  if  contractors  knew  the  com- 
pany was  engaged  in  building  operations  in 
competition  with  them  they  would  cease  deal- 
ing with  it.  Certain  real  estate  was  there- 
fore purchased  by  the  company  in  the  names 
of  diflferent  officers,  and  as  buildings  were 
erected  the  materials,  etc.,  furnished  by  the 
company  were  charged  against  such  prop- 
erties. Over  and  above  the  liens  against 
them  there  was  little,  if  any,  equity  in  the 
company  in  such  properties.  The  situation 
was  such  that,  even  when  called  to  testify, 

1912  Supp.,  p.  546,  sec.  13a. 

Composition  set  aside  for  fraud.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Ballance,  (E.  D.  N.  Y.  1913)  206  Fed.  505. 

The  general  equitable  principle  is  that  a 
composition  agreement  is  invalid  if  based  up- 
on or  procured  by  a  secret  arrangement  with 
one  or  more  favored  creditors,  in  violation 
of  the  equality  and  reciprocity  upon  which 
such  an  agreement  is  avowedly  based.  Zave- 
lo  V.  Reeves,  (1913)  227  U.  S.  625,  33  S. 
Ct.  365,  67  U.  S.   (L.  ed.)   676. 

Where  it  appears  that  at  the  time  of  a 
composition  with  creditors  the  true  state  of 

1912  Supp.,  p.  547,  sec.  14a. 

When  application  must  be  made.  —  Con- 
gress has  made  it  a  condition  precedent  to 
favorable  action  by  the  court  that  the  bank- 
rupt shall  apply  for  his  discharge  within 
the  time  limited  bv  the  statute.  To  avail 
himself  of  the  benefit,  he  mu8t  take  positive 
action  within  the  time,  and  is  not  entitled 
to  make  excuses  of  any  kind.  In  re  Richter, 
(D.  C.  Conn.   1911)    190  Fed.   905. 

In  Lindeke  v.  Converse,  (C.  C.  A.  8th 
Cir.  1912)  198  Fed.  618,  the  court  said: 
'The  provisions  of  section  14  of  the  Bank- 
ruptcy Law  that  the  application  for  a  dis- 
charge shall  be  filed  within  one  year  after 
the  adjudication,  that  if  the  bankrupt  is  un- 
avoidably prevented  from  doing  so  it  may  be 
filed  within  the  next  six  months,  and  that 
the  judge  shall  hear  the  petition  and  the 
proofs  in  opposition  to  it  at  such  time  and 
place  as  will  give  parties  in  interest  a  rea- 
sonable opportunity  to  be  heard,  plainly  in- 
dicate the  purpose  of  Congress  to  secure  an 
early  hearing  and  disposition  of  the  issues 
springing  from  such  petitions.  It  is  obvious 
that  a  wise  and  just  administration  of  this 
law  requires  that  such  issues  shall  be  framed 
and  tried  before  the  memory  of  the  witnesses 
familiar  with  the  transactions  of  the  bank- 


the*  officers  of  the  company  were  uncertain 
whether  the  company  was  the  holder  of  claims 
against  the  properties  or  owners  of  the  prop- 
erties themselves.  Nor  was  there  eviaence 
of  concealment  or  fraudulent  intent.  At  a 
meeting  of  creditors  held  before  the  bank- 
ruptcy proceeding  was  begun,  the  fact  that 
the  company  had  had  such  dealings,  and  that 
some  real  estate  was  thus  held,  was  dis- 
closed by  its  officers.  When  the  bankruptcy 
schedules  were  prepared,  counsel  were  in- 
formed of  the  situation,  and  by  their  advice 
these  properties  were  not  scheduled.  In 
view  of  the  above  facts,  and  in  the  absence 
of  any  fraudulent  or  criminal  intent  in  that 
regard,  and  in  the  alleged  omission  of  other 
assets  which  the  referee  fully  and  satis- 
factorilv  discussed  in  his  report,  we  are  not 
justified  in  holding  that  the  bankrupt,  or 
its  officers,  had  committed  an  offense  pun- 
ishable by  imprisonment  as  provided  by  the 
bankrupt   law." 


the  affairs  of  the  bankrupt  must  have  been 
known  not  only  to  the  counsel  for  the  cred- 
itors but  also  to  many  people  having  an  in- 
terest in  the  matter,  and  notwithstanding 
all  this,  every  creditor  either  expressly  ac- 
cepted the  composition,  or  failed. to  make  any 
objection  to  the  same  although  having  notice 
of  the  offering  and  of  the  hearing,  the  com- 
position will  not  be  set  aside  for  fraud. 
Union  Furniture  Co.  v.  Walker-Cooley  Fur- 
niture Co.,  (N.  D.  Ga.  1913)  206  Fed.  217. 
This  section  is  cited  in  In  re  Wilkens,  (E. 
D.  N.  Y.  1911)  191  Fed.  94. 
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rupt  at  and  shortly  before  the  time  of  his 
adjudication  has  been  dimmed  by  long  delay 
and  before  they  and  the  documentary  evi- 
dence surrounding  these  transactions  have 
been  scattered  or  lost.  The  record  in  this 
case  is  so  clear  and  compelling  that  the 
court  is  unable  to  resist  the  conclusion  that 
the  bankrupt  failed  to  exercise  that  reason- 
able diligence  in  the  prosecution  of  her  claim 
for  a  discharge  which  is  requisite  to  call  a 
court  of  equity  into  action  in  her  behalf." 

Effect  of  failure  to  apply  for  discharge  on 
subsequent  bankruptcy  proceedings.  —  The 
failure  of  a  bankrupt  to  apply  for  a  dis- 
charge within  the  time  required  by  law  un- 
der an  earlier  petition  is  a  good  ground  for 
denying  his  discharge  when  applied  for  by 
the  bankrupt  under  a  later  petition,  in  which 
no  new  assets  are  scheduled,  as  to  creditors 
who  held  provable  claims  under  the  first  pe- 
tition. In  re  Bacon,  (C.  C.  A.  5th  Cir.  1912) 
193  Fed.  34. 

Extension  allowed  because  of  unavoidable 
delay.  —  To  the  same  effect  as  the  original 
note,  see  Lindeke  v.  Converse,  (C.  C.  A.  8th 
Cir.  1912)  198  Fed.  618. 

In  In  re  Daly,  (W.  D.  Wash.  1913)  205 
Fed.  1002,  an  extension  of  time  for  filing  an 
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application  for  discharge  was  refused  on  the 
ground  that  ordinary  diligence  or  attention 
on  part  of  applicant  would  have  enabled  him 
to  prevent  application  within  twelve  months. 
Mistake.  —  In  the  case  of  In  re  Churchill, 
(K.  D.  Wis.  1912)  ]97  Fed.  Ill,  the  reason 
given  for  failure  to  apply  for  a  discharge 
within  a  year  was  that  the  bankrupt  "under- 
stood and*  believed  that  his  .  .  .  attorneys 
had  filed  his  petition  for  discharge  within  the 
statutory  period  of  12  months  and  in  com- 
pliance with  the  law  relating  thereto;  that 
his  said  attorneys  understood  and  honestly 
believed  that  they  were  not  to  file  said  pe- 
tition until  further  specific  instructions  from 
the  bankrupt;  that,  owing  to  such  misunder- 
standing, and  with  no  intention  to  mislead 
or  delay,  and  without  bad  faith  on  the 
part  of*  any  one  connected  with  the  case, 
failure  to  file  said  petition  occurred.'*  In 
holding  that  an  unavoidable  delay  was  shown 
the  court  said:  "It  will  be  conceded  that 
there  is  no  fixed  rule  or  standard  whereby  it 
can  readily  be  determined  whether  a  person 
was  ^unavoidably  prevented*  from  doing  a 
certain  act.  If  a  narrow  view  respecting  the 
meaning  of  these  words  be  entertained,  then 
nothing  short  of  physical  obstacles,  or  other 
facts  or  circumstances  which  literally  de- 
prived the  bankrupt  of  his  will  or  power  to 
exercise  his  right,  must  be  shown  to  have 
existed  before  the  demands  of  the  statute 
are  satisfied.  However,  I  think  that  the 
terms  should  be  given  a  broader  construction. 
The  fact  that  the  bankrupt  is  given  nearly 
a  year  within  which  to  file  his  application, 
and  that  such  time  can  be  enlarged  six 
months,  indicates  that  Congress  was  disposed 
to  be  rather  liberal.  If  the  terms  are  nar- 
rowly construed  as  above  suggested,  a  situa- 
tion would  rarely  arise  in  which  the  bank- 
rupt could  satisfy  that  construction.  In 
other  words,  it  would  not  happen  very  fre- 
quently, if  ever,  that  a  bankrupt  would  be 
'unavoidably  prevented*  for  a  period  of  a 
full  year  from  preparing  and  filing  the  pe- 
tition for  discharge.  It  seems  to  me  that  the 
act  was  intended  to  provide  a  remedy  for 
situations  which  were  likely  to  occur — and 
which  would  occur,  not  through  the  interven- 
tion of  overruling  obstacles  as  above  indi- 
cated, but  rather  through  excusable  neglect, 
reasonable  grounds  for  delay,  mistake,  pos- 
sibly inadvertence,  and  the  like.  That  is, 
it  was  contemplated  that  a  bankrupt  might 
default,  as  parties  to  litigation  frequently  do- 
fault,  in  the  performance  of  an  act  within  a 
limited  time,  and  that  a  further  time  in  the 
discretion  of  the  court  be  allowed  to  re- 
lieve from  the  consequences  of  such  default. 
This  seems  a  more  reasonable  construction 
to  be  given  the  words  in  question.  While  it 
may  be  claimed  that  a  delay  occasioned 
through  a  misunderstanding  as  is  alleged 
fails  not  only  to  show  that  the  bankrupt  was 
'unavoidably  prevented,*  but  also  fails  to 
show  a  reasonable  excuse,  it  is  equally  true 
that  a  difi^erent  view  is  possible;  that  if  a 
bankrupt  in  good  faith  represents  to  the 
court  his  reliance  upon  counsel,  and  counsel 
appear  to  have  misunderstood  their  client's 
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instructions,  the  default  is  explained  in  an 
entirely  reasonable  manner,  and  if,  upon  such 
explanation,  the  judge  is  satisfied,  it  seems 
to  me  he  has  exercised  a  discretion  which 
ought  not  to  be  disturbefl.** 

tiickness  and  poverty.  —  In  the  case  of  In 
re  Casey,  (N.  D.  N.  Y.  1912)  195  Fed.  322. 
the  reason  given  why  the  application  for  a 
discliarge  had  not  been  made  within  the 
twelvemonth  period  was  that  the  petitioner 
was  **a  common  laborer,  and  had  no  other 
moans  of  support  except  that  derived  from 
his  daily  toil,  and  through  sickness  and  the 
necessity  of  providing  for  the  support  of  his 
family  did  not  have  sufficient  means  to  pay  • 
for  the  expense  of  said  proceeding,  and, 
further,  your  petitioner  was  not  informed  of 
the  necessity  of  filing  said  petition  within 
said  12  months  by  his  said  attorney,  and 
that  he  failed  and  neglected  to  notify  him 
of  said  fact.** 

In  holding  that  the  showing  was  suQicicnt, 
Ray,  District  Judge,  said:  "It  is  true  that 
this  petition  does  not  set  forth  with  par- 
ticularity the  sickness  of  the  bankrupt  and 
the  amount  of  his  earnings  and  the  amount 
required  for  the  support  of  his  family.  It 
may  be  said  that  the  allegations  of  the  pe- 
tion  arc  a  conclusion,  and  that  the  judge 
might  have  required  the  bankrupt  to  show 
that  he  was  constantly  sick  during  the  12 
months*  period,  and  that  all  his  money  was 
required  to  support  his  wife  and  children, 
and  that  he  was  unable  to  see  his  attorney, 
or  that  his  attornev  refused  to  act  without 

■r 

pay,  and  did  not  inform  him  of  the  neces- 
sity of  filing  the  petition  within  12  months. 
]f  the  bankrupt  was  sick  or  if  his  family 
was  sick,  and  he  was  under  the  necessity  of 
providing  for  their  support,  and  did  not 
have  means  to  pay  an  attorney  for  making 
the  papers  on  his  application  for  a  discharge, 
I  think  it  may  fairly  be  said  that  he  was  in- 
evitably  prevented  from  filing  his  applica- 
tion within  the  12  months.  Poverty  is  no 
excuse  for  the  commission  of  a  crime,  but 
poverty  and  sickness  may  be  an  absolute  bar 
to  the   institution   of   a   legal   proceeding.'* 

Notice  of  application  for  extension. — 
"The  contentions  that  the  order  is  erroneous 
because  made  without  notice,  and  because  the 
petition  or  statement  filed  was  not  verifitKi, 
are  without  merit.  The  Bankruptcy  Act, 
§  14a,  authorizes  an  application  for  a  dis- 
charge within  the  first  12  months.  Such  ap- 
plication may  be  filed  as  a  matter  of  course. 
It  may  also  be  filed  within  the  next  six 
months  *if  it  shall  be  made  to  appear  to  the 
judge  that  the  bankrupt  was  unavoidably 
prevented  from  filing  it*  within  the  first  12 
months.  The  act  being  silent  upon  the  pro- 
cedure to  be  followed,  it  is  fair  to  presume 
that  the  judge  has  a  right  to  entertain  the 
application  of  the  bankrupt  for  leave  to  file, 
not  only  ex  parte,  but  in  such  summary  or  . 
informal  manner  as  may  be  proper  or  con- 
venient at  the  time.  The  proceeding  to  per- 
mit filing  within  the  enlarged  time  would 
seems  to  be  one  addressed  to  the  discretion 
of  the  judge,  and  its  purpose,  after  all,  ia 
simply  to  reinstate  the  bankrupt  for  a  limited 
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period  to  an  absolute  right  ^vhich  he  pos- 
sessed during  the  12  months  succeeding  the 
adjudication.  Ihe  further  fact  that  parties 
in  interest,  who  may  desire  to  oppose  a  dis- 
charge, are  protected  in  their  rights  whether 
the  petition  be  filed  within  the  original  or 
enlarged  time,  and  are  therefore  not  preju- 
diced by  the  enlargement  of  the  time,  tends 
to  negative  the  requirement  of  notice,  verifi- 
cation, formalities  of  practice,  or  procedure, 
except  such  as  the  judge  may,  at  the  time 

1912  Supp.,  p.  549,  sec.  14b. 

I.  Generally. 

Constniction — Sections  1^  and  11  should 
he  construed  together,  —  The  only  obstacles 
to  a  discharge  are  described  in  this  section, 
and  they  do  not  include  the  creation  of  a 
debt  by  the  bankrupt's  fraud  or  other  mis- 
conduct while  acting  in  a  fiduciary  capacity. 
Section  17,  however,  protects  such  a  debt 
from  discharge.  In  re  Gara,  (E.  D.  Pa. 
1911)  190  Fed.  112,  wherein  the  court  said: 
"It  may  be  that  the  debt  due  to  the  object- 
ing creditor  was  created  by  the  misconduct 
of  the  bankrupt'  while  acting  in  a  fiduciary 
capacity.  Assuming  this  to  be  true,  section 
17  protects  the  debt  from  discharge,  but  the 
mere  existence  of  such  a  debt  does  not  pre- 
vent the  bankrupt  from  receiving  a  dis- 
charge from  his  other  provable  obligations. 
The  only  obstacles  to  a  discharge  arc  de- 
scribed in  section  14,  and  I  do  not  find  among 
them  the  creation  of  a  debt  by  the  bankrupt's 
fraud  or  other  misconduct  while  acting  in  a 
fiduciary  capacity.  At  the  best,  the  pending 
specification  charges  such  creation  and  noth- 
ing more,  and  this  is  plainly  insufficient. 
The  motion  to  dismiss  is  granted." 

A"o  discharge  from  disputed  claims.  — The 
discharge  authorized  by  the  bankrupt  act  is 
a  discharge  from  debts,  not  from  disputed 
claims.  A  bankruptcy  court  has  no  juris- 
diction to  grant  a  discharge  unless  there  are 
dischargeable  debts  to  discharge.  In  re  Gu- 
lick,  (S.  D.  N.  Y.  1911)  190  Fed.  52,  wherein 
the  court  said:  "This  is  a  motion  to  con- 
firm a  referee's  report  recommending  a  dis- 
charge. The  bankruptcy  is  voluntary.  Three 
claims  only  are  listed  in  the  schedules,  each 
of  which  is  stated  in  the  Rohedules  to  be  dis- 
puted. In  fact,  three  actions  were  pending 
on  them  when  the  bankruptcy  petition  was 
filed,  in  which  the  bankrupt  had  interposed 
anHwers  denying  liability.  These  answers 
have  not  been  withdrawn.  The  referee  has 
reported  in  favor  of  a  discharge,  to  which 
the  creditors  object  on  the  ground  that,  as 
the  bankrupt  denies  that  any  debts  exist, 
the  court  has  no  jurisdiction. 

"The  point  is  novel :  but,  in  my  opinion,  the 
objection  is  valid.  The  discharge  authorized 
by  the  bankrupt  act  is  a  discharge  from  debts, 
not  from  disputed  claims.  I  think  that  a 
bankruptcy  court  has  no  jurisdiction  to  grant 
a  discharge,  unless  there  are  dischargeable 
debts  to  discharge.  Thus  it  has  been  held 
that  the  court  has  no  jurisdiction  to  grant 
a  discharge   when    the   only   claim    listed    is 


of  the  application,  direct."    In  re  Churchill, 
(E.  D.  Wis.  1912)    197  Fed.  111. 

Waiver  of  objection  to  extension.  —  A  cred- 
itor, with  knowledge  that  an  application  for 
an  order  extending  the  time  to  file  an  appli- 
cation for  a  discharge  has  been  made,  waives 
such  objection  by  appearing  and  obtaining 
time  to  file  specifications  of  objection  to  the 
discharge,  and  then  filing  objections.  In  re 
Casey,   (N.  D.  N.  Y.  1912)    195  Fed.  323. 


not  provable  (In  re  Yates  [D.  C.l  114  Fed. 
365;  In  re  Schwaningcr  [D.  C]  144  Fed. 
555),  or,  though  provable,  is  not  discharge- 
able (In  re  Maples  [D.  C]  305  Fed.  919; 
In  re  Yates  [D.  C.l  114  Fed.  365).  Two  of 
the  claims  filed  in  this  case  appear  to  be  dis- 
chargeable; but  the  point  is  that  the  bank- 
rupt does  not  admit  that  they  are  debts. 
He  may  prefer  to  get  a  discharge,  instead 
of  litigating  the  claims  on  the  merits;  but, 
until  he  admits  that  they  are  debts,  I  do 
not  see  what  power  a  bankruptcy  court  has 
to  discharge  such  contested  claims  because 
thoy  may  be  established  as  debts. 

"The  referee's  report  is  not  confirmed,  and 
the  discharge  is  denied." 

II.   Objections   to  Bankrupt's  Dis.cnAROE. 

Who  may  object  to  granting  of  discharge 
—  '* Party  in  interest."  —  The  assignee  of  a 
judgment  which  was  listed  by  the  debtor  in 
his  schedules  of  liabilities  is  a  "party  in  in- 
terest" within  the  meaning  of  this  section. 
Haley  v.  Pope,  (C.  C.  A.  9th  Cir.  1913)  206 
Fed.  266. 

Specification  of  objections —  General  req- 
uisites. —  It  is  uniformly  held  by  the  courts 
under  this  section  that  the  specification  of 
objection  to  the  discharge  must  clearly  and 
unequivocally  allege  the  requisite  facts,  as 
distinguished  from  legal  conclusions,  which 
it  is  claimed  will  prevent  a  discharge,  and 
that  the  burden  is  upon  the  objector  to 
prove  such  facts;  and  that  averments  in  the 
language  of  the  statute  are  not  sufficient. 

The  specification  must  also  allege,  and  the 
proofs  must  show,  that  the  objector  is  a 
party  in  interest,  and,  if  a  creditor,  has  a 
debt*  provable  in  bankruptcy  which  will  be 
affected  bv  the  discharge.  In  re  Main,  (N. 
D.  la.  1913)   205  Fed.  421. 

The  application  of  the  bankrupt  for  his 
discharge  and  the  specifications  in  opposition 
thereto  partake  of  the  nature  of  a  suit  or 
proceeding.  When,  therefore,  the  petition  is 
filed  and  the  creditors  and  parties  in  inter- 
est are  given  notice  to  appear,  they  should 
not  be  permitted  to  attempt  to  oust  the  court 
of  its  power  to  entertain  the  proceeding  and 
to  answer  the  petition  upon  its  merits  at  one 
and  the  same  time.  The  proceeding  to  vacate 
the  order  permitting  the  filing  of  the  pe- 
tition is  of  a  special  character,  analogous 
perhaps  to  a  proceeding  to  vacate  service  of 
process,  and,  if  there  is  coupled  therewith  an 
answer   to   the   merits   of   the    petition,   any 
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error  or  irregularity  in  permitting  the  filing 
of  the  petition  within  the  enlarged  time 
■hould  be  deemed  waived.  In  re  Churchill, 
,(E.  D.  WiB.  1012)  197  Fed.  111. 

III.    HSABINO   AND    PbOOF. 

Hearing  must  be  had  before  judge.  —  Ab 
the  act  haa  excluded  from  the  referee  the 
power  to  hear  applications  for  discharge,  the 
notice  to  creditors  of  the  hearing  and  the 
fixing  of  the  date  should  be  upon  the  order 
of  the  judge,  in  accordance  with  Supreme 
Court  form  57.  In  re  Hockman,  (E.  D.  Pa. 
1912)   205  Fed.  330. 

Specifications  of  objection  must  be  proved. 
—  To  the  same  effect  as  the  original  note, 
see  In  re  Miller,  (E.  D.  N.  Y.  1913)  203 
Fed.  170. 

rv.  Detebmiitation. 

Withholding  decision — Stay  to  determine 
rights.  —  To  the  same  effect  as  the  original 
note,  see  Meinhard  t.  Pincus,  (C.  C.  A.  5th 
Cir.  1912)  200  Fed.  736,  wherein  the  court 
said:  "In  Roden  Grocery  Company  ▼.  Ba- 
con, reported  in  133  Fed.  515,  66  C.  C.  A. 
497,  this  court  held: 

"  'While  the  creditor  holdine  a  waiver  note 
given  by  a  bankrupt  has  no  hen  on  specified 
property — in  fact,  no  lien  at  all — and  the 
debt  represented  by  such  note  is  one  within 
the  purview  of  the  bankrupt  law,  to  be  dis- 
charged by  proper  proceedings  thereunder, 
yet  the  ri^^hts  of  said  creditor  are  to  be  so 
far  recognized  as  to  require  the  withholding 
of  the  bankrupt's  discharge  a  reasonable 
time  to  permit  the  creditor  to  assert  in  the 
proper  state  tribunal  his  alleged  right  to 
subject  the  exempt  property  to  the  satisfac- 
tion of  his  claim.  Lockwood  v.  Exchange 
Bank,  191  U.  S.  294,  23  Sup.  Ct.  751,  47 
L.  Ed.  1061.  This  being  the  case,  it  would 
seem  that  it  is  to  the  interest  of  the  general 
creditors  that  such  right  should  be  prose- 
cuted and  enforced  pending  the  bankruptcy, 
and  prior  to  proof  of  debt,  to  prevent  the 
creditor  holding  the  waiver  from  taking  a 
dividend  on  his  whole  claim  from  the  general 
assets  and  thereafter  availing  himself  of  the 
right  resulting  from  the  waiver  to  proceed 
against  the  exempt  property.  As  the  cred- 
itor holding  a  waiver  may  proceed  to  assert 
his  right  in  a  state  tribunal  pending  the 
proceedings  in  bankruptcy,  it  follows  that  the 
form  his  action  may  take  in  the  state  tri- 
bunal is  of  no  concern  in  the  bankruptcy 
court,  unless  such  writs  are  issued  and  pro- 
ceedings had  as  directly  interfere  with  prop- 
erty passing  to  the  trustee  in  bankruptcy, 
or  with  exempt  property  not  claimed  by  the 
bankrupt  and  in  actual  custody  of  the  bank- 
ruptcy court.  The  ruling  of  the  referee  and 
the  order  of  the  district  judge  complained 
of  in  the  petition  for  revision  are  largely 
based  on  the  finding  that  under  the  evidence 
in  the  case  the  petitioner  here,  although  as- 
serting in  the  state  tribunal  that  he  holds  a 
waiver  contract,  in  fact  had  no  waiver.  The 
undisputed  evidence  shows  that  the  petitioner 
held  prima  facie  waiver  contracts  as  claimed. 


Whether  the  bankrupt  could  avoid  or  defeat 
such  contracts  was  for  the  state  courts  to 
decide,  and  the  issue  seems  to  us  to  be  wholly 
immaterial  in  the  bankruptcy  court.  If  an 
application  should  be  made  to  withhold  a 
buikrupt's  discharge,  to  which  he  would 
otherwise  be  entitled,  to  give  time  to  a  cred- 
itor claiming  to  hold  a  waiver  note  to  assert 
his  rights  u»  proceed  against  exempt  prop- 
erty in  the  state  courts,  then  it  would  be 
proper  for  the  bankruptcy  court  to  inquire 
whether  or  not  the  creditor  really  held  such 
waiver  note;  but  even  then  it  is  doubtful 
whether  the  court  would  go  beyond  a  prima 
facie  case  and  undertake  to  settle  the  rights 
between  the  parties.' 

"The  foregoing  seems  to  be  very  pertinent 
in  the  instant  case,  where  a  creditor  of  the 
bankrupt,  holding  a  written  waiver  of  home- 
stead exemption,  has  instituted  a  suit  in 
the  state  court,  which  is  now  pending,  to 
have  his  rights  enforced  against  the  exempt 
property  of  the  bankrupt;  and  the  only  ques- 
tion is  whether  the  court  will  order  the  bank- 
rupt's discharge  withheld  for  a  reasonable 
time  to  enable  the  creditor  to  prosecute  his 
rights  in  the  state  court,  and  as  prelimi- 
nary thereto  will  undertake  to  decide  on  the 
merits  of  the  creditor's  claimed  waiver.  As 
indicated  in  the  case  of  Roden  Grocery  Co. 
V.  Bacon,  supra,  we  were  then  of  opinion  that 
the  court's  inquiry  should  go  no  further  than 
to  ascertain  whether  or  not  a  prima  facie 
waiver  existed  in  the  case,  and  the  fact  that 
the  bankruptcy  court  is  without  jurisdiction 
to  pass  upon  and  adjudicate  the  question  of 
waiver  vel  non  seems  to  be  good  reason  for 
such  opinion;  and,  as  the  applying  cred- 
itor has  actually  commenced  a  suit  in  the 
state  court  which  has  jurisdiction  in  the 
premises,  greater  force  is  given  to  the  propo- 
sition that  the  bankruptcy  court  ahould  not 
attempt  to  prejudge  the  matter." 

Res  judicata.  —  It  is  uniformly  held  that 
a  denial  of  the  petition  for  a  discharge  in 
a  former  proceeding  in  bankruptcy  is,  when 
properly  pleaded,  quoad  debts  then  existing 
and  provable,  a  bar  to  granting  a  discharge 
in  a  second  proceeding.  This  conclusion  is 
based  upon  the  familiar  principle,  applied 
to  proceedings  in  bankruptcy,  that  the  right 
to  a  discharge,  as  between  the  parties  to 
the  former  proceeding,  is  res  judicata.  The 
same  principle  has  been  applied  to  cases  in 
which  the  bankrupt  fails  to  apply  for  a  dis- 
charge within  the  time  prescribed  by  the  act 
— twelve  months  after  adjudication,  or  by 
the  permission  of  the  court,  upon  good  cause 
shown,  "within,  but  not  after,  the  expira- 
tion of  the  next  six  months."  In  re  Springer, 
(E.  D.  N.  C.  1912)   199  Fed.  294. 

Costs.  —  Costs  will  not  be  awarded  against 
an  objecting  creditor  who  fails  to  substan- 
tiate his  specifications  of  objection  in  oppo- 
sition to  a  bankrupt's  discharge  where  the 
opposition  to  the  discharge  was  not  frivolous 
or  vexatious  but  was  made  in  good  faith. 
In  re  Miers,  (D.  C.  S.  D.  1912)  193  Fed.  288, 
wherein  the  court  said:  "The  further  ques- 
tion arises  here,  Should  the  costs  and  dis- 
bursements above  set  forth  be  awarded  the 
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bankrupt  here?  So  far  as  I  am  able  to  as- 
certain from  this  record,  there  is  no  pretense 
that  this  creditor  who  objected  to  this  bank- 
rupt's discharge  was  not  acting  in  good 
faith  at  the  time  his  specifications  of  objec- 
tion were  filed,  nor  does  it  appear  that  said 
objections  were  either  frivolous  or  vexatious. 
There  is  no  finding  in  the  record  that  the 
creditor's  objections  were  intended  merely  to 
vex  or  delay  the  bankrupt.  It  is  true  he 
failed  to  prove  the  truth  of  his  objections, 
but,  in  so  far  as  I  can  see,  there  are  none  of 
the  elements  which  go  to  make  up  a  frivolous 
or  vexatious  attack  upon  this  bankrupt  by 
this  creditor.  I  agree  with  the  referee  in 
Re  Wolpert,  supra,  wherein  he  states  that 
'It  would  be  unfair  to  hold  that  costs 
should  be  awarded  against  the  creditor  from 
whom  they  can  be  collected,  when,  had  the 
decision  been  the  other  way,  the  creditor 
would  have  been  unable  to  collect  costs  from 
the  bankrupt.' 

"The  bankrupt  in  this  case  received  his  dis- 
charge. The  creditor  had  a  perfect  right  to 
in  good  faith  oppose  such  discharge  so  long 
as  his  opposition  was  not  frivolous  or  vexa- 
tious, and  this  court  will  not  impose  upon 
the  creditor  the  taxation  of  these  costs  so 
long  as  he  acts  in  good  faith.  I  hold  that 
the  discretion  is  always  in  the  court,  and 
that  it  should  be  exercised  under  the  rules 
above  stated.    The  foregoing  is>  I  think,  in 


conformity  with  the  practice  that  has  here- 
tofore obtained  in  this  district." 

Laches.  —  Delay  in  bringing  on  the  hear- 
ing is  not  a  ground  for  refusing  a  dis- 
charge. Thus,  where  a  bankrupt  had  filed 
his  petition  for  discharge  within  the  time 
limited  by  the  Bankruptcy  Act  and  there- 
after was  in  contempt  it  was  held  that  his 
failure  to  bring  on  his  petition  for  hearing 
within  eisht  days  after  the  contempt  was 
discharged  was  not  ground  for  refusing  a 
discharge  in  bankruptcy.  In  re  Glasberg, 
(C.  C.  A.  2d  Cir.  1912)  197  Fed.  896.  "De- 
lay in  bringing  on  the  hearing  is  not  a  ground 
for  refusing  a  discharge  found  in  the  act. 
It  specifically  enumerates  what  the  grounds 
are  and  this  is  not  one  of  them.  Assuming 
that  the  District  Court  may  make  rules  re- 
quiring  a  speedy  hearing,  we  are  unable  to 
find  that  it  has  done  so.  At  least,  there  is 
no  rule  which  applies  to  the  present  case. 
Rule  20  (Bankruptcy  Forms,  Hagar  &  Alex- 
ander, 612)  relates  to  the  first  meeting  of 
creditors,  the  examination  of  the  bankrupt, 
and  the  completion  thereof  before  the  appli- 
cation for  discharge  is  filed.  There  is  no 
pretense  that  this  rule  was  not  fully  com- 
plied with.  Rule  21  provides  for  the  hear- 
ing of  specifications  filed  in  opposition  to 
the  discharge.  As  no  specifications  were 
filed,  this  rule  is  inapplicable." 


1912  Supp.,  p.  557,  sec.  14b  (1). 

Making  false  oath.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Hennebry, 
(N.  D.  la.  1913)   207  Fed.  882. 

The  intention  must  be  to  make  a  false 
oath,  otherwise  no  offense  is  committed.  In 
re  Doyle,  (W.  D.  N.  Y.  1912)  199  Fed.  247, 
wherein  the  court  said:  "The  special  master 
found  as  established  specification  2  which 
relates  to  a  false  oath  made  by  the  bankrupt, 
in  that  he  testified  that  he  did  not  in  the 
year  1908  transfer  any  property  to  his  wife. 
1  think,  however,  that  in  view  of  the  bank- 
rupt's explanation  before  the  completion  of 
his  examination  that  he  had  testified  inad- 
vertently and  mistakenly  regarding  such 
transfers  of  securities,  and  that  it  was  not 
his  intention  to  falsely  testify,  negatives  any 
intention  on  his  part  to  make  a  false  oath 
in  this  proceeding." 

An  objection  to  the  discharge  of  a  bank- 
rupt on  the  ground  that  he  made  a  false 
oath  must  show  wherein  the  bankrupt  made 
a  false  oath,  and  that  crucial  fact  cannot 
be  disposed  of  speculatively  by  the  assertion 
that  he  swore  falsely  on  one  occasion  or  an- 
other, and  therefore  is  not  sustained  by  a 


finding  of  a  special  master  that  it  was  clear, 
in  his  opinion,  that  in  (1)  verifying  the  an- 
swer and  in  (2)  giving  his  testimony  the 
bankrupt  made  a  false  oath  "either  in  one 
or  the  other."  In  re  Mayer,  (S.  D.  N.  Y. 
1912)    195   Fed.   571. 

A  prior  adjudication  that  the  bankrupt 
had  made  a  false  oath,  on  the  certificate  of 
the  referee,  and  his  summary  punishment  for 
contempt,  are  to  be  considered  as  showing 
prima  facie  that  this  specification  was  es- 
tablished. In  re  Shear,  (W.  D.  N.  Y.  1913) 
201   Fed.  460. 

Offense  must  be  knowingly  and  fraudu- 
lently committed.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Mayer,  (S.  D. 
N.  Y.  1912)    195  Fed.  571. 

Conviction  of  offense.  —  To  deprive  a 
bankrupt  of  a  discharge,  it  is  not  necessary 
that  he  shall  have  been  convi(2ted  of  one  of 
the  offenses  enumerated.  It  is  enough  if  it 
be  shown  by  clear  and  convincing  evidence 
that  he  has  been  guilty  of  such  an  offense. 
In  re  Shear,  (W.  D.  N.  Y.  1913)  201  Fed. 
460. 
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Concealment  of  financial  condition.  —  To 
the  same  effect  as  the  original  note,  see 
Baylor  v.  Rawlings,  (C.  C.  A.  8th  Cir.  1912) 
200  Fed.  131;  In  re  A,  0.  Brown  &  Co.,  (C. 
C.    A.   2d    Cir.    1913)    204    Fed.   63;    In    re 
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Weston,    (C.  C.  A..  2d  Cir.  1913)    206  Fed. 
281. 

Where  hooka  are  unnecessary.  —  A  mere 
failure  to  keep  books  or  records  or  the  mere 
destruction    of   those   kept   is   not   sufficient 
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to  justify  the  court  in  n-fu^ins  a  di^-harur. 
There  must  be  cir'uni«tan<"»rs  and  c»»nj:ii«jri«» 
from  which  the  iniVrence  ou^ht  to  be  drawn 
and  nect's^sarilv  ^rio-iM  be  drawn  that  «^ui-h 
failure  or  destmct.on  was  "with  intent  to 
conceal  his  tinancial  cocdition."  In  re  Ho>lgp. 
iX.  D.  N.  Y.  U»13.   2«'.3  Fed.  h24. 

In  In  re  Brown.  ■  N.  D.  X.  Y.  r.»12  l:".i  tV,l. 
356,  the  court  said:  "\  mere  failure  to  k*fp 
books  is  not  enoujh  to  justify  the  refusal 
of  a  discharge.  A  (H^r>on  is  presume"]  to 
intend  the  natural  and  known  consequence^ 
of  his  voluntary-  acts,  but  it  cannot  be 
said  that  the  natural  and  known  conse- 
quences of  a  failure  to  keep  books  of  account 
are  to  conceal  the  financial  condition  of  the 
one  omitting  to  kt^p  b<*<.»k<(.  The  Bankrupt«v 
Act  of  Iho:  iAct  .March  ±.  l^«i:.  e.  ITti.  1*4 
Stat.  517 1 .  as  does  the  En^li^h  law.  made 
the  mere  failure  to  ke^p  Kio^vs  a  o:rniind  for 
refusing  a  disehari!*'.  but  the  Bankruptcy 
Act  of  1S!>S  expliiilly  states  that  the  omi:»- 
Bion  must  have  Ut-n  accompanied  by  the 
specitic  intent  to  coT.4*>-al  the  true  tinan'-iai 
condition,  and  hence  the  burden  of  proving 
this  intent  is  on  the  objtx-ting  creditors.  So. 
when  from  certain  aeis  or  orn;ss»ions  two 
inference's  may  be  drawn,  the  one  point  in:;  to 
a  guilty  or  I -ad  intent  and  the  other  per- 
fectlv  consistent  with  honn^tv  anil  absence 
of  a  bad  purf»ose,  it  is  tb#»  duty  of  the  court 
to  find  in  favor  of  h'^nesiv  of  purpose  and 
intent." 

Compart  MKillon  t.  Haskell,  jC.  C.  A. 
8th  Cir.  191-2.  li»S  Fed.  C:i9,  wherein  it 
was  heid  that  every  one  is  presum«'d.  in 
the  abs*fnce  of  countervailing  proof,  to  in- 
tend the  natural  and  inevitable  conse- 
quences of  his  acts,  and  that  where  a  mer- 
chant, who  had  conducted  his  business  in  a 
small  town  for  many  years,  and  had  kept 
books  of  account  of  some  kind,  movr-d  w:ih 
a  stock  of  merchandise,  worth  arK>ut  $2.'-'<«<». 
and  a  de^t  of  a" -out  the  same  ann'unt,  to 
a  city,  kept  no  looks  of  account  after  his 
removal.  >  ut  within  four  munt'ns  bo'in'rit  nn»re 
than  ?'^.«>-«i  i«orth  of  new  merehanii^e.  sold 
more  than  ^1..*>«hi  \<rorth  thereof  in  bulk  at 
25  per  cent.  le*s  than  cost,  and  more  than 
$462  worth  thereof  in  bulk  at  l»'i  p»?r  cent, 
less  than  cost,  and  paid  with  the  proct>*<ls 
thereof  relatives  and  friends,  from  whom  he 
had  borrowed  more  than  $1.7*>».  and  went 
into  liankniptcy  with  a  stoi-k  scheduled  at 
$2,415.13  and  dt-Ms  to  the  amount  of  more 
than  $>.»»'»•».  the  le^al  presumption  that  the 
liankrur't  int*^ridf-d.  by  failing  to  keep  books. 
the  nat'iral  elTect  th<*reof,  the  concealment 
of  his  financial  coniition,  was  so  stronulv 
^ur  p^»rt<f^  by  the«e  facts  as  to  ov»>rc^me  the 
persuasive  presumption  of  the  contrary  f.nd- 
ing  of  the  chancellor  below,  and  his  disohartre 
must  be  deni»=4. 

Failure  to  ma\'^  inrrntortf.  —  In  the  case 
of  In  re  Marcus.  .  C.  C.  A.  2d  Cir.  1013.  2K5 
Fed.  2*.*.  it  appeareii  that  wh<*n  the  *ankru;«t 
firm  was  orzar.izeti  one  of  the  partners  con- 
triluied  a  sto«:k  of  goods  which  he  brought 
over  from  his  former  I'jsii.trss.  T:ie  it»»ms  of 
this  si«"»?k.  valu^^l  at  ci>?t.  were  all  set  d-^^vn 


in  the  V-ok«,  bit  tV-*^  entries  were  mmde 
in  p»-n'.-il.  b'^-a,u**r  t:-ere  was  sose  dispute 
i.'-tw^-vn  th-.'  i^ancrr^  as  to  wLat  discount 
ti.t  re  ?:j'»'iid  'p*  male  fr»-r..  il.e  ci«st  price. 
From  th»»  U-jinning  a  mrrji-an-iise  account 
was  kept,  and  the  evidence  in*i:?ated  that 
fri.>m  the  orij.nal  p«.ccil  entries  and  the  mer- 
thaindise  ac<.ount  it  was  p^»s«i  le  at  any  time 
to  prepare  an  inv^Etory  vc;<h  would  show 
with  su'r^tantial  a*.-  uracy  what  coods  the 
firm  had  on  hand.  l:.e  cvoirt  said:  **\Ve  do 
not  understand  that  the  bankrupt  act  re- 
tiuires  a  new  invent*,  n*  to  r^f  taken  everr  time 
there  is  some  £a:t'jati<  in  the  actual  selling 
value  of  the  sti^ck  <n  hani.  so  t\at  the  re- 
vise^i  estimat***  of  vali-e  may  l»»  from  time 
to  time  reTor.i^-d  on  the  iace  of  the  books. 
It  S4^'ms  to  u:^  tLat  tLe  >•  ks  of  this  firm 
were  so  kt-t»t  as  to  s  .^-w  wLat  ::oods  thev 
had  on  har.'J.  state«l  at  t!keir  n  ->:  value,  and 
that  a  pers(.in  familiar  with  the  particular 
trade  €tju!d  estimate  with  reasonable  ac- 
curacT  %ihat  d;«ci>unt  tb«-re  should  be  made 
from  cost,  in  order  to  a^ertain  the  finan- 
cial citndiiit^'n."" 

Tkc  foni  •*rf<»»Td>-  mav  include  canceled 
and  paid  checks  and  the  st"'.>^  thereof.  In 
re  Hod-e.  •  X.  D.  X.  \'.  i'-'lS  2»»5  Fed.  824, 
wherein  the  court  said:  "*If  a  'stub  book'  is 
not  a  bcok  of  acv<<unt  in  the  strict  sense, 
it  is  at  least  a  'recvrd*  which  shows  checks 
drawn,  their  date,  amount,  and  to  whom 
paya'^rle.  It  is  a  reov^rd  from  which  the  finan- 
cial c«>nd:t:on  of  or.e  who  keeps  the  bank 
aoi-ount  may.  to  s«Tce  extent  at  least,  be  as- 
certain»-d.  Iheir  intentional  destruction,  in 
the  at»senov  of  r\*triiar  b- oks  showing  de- 
tails, is  the  destruction  of  books  and  records 
from  which  the  financial  condition  of  the 
bankrupt  mijht  be  ascertained.  WTien  no 
oihi-r  Nxkks  of  acxfunt  or  records  of  finan- 
cial transactions  are  kept,  such  a  stub  book 
with  the  paid  checks  become  *a  rev^ord'  and, 
so  far  as  thev  20.  the  e<::T:iva]ent  of  a  book 
of  a^v^unt.  Tl.e  ch^^vks  si.ow  to  whom  the 
money  was  paid.  w].en  drawn,  etc..  and  with 
proj*er  indorsements  b^-cv:me  vouchers  for 
th**  payment  of  mor..y.  Thtir  destruction 
with  intent  to  conceal  dcancial  condition  will 
defeat   d  s*har£:e."' 

iBtention  to  conceaL  —  To  the  same  ef- 
fect as  the  oriiziTtal  note  s»*e  In  re  Tanner, 
•E.  D.  Wash.  l-*i:-  i!>2  Fed.  572;  In  re 
-Marcus.  «S.  D.  X.  Y.  1011  •  l'»2  Fed.  743: 
In  re  Sabsevitz.  S.  D.  X.  Y'.  1912)  197 
Fed.  1«»9. 

fna^-^wntr  ft'^vi*.  —  The  act  does  not  re- 
fuse dis<har*je  Kv'ause  the  books  have  been 
so  ktpt  as  to  make  it  dir^.cult,  if  not  im- 
possible, to  sret  an  exact  financial  condition 
without  further  examination.  The  failure 
to  keep  surV.cient  Kx^ks  of  aov'ount  must  have 
be^'U  with  intent  on  the  part  of  the  bankrupt 
to  cv'Uvval  Lis  dnancial  condition.  Such 
Kv^ks  may  Iv  inaccurate  on  account  of  mis- 
undorstandi^.r.  inadvertence,  mistakes,  and 
othv*r  reasons  consistent  with  a  desire  that 
t'ey  should  truthfully  show  the  real  con- 
ditions. In  n*  Marcus,  iC.  C  A.  2d  Cir. 
1!^::?     2":?   Ft^.  2*>. 
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Intent  must  he  ahoicn, — To  the  same  ef- 
fect as  the  original  note,  see  In  re  Sabsevitz, 
(S.  1).  N.  Y.  1912)    197   Fed.  109. 

In  the  case  of  In  re  Weston,  (C.  C.  A.  2d 
Cir.  1913)  206  Fed,  281,  it  appeared  that 
the  bankrupt  was  a  commission  broker  and 
had  been  in  business  since  1890.  He  had  the 
usual  blackboard  telegraph  operator  and 
marker,  but  no  other  clerks.  His  customers 
gave  verbal  orders,  which  he  transmitted  by 
telegraph  to  a  firm  in  Cincinnati  to  be  exe- 
cuted, making  a  memorandum  on  a  piece  of 
paper  wliich  he  put  on  a  spindle,  and  after- 
wards made  up  from  the  memorandums  a 
list  of  the  day's  transactions  on  a  sheet  of 
paper.  These  sheets  he  kept  "until  all  trades 
were  closed  out,"  and  they  were  thrown  into 
the  waste  paper  basket  about  once  a  month. 
He  had  a  bank  account  and  bank  book,  but 
kept  most  of  his  money  in  his  safe,  disburs- 
ing it  as  cash.  His  customers  deposited  a 
small  margin  on  their  orders,  and  actual 
deliveries  were  not  contemplated.  His  profits 
were  in  the  shape  of  a  commission  of  one- 
fourth  of  1  per  cent.,  paid  him  by  the  firm 
to  which  he  transmitted  liis  customers'  or- 
ders. Transactions  with  this  firm  were  set- 
tled every  day;  the  daily  sheet  showing 
whether  he  owed  it  or  it  owed  him,  and  how 
much.  It  was  held  that  the  special  master 
was  justified  in  finding  that  the  facts  showed 
an  intent  to  conceal  the  bankrupt's  financial 
condition. 

In  the  case  of  In  re  Hirshowitz,  (M.  D. 
Pa.  1912)  194  Fed.  562,  it  appeared  that 
the  bankrupt  within  a  month  or  two  prior 
to  the  adjudication,  established  at  least 
two  branch  stores  or  stations  in  neighboring 
towns,  where  he  moved  large  quantities  of 
goods  and  merchandise,  and  instructed  his 
agents  to  sell  the  same  at  any  price,  even 
below  cost,  if  necessary.  He  never  kept  any 
account  of  this  merchandise  or  the  proceeds 
thereof.  That  he  might  be  able  to  check  the 
sales,  his  agents  were  required  to  return 
to  him  slips  indicating  the  amount  of  the 
sales  and  the  goods  sold.  These  slips,  al- 
though they  practically  contained  a  correct 
record  of  the  goods  and  the  amount  of  sales, 
were  destroyed  by  the  bankrupt  before  his 
adjudication,  so  that  the  only  available  ac- 
count of  these  transactions  was  thus  wholly 
extirpated,  and  the  bankrupt  was  unable  to 
account  for  the  proceeds  received  from  these 
sales  as  well  as  for  the  proceeds  of  the 
store.  The  court  said:  "Even  if  these  slips 
were  destroyed  with  an  honesty  of  purpose, 
the  bankrupt  could  not  have  selected  a  more 
opportune  moment  for  self-preservation,  nor 
a  more  unfortunate  moment  for  the  interest 
of  his  creditors,  because  they  were  deprived 
of  the  last  vestige  of  written  evidence  that 
might  lead  to  the  recovery  of  assets  that 
righfully  belonged  to  them.  It  even  preclud- 
ed a  proper  examination  of  the  bankrupt. 
It  is  conceded  that  the  bankrupt  is  a  good 
business  man,  and  to  within  a  short  period 
prior  to  the  filing  of  the  petition  was  suc- 
cessful, yet  he  kept  no  books  that  would 
tend  to  explain  the  disposition  of  morchan- 
<U8e  aggregating  manv  thousands  of  dollars, 
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which  he  disposed  of  in  some  manner,  with- 
in the  last  two  or  three  months  prior  to  his 
adjudication.  The  greater  portion  of  this 
merchandise  was  purchased  on  credit  within 
four  or  five  months  immediately  preceding  his 
adjudication  and  not  paid  for,  and  the  bank- 
rupt could  not  have  been  ignorant  of  the 
fact  that  he  was  hopelessly  insolvent  at  the 
time  he  made  these  purchases.  I  cannot  de- 
termine that  the  slips  were  destroyed  with- 
out any   ulterior  or   improper  motive." 

The  specification  of  objections.  —  The  pur- 
pose of  a  specification  is  to  fairly  apprise 
the  bankrupt  of  such  matters  in  bar  of  his 
discharge  as  will  be  insisted  upon,  in  or- 
der that  he  may  be  able  to  meet  them.  Such 
matters  are  not  to  be  specified  with  the 
exactness  and  formality  required  in  indict- 
ments, but  only  in  such  substantial  form  as 
will  fairly  inform  one  of  the  charges  made 
against  him.  But  where,  as  in  the  case  of 
books  of  account,  the  bankrupt  in  the  very 
nature  of  things,  and  he  alone,  already  knows 
what  books  he  did  or  did  not  keep,  and  the 
creditor  does  not  know,  except  as  he  infers 
their  nonexistence,  concealment,  or  destruc- 
tion from  the  fact  of  their  nondelivery  to  the 
trustee,  it  would  seem  that  a  specification 
following  the  language  of  the  statute  and 
covering  nonkeeping,  concealment,  or  destruc- 
tion sufficiently  and  fairly  apprises  the  bank- 
rupt of  the  matter  insisted  upon  in  that  re- 
spect. In  re  Magen  Bros.  Co.,  (C.  C.  A. 
3d  Cir.  1912)    192  Fed.  883. 

In  In  re  Mintzer,  (E.  D.  N.  Y.  1912)  197 
Fed.  647,  where  objections  to  a  discharge  on 
the  ground  of  failure  to  keep  books  was  al- 
leged in  the  language  of  the  statute  the 
court  said:  '*The  trustee  would  have  been 
compelled  to  amend  them  or  make  them  more 
specific  if  an  objection  had  been  taken  be- 
fore the  case  was  called  for  trial.  But  after 
the  witnesses  had  been  called,  and  when  it 
was  apparent  that  the  bankrupt  would  not 
be  affected  by  surprise  or  prejudice  by  pro- 
ceeding upon  the  specifications  as  they  stood, 
the  commissioner  was  correct  in  his  ruling 
that  he  would  deny  the  motion  until  he  heard 
the  testimony,  and  then  see  if  the  testimony 
supplied  the  deficiency.  But,  on  the  other 
hand,  the  commissioner  was  wrong  in  ulti- 
mately refusing  to  let  the  specifications  be 
made  to  conform  to  the  proof,  if  he  intend- 
ed to  rely  upon  the  proofs  as  supplying  the 
deficiencies  of  the  specifications.  This  error, 
however,  makes  no  difference,  for  no  one  was 
affected  thereby.  The  complete  record  comes 
up  to  the  court,  and  an  error  of  law,  having 
no  influence  upon  the  proceeding,  makes  no 
action  necessary,  except  that  this  court  should 
correct  the  ruling,  as  a  basis  for  its  own 
action." 

A  specification  of  objection,  which  charged 
that  the  bankrupt,  while  conducting  a  broker- 
age business  in  the  city  of  Buffalo  in  the 
•years  1908,  1907  and  1908,  "failed  and  neg- 
lected to  keep  any  books,  with  full  and  com- 
plete knowledge  of  the  importance  and  neces- 
sity of  books  and  records  in  the  brokerage 
business,  and  with  intent  to  defraud  and  de- 
ceive the  undersigned  and  others,"  was  held. 
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although  very  inapt,  to  fairly  indicate  the 
statutory  ground  upon  ivhich  it  rested,  80 
that  the  special  master  had  power  to  allow 


an  amendment  making  it  conform  to  the 
words  of  the  statute.  In  re  Weston,  (G.  C. 
A.  2d  Cir.  1913)    206  Fed.  281. 


1912  Supp.,  p.  560,  sec.  14b  (3). 

False  statement  in  writing.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Eller- 
bee,  (N.  D.  Ga.  1912)  198  Fed.  952;  In 
re  Braverman,  (S.  D.  N.  Y.  1932)  199  Fed. 
863;  In  re  McLellan,  (N.  D.  N.  Y.  1913) 
204  Fed.  482. 

Credit  must  have  heen  extended  on  ftUth 
of  false  statement,  —  To  the  same  effect  as 
the  original  note,  see  In  re  Mintzer,  (E.  D. 
N.   Y.   1912)    197   Fed.   647. 

A  discharge  will  not  be  refused  under  this 
section  where  it  is  apparent  that  the  ob- 
jecting creditor  did  not  rely  on  the  state- 
ment complained  of.  In  re  Sabsevitz,  (S.  D. 
N.  Y.  1012)   197  Fed.  109. 

In  the  case  of  In  re  Arenson,  (D.  G. 
N.  J.  1912)  195  Fed.  609,  the  facts  were  as 
follows:  The  bankrupt  had  been  in  the  retail 
shoe  business  for  about  11  years,  and  had 
been  a  customer  of  the  objecting  creditor  for 
about  two  years.  On  Sept.  30,  1910,  the 
bankrupt  was  at  the  creditor's  place  of  busi- 
ness soliciting  more  goods,  and  was  told  by 
Mr.  Hartin^r,  the  cr^it  man  of  such  cred- 
itor, that  his  account  was  large  enough,  and 
that  a  statement  of  his  financial  condition 
was  desired.  Thereupon  the  bankrupt  was 
turned  over  to  the  company's  collector  and 
assistant  credit  man,  who,  after  talking  with 
the  bankrupt,  filled  in  the  blanks  of  a 
printed  form  used  by  such  creditor  in  ob- 
taining 'financial .  statements.  This  blank, 
after  being  filled  in,  was  handed  to  the 
bankrupt,  who  thereupon  signed  it.  He  was 
then  taken  back  to  Mr.  Harting,  who  looked 
the  statement  over,  and,  after  some  talk  with 
the  bankrupt,  approved  the  order  for  the 
goods,  given  that  day.  Further  credit  was 
given  the  bankrupt  on  divers  other  days 
subsequent  thereto.  In  this  financial  state- 
ment, in  the  blank  opposite  the  phrase 
"loans  from  friends  or  relatives,"  was  writ- 
ten the  word  "none."  The  bankrupt  could 
read  and  write  the  English  language,  and  he 
knew  at  that  time  that  he  owed  to  rela- 
tives and  friends,  for  loans,  sums  of  money 
aggregating  above  $3,500.  On  behalf  of  the 
bankrupt  it  was  contended  that  no  new 
credit  was  obtained  by  him  after  making 
such  statement;  that  is,  that  though  sub- 
sequent purchases  were  made,  yet,  by  reason 
of  payments  made  by  him  on  earlier  pur- 
chases, the  amount  owed  by  him  to  such 
creditor  at  the  time  he  went  into  bankruptcy 
was  less  than  that  owing  at  the  time  the 
statement  was  requested.  The  court  said: 
"The  practice  of  bankrupt  had  been  to  make 
payments  due  on  an  old  account  when  addi- 
tional purchases  were  made.  This  course 
was  pursued  both  before  and  after  making 
such  statement.  Under  section  14b  (3)  of 
the  Bankruptcy  Act,  it  is  immaterial  wheth- 
er the  credit  obtained  is  large  or  small,  or 
whether  it  is  given  to  a  new  customer  or  one 
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who  had  already  dealt  with  the  creditor.  It 
includes  further  credit  as  well  as  new  or 
larger  credit.  It  is  further  contended  that 
such  credit  was  not  due  to  the  making  of 
such  statement.  But  the  evidence  does  not 
warrant  anv  such  conclusion.  It  is  fur- 
ther contended  that  this  statement  was  ob- 
tained from  the  bankrupt  on  representation 
that  it  was  a  mere  matter  of  form;  that 
upon  being  asked  by  O'Gonnor  what  prop- 
erties he  had,  bankrupt  replied  that  he  had 
not  any  idea  and  could  not  give  any 
figures.  He  said  he  was  told  that  they 
did  not  amount  to  anything,  that  it  was 
only  a  matter  of  form,  and  that  he  was  told 
to  make  a  suess  and  give  any  figures  at  all; 
that  when  he  gave  the  statement  he  did  not 
know  exactly  how  much  he  had;  that  it  was 
only  guesswork;  that  he  had  not  taken  ac- 
count of  stock  for  some  years  previous.  This, 
however,  if  true,  cannot  absolve  the  bank- 
rupt from  making  a  statement  which  he  knew 
was  absolutely  untrue.  If  the  alleged  falsity 
related  to  the  amount  of  merchandise  or 
cash  on  hand,  or  the  amount  due  for  mer- 
chandise, and  in  the  answer  the  amounts 
given  were  not  accurate,  such'  a  course  of 
obtaining  a  financial  statement  might  be 
effective^  pleaded  against  such  an  accusa- 
tion. But  here  we  have  not  an  approxima- 
tion of  the  amount  due  by  him  to  his  rela- 
tives or  friends  on  loans,  but  a  positive  as- 
sertion that  no  such  indebtedness  existed. 
Furthermore,  this  transaction  of  obtaining 
and  giving  a  financial  statement  did  not 
end  with  this  more  or  less  loose  talk  that 
passed  between  the  bankrupt  and  O'Gonnor. 
The  bankrupt  was  taken  to  the  credit  man, 
Mr.  Harting,  who  had  declined  to  give  him 
further  credit  without  a  financial  state- 
ment, and  who  says  that,  after  looking  it 
over,  he  talked  with  him  about  its  con- 
tents. The  bankrupt  does  not  contend  that 
he  told  Mr.  Harting  he  had  not  any  idea 
of  the  value  of  his  assets  or  the  extent  of 
his  liabilities.  He  admits  that  Harting  told 
him  that  his  account  was  large  enough;  that 
he  would  have  to  give  a  statement;  that  he 
saw  Harting  immediately  after  he  had  signed 
the  statement;  but  denies  that  there  was  any 
talk  between  them  about  it.  He  knew  of 
the  practice  of  exacting  financial  statements 
from  merchants,  for  he  admits  having  given 
one  to  a  shoe  mercantile  agency  a^ut  16 
months  previous,  in  which  he  a^so  omitted 
any  mention  of  such  loans.  In  the  present 
instance  he  had  been  turned  over  to  O'Con- 
nor by  Mr.  Harting  for  the  very  purpose  of 
securing  a  statement.  He  knew  that  it  was 
being  asked  for  because  of  an  unwillingness 
to  give  further  credit.  He  was  able  to  read 
and  write.  He  signed  it  after  he  had  seen 
O'Gonnor  filling  in  the  blanks  while  he  wus 
answering   his   questions.      Tn    such    ciroiuv 
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stances  it  does  not  lie  in  the  mouth  of  bank- 
rupt to  say  that  the  whole  thing  was  looked 
upon  as  a  mere  matter  of  form,  and  that  he 
should  not  be  held  accountable  for  his  state- 
ment that  he  owed  nothing  to  friends  and 
relatives  for  loans,  when  he  knew  the  fact 
to  be  otherwise." 

A  false  statement  made  hy  the  banlcrupt's 
agent  has  the  same  effect  as  if  made  by  the 
bankrupt  himself,  provided  it  was  made 
while  the  agent  was  acting  within  the  scope 
of  his  employment.  In  re  Ree^,  (W.  D. 
Okla.  1911)   191  Fed.  920. 

An  indemnity  bond  is  not  "property"  with- 
in the  meaning  of  the  section.  In  re  Tanner, 
(E.  D.  Wash.  1911)  192  Fed.  572,  wherein 
the  court  said:  "The  term  'property'  in  its 
most  comprehensive  sense  includes  every- 
thing whicn  is  the  subject  of  ownership,  cor- 
poreal or  incorporeal,  tangible  or  intangible, 
visible  or  invisible,  real  or  personal,  choses 
in  action  as  well  as  in  possession;  in  fact, 
everything  which  has  an  exchangeable  value, 
or  which  goes  to  make  up  one's  wealth  or 
estate.  The  term,  however,  is  not  always 
used  in  this  comprehensive  sense  in  constitu- 
tional and  statutory  provisions,  and  it  is 
manifest  that  it  was  not  so  used  here.  By 
the  insertion  of  the  words  'money  or'  before 
the  word  'property*  in  the  amendment  of 
1910,  Congress  manifestly  doubted  whether 
the  term  'property'  as  used  in  the  amend- 
ment of  1903  was  comprehensive  enough  to 
include  money;  and,  if  it  did  not  include 
money,  most  assuredly  it  did  not  include  a 
contract  or  obligation  such  as  this. 

"In  Firestone  v.  Harvey,  (C.  C.  A.  6th  Cir. 
1909)  174  Fed.  574,  Mr.  Justice  Lurton  said: 
'This  ground  for  denying  a  discharge  was 
evidently  leveled  particularly  at  the  prac- 
tice of  making  false  statements  of  one's 
financial  condition  by  a  buyer  or  borrower 
for  the  purpose  of  obtaining  from  the  per- 
son to  whom  such  false  statement  is  made, 
in  writing,  the  articles  or  money  desired  on 
credit.' 

"There  must,  therefore,  be  the  obtaining  of 
property  by  purchase  or  otherwise  by  means 
of  the  false  statement,  and  the  relation  of 
debtor  and  creditor  must  exist  between  the 
parties  obtaining  the  property  and  the  per- 
son from  whom  it  is  obtained,  after  the 
property  is  so  obtained.  In  my  opinion, 
therefore,  the  indemnity  bond  in  question  is 
not  property  within  the  meaning  of  the  stat- 
ute, and,  if  it  is,  it  was  not  obtained  'on 
credit'  because  the  relation  of  debtor  and 
creditor  did  not  exist  after  the  bond  was 
obtained  any  more  tlian  before." 

Time  of  obtaining  property  on  false  state- 
ments.—  In  the  case  of  In  re  Simon,  (W.  D. 
N.  Y.  1913)  201  Fed.  1004,  the  court  said: 
"The  contention  by  the  bankrupt  that  to  bar 
his  discharge  the  merchandise  obtained  by 
means  of  the  false  statements  must  have 
been  delivered  within  four  months  of  bank- 
ruptcy is  untenable.  The  Bankruptcy  Act, 
as  amended  in  1910,  does  not  prescribe  any 
limitation  of  time  within  which  the  credit 
must  have  been  given  or  the  merchandise  de- 
livered, and  the  authorities  cited  by  counsel 


for  the  bankrupt  do  not  uphold  him  in  hit 
*  contention." 

Written  financial  statement  made  by  bnsi- 
ness  finn  to  commercial  agency.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Schwartz  &  Co.,  (S.  D.  N.  Y.  1912)  201  Fed. 
166;  In  re  Simon,  (W.  D.  N.  Y.  1913)  201 
Fed.  1004. 

In  Novick  v.  E.  P.  Reed  A  Co.,  (C.  C.  A, 
3d  Cir.  1911)  192  Fed.  20,  which  was  an 
appeal  from  the  District  Court  to  the  Cir- 
cuit Court  of  Appeals,  it  appeared  that  the 
District  Court  refused  to  discharge  the  bank- 
rupt on  the  ground  that  he  had,  in  May, 
1908,  violated  clause  3,  subd.  "b,"  of  section 
14  of  the  bankruptcy  act.  At  that  time  the 
clause  provided  that  the  district  judge 
should  hear  the  bankrupt's  application  for 
a  discharge  and  discharge  him,  unless  he  had 
"obtained  property  on  credit  from  any  per- 
son upon  a  materially  false  statement  in 
writing  made  to  such  person  for  the  purpose 
of  obtaining  such  property  on  credit."  It 
appeared  that,  on  or  about  May  21,  1908, 
the  Shoe  A  Leather  Mercantile  Agency  ap- 
plied to  the  bankrupt  for  a  written  state- 
ment of  his  financial  condition,  saying: 
"This  information  is  asked  for  and  received 
in  strict  confidence  for  commercial  use  only," 
The  statement  was  made  out,  was  dated 
May  28,  1908,  was  received  by  the  Mercan- 
tile Agency  on  June  1,  1908,  and  purported 
to  show  the  bankrupt's  condition  on  May  1, 
1908.  The  appellees,  creditors  of  the  bank- 
rupt, contended  in  the  District  Court  that  it 
was  materially  false,  and  that  it  was  made 
to  the  Mercantile  Agency,  as  the  agent  of 
the  appellees,  for  the  purpose  of  obtaining 
on  credit  the  property  which  the  appellees 
sold  to  the  bankrupt.  The  master,  to  whom 
the  cause  was  referred  in  the  District  Court, 
so  found,  and  the  District  Court  affirmed  the 
finding.  The  court  said:  "There  is  proof  that 
some,  but  not  all,  of  the  objecting  creditors 
were  subscribers  of  the  Shoe  &  Leather  Mer- 
cantile Agency,  and  that  some,  but  not  all, 
of  those  subscribers  received  from  the  Mer- 
cantile Agency  copies  of  the  bankrupt's 
statement.  Which  of  the  objecting  creditors 
were  such  subscribers,  and  which  of  them  re- 
ceived copies  of  the  statement,  we  do  not 
know,  except  that  E.  P.  Heed  &  Co.  was  one 
of  them.  Nor  do  the  proofs  show  that  any 
of  the  creditors,  except  possibly  E.  P.  Reed 
&  Co.,  relied  upon  the  statement  when  the 
bankrupt's  present  debts  to  them  were  con- 
tracted. The  question,  therefore,  is,  assum- 
ing the  statement  to  have  been  materially 
false,  whether  E.  P.  Reed  &  Co.  have  any 
standing  to  object  to  the  bankrupt's  dis- 
charge. 

"The  section  of  the  law  under  consideration 
was  materially  modified  by  an  amendment  in 
1910  (Act  June  25,  1910,  c.  412,  36  Stat. 
839).  It  now  provides  that  a  bankrupt  shall 
not  be  discharged  if  he  has  'obtained  money 
or  property  on  credit  upon  a  materially  false 
statement  in  writing,  made  by  him  te  any 
person  or  his  representative  for  the  purpose 
of  obtaining  credit  from  such  person.'  Col- 
lier,   in    commenting   en   the    section    a«    it 
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stood  before  1910,  says  that  the  crucial, 
words  were  'such  property.'  Xo  such  provi-  " 
sion  is  to  be  found  in  any  other  bankruptcy 
law.  The  history  ot  the  section  shows  that 
it  is  not  to  be  too  liberally  construed,  for 
the  clause  *or  of  being  communicated  to  the 
trade*  was  stricken  from  it  in  Congress.  'It 
would  seem  from  this,'  said  the  Circuit  Court 
of  Appeals  of  the  Second  Circuit  in  the  Rus- 
sell case,  176  Fed.  253,  258,  100  C.  C.  A. 
77,  82,  'that  the  ordinary  statement  of  finan- 
cial condition  made  to  a  mercantile  agency 
for  general  circulation  among  its  inquiring 
subscribers  would  not  be  within  the  statute.' 
In  that  case  it  appears  that  Hiissell,  in  May, 
1905,  had  made  a  statement  of  his  financial 
condition  to  a  reporter  of  Bradstreet's  Com- 
mercial Agency;  that  on  January  12,  1907, 
the  Commercial  Trust  Company,  to  whom 
Russell  had  applied  for  a  loan,  sought  in- 
formation from  the  Bradstreet  Company  as 
to  Russell's  financial  condition;  that  the 
Bradstreet  Company  delivered  to  the  Trust 
Company  a  copy  of  Russell's  statement  of 
May,  1905;  and  that  on  January  26,  1907, 
the  Trust  Company  made  to  Russell  the  loan 
which  he  desired.  Concerning  this  transac- 
tion the  Circuit  Court  of  Appeals  said: 

"  'If  the  statement  of  January  26th.  which 
Russell  gave  to  the  reporter  sent  to  him  by 
the  Bradstreet  Company,  is  to  be  considered 
as  merely  the  u^ual  commercial  agency  re- 
port filed  with  such  agency  to  secure  a 
rating,  then,  not  having  been  made  to  the 
Trust  Company  for  the  purpose  of  obtaining 
the  property  or  [on]  credit,  it  is  not  within 
the  language  of  the  act.' 

"We  agree  with  this  construction  of  the  law 
as  it  stood  before  1910.  In  the  case  now  in 
hand  the  bankrupt's  statement  to  the  Shoe 
&  Leather  Agency  was  made  in  May,  1908. 
The  indebtedness  to  E.  P.  Reed  &  Co.  is  for 
merchandise  sold  to  the  bankrupt  on  July  0, 
1909,  and  September  24,  1909.  There  is 
nothing  to  indicate  that  the  statement  of 
May,  1908,  was  made  to  the  Mercantile 
Agency  as  the  agent  either  of  the  bankrupt 
or  of  E.  P.  Reed  &  Co.  The  time  intervening 
between  the  date  of  the  bankrupt's  state- 
ment and  the  dates  of  sales  by  E.  P.  Reed 
&  Co.  to  the  bankrupt  forbids  such  inference. 
Its  purpose  seems  rather  to  have  been  the 
general  one  of  obtaining  a  rating  by  the 
Mercantile  Agency  to  which  it  was  sent.  It 
was  communicated  to  the  Agency  *in  strict 
confidence  for  commercial  use  only.'  If  the 
'commercial  use'  was  intended  to  be  more 
than  the  use  of  the  statement  by  the  Agency 
in  fixing  a  rating  for  the  bankrupt,  it  is 
difficult  to  understand  how  it  could  have 
been  regarded  as  a  statement  sent  'in  strict 


confidence.'  On  the  proofs  before  us  it  is 
impossible  to  find  that  the  case  comes  within 
the  language  of  section  14b  (3)  as  it  stood 
in  1908." 

Statement  as  continuing  representation. — 
Where  a  false  statement  as  to  assets  and 
liabilities  is  made  in  writing,  and  it  is 
stated  that  the  statement  is  binding  for 
"each  purchase  now  or  hereafter  made,  un- 
less charged  by  written  authority  from  the 
undersigned,"  and  it  appears  that  the  trans- 
actions between  the  parties  are  in  the  nature 
of  a  running  account,  the  false  statement 
will  bar  a  discharge  of  the  bankrupt  al- 
thougli  the  particular  property  obtained  at 
'the  time  the  statement  was  made  was  paid 
for  before  the  adjudication  in  bankruptcy. 
Ragan,  ^lalone  &  Co.  v.  Cotton,  (C.  C.  A. 
5th  Cir.  1912)   200  Fed.  546. 

But  in  In  re  O'Callaghan,  (D.  C.  Mass. 
19J2)  199  Fed.  662,  the  court  said:  "I  must 
hesitate  to  hold  that  section  14b  (3)  applies, 
without  limit  of  time,  to  any  obtaining  of 
credit,  however  long  before  the  bankruptcy, 
and  irrespective  of  intervening  transactions 
with  the  creditor.'! 

False  statement  made  by  partners.  —  To 
the  same  effect  as  the  original  note,  see 
Ragan,  Malone  &  Co.  v.  Cotton,  (C.  C.  A. 
5th   Cir.   1912)    200   Fed.  546. 

False  statement  to  surety.  —  The  applica- 
bility of  this  section  to  money  obtained  from 
a  third  party  through  false  statements  made 
to  a  suretv  was  considered  but  not  decided 
in  In  re  bunfee,  (N.  D.  N.  Y.  1913)  200 
Fed.  745. 

Intent — Guilty  knowledge  essential.  —  To 
the  same  effect  as  the  original  note,  see  In  re 
Mintzer,   (E.  D.  N.  Y.  1912)   197  Fed.  047. 

The  word  "false."  —  To  the  same  effect  as 
the  original  note,  see  In  re  Arenson,  (D.  C. 
N.  J.  1912)    19.3  Fed.  609. 

Who  may  object.  —  The  making  by  a 
bankrupt  of  a  materially  false  statement  in 
writing  to  any  person  for  the  purpose  of 
obtaining  property  on  credit,  and  upon 
which  statement  property  is  so  obtained, 
prevents  the  granting  of  a  discharge;  and 
the  objections  may  be  interposed  by  any 
party  in  interest.  In  re  Miller,  (N.  D.  la. 
1912')   192  Fed.  730. 

Evidence  —  Burden  of  proof.  —  While  the 
burden  of  proof  is  upon  the  objecting  cred- 
itor to  establish  the  cause  which  he  claims 
bars  a  discharge,  yet,  when  such  creditor 
shows  that  a  material  statement  was  known 
to  be  untrue  when  it  was  made,  the  burden 
of  proof  shifts  to  the  bankrupt  to  show  that 
it  was  not  made  with  intent  to  deceive.  In 
re  Arenson,  (D.  C.  N.  J.  1912)   195  Fed.  609. 


1912  Supp.,  p.  562,  sec.  Ub  (4). 

Concealment,  etc.,  of  assets.  —  To  the  same 
effect  as  the  original  note,  see  Pirvitz  v. 
Pithan,  (C.  C.  A.  8th  Cir.  1912)  194  Fed. 
403;  In  re  Hirshowitz,  (M.  D.  Pa.  1912)  194 
Fed.  562;  In  re  Bouck.  (S.  I).  N.  Y.  1912) 
199   Fed.  453;   In  re  Uianionil.    (E.  D.   Wis. 


]913)  204  Fed.  137;  In  re  Schickerling,  (C. 
C.  A.  2d  Cir.  1913)  204  Fed.  592;  In  re 
Felts,  (X.  1).  la.  1909)  205  Fed.  983;  In  re 
Cohen,  (C.  C.  A.  2d  Cir.  1913)  206  Fed.  457; 
In  re  Silverman,  (N.  D.  X.  Y.  1913)  200 
Fed.  9G0. 
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Necessity  of  transfer  being  within  four 
months'  period.  —  To  the  same  eft'ect  as  the 
original  note,  see  In  re  Wakefield,  (N.  D. 
N.  Y.  1913)  207  Fed.  180;  In  re  Hennebry, 
(N.  D.  la.  1913)   207  Fed.  882. 

What  constitutes  concealmenti  removal,  or 
destruction  of  property  —  Transfer  to  bank- 
rupt's wife,  —  To  the  same  effect  as  the  orig- 
inal note,  sec  In  re  Graves,  (M.  D.  Pa.  1911) 
189  Fed.  847;  In  re  Hirshowitz,   (M.  D.  Pa. 

1912)  194  Fed.  562. 

Where  it  appeared  that  within  four 
montliH  prior  to  bankruptcy  the  bankrupt 
paid  1^4,500  to  his  wife  who  thereafter  gave 
$1,250  of  the  sum  to  the  bankrupt  to  go  to 
Europe  and  see  friends  there,  with  a  view 
to  obtaining  further  capital  to  put  into  his 
business,  and  the  special  master  found  that 
the  payment  to  the  wife  was  borrowed  money 
due  him,  it  was  held  that  although  the  pay- 
ment might  have  been  preferential,  it  did 
not  constitute  a  transfer  or  concealment  with 
intent  to  hinder,  delay,  or  defraud  creditors 
so  as  to  prevent  the  bankrupt's  discharge. 
In  re  Marcus,  (C.  C.  A.  2d  Cir.  1913)  203 
Fed.  29,  wherein  the  court  said:  **What 
she  might  do  with  the  money  after  she  re- 
ceived it  in  payment  of  the  debt  to  her  was 
of  course  her  own  affair." 

Where  it  appeared  that  the  bankrupt, 
shortly  before  bankruptcy,  and  in  anticipa- 
tion of  the  levy  of  a  execution  on  a  judg- 
ment, obtained  from  his  brokers  $2,000  in 
the  form  of  cash  which  was  kept  in  the 
brokers'  strong  box  for  a  few  days,  later 
deposited  in  the  name  of  the  brokers'  cashier, 
and  still  later  returned  into  an  account  in 
the  name  of  the  bankrupt's  wife  and  was  not 
scheduled  as  part  of  the  bankrupt's  assets, 
it  w^as  held  that  there  was  such  concealment 
of  assets  as  would  warrant  refusing  a  dis- 
charge.    In   re   De  Mauriac,    (E.  D.    N.   Y. 

1913)  206  Fed.  358. 

A  payment  of  lawful  debts  is  not  a  con- 
cealment of  assets.  In  re  Mintzer,  (E.  D. 
N.  Y.  1912)  197  Fed.  647,  wherein  the  facts 
showed  that  after  the  bankrupt's  credit  was 
stopped  by  the  association  controlling  those 
dealers  from  whom  he  was  purchasing  goods, 
and  apparently  after  he  must  have  known 
that  without  credit  he  could  do  nothing  ex- 
cept wind  up  his  business  or  proceed  on  a 
cash  basis,  he  continued  to  pay  debts.  The 
court  said:  "Many  of  these  payments  may 
have  been  preferential,  but  the  creation  of  a 
preference  without  intent  to  defraud  other 
creditors  is  not  a  ground  for   denying  dis- 


charge,  and  a  payment  of   lawful  debts  la 
not  a  concealment  of  assets." 

Transfer  to  corporation  oumed  by  bank- 
rupt.—ln  In  re  Perger,  (E.  D.  N.  Y.  1912) 
200  Fed.  325,  a  bankrupt  was  refused  a  dis- 
charge because  he  concealed  property  by 
transferring  it  to  a  corporation  which  did 
not  exist  except  as  merely  a  form  of  busi- 
ness activity  by  the  bankrupt  himself. 

Intent.  —  To  the  same  effect  as  the  origi- 
nal note,  see  In  re  McLellan,  (N.  D.  N.  Y. 
1913)   204  Fed.  482. 

A  preference  alone,  even  if  it  be  a  voidable 
one^  is  not  a  bar  to  a  discharge.  It  does  not 
constitute  a  conveyance  of  property  with  in- 
tent to  delay  or  defraud  creditors.  In  re 
Friedrich,   (D.  C.  Minn.  1912)   199  Fed.  193. 

The  right  to  a  discharge  is  forfeited,  if 
the  bankrupt  knowingly  conceals  his  prop- 
erty, and  the  wrongful  act,  when  once  com- 
mitted during  the  proceedings,  may  not  be 
avoided,  so  as  to  restore  the  dishonest  bank- 
rupt to  his  former  status,  and  enable  him  to 
reap  the  benefits,  notwithstanding  the  at- 
tempt. In  re  Sussman,  (M.  D.  Pa.  1911) 
190  Fed.  111. 

Specification  of  objections.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Mintzer, 
(E.  p.  X.  Y.  1912)    197  Fed.  647, 

Evidence  — Burden  of  proof  on  opposing 
creditors. — To  the  same  effect  as  the  original 
note,  see  In  re  Cohen,  (C.  C.  A.  2d  Cir.  1913) 
206  Fed.  457. 

An  established  discrepancy  of  large 
amount,  together  with  proven  concealment 
of  some  of  his  assets  by  the  bankrupt  from 
his  trustee,  are  sufhcient  to  make  a  prima 
facie  case  for  the  trustee,  calling  for  the 
bankrupt's  explanation  of  what  became  of 
the  property  which  he  is  shown  to  have  had, 
prior  to  bankruptcy,  and  which  he  failed  to 
surrender  to  the  trustee.  In  re  Denson,  (N. 
D.  Ala.  i912)   195  Fed.  857. 

Preponderance  of  evidence  sufficient.  —  To 
bar  a  bankrupt's  discharge,  it  is  enough,  that 
the  evidence  by  a  fair  preponderance  estab- 
lishes a  fraudulent  concealment,  and  proof 
thereof  beyond  a  reasonable  doubt  is  unnec- 
esHarv.  In  re  Doyle,  (W.  D.  N.  Y.  1912) 
199  Fed.  247. 

Evidence  —  res  judicata.  —  In  the  case  of 
In  re  Krall,  (D.  C.  Conn.  1912)  196  Fed. 
402,  the  court  said:  "The  question  at  issue 
as  to  concealment  of  assets  was  res  adju- 
dicala,  and  the  record  evidence  made  out  a 
prima  facie  case." 


1912  Supp.,  p.  567,  sec.  14b  (5). 

Discharge  within  six  years.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Lachen- 
maier,   (C.  C.  A.  7th  Cir.  1913)  203  Fed.  32. 

The  six  years  is  measured  backward  from 
the  time  the  application  for  the  discharge  is 
filed  and  not  from  the  time  the  court  acts 
on  the  application.  In  re  Dunphy,  (D.  C. 
Me.  1913)  206  Fed.  680,  wherein  the  court 
said:  **Does  section  14b  have  reference  to 
the  judge  at  the  moment  when  he  enters  a 
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decree  granting  or  refusing  a  discharge? 
And  does  it  direct  him  to  grant  the  dis- 
charge unless  within  six  years  before  that 
time  the  bankrupt  has  been  discharged  in 
former  voluntary  proceedings?  In  the  Little 
Case,  137  Fed.  521,  70  C.  C.  A.  105,  the 
Court  of  Appeals  for  the  Seventh  Circuit 
held  that  the  limitation  of  six  years  referred 
to  the  time  between  the  first  and  second  dis- 
charge, and  not  between  the  first  discharge  . 
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and  the  filing  of  the  second  petition  in  bank- 
ruptcy. In  the  Jordan  Case,  (D.  C.)  142 
Fed.  292,  the  District  Court  for  the  Eastern 
District  of  Pennsylvania  granted  a  discharge 
where  the  bankrupt  had  been  discharged  in 
voluntary  proceedings  on  June  20,  1899,  and 
where  he  applied  for  another  discharge  on 
September  21,  1905,  namely,  more  than  six 
years  after  his  former  discharge.  The  court 
overruled  the  objections  to  the  discharge, 
and  thus  decided  that  in  order  that  the 
former  discharge  in  voluntary  proceedings 
should  be  'within  six  years,'  so  as  to  defeat 
the  right  of  a  second  discharge  in  subsequent 
proceedings  under  the  statute,  it  must  have 
been  granted  within  six  years  prior  to  the 
application  for  a  second-  discharge.  The 
court,  however,  clearly  expressed  its  opinion 
as  follows: 

**  'The  section  evidently  has  reference  to 
the  judge  at  the  moment  when  he  is  about 
to  enter  a  degree  granting  or  refusing  a  dis- 
charge, and  directs  him  to  grant  it,  unless 
within  six  years  the  bankrupt  has  been  dis- 
charged in  voluntary  proceedings.' 

"In  the  Haase  Case,  (D.  C.)  155  Fed.  553, 
in  the  Southern  District  of  New  York,  the 
bankrupt  was  granted  a  discharge  within 
six  years  before  the  filing  of  the  petition  in 
bankruptcy  in  the  case.  Judge  Hough 
quoted  the  provision  of  the  statute,  and  said : 
'I  cannot  perceive  how  this  language  bears 
any  construction  other  than  that  the  six 
years  is  measured  backward  from  the  time 
of  hearing.'  - 

"Judge  Hough  cited  the  Little  Case  and  the 
Jordan  Case..  His  decision  was  affirmed  by 
the  Court  of  Appeals.  164  Fed.  1022.  This 
section  was  considered  in  this  circuit  by 
Judge  Lowell,  in  the  Carleton  Case  (D.  C.) 
131  Fed.  146,  and  by  the  Court  of  Appeals 
in  the  Seaholm  Case,  136  Fed.  144,  69  C.  C. 
A.  142;  but  this  question  did  not  arise  in 
either  of  those  cases.  Loveland,  in  his 
fourth  edition,  section  732,  says: 

"*The  six  years  limit  runs  from  the  date 
of  the  discharge  in  voluntary  proceedings  to 
the  date  of  judicial  action  upon  the  applica- 
tion for  the  next  discharge,  either  in  volun- 
tary or  involuntary  proceedings.* 

"Most  of  the  other  text-writers  upon  bank- 
ruptcy who  have  considered  the  subject  take 
the  same  view.  Remington,  however  (vol- 
ume 3,  p.  767),  in  speakmg  of  the  six  years 
provision,  says: 

"  *Yet  it  would  seem,  on  principle,  that  the 
rule  should  be  that  it  measures  the  time 
between  the  granting  of  the  first  discharge 
and  the  filing  of  the  application  for  the  sec- 
ond   discharge;    otherwise    a    bankrupt,    by 


merely  delaying  the  final  hearing  upon  hit 
second  application,  might  overcome  that 
which  was  a  valid  bar  at  the  time  creditors 
were  required  to  file  specifications  of  their 
grounds  for  barring  the  discharge.  More- 
over, the  finding  of  courts  ordinarily  should 
revert  to  the  conditions  as  existing  at  the 
time  of  the  instituting  of  the  particular  ap- 
plication in  controversy.'  I  think  the  lan- 
guage of  Kcmin^ton  presents  a  sound  view 
of  the  subject,  although  it  is  not  based  upon 
any  judicial  decision;  nor  can  I  find  that 
any  court  has  distinctly  held  to  this  virw. 
It  must  be  said,  however,  that  the  cases 
which  I  have  cited  which  seem  to  take  the 
opposite  view  present  merely  dicta.  Tliey 
contain  merely  cogent  and  forcible  language 
of  the  court,  and  not  direct  judicial  decision. 
The  statute  (section  14b)  provides:  *The 
judge  shall  hear  the  application  for  a  dis- 
charge and  such  proofs  and  pleas  as  may 
be  made  in  opposition  thereto  .  .  .  and 
discharge  the  applicant  unless  he  has  (5)  in 
voluntary  proceedings  been  granted  a  dis- 
charge in  bankruptcy  within  six  years.'  The 
r^atute  thus  points  vividly  to  the  hearing  as 
the  vital  time  to  be  considered.  It  seems  to 
me,  however,  that  this  reference  to  the  time 
of  hearing  must  be  held  to  mean  the  time 
when  the  petition  for  discharge  is  filed; 
otherwise  the  bankrupt  might  file  his  appli- 
cation for  his  second  discharge  long  before 
the  expiration  of  the  six  years,  and  by  pro- 
curing delays  upon  the  final  hearing  of  his 
second  application  he  might  then  render  the 
six  years  rule  invalid.  I  think  Remington 
is  right  in  saying  that  the  findings  oi  courts 
should  revert  to  the  conditions  as  existing 
at  the  time  of  the  instituting  of  the  particu- 
lar application.  The  day  when  the  court 
happens  to  take  up  the  case  for  decision 
ought  not  to  be  conclusive  on  the  bankrupt's 
rights.  A  bankrupt  ought  not  to  be  able  to 
apply  for  his  discharge  within  the  six  years, 
and  then  by  delay  avoid  a  law  intended  for 
the  protection  of  creditors.  The  pleadings 
fix  the  ptatus  of  a  controversy.  The  bank- 
rupt states  his  case  in  his  petition  for  dis- 
charge. He  ought  not  to  be  allowed  to  state 
a  groundless  case,  and  then  wait  for  time 
to  give  him  a  good  case.  I  cannot  hold  that 
the  moment  of  the  finding  of  the  court  is 
conclusive,  and  that  all  a  judge  has  to  do, 
when  he  hears  the  petition  for  discharge,  is 
to  see  if  a  discharge  has  not  been  rendered 
within  six  years  before  that  moment.  I 
think  the  application  for  discharge  must  be 
held  to  be  the  conclusive  time  as  afifecting 
the  vital  question." 


1912  Supp.,   p.   568,   sec.   14b    (6).     [When  trustee  vmy  interpose  oh 
jections.'] 


The  object  of  the  amendment  is  to  con- 
fer upon  those"*  most  vitally  interested — that 
is,  the  creditors — power  to  authorize  the 
trustee  to  interpose  objections.  Unless  the 
trustee  is  so  authorized,  he  is  not  permitted 
to  intervene  by  objection.     His  authority  to 


482 


interpose  objections  is  derived,  not  from  the 
judge  or  from  the  referee,  but  from  the 
creditors.  In  re  Hockman,  (E.  D.  Pa.  1912) 
205  Fed.  330. 

Meeting  by  whom  called.  —  The  section  is 
satisfied  if  the  authority  be  given  at  a  meet- 
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ing  called  by  the  referee,  and  the  district 
judge  is  not  required  himself  to  issue  the 
call  and  hold  the  meeting,  or  specially  to 
authorize  such  call  and  meeting.  In  re 
Reiff,  (E.  D.  Pa.  1913)  205  Fed.  399,  foU 
laicinf!  In  re  Hockman,  (E.  D.  Pa.  1912)  205 
Fed.  330. 

Scope  of  trustee's  authority.  —  "The  ef- 
fect of  the  act  is  to  grant  to  the  trustee  the 
right  to  oppose  a  discharge,  provided  only 
the  creditors,  at  a  meeting  called  for  that 
purpose,  shall  first  authorize  him  to  do  so. 
The  act  gives  to  creditors  the  privilege  of 
determining  whether  such  right  be  granted 
to  the  trustee;  4)ut,  -having  determined  to 
authorize  him,  his  right  to  exercise,  and  the 
extent  of,  such  authority  is  based  upon  the 
statute.  The  action  of  the  creditors  is  mere- 
ly a  prerequisite.  In  other  words  the  action 
of  the  creditors,  when  taken,  serves  to  put 
him  in  the  same  position  and  to  exercise  the 
rights  which  ^parties  in  interest'  may  exer- 
cise as  a  matter  of  course  and  without  prece- 
dent authorization  from  any  one.  From 
this  it  must  follow  that  when  the  creditors 
take  such  step,  the  trustee  can  exercise  his 
authority  by  presenting  'proofs  and  pleas,' 
and  that  he  must  under  the  statute  be  given 
*a  reasonable  opportunity  to  be  fully  heard.* 
Whether  a  trustee,  being  authorized  as  con- 
templated by  the  statute,  is  in  duty  bound 
to  exercise  such  authority,  may  be  open  to 
question,  and  is  not  necessary  to  be  decided 
at  this  time.  But  the  right  to  exerrise  the 
authority,  having  been  granted  or  perfected 
as  contemplated  by  the  statute,  is  no  more 
subject  to  denial  by  the  court  than  is  the 
same  right  residing  in  'parties  in  interest.' 
By  committing  to  the  creditors'  meeting  the 
privilege  of  determining  whetlier  the  trustee 
shall  have  and  exercise  such  right,  the  law, 
it  seems  to  me,  denies  to  the  referee,  or  to 
the  court,  any  discretion  to  withhold  such 
right  and  the  power  of  its  exercise  from  the 
trustee.  It  must  also  follow  from  this  that 
neithcfr  the  court  nor  the  referee  can,  in  ad- 
vance, annex  to  the  trustee's  right  conditions 
which  are  repugnant  to  its  free,  or  at  least 
its  reasonable,  exercise.    Therefore  the  condi- 


tions denying  to  the  trustee  reimbursement 
for  his  costs  and  reasonable  expenses  in  ex- 
ercising his  authority  should  not  have  been 
imposed. 

"What  is  above  stated  is  true  of  the  condi- 
tion that  the  order  granting  to  the  trustee 
authority  to  oppose  the  discharge  shall  not 
delay  the  final  settlement  of  the  estate  more 
than  60  days.  The  trustee,  if  he  participate 
in  the  proceedings  to  oppose  the  discharge, 
must  do  so  according  to  the  usual  course 
and  subject  to  any  reasonable  delays  that 
may  occur.  Tlie  expedition  of  the  proceed- 
ings is  not  within  his  sole  control  or  discre- 
tion. All  he  can  do  is  to  proceed  wath  rea- 
sonable diligence,  and,  if  he  be  limited  in 
advance  as  to  time,  compliance  with  such 
conditions  might  frustrate  the  object  sought 
to  be  accomplished  by  the  authority  granted 
him.  Under  the  terms  of  sec.  14,  the  right 
of  the  trustee  would  seem  to  depend  solely 
upon  the  action  of  the  creditors'  meeting, 
and  no  further  order  of  the  court  or  of  the 
referee  is  contemplated.  It  may  be,  as  sug- 
gested by  the  referee,  tliat  tlie  statute  opens 
the  way  for  expensive  and  burdensome  liti- 
gation, authorized  perhaps  by  a  majority 
against  the  objections  of  a  minority  of  cred- 
itors. These  considerations,  however,  bear 
upon  the  wisdom  of  the  act,  and  are  not 
sufllcient  to  give  it  a  construction  through 
which  the  action  of  the  creditors  in  meeting 
is  to  be  deemed  merely  advisory  upon  the 
court.  If  a  majority  of  the  creditors,  as 
parties  in  interest,  desire  to  oppose  a  dis- 
charge, they  may,  as  the  law  now  stands,  in 
a  meeting  called  for  that  purpose,  and  in 
order  to  avoid  a  multiplicity  of  proceedings 
by  individuals,  delegate  to  the  trustee  the 
exercise  of  their  right.  They  must  neces- 
sarily contemplate,  no  doubt  desire,  that  the 
burdens  of  the  contest,  when  made  by  him, 
fall  upon  the  bankrupt  estate.  A  sufiicient 
safeguard  against  useless  litigation  by  the 
trustee  will,  of  course,  be  found  upon  his 
application  for  allowance  of  the  costs  and 
charges  claimed  to  have  been  incurred  in 
opposing  the  discharge."  In  re  Churchill, 
(E.  D.  Wis.  1912)   197  Fed.  114, 
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Revocation  of  discharge.  —  Under  this  sec- 
tion, the  power  of  the  judge  to  revoke  a  dis- 
charge is  confined  and  limited.  It  must  be 
exercised:  (a)  upon  application  of  parties 
in  interest;  (b)  within  one  year  after  it 
has  been  granted;  (c)  upon  a  trial  in  which 
it  must  be  shown  by  petitioners  that  they 
have  (d)  not  been  guilty  of  undue  laches; 
(e)  that  the  discharge  was  obtained  through 
the  fraud  of  the  bankrupt;  (f)  that  the 
know^ledge  of  said  fraud  has  come  to  the 
petitioners  since  the  granting  of  the  dis- 
charge; and  (g)  that  the  actual  facts  did 
not  warrant  the  discharge.  In  each  and 
every  one  of  these  particulars  the  burden 
of  proof  is  upon  the  petitioners,  and  each 
requirement  of  the  statute  is  absolutely  es- 
sential to  be  proven.     In  re  Howard,   (N,  D. 
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W.  Va.  1913)  201  Fed.  577,  wherein  the 
court  said:  "It  will  be  perceived  that  to 
revoke  a  discharge  in  bankruptcy  involves 
an  exercise  of  judicial  discretion  and  power 
far  more  reaching  in  efi'ect  than  the  suspen- 
sion for  fraud  of  a  statute  of  limitation 
barring  the  recovery  of  a  debt  or  single  de- 
mand of  a  single  creditor;  further,  that  it  is 
in  direct  opposition  to  the  whole  spirit  and 
intent  of  the  bankruptcy  act.  That  purpose 
and  intent  clearly  is  to  give  the  bankrupt's 
creditors  his  property  and  to. him  complete 
relief  from  further  claims  upon  him  so  that 
he  may  start  over  again.  His  failure  may 
have  been  solely  because  of  collateral  obliga- 
tions; he  may*  still  have  the  confidence  of 
those  who,  after  his  discharge,  are  willing 
to  sell  him  property,  extend  to  him  credit. 
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help  to  start  him  up  again  in  businesi.  To 
revoke  his  discharge  not  alone  affects  his 
interest  but  also  all  these  new  obligations 
that  he  has  incurred  to  others  upon  the  se- 
curity and  strength  of  such  discharge.  Un- 
der these  conditions,  I  am  inclined  to  think 
that  this  provision  was  incorporated  in  the 
bankruptcy  act  more  as  a  check  upon  what 
might  be  the  assumption  of  the  courts  under 
equity  powers  to  revoke  these  discharges 
and  the  enforcement  of  equity's  old  rule  that 
no  limitation  runs  against  fraud.  The  limi- 
tation here  is  directly  upon  the  court's 
power,  not  upon  'tho  cause  of  action'  as 
most  limitations  are.  It  provides  that  the 
judge  *may'  act,  not  that  he  shall;  that  he 
may  act  only  within  the  year,  after  the 
lapse  of  which  his  power  to  act  at  all  ceases; 
that  his  action  within  this  year  must  de- 
pend not  alone  upon  the  fraud  of  the  dis- 
charged bankrupt,  but  also  upon  the  conduct 
of  the  petitioning  *party  in  interest' — that 
is  to  say,  upon  the  latter's  good  faith  and 
diligence  in  bringing  the  matter  to  the 
judge's  attention.  In  other  words,  it  be- 
comes absolutely  necessary  for  such  peti- 
tioner, before  he  can  be  heard  at  all,  to  show 
that  he  has  not  been  guilty  of  laches  in 
bringing  forward  his  complaint." 

In  the  case  of  Tn  re  Cuthbertson,  (D.  C. 
S.  D.  1912)  202  Fed.  2G6,  the  court  said: 
"A  mere  casual  analysis  of  this  section  dis- 
closes the  following  elements,  all  of  which 
must,  in  my  judgment,  appear  in  the  petition 
to  give  the  court  jurisdiction  to  act:  (1) 
The  application  must  be  made  by  a  party 
or  parties  in  interest.  (2)  The  petition 
must  allege  that  the  petitioner  has  not  been 
guilty  of  undue  laches.  (3)  The  petition 
must  be  filed  within  one  year  after  the  dis- 
charge shall  have  been  granted.  (4)  There 
must  be  allegations  in  effect,  if  true,  that 
the  discharge  of  the  bankrupt  was  obtained 
through  the  fraud  of  the  bankrupt.  (6) 
That  the  knowledge  of  the  fraud  has  come  to 
the  petitioner  since  the  granting  of  the  dis- 
charge. (6)  That  the  actual  facts  did  not 
warrant  the  discharge. 

"There  is  no  allegation  in  the  petition  filed 
herein  with  reference  to  the  lack  of  laches 
of  the  petitioner. 

"There  is  no  statement  of  facts  in  this 
petition   that  in   any   manner   refers  to  the 

1912  Supp.,  p.  569,  sec.  16a. 

The  manifest  purpose  of  this  provision  is 
to  preserve  the  creditor's  original  remedy, 
notwithstanding  the  discharge  of  the  bank- 
rupt, for  the  collection  of  the  balance  of  his 
debt  in  all  cases  where  some  one  else,  besides 
the  bankrupt,  is  also  liable  in  any  capacity 
therefor  with  the  bankrupt.  The  discharge 
of  a  debtor  in  bankruptcy  does  not  extin- 
guish the  debt,  but  relieves  him  from  all 
legal  obligation  to  pay  it,  leaving  unim- 
paired all  remedies  for  securing  payment 
thereof  out  of  property  upon  which  it  is  a 
lien.     Way  v.  Barney,  (1911)   116  Minn.  285, 


knowledge  of  the  said  fraud  by  the  petition- 
ers, or  when  such  knowledge  came  to  the 
petitioners. 

"It  is  questionable  whether  there  is  an  al- 
legation in  this  petition  that  the  bankrupt 
has  any  interest  in  the  property  referred  to 
in  the  petition. 

"I  am  of  the  opinion  that  this  section  of 
the  law  requires  that  tlie  'knowledge  of  the 
fraud  has  come  to  the  petitioner  since  the 
granting'  of  the  discharge.'  and  that  it  is 
essential,  and  is  jurisdictional.  Note  in  Re 
Marionneaux's  Case,  16  Fed.  Cas.  No.  9,088. 

"In  each  and  every  one  of  the  foregoing 
particulars  the  burden  of  proof  is  upou  the 
petitioner,  and  every  requirement  of  this 
statute  is  absolutely  essential  to  be  proven." 

The  creditor  should  show  that  he  has  not 
only  reason  for  opposing  the  discharge,  but 
legal  reason  and  grounds  which,  if  sustained, 
would  result  in  the  refusal  of  a  discharge. 
In  re  Downing,  (N.  D.  N.  Y.  1912)  199  Fed. 
329. 

Undue  laches.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Downing,  (N.  D.  N. 
y.  1912)    199  Fed.  329. 

Collateral  attack.  —  A  discharge  in  bank- 
ruptcy is  not  open  to  collateral  attack  in  a 
district  other  than  that  in  which  the  dis- 
charge was  granted.  Atlantic  Dynamite  Co. 
v.  Reger.  (N.  D.  W.  Va.  1912)  200  Fed.  1002. 

Ajnendment  of  petition.  —  In  the  case  of 
Tn  re  Howard,  (N.  D.  W.  Va.  1913)  201  Fed. 
577,  the  court  refused  to  permit  the  amend- 
ment of  a  petition  for  the  revocation  of  a 
discharge  because  it  was  not  made  in  season. 
The  court  said:  "Finally,  petitioners'  attor- 
neys suggest  that  they  should. be  permitted 
to  amend  their  petitions.  I  do  not  think  so. 
If  such  application  to  amend  had  been  made 
before  the  expiration  of  the  year,  I  think 
I  could  have  allowed  such  amendment;  but 
it  was  not.  At  the  end  of  the  year  fixed 
by  the  statute,  there  was  no  sufficient  peti- 
tion filed  upon  which  I  could  grant  hearing 
to  revoke  this  discharge.  To  allow  these 
petitioners  under  guise  of  amendment  \o  file 
new  and  possibly  sufficient,  possibly  insuffi- 
cient, petitions  would  be  exercising  judicial 
power  on  my  part  after,  by  express  enact- 
ment, my  right  to  exorcise  such  power  had 
ceased." 
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133  N.  W.  801,  Ann.  Cas.  1013A  719,  38 
L.R.A.(N.S.)    648. 

Surety  on  appeal  bond.  —  Where  a  judg- 
ment is  rendered  against  a  principal  and  his 
surety  on  an  appeal  bond  the  surety  becomes 
liable  as  a  "creditor"  with  the  principal,  and 
if  the  principal  later  is  adjudicated  a  bank- 
rupt, his  liability  is  not  altered  by  the  bank- 
rupt's discharge.  Bailey  v.  Reeves,  (1912) 
102  Miss.  438,  69  So.  802. 

Surety  on  bond  to  dissolve  attachment.— 
The  defendant's  discharge  in  bankruptcv. 
duly  pleaded  by  him,  does  not  bar  a  plaintiff 
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from  prosecuting  his  claim  to  judgment,  when 
the  plaintifiTs  suit  was  commenced  more  than 
four  months  prior  to  the  commencement  of 
proceedings  in  bankruptcy  by  the  attachment 
of  personal  property  of  the  defendant,  which 
attachment  was  discharged  upon  the  giving 
of  a  bond  with  sureties,  with  a  condition 
therein  that  the  same  should  be  null  and 
void  if  the  final  judgment  or  decree  in  the 
action  in  which  the  writ  was  served  should 
be  forthwith  paid  and  satisfied  after  the  ren- 
dition thereof.  Butterick  Pub.  Co.  v.  E.  F. 
Bowen  Co.,  (1911)  33  R.  I.  40,  80  Atl.  277, 
wherein  the  court  said:  "The  argument  of 
the  defendant  is  that  the  provision  of  this 
section  applies  only  to  those  secondarily  li- 
able on  the  debt  itself,  and  not  to  those  who 
became  surety  f9r  the  bankrupt  in  court  pro- 
ceedings instituted  against  the  bankrupt,  and 
that  the  discharge  prevents  the  happening  of 
the  contingency  upon  which  alone  the  liabil- 
ity of  the  surety  would  arise.  It  relies  in 
support  of  this  contention  largely  upon  the 
authorities  and  the  reasoning  of  Carpenter 
V.  Turrell,  100  Mass.  450,  which  holds  that 
a  discharge  in  bankruptcy  is  a  bar  to  the 
further  prosecution  of  a  suit  against  the 
bankrupt  commenced  by  attachment  more 
than  four  months  before  the  commencement 
of  the  bankruptcy  proceedings,  if  the  attach- 
ment was  dissolved  by  giving  bond  under  the 
statutes  of  Massachusetts,  notwithstanding 
the  provisions  of  the  United  State  bankrupt 
act  which  preserved  the  lien  of  an  attachment 
made  four  months  or  more  before  the  com- 
mencement of  bankruptcy  proceedings,  and 
continued  the  liability  of  sureties  after  the 
discharge  in  bankruptcy  of  their  principal. 
Since  the  decision  in  Carpenter  v.  Turrell, 
supra,  the  Massachusetts  legislature  has  en- 
acted a  statute  permitting  the  entry  of  a  spe- 
cial judgment  against  the  bankrupt.  The 
enactment  of  this  statute,  however,  does  not 
affect  the  weight  that  should  be  given  to 
Carpenter  v.  Turrell  as  an  authority  in  this 
state,  as  we  have  no  statute  similar  to  that 
of  Massachusetts.  We  are  of  the  opinion, 
however,  that  the  better  position  is  one  which 
presen'cs  to  the  bankrupt  the  full  benefit  of 
his  discharge,  and  at  the  same  time  does  not 
deprive  the  creditor  of  the  advantage  which 
the  bankruptcy  law  permits  him  to  have  by 
reason  of  his  attachment  made  more  than 
four  months  before  the  commencement  of 
bankruptcy  proceedings.  This  position,  more 
in  accord  with  reason  and  justice,  as  it  seems 
to  us,  is  supported  by  the  weight  of  au- 
thority." 

Surety  on  release  bond.  —  While  there  is 
some  conflict  the  weight  of  authority  supports 
the  conclusion  that  a  surety  on  a  release  bond 
given  in  an  attachment  suit  is  relieved  by  the 


bankruptcy  of  the  defendant.  Windisch- 
Muhlhauser  Brewing  Co.  v.  Simms,  (1911) 
129  La.  .134,  55  So.  739,  wherein  the  court 
said:  *'In  Keyes  v.  Shannon,  (1844)  8 
Rob.  172,  41  Am.  Dec.  299,  our  predecessors 
decided  that  where  property  attached  was  re- 
leased on  the  execution  of  bond  with  surety, 
and  the  debtor,  before  judgment,  made  a  sur- 
render of  his  property  under  the  state  in- 
solvent laws,  the  surety  will  be  disc!iar«,ro(l. 
The  court  held  that  the' bond  represented  the 
property  so  far  as  the  attaching  creditors 
were  concerned,  that  the  cession  of  property 
dissolved  the  attachment,  and  that  plaintiff, 
having  no  privilege  on  the  property,  could 
have  no  right  of  action  on  the  bond. 

"The  court  said,  inter  alia,  that  the  surety 
bound  himself  to  satisfy  such  judgment  as 
the  plaintiffs  might  obtain  against  the  de- 
fendants in  the  suit  between  them,  and  that 
the  event  on  which  the  surety  undertook  and 
bound  himself  to  pay  never  happened. 

"The  doctrine  of  this  case  has  never  been 
overruled  or  modified.  In  Serra  6  Hijo  v. 
Hoffman,  (1878)  30  La.  Ann.  67,  it  was  held 
that  the  defendant's  discharge  in  bankruptcy 
pendente  lite  did  not  release  the  surety  on 
their  appeal  bond.  In  that  case  a  money 
judgment  had  been  rendered  against  the 
defendants,  who  thereupon  appealed  to  the 
Supreme  Court,  which  affirmed  the  judgment. 
That  case  was  decided  on  the  well-recognized 
rule  that  the  liability  of  a  surety  is  not  af- 
fected by  the  discharge  in  bankruptcy  of  the 
principal  debtor.  Section  16  of  the  bankrupt 
act  of  1898  merely  recognizes  this  general 
rule  of  law.  Section  67  f  of  the  same  stat- 
ute, however,  strikes  with  nullity  all  levies, 
attachments,  or  liens  obtained  through  le- 
gal proceedings  against  an  insolvent  at  any 
time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  in  case  he  is  ad- 
judged a  bankrupt.  It  is  difficult  to  conceive 
how  attachment  proceedings  thus  pronounced 
null  and  void  can  produce  any  legal  effect. 
The  attachment  being  dissolved  by  operation 
of  the  statute,  nothing  is  left  but  a  suit  in 
personam  which  is  stayed  by  the  pendency  of 
the  bankruptcy  proceedings.  In  such  a  case 
the  subsequent  discharge  of  the  debtor  ex- 
tinguishes the  obligation  on  which  the  suit 
was  based,  and  renders  it  legally  impossible 
for  the  creditor  to  recover  judgment  against 
his  former  debtor." 

Lease  with  surety.  —  Notwithstanding  this 
section  a  referee  in  bankruptcy  has  no  right 
to  cancel  a  lease  containing  a  clause  requir- 
ing the  tenant  to  execute  a  bond  with  surety 
for  the  payment  of  at  least  a  substantial  por- 
tion of  the  rent  for  the  entire  term.  In  re 
Sapinsky,  (W.  D.  Ky.  1913)  206  Fed.  523. 


1912  Supp.,  p.  570,  sec.  17a. 

This  section  enumerates  the  debts  provable      228  U.  S.  534,  33  S.  Ct.  687,  57  U.  S.   (L. 
under  section  63a  (see  1912  Supp.  753)  which      ed.)  953. 

are  not  discharged.    Clarke  v.  Rogers,  (1913)  All  provable  debts  released.  —  Section  17 
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broadly  distinguislies  between  debts  which 
have  and  those  which  have  not  been  reduced 
to  Judgment  before  discharge.  American 
Surety  Co.  of  New  York  v.  Spice,  (1912) 
119  Md.  1,  85  Atl.  1031. 

An  action  in  attacliinont  was  based  upon 
indebtedness  due  on  promissory  notes.  It 
appeared  by  agreement  on  the  trial,  while 
plaintiffs  were  submitting  evidence,  that  the 
defendants,  after  the  filing  of  the  declaration, 
had  been  duly  adjudicated  bankrupts,  that  in 
the  bankruptcy  proceedings  the  schedules  of 
assets  and  liabilities  were  filed  as  required 
by  law,  that  the  notes  held  and  sued  on  by 
the  plaintiffs  were  properly  scheduled  among 
the  unsecured  liabilities  of  the  defendant 
bankrupts,  and  that  a  discharge  in  bankrupt- 
cy had  been  duly  and  regularly  granted  to 
each  of  the  defendants.  It  was  heTd  that,  as 
it  appeared  that  the  indebtedness  claimed  by 
the  plaintiffs  was  provable  in  bankruptcy,  the 
defendants  were  relieved  from  liability  there- 
for by  the  discharge  in  bankruptcy  and  a  non. 
suit  was  properly  granted.  Fort-Mi ms  & 
Haynes  Co.  v.  Branan-Akers  Co.,  (1913) 
140  Ga.  131,  78  S.  E.  721. 

Where  a  creditor  who  holds  a  promissory 
note  for  the  purchase  price  of  goods  reduces 
it  to  judgment,  after  a  subsequent  discharge 
of  the  debtor  in  bankruptcy  the  creditor  can- 
not enforce  an  execution  based  on  such  judg- 
ment against  property  of  the  debtor  acquired 
after  such  discharge.  Ford  v.  Blackshear 
Mfg.j::o.,  (1913)   140  Ga.  670,  79  S.  E.  576. 

Nonprovable  debts.  —  The  exemptions  do 
not  rest  upon  any  theory  of  the  exclusion  of 
the  creditor  from  the  Bankruptcy  Act  or  of 
deprivation-  of  right  to  participate  in  the  dis- 
tribution, but  solely  on  the  ground  that  al- 
though such  rights  are  enjoyed,  an  exemp- 
tion from  the  effect  of  the  discharge  is  super- 
added. Friend  v.  Talcott,  (1913)  228  U.  S. 
27,  33  S.  Ct.  505,  57  U.  S.  (L.  ed.)  718. 

History.  — In  Friend  v.  Talcott,  (1913) 
228  U.  S.  27,  33  S.  Ct.  #05,  67  U.  S.  (L.  ed.) 
718,  Chief  Justice  White  said:  **Xhc  Bank- 
ruptcy Act  of  August  19,  1841.  c.  9,  5  Stat. 
440,  in  the  first  section  comprehensively  stat- 
ed the  classes  of  claims  which  were  embraced 
within  its  scope  and  expressly  excluded  cer- 
tain enumerated  classes.  No  exemption  from 
the  operation  of  a  discharge  when  granted 
was  conferred,  and  therefore  all  who  were 
within  the  scope  of  the  act,  while  enjoying 
its  benefits,  were  bound  by  its  burdens.  Un- 
der this  act,  in  Chapman  v.  Forsyth,  (1844) 
2  How.  202,  it  was  held  that  although  a  claim 
was  excluded  from  the  law  if  brought  in  by 
the  voluntary  act  of  the  creditor  and  he 
thereby  participated  in  the  distribution,  the 
creditor  by  such  election  waived  his  right  to 
be  treated  as  not  bound  by  the  statute,  and 
consequently  the  debt  or  claim  was  dis- 
charged. The  Bankruptcy  Act  of  March  2, 
1867,  c.  176,  14  Stat,  517,  presumably  to 
correct  the  injustice  which  arose irom  exclud- 
ing from  all  participation  in  the  distribu- 
tion of  assets  those  creditors  whom  it  was 
thought  because  of  the  meritorious  nature 
of  tneir  debt  should  not  be  bound  by  the 
discharge,   departed  from  the  system  of  ex- 
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eluding  such  creditors  from  the  act  and  on 
the  contrary  adopted  the  principle  of  includ- 
ing them  in  the  benefits  of  the  act  and  yet 
at  the  same  time  exempting  them  from  the 
operation  of  the  discharge.  To  accomplish 
this  result,  §  19  of  the  act  (14  Stat.  525) 
made  a  most  comprehensive  enumeration  of 
provable  debts,  including  as  well  unliquidat- 
ed damages  for  torts  as  for  breaches  of  con- 
tracts. Those  things  which  in  the  act  of 
1841  were  stated  to  be  excluded  from  the 
operation  of  tlie  act  were  embodied  in  a  par- 
ticular section  (§  33,  14  Stat.  333)  dealing 
with  exemptions  from  discharge,  and  to  avoid 
all  possible  misconception  the  section  pro- 
vided *  .  .  .  but  the  debt  may  be  proved, 
and  the  dividend  thereon  shall  be  a  payment 
on  account  of  said  debt.'  It  is  obvious  that 
the  present  act  embodies  the  same  policy, 
since  the  exemptions  from  discharge  which 
are  given  by  the  statute  are  found  in  a  sec- 
tion devoted  to  that  subject  and  are  stated 
in  words,  as  we  have  said,  to  be  exemptions 
from  discharge  allowed  in  favor  of  provable 
debts,  that  is,  debts  entitled  to  participate 
which  are  given  the  benefit  of  an  exemption 
from  the  operation  of  the  discharge." 

Revival  of  discharged  debt.  —  "It  i«  set- 
tled that  a  discharge,  while  releasing  the 
bankrupt  from  legal  liability  to  pay  a  debt 
that  was  provable  in  the  bankruptcy,  leaves 
him  under  a  moral  obligation  that  is  sufii- 
cient  to  support  a  new  promise  to  pay  the 
debt.  And  in  reason,  as  well  as  by  greater 
weight  of  authority,  the  date  of  the  new 
promise  is  immaterial.  The  theory  is  that 
the  discharge  destroys  the  remedy  but  not 
the  indebtedness;  that,  generally  speaking, 
it  relates  to  the  inception  of  the  proceedings, 
and  the  transfer  of  the  bankrupt's  estate 
for  the  benefit  of  creditors  takes  effect  as 
of  the  same  time  to  which  the  discharge  re- 
lates, and  is  as  competent  to  bind  himself  by 
a  promise  to  pay  an  antecedent  obligation, 
which  otherwise  would  not  be  actionable  be- 
cause of  the  discharge,  as  he  is  to  enter  into 
any  new  engagement.  And  so,  under  other 
bankrupt  acts,  it  has  been  commonly  held  a 
promise  to  pay  a  provable  debt,  notwith- 
standing t)ie  discharge,  is  as  effectual  when 
made  after  the  filing  of  the  petition  and  be- 
fore the  discharge  as  if  made  after  the  dis- 
charge. Our  attention  is  not  called  to  any 
decision  in  point  arising  under  the  present 
Bankruptcy  Act;  but  we  deem  it  clear  that 
the  same  rules  should  be  applied."  Zavelo 
V.  Reeves,  (1913)  227  U.  S.  625,  33  S.  Ct. 
365,  67  U.  S.  (L.  ed.)  676. 

"At  common  law  a  verbal  promise  to  pay 
by  a  bankrupt  after  his  adjudication,  wheth- 
er made  before  or  after  his  discharge,  was 
effectual  and  revived  the  debt.  And  tliis  con- 
tinued to  be  so  until  the  enactment  of  the 
Bankrupt  Act,  6  Geo.  IV,  c.  16.  Evan's  Stats, 
vol.  4  p.  454.  The  131st  section  of  this  act 
provides:  'That  no  bankrupt  after  his  cer- 
tificate shall  have  been  allowed  under  any 
present  or  future  commission  shall  be  liable 
to  pay  or  satisfy  any  debt,  claim  or  demand, 
upon  any  contract,  promise  or  agreement 
made  or  to  be  made  after  the  suing  out  of 
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the  commission  unless  such  promise,  contract 
or  agreement  be  made  in  writing,  signed  by 
the  bankrupt,  or  by  some  person  thereto  law- 
fully authorized.*  It  is  obvious  that  this 
statute  expressly  sanctions  the  making  of 
such  promise,  contract,  or  agreement,  before 
the  granting  of  the  certificate.  Its  effect  was 
to  require  a  more  solemn  act  than  a  mere 
verbal  promise.  It  left  the  common  law  un- 
altered in  so  far  as  to  permit  such  promise, 
contract,  or  agreement  to  be  made  before  the 
granting  of  the  certificate,  but  required  that 
the  evidence  of  such  promise,  contract,  or 
agreement  be  in  writing  signed  by  the  bank- 
rupt or  his  authorized  agent.  Bearing  this 
in  mind,  it  at  once  becomes  clear  why  Baron 
Parke,  in  Kirkpatrick  v.  Tattersall,  [130  M. 
&  W.  766],  said  that  it  was  immaterial 
whether  the  promise  was  made  before  or 
after  the  granting  of  the  certificate,  it  was 

1912  Supp.,  p.  573,  sec.  17a  (2). 

I.  False  PatTENSES  or  Eepbesentations. 

Liability  for  obtaining  property  by  false 
pretenses  or  false  representations.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Nuttall,   (S.  D.  N.  Y.  1912)  201  Fed.  557. 

The  statute  should  be  liberally  construed 
so  as  to  prevent  the  discharge  in  bankruptcy 
from  relieving  against  a  liability  •  which 
would  not  exist  but  for  the  fraudulent  con- 
duct of  the  bankrupt.    Gaddy  v.  Witt,   (Tex. 

1911)  142  S.  W.  926. 

Statute  refers  to  property  not  to  services. 
—  To  the  same  effect  as  the  original  note, 
see    Gleason    v.    Thaw,    (C.    C.    A.    2nd    Cir. 

1912)  196  Fed.  359,  wherein  the  court  said: 
"On  June  28,  1906,  the  defendant,  Harry 
K.  Thaw,  was  indicted  for  murder  commit- 
ted in  the  city  of  New  York.  Briefiy  stated, 
the  complaint  alleges  that  in  order  to  secure 
the  services  of  the  plaintiff  as  chief  counsel, 
the  defendant  represented  that  he  was  the 
owner  of  an  interest  of  at  least  $500,000  in 
the  estate  of  his  father  and  had  an  annual 
income  of  $30,000  in  his  own  right.  That 
relying  upon  these  and  other  representa- 
tions, the  plaintiff  consented  to  act  as  coun- 
sel for  the  defendant  and  performed  services 
for  him  in  that  capacity  which  were  worth 
the  sum  of  $60,000  over  and  above  all  pay- 
ments. The  complaint  charges  that  all  of 
these  representations  were  false  and  made 
with  fraudulent  intent.  The  defendant, 
among  other  defenses,  pleaded  in  a  supple- 
mentary answer  his  discharge  in  bankruptcy 
by  the  District  Court  of  Pennsylvania,  dated 
December  29,  1910.  To  this  the  plaintiff  de- 
murs, insisting  that  the  discharge  is  insuffi- 
cient in  law,  the  plaintiff's  cause  of  action 
being  liabilities  for  obtaining  property  by 
false  representations.  The  demurrer  was 
overruled  and  the  plaintiff  sues  out  a  writ 
of  error. 

"The  identical  question  thus  presented  was 
involved  in  Gleason  v.  Thaw,  185  Fed.  345, 
107  C.  C.  A.  463,  34  L.R.A.(N.S.)  894,  de- 
cided February  24,  1911.  The  controversy 
was  between  the  same  parties  and  was  de- 


effective  so  long  as  it  was  a  written  express 
promise  to  pay  notwithstanding  the  granting 
of  the  certificate.  It  also  must  not  be  over- 
looked that  the  English  statute  was  a  part 
of  the  Bankrupt  Act  and  is  regulatory  in  its 
nature  regarding  the  status  of  the  bankrupt 
after  adjudication  and  the  conditions  under 
which  he  may  incur  liability  for  a  debt 
provable  under  the  act  after  adjudication 
and  after  discharge.  There  is  no  such  pro- 
vision in  the  United  States  Bankrupt  Act 
of  July  1,  1898.  In  the  United  States  the 
matter  in  this  regard  is  left  wholly  to  state 
legislation."  Holt  v.  Akarman,  (1913)  84 
X.  J.  L.  371,  86  Atl.  408. 

The  defense  of  a  discharge  in  bankruptcy 
is  personal  to  the  bankrupt.  First  Inter- 
national Bank  of  Portal  v.  Lee,  (1913)  23 
N.  D.  197,  141  N.  W.  716. 


cided  adversely  to  Gleason.  It  may  be  that 
the  court  might  have  decided  the  proposition 
before  them  upon  some  other  ground,  but 
there  can  be  no  doubt  that  the  question 
now  under  consideration  was  before  the  court 
and  was  decided  by  it.  It  is  sufficient  to 
state  the  language  of  the  decision  in  the 
Pennsylvania  case,  as  follows: 

"  'The  petition  for  review  of  this  order  in 
matter  of  law,  under  section  24(b)  of  the 
Bankruptcy  Act,  brings  before  us  the  single 
question,  whether  the  debt  sued  for  in  the 
action  brofUght  by  the  petitioner  against  the 
bankrupt  in  the  Circuit  Court  for  the  South- 
ern District  of  New  Y'ork  was  a  liability  for 
obtaining  property  by  false  pretenses  or 
false  representations,  within  the  meaning  of 
section  17(a)  of  the  Bankruptcy  Act  as 
amended  in  1903.' 

/  "The  court  considers  this  question  at 
length  and  answers  it  in  the  negative,  hold- 
ing that  the  obtaining  of  legal  services  by 
false  and  fraudulent  representations  is  not 
within  the  Bankruptcy  Act  for  the  reason 
that  such  services  are  not  to  be  regarded  as 
property.  This  decision  cannot  be  considered 
as  res  judicata,  for  the  reason  that  it  is  not 
pleaded.  The  issue  upon  a  demurrer  must 
be  confined  to  the  sufficiency  of  the  pleading 
attacked.  Tlie  answer  fails  to  allege  the 
prior  adjudication.  The  defense  that  a  dis- 
charge has  been  granted  is  not  equivalent  to 
a  defense  that  a  judgment  has  been  rendered 
in  a  proceeding  between  the  parties,  holding 
that  the  effect  of  the  discharge  is  to  bar 
this  action.  It  is  not  unlikely  that  an  appli- 
cation to  amend  the  answer  by  pleading  the 
decision  of  the  Pennsylvania  court  would 
have  been  granted.  It  is  enough,  however, 
that  no  such  amendment  was  made.  We  are 
inclined  to  the  opinion  that  the  doctrine  of 
stare  decisis  inay  be  invoked  with  propriety. 
The  Court  of  Appeals  of  the  Third  Circuit 
has  decided  that  obtaining  the  services  of 
the  plaintiff  valued  at  $60,000  by  false  and 
fraudulent  representations  of  the  bankrupt 
as  to  the  amount  and  value  of  his  property 
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and  income  is  not  obtaining  property  by 
false  pretenses  or  false  representations,  and 
that  tne  claim  of  the  plaintiff  is  barred  by 
the  discharge  of  the  defendant  in  bankrupt- 
cy. If  this  question  were  presented  as  an 
original  proposition,  it  is  possible  that  we 
might  take  a  different  view.  The  construc- 
tion for  which  the  defendant  contends  dis- 
criminates against  the  lawyer,  the  physician, 
the  teacher,  and,  indeed,  every  professional 
man  whose  capital  is  his  brains  and  the 
time,  labor  and  money  spent  in  fitting  him 
to  perform  services  of  the  highest  value  to 
those  who  employ  him.  It  is,  we  think,  at 
least  doubtful  whether  Congress  intended  to 
discriminate  against  the  professional  man 
and  in  favor  of  the  business  man,  because, 
in  the  latter  case,  the  bankrupt  has  obtained 
goods  and  in  the  former  he  has  obtained 
services  by  false  and  fraudulent  representa- 
tions. Did  not  Congress  by  the  use  of  the 
comprehensive  word  'property'  intend  to  in- 
clude both  tangible  and  intangible  property? 
The  question,  as  an  original  proposition, 
is  not  free  from  doubt.  Much  may  be  said 
in  favor  of  the  plaintiff's  contention,  but  it 
has  been  decided  adversely  to  him  upon  the 
same  facts  by  a  court  for  whose  judgments 
we  have  the  highest  respect  and  we  are  not 
so  clearly  persuaded  that  their  judgment  is 
erroneous  as  to  justify  us  in  disregarding 
the  rule  of  comity  which  is  peculiarly  ap- 
plicable to  the  present  situation." 

Money  is  "property"  within  the  meaning 
of  the  word  as  used  in  this  section.  Hat- 
lagan  v.  Dowell,    (la.  1913)    139  N.  W.  883. 

Reduction  of  liability  to  judgment  imma- 
terial.—  Under  the  law  as  amended  by  the 
act  of  1903,  as  well  as  under  the  act  of  1867, 
the  creditors*  claim  for  a  liability  created 
by  false  representations  need  not  have  been 
reduced  to  judgment  in  order  to  be  excepted 
from  the  operation  of  the  discharge.  Dilley 
V.  Simmons  Nat.  Bank,  (1913)  108  Ark.  342, 
158  S.  W.  144. 

What  constitutes  —  Purchase  of  goods 
vnth  intent  not  to  pay.  —  In  In  re  Nuttall, 
(S.  D.  N.  Y.  1912)  201  Fed.  5.57,  the  court 
said:  "I  doubt  if  our  courts  will  ever  hold 
that  the  purchase  of  goods  at  an  agreed 
price,  accompanied  by  an  intent  on  the  part 
of  the  purchaser  not  to  pay  for  them,  in  the 
absence  of  any  representation  whatever  as  to 
the  ability  of  the  purchaser  to  pay,  or  any 
representation  of  a  fact  tending  to  induce  a 
sale  and  secure  a  delivery  of  the  property, 
and  in  the  absence  of  any  acts  or  conduct 
tending  to  avoid  or  prevent  inquiry  as  to 
financial  condition,  creates  a  liability  for 
obtaining  property  by  false  pretenses  or 
false  representations.  Such  a  holdinsr  will 
be  a  far  advance  on  the  doctrines  enunciated 
in  Dambmann  v.  Schultinsr  [75  N.  Y.  55.  85 
N.  Y.  6221.  Graham  v.  Meyer  [90  N.  Y.  611], 
and  Cleaveland  v.  Richardson  [132  U.  S. 
318].  In  Atlanta  Skirt  Co.  v.  Jacobs,  8  Ga. 
App.  299,  68  S,  E.  1077,  25  Am.  Bankr. 
Rep.  895,  the  court  did  hold  that:  *A  false 
representation  may  consist  in  the  purchasing 
of  goods  with  no  present  purpose  of  paying 
for  them  and  in  contemplation  of  a  fraudu- 
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lent  insolvency.  To  buy  goods  without  a 
present  intention  to  pay  is  a  false  represen- 
tation  of  one's  intention.  Therefore  to  buy 
goods  without  a  present  intention  to  pay 
will  avoid  a  discharge.'  This  1  am  not  pre- 
pared to  sanction.  Is  it  a  false  pretense  or 
representation  not  to  disclose  one's  intent 
not  to  pay?  It  may  be  that  the  defendants 
were  guilty  of  fraud  (Ames  v.  Moir,  138 
U.  S.  306,  312,  11  Sup.  Ct.  311,  34  L.  Ed. 
951 ) ;  but  a  debt  created  by  the  fraud  of  a 
person  thereafter  adjudged  a  bankrupt  is 
dischargeable,  unless  same  was  created  by 
his  fraud  'while  acting  as  an  officer  or  in 
any  fiduciary  capacity'  (Crawford  v.  Burke, 
195  U.  S.  176,  25  Sup.  Ct.  9,  49  L.  Ed,  147; 
Tindle  v.  Birkett,  205  U.  S.  183,  27  Sup. 
Ct.  493,  61  L.  Ed.  762).  Of  course,  this 
does  not  apply  to  the  'fraud'  involved  in 
'obtaining  property  by  false  pretenses  or 
false  representations.'  * 

False  statements  to  surety.  —  The  applica- 
bility of  this  section  to  obtaining  money 
from  a  third  party  as  the  results  of  false 
statements  made  to  a  surety  was  considered 
but  not  decided  in  In  re  Dunfee,  (N.  D.  N. 
Y.  1913)  206  Fed.  745. 

Promissory  notes  given  by  bankrupt,  —  In 
Rudstrom  v.  Sheridan,  (1913)  122  Minn. 
262,  142  N.  W.  313,  the  facts  were  as  fol- 
lows: The  defendant's  husband  was  indebt- 
ed to  the  plaintiff  upon  certain  overdue  obli- 
gations which  he  was  unable  to  pay.  In  set- 
tlement of  the  same  the  husband  made  and 
delivered  to  the  plaintiff  several  promissory 
notes  payable  at  future  dates.  The  defend- 
ant became  a  joint  maker  upon  those  new 
notes.  The  husband  and  wife  at  the  time 
of  the  transaction  agreed  to  procure  the  in- 
dorsement of  a  relative  of  the  wife,  who  was 
financially  responsible.  This  they  failed  to 
do.  The  old  notes  were  not  surrendered,  nor 
did  plaintiff  part  with  any  property  or  prop- 
erty right  in  reliance  upon  the  agreement  to 
procure  such  indorsement.  Ihe  defendant 
subsequently  became  a  bankrupt,  and  in  due 
proceedings  in  the  bankruptcy  court  was  dis- 
charged from  all  her  debts.  It  was  held 
that  the  transaction  stated  did  not  amount 
to  "obtaining  property  by  false  pretenses  or 
false  representations,"  and  that  the  defend- 
ant was  by  her  discharge  released  from  lia- 
bility on  the  notes. 

Constructive  fraud.  —  To  the  same  effect 
as  the  original  note,  see  Cooper  Grocery  Co. 
V.  Gaddy,   (Tex.  1911)   141  S.  W.  825. 

Effect  of  waiving  the  tort.  —  A  creditor 
entitled  to  prosecute  a  claim  against  the 
bankrupt  in  contract  or  tort,  who  accepts  a 
dividend  under  a  composition,  is  not  thereby 
precluded  from  suing  in  tort  to  recover  a 
balance.  Friend  v.  Talcott,  (1913)  228  U. 
S.  27,  33  S.  Ct.  505,  57  U.  S.  (L.  ed.)  718. 

n.  Wilful  and  Malicious  Injukies. 

Wilful  and  malicious  injuries.  —  To  the 
same  effect  as  the  original  note,'  see  In  re 
Toklas,   (E.  D.  N.  Y.  1912)   201  Fed.  377. 

The  wrongful  and  fraudulent  appropriation 
of  the  property  of  another  is  a  "wilful  and 
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malicious  injury"  to  such  property.     Halla- 
gan  V.  Dowell,   (la.  1913)   139  N.  W.  883. 

Forcible  detainer.  —  A  judgment  for  dam- 
ages for   forcible  entry  and  detainer  is  not 
dischargeable   in   bankruptcy.     Thus   in   the 
case  of  In  re  Munro,  (N.  D.  N.  Y.  1912)   195 
Fed.  817,  it  appeared  that  one  Kittle  Fults 
obtained  a  judgment  in  the  Supreme  Court 
of  the  state  of  New  York  against  John   C. 
Munro    for    damages   for    a    wrongful    entry 
on    a    forcible    detainer    of    certain    real    es- 
tate.    The   facts   disclosed   that   Mrs.    Fults 
was    in    possession    of    the    farm    owned    by 
Munro   under   a   lease   to   her   husband    and 
assigned  by  him  to  her  with  the  knowledge 
and   consent  of   Munro,  who  had  recognized 
her  as  tenant;  that  summary  proceedings  to 
dispossess     were     commenced     against     Mr. 
Fults,  to  which  Mrs.  Fults  was  not  made  a 
party,  before  a  justice  of  the  peace,  and  re- 
sulted  in   the  granting  by  the  justice  of  a 
warrant  to  dispossess.    Armed  with  this  war- 
rant, an  officer  and  Munro  went  to  the  prem- 
ises, in  the  absence  of  the  husband,  the  sole 
party  defendant  in  the  proceedings,  and  in- 
formed Mrs.  Fults  they  had  come  to  put  her 
out  and  were  going  to  do  so.     Mrs.   Fults 
denied  their  right  to  remove  her  or  put  her 
out   of   possession   and   went   to  consult   an 
attorney.     During   her   absence,   Munro   and 
the   officer   proceeded    to  take   possession    of 
the  farm  and  stock  thereon  and  removed  all 
the    household    property    and    belongings    of 
Mrs.  Fults  from  the  home  and  premises  and 
to  and  across  the  highway  to  other   prem- 
ises, where  they  were  left  in  the  limits  of 
the   public  highway;    the   horses   being   tied 
to  the  fence.    One  Lockwood,  an  assistant  of 
the  officer,  was  put  in  charge  of  the  premises 
by    the    defendant    Munro,    and    Lockwood, 
armed  yrith  a  gun,  walked  up  and  down  in 
front  of  Mrs.  Fults'  things  during  the  night 
and    ordered   her  and   her   husband   to   keep 
off  that  side  of  the  road,  the  side  the  house 
and  premises  were  on.     Mrs.  Fults  remained 
with  her  things  in  the  highway  during  the 
night,  and  Lockwood  walked  up  and  down, 
and  on  two  or  three  occasions  fired  off  the 
gun.    The  court  said:     "The  right  to  be  and 
remain  on  the  farm  and   in  the  house  and 
to  keep  her  horses  in  the  barn  and  her  in- 
terest in  the  growing  crops  was  a  right  of 
property.     Deprived   of   it   wrongfully,    Mrs. 
Fults  was  necessarily   injured   in  her   prop- 
erty.     She    was    deprived    of    her    property. 
When  she  returned  from  Syracuse  and  found 
Munro  and  the  officer  in  possession,  she  en- 
tered on  the  premises  to  get  some  puppies. 
She  was  told  she  could  not  have  them  and 
was  then  forcibly  put  off  the  premises  by  the 
officer,  who  took  her  by  the  arm  and  put  her 
off.     Here  was  injury  to  her   person.     This 
woman    was    not    compelled    to    enter    on    a 
phvsical  struggle  for  the  possession,  and  any 
unlawful   laying  on   of  hands  by  the  officer 
was   an   injury   to   her  person.     It   was  not 
necessary    that    she    be    beaten,    bruised,    or 
maimed.      She   was   deprived    of    her    lawful 
shelter,  and  this  was  an  injury  to  her  per- 
son.   Only  a  barbarous  court  or  judge  would 
say  that  a  woman  is  not  injured  in  her  per- 
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son  when  unlawfully  taken  hold  of  and  led 
from  her  home,  where  she  lias  the  right  to 
be,  to  the  opposite  side  of  the  highway,  and 
left  in  the  public  highway  with  her  house- 
hold goods  and  personal  belongings  also  un- 
lawfully removed  at  the  same  time,  and 
kept  out  of  her  home  by  threats,  menacing 
conduct,  and  the  firing  of  a  gun,  all  ol 
which  acts  naturally  inspire  fear.  All  this 
is  calculated  to  shock  the  nerves  and  affect 
and  injure  the  physical  condition.  In  this 
case  there  was  an  actual  assault  and  bat- 
tery perpetrated  in  order  to  make  effectual 
the  forcible  detainer  of  wlfich  it  formed  a 
part.  Wood  v.  Phillips,  43  N.  Y.  152,  160- 
158.  Was  this  a  willful  and  malicious  in- 
jury? It  is  the  settled  law  of  the  case  as 
between  the  bankrupt  and  Mrs.  FultS  that 
there  was  no  authority  or  justification  what- 
ever for  the  removal  of  Mrs.  Fults  from  the 
premises  or  her  detainer  therefrom.  The 
removal  proceedings  were  invalid,  and  so 
held  on  appeal.  So  far  as  Mrs.  Fults  w£M 
concerned,  she  was  not  even  a  party,  and 
she  owned  and  was  occupying  under  the 
lease  with  the  knowledge  and  approval  of 
Munro.  After  the  unlawful  entry  was  con- 
summated, in  the  absence  of  Mrs.  ^Fults,  the 
removal  of  property  took  place,  and  while 
this  was  going  on,  Mrs.  Fults  was  assaulted 
and  led  from  the  premises.  After  possession 
had  been  delivered  to  Munro,  one  Lockwood 
was  left  on  the  premises  by  direction  of 
Munro.  He  was  an  assistant  of  the  officer 
in  the  removal,  but  made  the  agent  of 
Munro  thereafter  and  acted  as  such.  After 
possession  was  delivered  to  Munro,  the  func- 
tions and  authority  of  the  officer  as  such 
and  under  the  warrant  of  dispossession  ceased. 
Lockwood  thereafter  was  the  mere  agent  of 
Munro.  Munro  was  therefore  responsible  for 
all  that  took  place  during  the  night,  and, 
as  the  officer  and  Lockwood  were  there  with- 
out any  process  whatever  against  Mrs. 
Fults,  neither  of  them  had  any  warrant  or 
justification  for  laying  hands  on  her  person 
while  her  property  was  being  removed.  As 
the  Court  of  Appeals  justly  said,  Munro  was 
responsible  for  all  the  force  used  in  detain- 
ing Mrs.  Fults  from  the  premises  or  the 
premises  from  her.  That  these  unlawful  acts 
were  willful  is  beyond  question.  The  injury 
was  willful.  Was'it  a  malicious  injury  with- 
in the  meaning  of  section  17  of  the  bank- 
ruptcy act? 

"In  the  common  acceptance  of  the  word 
'malice,'  it  implies  hatred,  spite,  or  ill  will: 
but  the  words  'malicious  injuries  to  the  per- 
son or  property  of  another'  were  not  used  in 
this  sense  by  Congress  in  enacting  section 
17  of  the  bankrupt  act.  .  .  .  Injury  to 
person  or  property  in  the  legal  sense  is  a 
malicious  injury  m  the  absence  of  hatred, 
spite,  or  ill  will,  provided  the  act  was  in- 
tentional, wrongful,  and  without  just  cause 
or  excuse.  It  seems  to  me  that  the  judg- 
ment itself  in  this  case  under  the  pleadings 
establishes  that  the  acts  of  Munro,  consti- 
tuting the  forcible  detainer,  were  unlawful, 
wrongful,  and  without  just  cause  or  excuse. 
The  record,  made  a  part  of  the  papers  here, 
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establishes  tbis  beyond  all  question.  Neither 
Munro  nor  Lock  wood,  his  agent,  was  armed 
with  any  process  whatever  against  Mrs. 
Fults,  the  tenant  in  possession.  The  warrant 
of  dispossession  issued  against  the  husband, 
Willian  Fults,  had  no  validity  as  to  him  as 
was  subsequently  held  on  appeal,  and  clear- 
ly none  against  Mrs.  Fults  at  any  time.  The 
acts  of  Munro  and  Lockwood,  his  agent, 
were  therefore  wrongful  and  committed  with- 
out any  just  cause  or  excuse.  The  acts  of 
Lockwood  in  denying  to  Mrs.  Fults  the  right 
to  take  her  puppies,  in  taking  her  by  the 
arm  and  leading  her  from  the  premises  and 
in  marching  up  and  down  during  the  night 
armed  with  a  gun,  which  was  nred  at  in- 
ter\'al8  and  without  necessity,  indicate  moral 
turpitude  or  wrong.  1  think  a  case  is 
within  the  exception  when  the  act  producing 
injury  to  person  or  property  was  wrongful, 
intentional,  and  done  without  just  cause  or 
excuse;  that  is,  a  wrongful  act  was  done  un- 
der circumstances  from  which  with  the  na- 
ture of  the  act  the  law  implies  malice."  See 
also  the  same  case  reported  in  197  Fed. 
450. 

III.  Miscellaneous. 

Support  of  wife  or  child.  —  The  bank- 
ruptcy statlite  as  it  has  existed  since  1903 
expressly  provides  that  alimony  due  or  to 
become  due  for  maintenance  or  support  of 
wife  or  child  is  exempt  from  discharge.  Al- 
though there  was  no  such  express  exemp- 
tion in  the  bankruptcy  statute  prior  to  the 
amendment  in  1903,  that  amendment  was 
merely  declaratory  of  the  true  meaning  and 
sense  of  the  statute  as  originally  enacted. 
In  re  Williams,  (1913)  208  N.  Y.  32,  101 
N.  E.  863,  46  L.R.A.(N.S.)    719. 

Judgment  for  breach  of  promise  of  mar- 
riage accompanied  by  seduction.  —  This  sec- 
tion prevents  the  discharge  of  a  bankrupt 
for  a  judgment  for  breach  of  promise  of  mar- 
riage accompanied  by  seduction.  In  re 
Warth,  (C.  C.  A.  2d  Cir.  1912)  200  Fed.  408, 
wherein  the  court  said:  "The  action  was  in 
form  for  breach  of  promise  to  marry.  The 
seduction  was  in  form  but  an  aggravation 
of  the  damage.  The  strict  rule  of  the  com- 
mon law  that  a  woman  who  consents  cannot 
complain  directly  of  the  greatest  possible 
wrong,  had  to  be  adhered  to.  But  the  ac- 
tion while  in  form  upon  contract  was  in 
substance  for  the  gross  fraud  which  the  man 
perpetrated  in  taking  advantage  of  the  con- 
fidential relation  established  by  the  marriage 
engagement  to  accomplish  the  woman's  dis- 
honor. The  substantial  damages  which  the 
petitioner  obtained  were  not  for  the  depriva- 
tion of  the  matrimonial  alliance,  but  for 
the  loss  of  character  and  the  ever-continuing 
shame  and  sorrow. 

"It  has  been  the  policy  of  the  Bankruptcy 
Act  to  discharge  honest  debtors  but  not  to 
afford  a  shield  to  willful  wrongdoers  and  to 
avoid  the  possibility  that  seducers  might 
take  advantage  of  it.  Congress  in  1903  passed 
an   amendment   providing   that   liability   for 
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'the  seduction  of  an  unmarried  female'  should 
not  be  discharged.  The  provision  is  broad 
and  we  have  no  doubt  applies  and  was  in- 
tended to  apply  to  every  case  where  there 
is  liability  for  seduction  whether  the  action 
to  enforce  such  liability  be  based,  as  is  per- 
mitted in  some  states,  directly  upon  the  es- 
sential wrong,  or  by  reason  of  the  limita- 
tions of  the  common  law,  be  founded  upon 
the  incident — the  refusal  to  marry.  To  say 
that  Congress  intended  to  distinguish  be- 
tween these  cases  is  to  say  that  it  intended 
to  further  favor  seducers  in  those  jurisdic- 
tions where  they  are  already  favored  by  ad- 
herence to  an  artificial  form  of  action  which 
often  operates  to  prevent  the  enforcement 
of  a  morally  just  demand. 

"The  contention  is  made  that  as  the  action 
is  in  form  for  breach  of  contract  some  por- 
tion of  the  damages  awarded  must  have 
been  for  the  loss  of  the  matrimonial  alliance 
and  that  as  the  judgment  cannot  be  split 
up  all  must  be  discharged.  As  already  point- 
ed out,  however,  the  real  wrong  for  which 
the  plaintiff  recovered  was  for  the  seduction, 
and  in  the  absence  of  any  showing  to  the 
contrary  it  will  be  presumed  that  the  sub- 
stantial damages  were  awarded  for  that." 

The  above  decision  was  rendered  on  a 
petition  for  the  revision  of  the  proceedings 
of  the  District  Court  for  the  Eastern  Dis- 
trict of  New  York.  The  decision  in  the  Dis- 
trict Court  was  rendered  by  Judge  Veeder 
and  contains  a  learned  exposition  of  the 
question,  in  part  as  follows:  "The  earliest 
case  arose  in  this  court  under  circumstances 
identical  with  those  involved  in  the  present 
application.  In  re  McCauley,  (D.  0.)  101 
Fed.  223.  After  the  stay  granted  in  that 
proceeding  had  expired,  the  bankrupt  moved 
in  the  state  court  for  a  cancellation  of  the 
judgment  record,  but  the  application  was 
denied.  Disler  v.  McCauley,  66  App.  Div. 
42,  73  N.  Y.  Supp.  270.  To  the  same  effect 
is  Biela  v.  Urbanczyk,  38  Tex.  Civ.  App. 
213,  85  S.  W.  461.  These  cases  hold  that 
the  statutory  exception  refers  to  actions  for 
torts,  and  that  inasmuch  as  the  right  of 
action  for  breach  of  promise  of  marriage, 
even  when  accompanied  by  seduction,  rests 
entirely  upon  the  contract  and  its  breach,  it 
falls  within  the  general  rule  rather  than 
the  exception. 

"On  principle  no  other  conclusion  seems 
possible.  The  action  for  breach  of  promise  of 
marriage  is  in  form  and  substance  contract- 
ual, and  differs  from  other  forms  of  action 
on  contracts  only  in  permitting  damages,  on 
occasion,  to  be  given  as  for  a  w^rong.  Fin- 
la>  V.  Chirney,  20  Q.  B.  D.  494;  Thorn  v. 
Knapp,  42  N.  Y.  474,  1  Am.  Rep.  561.  While 
damages  for  seduction  as  a  distinct  ground 
of  action  cannot  be  added  to  the  damages 
which  the  plaintiff  is  entitled  to  recover  for 
a  breach  of  promise,  seduction  may,  if  al- 
leged, be  shown  in  aggravation  of  damages, 
on  the  ground  that  compensation  for  the  in- 
jury sustained  by  the  breach  cannot  be  just- 
ly estimated  without  taking  into  considera-. 
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tion  the  increased  humiliation  and  distress 
to  which  the  plaintiff  has  been  exposed.  Knif- 
fen  V.  McConnell,  30  N.  Y.  285.  In  other 
words,  proof  of  seduction  is  competent,  not 
to  sustain  the  action,  or  as  constituting  a 
separate  cause  of  action,  but  to  enhance  the 
damages.  Wells  v.  Padgett,  8  Barb.  (N.  Y.) 
323.  This  is  necessarily  so  in  jurisdictions 
where  the  common-law  rule  prevails,  accord- 
ing to  which  a  seduced  woman  cannot  main- 
tain an  action  for  her  own  soduction.  Such 
is  the  rule  in  this  state  (Hamilton  v.  Lomax, 
26  Barb.  (N.  Y.)  615;  Getzelson  v.  Bern- 
stein, 15  Misc.  Rep.  627,  37  N.  Y.  Supp. 
220),  although,  under  exceptional  circum- 
stances, such  an  action  was  sustained  in 
Graham  v.  Wallace,  60  App.  Div.  101,  63 
X.  Y.  Supp.  372.  Mutual  fault  i's  the  ex- 
planation of  the  common  law  rule.  A  se- 
duced woman  cannot  recover  because  she 
consents.  Hamilton  v.  Lomax,  supra.  Yet 
by  statute  seduction  is  punishable  as  a  crime. 
Penal  Code  (N.  Y.)   sec.  284. 

"What  effect,  then,  is  to  be  given  to  the 
express  reservation  of  seduction  in  the  amend- 
ment of  1003?  Apparently  none,  unless  it 
be  held  to  determine  the  conflict  of  author- 
ity as  to  whether  a  parent's  action  for  loss 
of  services  of  his  daughter .  occasioned  by 
seduction  is  within  the  exception.  Compare 
In  re  Freche,  (D.  C.)  109  Fed.  620,  with  In 
re  Sullivan,  2  Am.  Bankr.  Rep.  30.  For  it 
had  been  held  prior  to  the  amendment  that 
where  a  seduced  woman  was  permitted  by 
statute  to  prosecute  an  action  in  her  own 
name,  the  debt  was  not  discharged.  In  re 
Maples,  (D.  C.)  105  Fed.  919.  And  it  is 
clear  that  where,  as  in  this  state,  no  such 
action  is  allowed,  no  effect  whatever  can  be 
given  to  the  amendment.  The  judgment  in 
issue  represents  a  liability  either  for  breach 
of  promise  of  marriage  alone,  or  for  breacli 
of  promise  of  marriage  enhanced  in  amount 
by  seduction.  It  must  necessarily  be  taken 
to  represent,  in  part  at  least,  a  liability  for 
breach  of  promise  of  marriage,  because  that 
is  the  cause  of  action  alleged  in  the  com- 
plaint, and  the  only  cause  of  action  that  the 
plaintiff  could  maintain  under  the  circunt- 
stances.      Probably    it    represents    also,    in 


part,  a  liability  for  seduction.  But  how  can 
that  be  determined  upon  a  general  verdict? 
Even  assuming  such  to  be  the  case,  how  can 
it  be  determined  what  part  of  the  judg- 
ment represents  such  liability?  We  have, 
then,  in  this  case,  at  the  utmost,  a  judg- 
ment on  a  general  verdict  representing,  in 
part,  a  liability  for  breach  of  promise  of 
marriage,  which  is  not  within  the  exceptions 
specified  in  the  act  and  is  therefore  dis- 
chargeable, and  representing,  in  part,  a  lia- 
bility for  seduction,  which  is  within  the  ex- 
ception, and  is  therefore  not  dischargeable. 
In  this  situation  it  is  clear  that,  inasmuch 
as  a  debt  must  be  discharged  unless  it  be 
brought  within  an  exception  to  the  general 
rule  of  dischargeability,  a  composite  debt 
must  be  held  to  fall  within  the  general  rule. 
Cooke  V.  Plaisted,  181  Mass.  82,  62  N.  E. 
1054. 

'The  petitioner  relies  upon  the  case  of 
Bond  V.  Milliken,  134  Iowa  447,  109  N. 
W.  774,  120  Am.  St.  Rep.  440,  where,  after 
holding  that  a  breach  oi  promise  to  marry 
was  not  a  willful  and  malicious  injury 
within  the  exception,  the  court  added:  *lt 
may  well  be  that,  although  the  action  is 
technically  for  breach  of  contract,  if  there 
is  seduction  as  an  accompanying  fact,  the 
claim,  so  far  as  it  is  for  the  special  recovery 
of  damages  due  to  the  seduction,  may  be 
held  to  be  a  claim  for  willful  and  malicious 
Injury  to  the  person;  and  no  doubt,  un- 
der the  amendment  to  section  17  of  the  Bank- 
ruptcy Act  of  February  6,  1903,  which  en- 
larges the  exceptions  from  the  effect  of  a 
discharge  so  as  to  include  liabilities  for  the 
seduction  of  an  unmarried  female  or  for 
criminal  conversation,  the  claim  of  damages 
for  seduction  in  an  action  for  breach  of 
promise  of  marriage  is  reserved.* 

"Undoubtedly,  as  already  indicated,  the 
first  sugtrestion  would  be  sound  if  it  were 
possible  to  ascertain  how  far  the  judgment  is 
for  the  special  recovery  of  damages  due  to 
seduction.  So  far  as  the  reference  to  the 
amendment  of  1903  is  concerned,  it  is  suffi- 
cient to  note  that  in  Iowa  an  unmarried 
woman  may  by  statute  prosecute  an  action 
for  her  own  seduction." 


1912  Supp.,  p.  577,  sec.  17a  (3), 

Debts  not  duly  scheduled.  —  To  the  same 
effect  as  the  original  note,  see  Miller  v. 
Guasti,   (1912)    226  U.  S.  170,  33  S.  Ct.  49, 


57  U.  S.  (L.  Ed.)   173;  Ralev  v.  D.  Sullivan 
&  Co.,   (Tex.  1913)   159  S.  W.  99. 
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Fraud.  —  The  character  of  fraud  neces- 
sary to  save  a  demand  or  judgment  from  the 
operation  of  the  bankrupt  act  is  "positive 
fraud,  or  fraud  in  fact,  involving  moral  tur- 
pitude or  intentional  wrong,  as  does  embez- 
zlement, and  not  implied  fraud,  or  fraud  in 
law,  which  may  exist  without  imputation  of 
bad  faith  or  immorality."  In  other  words, 
the  character  of  fraud  contemplated  by  the 
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bankrupt  act  is  fraud  accomplished  by  false 
representations,  by  words  or  conduct,  or  by 
concealment  of  that  which  should  have  been 
disclosed,  which  deceives  and  is  intended  to 
deceive  another,  who  acts  upon  it  to  his  in- 
jury. Louisville  &  N.  R.  Co.  v.  Bryant, 
(1912)   149  Ky.  359,  149  S.  W.  830. 

The   term   "fraud"    in   the   clause   of   the 
bankruptcy  act  of  1867,  defining  the  debts 


\ 


1dl2  Snpp.,  p.  67d,  sec.  17a  (4).       BANKRUPTCY.  1912  Supp.,  p.  57d,  sec.  18«. 


from  which  a  hankrupt  is  not  relioved  by  a 
discharge  under  the  bankruptcy  act,  was 
held  to  mean  positive  fraud,  or  fraud  in 
fact  involving  moral  turpitude  or  intentional 
wrong;  and  not  implied  fraud,  or  fraud  in 
law,  which  may  exist  without  the  imputa- 
tion of  bad  faith  or  immorality.  While  the 
later  bankrupt  act  differs  in  language  from 
the  act  of  1807  the  purposes  of  the  acts  are 
the  same,  and  the  term  "fraud"  in  the  later 
act  is  to  bo  given  the  same  meaning  as  in 
the  act  of  18(57.  Dilley  v.  Simmons  Nat. 
Bank,    (1913)    108  Ark.  342,  158  S.  W.  144. 

Embezzlement.  —  A  claim  created  by  em- 
bezzlement is  by  the  express  provisions  of 
the  clause  not  aflfected  by  a  discharge  in 
bankruptcy.  Ex  parte  Butler-Keyser  Mfg. 
Co.,    (1911)    374  Ala.  237,  56   So.  9G0. 

The  word  "officer"  includes  an  officer  of 
a    private    corporation.      Tatum    v.    Leigh, 

(1911)  136  Ga.  791,  72  S.  E.  236,  Ann.  Cas. 
19J2D  216. 

Fiduciary  capacity — Express  and  implied 
trusts.  —  The  phrase  **in  any  fiduciary  ca- 
pacity" has  reference  to  express  and  not  to 
implied  trusts.  American  Agr.  Chemical  Co. 
V.  Berry,  (1913)  110  Me.  528,  87  Atl.  218; 
American  Surety  Co.  of  New  York  v.  Spice, 

(1912)  119    Md.    1,    85    Atl.    1031. 

The  bankruptcy  statute  does  not  refer, 
when  using  the  words  "fiduciary  capacity," 
to  a  debt  "founded  upon  an  open  contract, 
or  upon  a  contract  express  or  implied,"  even 
though  suit  may  be  brought  in  trover  there- 
on. In  re  Toklas  Bros.,  (E.  D.  N.  Y.  1912) 
201   Fed.  377. 

An  agent  intrusted  by  his  principal  with 
heer  to  deliver  to  laborers  under  his  super- 
vision and  to  collect  the  pay  therefor  and  pay 
the  money  over  to  such  principal  is  not  acting 
in  a  "fiduciary  capacity"  within  the  mean- 
ing of  this  section.  In  re  Camelo,  (N.  D. 
N.  Y.  1912)  ]95  Fed.  632,  wherein  the  court 
said:  "In  Crawford  v.  Burke,  [195  U.  S. 
176,  25  Sup.  Ct.  9,  49  L.  ed.  147]  it  was 
held  that  a  commission  mercliant  and  factor 
who  sells  for  others  is  not  indebted  in  a 
fiduciary  capacity  within  the  bankruptcy  act 
by  withholding  the  money  received  for  prop- 
erty received  and  sold  by  him,  and  that  the 
same  rule  applies  to  a  broker  carrying  stocks 
on  a  margin  and  wlio  sells  same  and  fails  to 
pay  over  the  proceeds  to  his  principal.  See 
Chapman  v.  Forsyth,  2  How.  202,  11  L.  Ed. 
236;  Neal  v.  Clark,  95  U.  S.  704,  708,  24 
L.  Ed.  586;  Hennequin  v.  Clews,  111  U.  S. 
676,    679,   4    Sup.    Ct.   576,   28    L.    Ed.    565; 


Noble  V.  Hammond,  129  U.  S.  65,  68,  9  Sup. 
Ct.  235,  32  L.  Ed.  621;  Upshur  v.  Briscoe, 
138  U.  S.  365,  375,  11  Sup.  Ct.  313,  34  L.  Ed. 
931.  Under  the  Bankruptcy  Act  of  1867, 
R.  S.  5117,  the  rule  was  different  because 
of  the  language  of  that  act,  as  is  clearly 
pointed  out  in  Crawford  v.  Burke,  supra  at 
page  185)  of  195  U.  S.,  25  Sup.  Ct.  9,  49  L. 
Ed.  147.  But  under  that  act  the  words 
'fiduciary  character'  had  the  same  meaning 
as  now.  Mulock  v.  Byrnes,  129  N.  Y.  23, 
25,  29  N.  E.  2414.  In  that  case  it  was  held 
that  a  judgment  recovered  on  an  indebted- 
ness incurred  by  defendant  because  of  his 
failure  to  pay  over  rents  collected  by  him  as 
agent  was  barred  by  the  discharge  in  bank- 
ruptcy; that  such  a  debt  is  not  one  incurred 
while  acting  in  a  fiduciary  capacity  within 
the  meaning  of  the  bankruptcy  act." 

Misappropriation  by  a  partner  of  partner- 
ship funds  is  not  a  misappropriation  by  him 
while  acting  in  a  "fiduciary  capacity,"' with- 
in the  meaning  of  the  provision  excepting 
certain  debts  from  the  effect  of  a  discharge 
in  bankruptcy.  Kargor  v.  Orth,  (1911)  116 
Minn.   124,    133   N.   VV.   471. 

The  plaintiff  and  the  defendant  were  equal 
partners  in  a  private  bank  of  which  the 
former  was  president  and  the  latter  cashier. 
The  cashier  was  permitted  to  manage  the 
bank  and  certain  other  business  of  the  firm 
as  he  chose;  the  result  being  a  considerable 
loss.  The  president  sued  the  cashier  for  the 
loss,  alleging  fraud  and  mismanagement 
while  acting  as  partner  in  a  fiduciary  ca- 
pacity or  relation.  The  defendant  pleaded  a 
discharge  in  bankruptcy;  the  plaintiff,  who 
had  notice  of  the  proceedings,  having  filed 
no  claim  therein.  It  was  held  that  such 
discharge  was  a  good  defense;  the  relation  be- 
tween partners,  under  the  circumstances  indi- 
cated, not  being  the  fiduciary  relation  re- 
ferred to  in  section  17.  Inge  v.  Stillwell, 
(1912)  88  Kan.  33,  127  Pac.  627,  42  L.R.A. 
(N.S.)    1093. 

Fa^ts  held  to  shou^  that  moneys  sought  in 
a  bill  for  an  accounting  were  received  by  the 
bankrupt  in  a  "fiduciary  capacity."  Williams 
v.  Virginia-Carolina  Chemical  Co.,  (Ala. 
1913)    62  So.  755. 

Reduction  of  liability  to  judgment,  —  The 
original  character  of  the  liability  of  one 
acting  in  a  fiduciary  capacity  is  not  lost  by 
being  reduced  to  judgment.  Brown  v,  Han- 
nagan,    (1911)   210  Mass.  246,  96  N.  E.  714. 

This  section  is  cited  in  Morris  v.  Coiiey, 
(1912)    104  Ark.  226,  148  S.  W.  257. 


1912  Supp.,  p.  579,  sec.  18a. 

Commencement  of  proceedings.  —  To  the 
same  effect  as  the  original  note  see  In  re 
Flatland,  (C.  C.  A.  9th  Cir.  1912)  196  Fed. 
310. 

The  order  must  designate  a  day  upon 
which  the  absent  defendant  or  bankrupt  is 
required  to  appear  and  demur,  answer  or 
plead.     Sidney  L.   Bauman  Diamond   Co.  v. 


Hart,  (C.  C.  A.  5th  Cir.  1911)  192  Fed.  498. 
Publishing  order  of  court.  —  The  order  of 
the  court  directing  substituted  service  upon 
the  absent  defendant  or  bankrupt  must  be 
published.  Sidnev  U.  Bauman  Diamond  Co. 
v.  Hart,  (C.  C.  A.  5tli  Cir.  1911)  192  Fed* 
498. 
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1912  Supp.,  p.  581,  sec.  18b. 

Right  to  appear  and  plead.  —  The  receiver 
appointed  by  the  state  court  is  competent  to 
resist  the  petition  for  adjudication.  In  re 
Gold  Run  Mining  &  Tunnel  Co.,  (D.  C. 
Colo.   1912)    200   Fed.   162. 

I'otcer  of  court  to  admit  other  parties. — 
Section  18b  provides  that  the  bankrupt  or 
any  creditor  may  appear.  That  is  a  grant 
of  riglit  to  bankrupts  and  to  creditors,  but 
the  statute  in  no  sense  declares  against  the 
power  of  the  court  to  admit  other  parties 
who  are  in  a  legitimate  way  interested  in 
the  Questions  involved  in  the  proposition  of 
adjuaication.  Blackstone  v.  Everybody's 
Store,  (C.  C.  A.  Ist  Cir.  1913)   207  Fed.  752. 

Appearance  within  reasonable  time.  —  If  a 
party  who  files  an  involuntary  petition  de- 
sires  to    put    in    default    all    those    persons 

1912  Supp.,  p.  582,  sec.  18c. 


who  have  a  right  to  appear  and  plead  to 
the  petition,  he  should  issue  the  usual  sub- 
pcena,  and  then  the  law  fixes  the  time  with- 
in which  every  one  who  has  a  right  to  plead 
may  appear;  otherwise,  the  adjudication  will 
not  be  binding  on  those  who  do  not  consent 
to  it  if  they  appear  within  a  reasonable  time 
and  ask  to  plead.  B-R  Electric  &  Telephone 
Mfg.  Co.  v.  ^tna  Life  Ins.  Co.,  (C.  C.  A. 
8th  Cir.  1913)   206  Fed.  885. 

Adjudication  within  five  days  voidable.— 
An  order  of  adjudication  in  involuntary 
bankruptcy  is  voidable  by  a  creditor,  if  made 
within  five  days  after  the  return  day,  even 
though  the  bankrupt  voluntarily  appears  and 
consents  to  it.  B-R  Electric  &  Telephone 
Mfg.  Co.  V.  iEtna  Life  Ins.  Co.,  (C.  C.  A. 
8th  Cir.  1913)   206  Fed.  885. 


Time  of  verification.  —  In  the  case  of  In  re  Miller,  (N.  D.  la.  1912)  192  Fed.  730,  speci- 
fications of  ground  of  opposition  to  a  discharge  were  allowed  to  be  verified  after  they  had 
been  filed. 


1912  Supp.,  p.  583,  sec.  18d. 

Determination  of  issues  —  By  judge.  —  In 
the  case  of  In  re  Ward,  (C.  C.  A.  3d  Cir. 
1912)  194  Fed.  89,  trial  by  jury  having  been 
demanded  and  waived,  the  parties  stipulated 
that  the  issues  should  be  tried  by  the  court. 
In  pursuance  thereof,  witnesses  were  sworn 
and  heard  by  the  court. 

Effect  of  adjudication  —  Time  of  insolv- 
ency.—  While  it  is  true  that  the  filing  of 
a   petition   and   adjudication   in   bankruptcy 


does  not  generally  establish  the  insolvency 
of  the  bankrupt  at  any  date  prior  to  such 
filing,  it  is  equally  certain  that  in  the  case 
of  an  involuntary  proceeding,  where  insolv- 
ency is  one  of  the  issues,  the  bankrupt  by 
the  adjudication  is  conclusively  proven  to 
have  been  insolvent  at  the  time  of  the  com- 
mission of  the  act  of  bankruptcy.  Lazarus 
V.  Eagen,  (M.  D.  Pa.  1912)   208  Fed.  618. 


1912  Supp.,  p.  586,  sec.  18g. 

The  adjudication  on  a  voluntary  petition 
is  ez  parte,  and  the  creditors  are  not  heard 
to  contest  it.  Johnson  v.  Norris,  (C.  C.  A. 
5th  Cir.  1911)    190  Fed.  469. 

Adjudication  concurrent  with  filing  of  peti* 


» 

tion. — By  this  section  adjudication  in  cases 
of  voluntary  bankruptcy  is  to  be  concurrent 
with  the  filing  of  the  petition  and  must  op- 
erate as  of  that  day.  Crowe  v.  Baumann, 
(N.  D.  N.  Y.  1911)   190  Fed.  399. 


1912  Supp.,  p.  586,  sec.  19a. 

Submission  of  questions  incidental  to  in- 
solvency —  Amount  of  indebtedness  and  val- 
uation of  property.  —  To  the  same  eff'ect  as 
the  original  note,  see  In  re  Farthing,  (E. 
D.  N.  C.  1913)   202  Fed.  557. 

Direction  of  verdict.  —  If  the  evidence  on 
the  question  of  insolvency  is  of  such  a  con- 
clusive  character  that  upon  it   as  a  whole 


the  court  would  feel  constrained  to  set  aside 
a  verdict  of  solvency,  if  one  were  rendered, 
it  may  direct  a  verdict  of  insolvency  al- 
though there  be  conflicting  evidence  as  to  de- 
tails not  essential  to  a  conclusion.  In  re 
Iron  Clad  Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1912) 
197  Fed.  280. 


1912  Supp.,  p.  589,  sec.  21a. 


A  broad  grant  of  power  to  make  orders  "Concerning  the  property  of  a  bankrupt" 

and  issue  process  is  conferred  by  this  sec-  means  the  discovery  of  the  existence,  where- 
tion.  In  re  Ironclad  Mfg.  Co.,  (0.  C.  A.  abouts,  or  disposition  of  property,  and  can- 
2d  Cir.  1912)   201  Fed.  66.  not  be  extended  so  as  to  draw  from  unwill- 
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ing  outsiders  evidence  as  to  the  value  of 
what  the  bankrupt  admittedly  owned  and 
had  in  possession,  and  which  was  in  the 
hands  of  his  trustee.  In  re  Seligman,  (S.  D. 
N.  Y.  1911)   192  Fed.  750. 

An  estate  is  'Mn  process  of  administration'' 
after  the  filing  of  the  petition  in  bank- 
ruptcy and  the  appointment  of  a  receiver. 
Cameron  v.  United  States,  (1914)  231  U.  S. 
710,  34  S.  Ct.  244,  wherein  the  court  said: 
"In  order  to  arrive  at  the  true  meaning  of 
§  21a  other  provisions  as  well  as  the  pur- 
pose of  the  act  must  be  had  in  view.  The 
object  of  the  examination  of  the  bankrupt 
and  other  witnesses  to  show  the  condition  of 
the  estate  is  to  enable  the  court  to  dis- 
cover its  extent  and  wliereabouts,  and  to 
come  into  possession  of  it,  tliat  the  rights  of 
creditors  may  be  preserved.  If  such  ex- 
amination is  postponed  until  after  adjudi- 
cation, which  may  not  take  place  for  at 
least  twenty  days,  within  which  the  bank- 
rupt in  involuntary  bankruptcy  is  given 
leave  to  appear  and  plead,  the  estate  may  be 
concealed  and  disposed  of  and  the  purpose 
of  the  act  to  hold  it  and  to  distribute  it 
for  the  benefit  of  creditors  defeated.  The 
importance  of  such  early  examinations  of 
bankrupts  was  emphasized  in  Tn  re  Fleischer, 
(S.  D.  N.  Y.  1907)  151  Fed.  81,  supra.  By 
subdivision  9  of  §  7  of  the  act,  it  is  pro- 
vided that  the  bankrupt  shall,  **when  present 
at  the  first  meeting  of  his  creditors,  and  at 
such  other  times  as  the  court  shall  order, 
submit  to  an  examination  concerning  the  con- 
ducting of  his  business,  the  cause  of  his 
bankruptcy,  his  dealings  with  his  creditors 
and  other  persons,  the  amount,  kind,  and 
whereabouts  of  his  property,  and,  in  addition, 
all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate."    Here 


is  found  authority  to  examine  the  bankrupt 
at  such  other  times  than  the  first  meeting  of 
creditors  as  the  court  may  direct.  This  sec- 
tion should  be  read  with  §  21a,  and  throws 
light  upon  its  proper  construction.  In  this 
case  the  petitioner  had  invoked  the  juris- 
diction of  the  court,  a  receiver  had  been  ap- 
pointed to  take  possession  of  the  property, 
the  court  was  so  far  in  possession  of  it  as  to 
prevent  other  courts  from  seizing  it  and  thus 
defeating  the  bankruptcy  jurisdiction.  We 
are  of  opinion  that  the  estate  was  then  in 
process  of  administration  and  the  examina- 
tion ordered  was  within  the  jurisdiction  of 
the  court." 

Who  may  be  examined.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Schwartz 
&  Co.,  (S.  D.  N.  Y.  1912)  201  Fed.  166;  In 
re  Connelly,  (E.  D.  N.  Y.  1913)  204  Fed. 
479;  In  re  Felts,  (N.  D.  la.  1909)  205  Fed. 
983. 

An  adjudication  in  bankruptcy  is  not  a 
condition  precedent  to  the  proceedings  pro- 
vided for  in  this  section.  Cameron  v.  United 
States,   (C.  C.  A.  2d  Cir.  1911)   192  Fed.  548. 

Application  for  examination.  —  In  the  ab- 
sence of  a  showing  of  an  emergency  an  ap- 
plication for  an  order  for  examination  will 
be  refused  where  the  bankruptcy  petition 
had  been  drifting  along  for  nearly  IS  months, 
and  (so  far  as  the  record  discloses)  no  effort 
had  been  made  to  determine  the  issues  pre- 
sented by  the  creditors'  petition  and  the  de- 
murrer and  the  answers  thereto.  In  re  Wil- 
kes-Barre  Light  Co.,  (C.  C.  A.  3d  Cir.  1913) 
208  Fed.  539. 

Conduct  of  examination  —  Determininfj 
competency  of  toitness. — To  the  same  effect 
as  the  original  note,  see  In  re  Harrison  Bros., 
(M.  D.  Pa.  1912)    197  Fed.  320. 


1912  Supp.,  p.  594,  sec.  23a. 

Jurisdiction  of  referee.  —  Referees  have 
jurisdiction  under  this  section  as  well  as 
District  Courts.  In  re  Kornit  Mfg.  Co.,  (D. 
C.  N.  J.  1911)    192  Fed.  392. 

Jurisdiction  of  court.  —  The  first  clause 
provides  that  "the  United  States  Circuit 
Courts  shall  have  jurisdiction  of  all  contro- 
versies at  law  and  in  equity,  as  distinguished 
from  .proceedings  in  bankruptcy"  (thus  clear- 
ly recognizing  the  essential  difference  be- 
tween proceedings  ih  bankruptcy,  on  the  one 
hand,  and  suits  at  law  or  in  equity,  on  the 
other),  ^'between  trustees  as  such  and  adverse 
claimants  concerning  the  property  acquired 
or  claimed  by  the  trustees,"  restricting  that 
jurisdiction,  however,  by  the  further  words, 
"in  the  same  manner  and  to  the  same  extent 
only  as  though  bankruptcy  proceedings  had 
not  been  instituted  and  such  controversies 
had  been  between  the  bankrupts  and  such  ad- 
verse claimants."  This  clause,  while  relat- 
ing to  the  Circuit  Courts  only,  and  not  to 
the  District  Courts  of  the  United  States,  in- 
dicates the  intention  of  Congress  that  the  as- 
certainment, as  between  the  trustees  in  bank- 
ruptcy   and    a    stranger    to    the    bankruptcy 
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proceedings,  of  the  question  whether  certain 
property  claimed  by  the  trustee  does  or  does 
not  form  part  of  the  estate  to  be  ad- 
ministered in  bankruptcy,  shall  not  be 
brought  within  the  jurisdiction  of  the  na- 
tional courts  solely  because  the  rights  of 
the  bankrupt  and  of  his  creditors  have  been 
transferred  to  the  trustee  in  bankruptcv. 
Lovell  v.  Newman,  (1013)  227  U.  S.  412,  h 
S.  Ct.  375,  57  U.  S.   (L.  ed.)   577. 

This  section,  it  is  clear,  does  not  confer 
jurisdiction  upon  the  Circuit  Courts  in  all 
controversies  in  which  trustees  as  such  are 
involved,  but  only  in  controversies  between 
a  trustee  and  "adverse  claimants"  of  the 
bankrupt's  property,  involving,  generally 
speaking,  "the  ascertainment  as  between  the 
trustee  in  bankruptcy  and  a  stranger  to  the 
bankruptcy  proceedings  of  the  question 
whether  certain  property  claimed  by  the 
trustee  does  or  does  not  form  part  of  the 
estate  to  be  administered  in  bankruptcy'* 
(Bardes  v.  Hawarden  First  Nat.  Bank, 
(1900)  178  U.  S.  524,  636,  20  S.  Ct.  1000, 
44  U.  S.  (L.  ed.)  1175),  and  including  a 
suit  by  the  trustee  to  recover  a  money  debt 


1912  Supp.,  p.  595,  sec.  23b. 
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1912  Supp.,  p.  595,  sec.  23b. 


due  from  tlie  defendant  to  the  bankrupt  and 
claimed  by  the  trustee  as  the  property  of 
the  bankrupt  (Bush  v.  Elliott,  supra,  (1906) 
at  page  481  of  202  U.  S.,  at  page  6t>8  of  26 
S.  Ct.,  60  U.  S.  (L.  ed.)  1114).  This  section 
of  the  Act,  however,  has  no  application  where 
the  controversy  is  not  one  with  an  adverse 
^'claimant"  as  to  right  or  title  of  the  trustee 
to  any  property  claimed  by  the  trustee  to 
have  passed  to  him  under  the  adjudication 
in  bankruptcy  as  part  of  the  bankrupt  es- 
tate, but  involves  transactions  between  the 
defendant  and  the  trustee  himself,  subse- 
quent to  the  adjudication.     Thus  in  a  suit 


by  the  trustee  in  trover  to  recover  the  value 
of  property  that  had  belonged  to  the  bank- 
rupt estate  and  had  been  converted  by  the 
defendant  to  his  own  use  after  title  to  the 
property  had  been  vested  in  the  trustee  by 
virtue  of  the  adjudication  in  bankruptcy, 
jurisdiction  of  the  Circuit  Court  cannot  be 
maintained  under  either  clause  of  section  23 
of  the  Bankruptcy  Act,  but,  as  in  any  other 
case  where  the  requisite  amount  is  involved, 
may  be  based  upon  diversity  of  citizenship 
between  the  trustee  personally  and  the  de- 
fendant. McEldowney  v.  Card,  (E.  D.  Tenn. 
1911)    193  Fed.  475. 


1912  Supp.,  p.  595,  sec.  23b. 

I.  Jurisdiction  of  Adverse  Claims. 

Bona  fide  adverse  claims.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Ply- 
mouth Elevator  Co.,  (D.  C- S.  D.  1911)  191 
Fed.  633;  In  re  Iron  Clad  Mfg.  Co.,  (E.  D. 
N.  Y.  1912),  194  Fed.  906;  Young  v.  Allen, 
(C.  C.  A.  0th  Cir.  1913)   207  Fed.  318. 

A  response  by  a  bank  to  an  order  of  a  ref- 
eree to  show  cause  why  it  should  not  pay 
over  to  the  trustee  $3,424.00  deposited  with 
it  by  the  bankrupt  three  days  before  the 
filing  of  the  petition  in  bankruptcy,  that 
the  money  was  deposited  witliout  solicita- 
tion or  agreement  in  a  long-standing  general 
deposit  account  which  the  bankrupt  had  with 
the  bank  subject  to  check  and  that  at  the 
time  of  the  deposit  the  bankrupt  owed  the 
bank  on  an  overdraft  and  on  past-due  notes 
$3,153.20,  which  it  claims  to  offset  against 
its  liability  to  the  bankrupt  and  the  trus- 
tee, states  an  adverse  claim  and  a  good  plea 
to  the  jurisdiction  of  the  referee  and  the  Dis- 
trict Court  summarily  to  determine  the  va- 
lidity of  that  claim  under  section  23b.  An 
order  overruling  such  a  plea  in  the  absence 
of  a  denial  of  anv  of  its  averments  and  with- 
out  the  framing,  investigation,  or  decision  of 
the  issue  whether  the  adverse  claim  pleaded 
thereby  is  substantial  or  colorable  presents 
no  question  of  the  manner  or  extent  of  the 
summary  investigation  of  that  qu-^stion  per- 
mitted to  the  bankruptcy  court  or  the  referee. 
The  only  question  it  presents  is  whether  or 
not  the  facts  set  forth  in  the  plea,  if  true, 
show  that  the  District  Court  and  the  referee 
are  without  jurisdiction  summarily  to  try 
and  determine  the  controversy  between  the 
trustee  and  the  adverse  claimant.  In  re 
Gill,   (C.  C.  A.  8th  Cir.  1911)   190  Fed.  726. 

Colorable  adverse  claim.  —  To  the  same 
effect  as  the  original  note,  sr-e  In  re  Iron 
Clad  Mfg.  Co.,  (E.  D.  X.  Y.  1012)  194  Fed. 
906;  First  Nat.  Bank  of  Thomasville.  Ga.  v. 
Hopkins,  (C.  C.  A.  5th  Cir.  1912)  199  Fed. 
873. 

The  bankruptcy  court  has  jurisdiction  un- 
der an  order  to  show  cause  to  investigate 
and  determine  whether  or  not  it  had  at  the 
time  the  petition  for  the  order  to  show  cause 
was  filed,  or  at  any  other  time,  actual  pos- 
session of  the  property  involved  in  the  or- 
der, and  whether  those  asserting  lien  or  title 
have  a  substantial  or  only  a   frivolous   and 


baseless  adverse  claim.  If  it  had  no  such 
possession,  and  if  the  claim  asserted  is  ac- 
tual and  substantial,  as  distinguished  from 
one  merely  colorable  and  fictitious,  it  may 
proceed  no  further,  but  should  decline  to 
adjudicate  on  the  merits  without  consent. 
Shea  V.  Lewis,  (C.  C.  A.  8th  Cir.  1913)  206 
Fed.  877. 

This  section  relates  only  to  suits  brought 
by  trustees  and  has  no  restrictive  effect  on 
the  right  of  receivers  (or  trustees  for  that 
matter)  to  maintain  or  defend  their  posses- 
sion of  goods  seized  as  those  of  the  bankrupt. 
In  re  Lipman,  (D.  C.  N.  J.  1912)  201  Fed. 
169. 

Petition  held  to  fall  within  the  provision  of 
this  section.  In  re  Raphael,  (C.  C.  A.  7th 
Cir.  1911)   192  Fed.  874.    ' 

Possession  of  property  gives  jurisdiction 
thereover.  —  If  the  property  is  not  in  the 
possession  of  the  bankrupt  at  the  time  he 
filed  his  petition  but  is  in  other  persons 
claiming  adverse  riglits  thereto,  then  the 
bankruptcy  court  has  no  jurisdiction  over 
the  property  involved,  as  a  part  of  the  bank- 
rupt estate.  Chicago  Title  &  Trust  Co.  v. 
National  Storage  Co.,  (1913)  260  111.  485, 
103  X.  E.  227. 

III.  Jurisdiction  by  Consent. 

"Consent"  defined.  —  "Consent"  as  used  in 
this  section  means  consent  to  the  tribunal 
in  which  the  controversy  is  to  be  carried  on 
and  not  to  the  mode  of  procedure,  whicli  is 
regulated  by  general  principles  of  law  un- 
le«<s  other  provision  is  made.  In  re  Raphael, 
(C.  C.  A.  7th  Cir.  1911)   192  Fed.  874 

The  consent  provided  for  was  not  intended 
to  enlarge  the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States  so  as  to  give 
them  a  jurisdiction  which  they  would  not 
have  because  of  diverse  citizenship  and  a  re- 
quisite amount  in  controversy  or  by  reason 
of  a  cause  of  action  arising  under  the  con- 
stitution or  laws  of  the  United  States.  Lo- 
vell  v.  Newman,  (1913)  227  U.  S.  412,  33 
S.  Ct.  375,  57  U.  S.  (L.  ed.)  577. 

Effect  of  consent.  —  To  the  same  effect  as 
the  original  note,  see  Le  Master  v.  Spencer, 
(C.  C.  A.  8th  Cir.  ]913)   203  Fed.  210. 

Appearing  and  pleading  to  the  merits  in 
pK»nary  suits  by  a  trustee,  without  objection 
to  the  jurisdiction,  is  a  consent  thereto.    De- 
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troit  Trust  Co.  v.  Pontiac  Savings  Bank,  (C. 
C.  A.  6th  Cir.  1912)    196  Fed.  29. 

Consent  need  not  expressly  appear  of  rec- 
ord, but  may  be  sufficiently  shown  by  con- 
duct of  the  defendant  necessarily  iniplving 
such  consent.  The  authorities  are  uniform 
that  it  is  not  necessary  that  the  consent  ol 
the  proposed  defendant  shall  be  given  in  writ- 
ing or  upon  the  record  in  express  terms  or  in 
advance  of  the  institution  of  the  suit,  but 
that  he  will  be  deemed  to  have  sufficiently 
consented  if  he  appears  and  pleads  to  the 
merits,  without  objection  to  the  jurisdiction 
for  want  of  consent,  and  will  not  be  allowed 
thereafter  to  withdraw  his  consent  or  object 
to  the  jurisdiction  of  the  court  on  the  ground 
of  want  of  consent.  McEldowney  v.  Card, 
(E.  D.  Tenn.  1911)   193  Fed.  476. 

rv.  Recovery  of  Prefebential  and  Fraud- 
ulent Transfers. 

Jurisdiction  to  recover  property  fraudu- 
lently or  preferentially  transferred.  —  To  the 
same  effect  as  the  original  note,  see  Kraver 
V.  Abrahams,  (E.  D.  Pa.  1913)  203  Fed.  782. 

By  the  amendment  of  1910.  —  To  the  same 
effect  as  the  first  sentence  of  the  first  para- 
graph of  the  original  note,  see  Parker  t. 
Sherman,   (D.  C.  Vt.  1912)   195  Fed.  648. 

V.  Summary  and  Plenary  Jurisdiction. 

Necessity  of  plenary  action.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Mimms, 
(W.  D.  Ky.  1911)  193  Fed.  276;  In  re  Spald- 
ing Cotton  Mills,  (N.  D.  Ga.  1912)  193  Fed. 
654;  Johnston  v.  Spencer,  (C.  C.  A.  8th  Oir. 
1912)  195  Fed.  215;  In  re  Bacon,  (W.  D. 
N.  Y.  1912)  190  Fed.  986;  Bear  Gulch  Placer 
Mining  Co.  v.  Walsh,  (D.  C.  Mont.  1912) 
198   Fed.   351;    In   re  Carlile,    (D.   C.   N.  C. 

1912)  199  Fed.  612;  In  re  Boston-Cerrillos 
Mines  Corporation^  (D.  C.  N.  M.  1913)  206 
Fed.  794;   Shea  v.  Lewis,   (C.  C.  A.  8th  Cir. 

1913)  206  Fed.  877;  In  re  Green,  (E.  D.  Pa. 
1913)   207  Fed.  693. 

There  are  two  classes  of  cases  arising  under 
the  act  of  1898  and  controlled  by  different 
principles.  The  first  class  is  where  there  is 
a  claim  of  adverse  title  to  property  of  the 
bankrupt,  based  upon  a  transfer  antedating 
the  bankruptcy.  The  other  class  is  where 
there  is  no  claim  of  adverse  title  based  on 
any  transfer  prior  to  the  bankruptcy,  but 
where  the  property  is  in  the  physical  posses- 
sion of  a  third  party  or  of  an  agent  of  the 
bankrupt,  or  of  an  officer  of  a  bankrupt  cor- 
poration, who  refuses  to  deliver  it  to  the 
trustee  in  bankruptcy.  In  the  former  class 
a  plenary  suit  must  be  brought,  either  in  law 
or  in  equity,  by  the  trustee,  in  which  the  ad- 
verse claim  of  title  can  be  tried  and  adjudi- 
cated. In  the  latter  class  it  is  not  necessary 
to  bring  a  plenary  suit,  but  the  bankruptcy 
court  may  act  summarily  and  may  make  an 
order  in  a  summary  proceeding  for  the  deliv- 
ery of  the  property  to  the  trustee,  without 
the  formality  of  a  formal  litigation.  In  re 
Cantelo  Mfg.  Co.,  (D.  C.  Me.  1912)  201  Fed. 
158. 

Where  a  party  in  possession  sets  out  in 
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his  answer  facts,  which  if  true,  would  con- 
stitute an  adverse  title,  the  court  may  not 
in  a  summary  proceeding,  and  against  his 
protest,  dispose  of  his  rigiits  in  property.  In 
re  Blum,  (C.  C.  A.  7th  Cir.  1913)  202  Fed. 
883. 

Summary  jurisdiction.  —  In  the  case  of  In 
re  Logan,  (N.  D.  N.  Y.  1912)  196  Fed.  678, 
the  court  said:  ''It  seems  to  me  that,  under 
the  decisions  of  the  Circuit  Courts  of  Ap* 
peal  and  the  Supreme  Court  of  the  United 
States,  the  test  of  jurisdiction  to  proceed  in 
a  summary  way  or  by  a  summary  proceed- 
ing to  determine  controversies  in  regard  to 
real  or  personal  property  is  possession  of 
such  property  in  or  by  the  bankrupt  at  the 
time  of  the  filing  of  the  petition  and  adjudi- 
cation. Of  course,  mere  possession  is  not 
enough.  The  finding  must  be  and  the  facts 
must  warrant  the  finding  that  the  bankrupt 
was  the  true  owner,  and  that  he  held  as 
owner.  Jurisdiction  to  proceed  in  this  man- 
ner is  not  defeated  by  a  claim  of  ownership 
made  by  a  third  person  asserted  for  the  first 
time  after  a  petition  in  bankruptcy  is  filed, 
even  though  the  groundwork  for  such  a  claim 
had  been  prepared  beforehand.  Should  a 
bankrupt  make,  execute,  and  deliver  a  for- 
mal bill  of  sale  of  personal  property  to  an- 
otheri  retaining  possession  of  the  property, 
and  agree  with  such  person  that  he  should 
hold  title  for  the  bankrupt  until  the  termi* 
nation  of  bankruptcy  proceedings,  the  paper 
title  thus  held  would  be  merely  colorable, 
and  it  seems  to  me  that  a  summary  proceed- 
ing would  be  proper,  even  though  both  bank- 
rupt and  such  vendee  should  claim  that  the 
bankrupt's  possession  was  as  agent  or  bailee 
of  the  person  holding  the  bill  of  sale.  1  do 
not  see  that  it  makes  any  difference  that  the 
property  in  question  is  real  estate  and  not 
personal  property,  and  that  the  transfer  of 
title  is  a  deed,  and  not  a  bill  of  sale.  Under 
such  circumstances,  it  cannot  be  material 
that  the  deed  was  executed  and  delivered  and 
recorded  more  than  four  months  prior  to  the 
bankruptcy,  nor  can  it  be  material  that  the 
deed  of  the  property  came  from  another 
party,  the  bankrupt  paying  the  considera- 
tion therefor  and  the  transaction  being  one 
intended  to  cover  and  conceal  the  bankrupt's 
property  from  creditors  and  the  trustee  in 
bankruptcy  when  appointed.  It  cannot  be 
that  a  plenary  suit  in  such  case  is  necessary 
in  order  to  reach  the  property.  The  property 
comes  at  once  within  the  jurisdiction  of  the 
bankruptcy  court  and  constructively  into  its 
possession,  it  being  in  possession  of  the  bank- 
rupt himself,  and  no  claim  adverse  to  the 
bankrupt  having  been  made  prior  to  the  in- 
stitution of  the  bankruptcy  proceedings." 

The  banktuptcy  court  has  jurisdiction  to 
draw  to  itself,  and  to  determine  by  summary 
proceedings  after  reasonable  notice  to  claim- 
ants, the  merits  of  controversies  between  the 
trustee  and  such  claimants  over  liens  upon 
and  title  to  property  claimed  by  the  trustee 
as  that  of  the  bankrupt  which  has  been  law- 
fully reduced  to  the  actual  possession  of  the 
trustee  or  of  some  other  officer  of  the  bank- 
ruptcy  court   as  the  property  of  the   bank- 
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rupt.  When  those  in  possession  are  not  ad- 
verse claimants,  but  are  only  representatives 
of  the  bankrupt,  without  claim  of  lien  up- 
on, or  right  to,  the  property  in  themselves, 
the  bankruptcy  court  may  by  summary  pro- 
ceeding take  the  actual  possession  of  the 
property,  and  then,  when  it  has  thus  acquired 
the  actual  possession,  may  by  summary  pro- 
ceedings determine  the  validity  of  claims 
or  liens  upon  and  titles  to  it.  Shea  ▼. 
Lewis,  (C.  C.  A.  8th  Cir.  1913)  206  Fed. 
877. 

As  to  the  summary  jurisdiction  of  a  bank- 
ruptcy court  to  recover  property  alleged  to  be 
■  a  part  of  the  assets  of  tlie  estate  of  a  bank- 
rupt, the  court,  in  the  case  of  In  re  Iron 
(lad  Mfg.  Co.,  (E.  D.  N.  Y.  1912)  194  Fed. 
906,  said:  "The  whole  line  of  cases  seems 
to  depend  upon  three  principles.  First,  the 
property  of  a  bankrupt,  held  by  an  agent  or 
bailee  without  claim  of  title,  can  be  ad- 
ministered by  the  court  in  the  bankruptcy 
proceeding;  second,  if  the  property  of  a 
bankrupt  has  been  fraudulently  transferred 
to  some  other  person,  and  can  be  traced  into 
the  hands  of  that  other  person,  then  in  a 
summary  proceeding,  if  the  jurisdiction  be 
consented  to,  or  in  spite  of  objection  if  the 
fraud  be  indisputable  upon  the  record  pre- 
sented by  the  parties,  the  bankruptcy  court 
may  proceed  to  deal  with  the  property  ad  to 
which  title  did  not  pass  by  such  fraudulent 
transfer;  and,  third,  if  upon  the  admitted 
situation  of  the  parties  it  appears  in  a  sum- 
mary proceeding  that  an  independent  corpo- 
ration or  agent  has  property  to  which  no 
title  is  claimed  or  which  seems  to  fall  with- 
in the  class  just  defined,  a  restraining  order, 
or,  if  necessary,  a  receivership  with  respect 
to  that  property  may  be  ordered  by  the 
bankruptcy  court  to  prevent  irreparable  in- 
jury, until  the  property  over  which  the  bank- 
ruptcy court  does  have  jurisdiction  can  be 
located  and  disposed  of.'' 

There  is  no  power  in  the  court  by  summary 
order  to  divest  a  third  party  of  any  title  (even 
a  fraudulent  one)  asserted  by  him  against 
the  bankrupt  or  his  trustee.  But  this  does 
not  prevent  the  entry  of  a  summary  order 
where  tlie  only  title  set  up  rests,  not  upon 
any  matter  of  fact,  but  upon  a  statement 
of  law.  In  re  Michaelis  i  Lindeman,  (S. 
D.  N.  Y.  1912)    190  Fed.  718. 

While  a  summary  action  begun  in  one  dis* 
trict  to  enforce  an  order  made  by  a  court 
of  another  district  cannot  be  maintained, 
yet,  if  the  pleadings  are  sufficient  to  con- 
stitute it  a  plenary  suit,  the  action  may 
be  maintained  as  such  where,  if  no  bank- 
ruptcy had  supervened,  the  action  might 
have  been  prosecuted  by  the  bankrupt  in 
the  federal  court.  In  re  Boston-Cerrillos 
.  Mines  Corporation,  (D.  C.  N.  M.  1913)  206 
Fed,  794. 

When  the  evidence  shows  without  conflict 
that  the  sale  and  delivery  of  goods  oc- 
curred   after    the    filing   of    the    bankruptcv 
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proceeding,  and  that  at  the  time  of  filing  the 
possession  of  the  goods  was  with  the  bank- 
rupt through  his  bailee,  a  summary  petition 
in  bankruptcy  for  an  order  to  restore  the 
property  or  proceeds  thereof  to  the  trustee 
IS  the  appropriate  proceeding.  In  re  Denson, 
(N.  D.  Ala.  1912)   195  Fed.  854. 

A  petition  by  the  trustee  of  a  bankrupt 
corporation  praying  that  an  assessment  be 
ordered  to  be  made  upon  the  shares  of  capital 
stock  of  the  corporation  is  not  a  ''suit"  with- 
in the  meaning  of  the  section  and  the  referee 
in  bankruptcy  has  jurisdiction.  In  re  New- 
foundland Syndicate,  (D.  C.  N.  J.  1912)  196 
Fed.  443,  wherein  the  court  said :  "The  stock- 
holders of  a  bankrupt  corporation,  in  their 
corporate  capacity,  are  in  court  from  the  in- 
stitution of  the  bankruptcy  proceedings,  and 
are  as  much  bound  by  the  administration  of 
such  estate  as  the  corporate  entity  itself. 
To  ascertain  whether  there  are  insufficient 
corporate  assets,  and  whether  capital  stock 
has  been  issued  at  less  than  par  value,  aro 
administrative  matters,  not  involving  any 
personal  judgment  affecting  such  stock- 
holders in  their  individual  capacity.  Their 
personal  presence  is  therefore  not  necessary 
when  such  ascertainment  and  assessment  is 
made;  nor  are  they  entitled  to  any  other 
notice  than  the  constructive  one  had  by  oper- 
ation of  law  by  the  institution  of  such  bank- 
ruptcy proceedings.  The  enforcement  of  said 
assessment  against  the  stockholders  alleged 
to  be  liable  thereto,  however,  is  plenary  in 
its  nature,  and,  except  with  their  consent, 
cannot  be  made  in  the  bankruptcy  court." 

The  District  Court  has  jurisdiction,  by 
way  of  injunction,  to  enjoin  the  collection  of 
a  garnishee  judgment  against  a  debtor  of  the 
bankrupt.  In  re  Ransford,  (C.  C.  A.  6th 
Cir.  1912)  194  Fed.  658,  wherein  the  court 
said:  "The  objection  that,  by  reason  of  the 
alleged  adverse  nature  of  the  claim  made  by 
petitioner,  the  District  Court  had  no  juris- 
diction to  entertain  summary  proceedings,  by 
way  of  injunction,  cannot  be  sustained.  It 
follows,  from  what  has  been  said  in  the  opin- 
ion, that  the  petitioner  was  not  in  adverse 
possession,  actual  or  constructive,  of  the 
fund  in  question.  The  proceeding  in  the  Dis- 
trict Court  was  a  controversy  between  the 
trustee  in  bankruptcy  and  the  petitioner,  as 
to  which  was  entitled  'to  receive  payment 
from  the  garnishee  defendant  of  the  indebted- 
ness primarily  owing  to  the  bankrupt's  es- 
tate. The  rights  of  a  garnishing  creditor 
can  be  no  greater  than  those  of  an  attach- 
ing creditor,  and  as  the  rights  of  the  latter 
are  voided  by  a  bankruptcy  proceeding,  the 
same  must  be  true  of  those  of  the  former. 
The  title  to  the  indebtedness  of  the  bank  was 
in  the  trustee  and  we  think  for  the  purpose 
of  this  suit  the  debt  should  be  regarded  as 
constructively  in  his  possession,  and  that 
the  District  Court  had  jurisdiction  to  pro- 
ceed summarily  to  determine  the  rights  of 
the  parties." 
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I.  CONTBOVEBSIES  ARISING   IN   BaNKBUPTCT 

Pboceedinqs. 

In  general.  —  Controversies  in  bankruptcy 
proceedings  do  not  mean  mere  steps  in  pro- 
ceedings in  bankruptcy  but  embrace  contro- 
versies which  are  not  of  that  inherent  char- 
acter, although  arising  in  the  course  of  pro- 
ceedings in  bankruptcy.  James  v.  Stone  & 
Co.,  (1913)  227  U.  S.  410,  33  S.  Ct.  351,  57 
U.  S.   (L.  ed.)   573. 

The  phrase  "controversy  in  bankruptcy" 
as  used  in  the  Bankruptcy  Act,  must  be 
limited  to  cases  where  third  parties  claim 
not  in  and  under  the  administration  of  the 
bankrupt's  estate  in  bankruptcy,  but  on  the 
contrary  assert  some  right  hostile  to  the 
title  of  the  trustee  or  going  to  the  right  of 
the  court  to  administer  the  particular  estate 
in  the  bankruptcy  case.  Snow  v.  Dalton,  (C. 
C.  A.  4th  Cir.  1913)   203  Fed.  843. 

The  mere  allowance  or  diaallowance  of  a 
claim  in  hankrupcty  is  a  proceeding  in  bank- 
ruptcy and  not  a  controversy  arising  in 
bankruptcy  within  the  intendment  of  the  sec- 
tion. Teflft,  Weller  &  Co.  v.  Munsuri, 
(1911)  222  U.  S.  114,  32  S.  Ct.  67,  66  U. 
S.  (L.  ed.)  118,  followed  in  Munsuri  v. 
Fricker,  (1911)  222  U.  S.  121,  32  S.  Ct. 
70,  56  U.  S.  (L.  ed.)   121. 

Sections  24h  and  2ka  contrasted. — ^The  dis- 
tinction between  ^'proceedings  in  bank- 
ruptcy" reviewable  under  section  24b  and 
the  ''controversies  arising  in  bankruptcy  pro- 
ceedings,'' appealable  under  section  24a,  is 
clearly  defined;  the  former  including  "ad- 
ministrative orders  and  decrees  in  the  ordi- 
nary course  of  bankruptcy  between  the  filing 
of  tiie  petition  and  the  final  settlement  of  the 
estate,"  and  the  latter  including  "those  in- 
dependent or  plenary  suits  which  concern 
the  bankrupt's  estate  and  arise  by  interven- 
tion or  otherwise  between  the  trustees  repre- 
senting the  bankrupt's  estate  and  claimants 
representing  some  right  or  interest  adverse 
to  the  bankrupt  or  his  general  creditors." 
The  remedies  afforded  bv  the  two  subsec- 
tions  referred  to  are  mutually  exclusive. 
Barnes  v.  Pampel,  (C.  C.  A.  6th  Cir.  1912) 
192  Fed.  525. 

The  remedies  provided  by  sections  2Jlia 
and  25a  are  mutually  exclusive.  In  re  Mar- 
tin, (C.  C.  A.  6th  Cir.  1912)  201  Fed.  31. 

Where  the  order  and  judgment  complained 
of  results  from  a  consideration  of  disputed 
facts  and  depends  upon  the  findings  made 
thereon  the  proper  remedy  is  an  appeal  under 
this  section  and  not  a  petition  to  revise 
under  the  next  section.  T.  E.  Wells  &  Co. 
V.  Sharp,  (C.  C.  A.  8th  Cir.  1913)  208  Fed. 
399. 

Judgment  granting  or  refusing  a  discharge. 
—  The  only  appeal  in  bankruptcy  proceed- 
ings from  a  judgment  granting  or  refusing 
a  discharge  is  from  the  bankruptcy  court  to 
the  Circuit  Court  of  Appeals.  James  v. 
Stone  &  Co.,  (1913)  227  U.  S.  410,  33  S.  Ct. 
351,  57  U.  S.   (L.  ed.)   573. 
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Decisions  held  appealable.  —  To  the  same 
effect  as  the  fourfch  case  cited  in  the  origi- 
nal note,  see  Rode  v.  Phipps,  (C.  C.  A.  6th 
Cir.  1912)   195  Fed.  414. 

Where  a  person  presents  to  the  referee  in 
bankruptcy  a  claim  to  the  ownership  of  prop- 
erty in  the  hands  of  a  trustee  in  connection 
with  his  claim  as  creditor  of  the  bankrupt 
(as  dependent  upon  the  determination  of  the 
question  of  ownership)  and  including  ques- 
tions of  priority  as  between  himself  and 
other  lien  claimants  the  question  is  appeal- 
able under  this  section.  Rode  v.  Phipps,  (C. 
C.  A.  6th  Cir.  1912)    195  Fed.  414. 

The  Circuit  Court  of  Appeals  has  jurisdic- 
tion  to    review    the   decision   of   a    District 
Court    exercising    ancillary    jurisdiction    in 
bankruptcy   that   it   has   no   jurisdiction   to 
determine  whether  the  proceeds  of  goods  it 
seizes  and  sells  as  the  property  of  the  bank- 
rupt are  the  property  of  the  bankrupt  estate 
or  the  property  of  adverse  claimants.     Fidel- 
ity Trust  Co.  V.  Gaskell,   (C.  C.  A.  8th  Cir. 
1912)    195  Fed.  865,  wherein  tlie  court  said: 
'*The  cases  cited  illustrate,  and  the  opinions 
in  them  establish,  the  rule  that  it  is  only 
when  the  jurisdiction   of  the  trial   court  as 
a  federal  court   is   in  question  that   its  de- 
cision  is   reviewable   in   the   Supreme  Court 
under  the  first  clause  of  section  5  of  the  act 
creating    the    Circuit    Courts     of    Appeals. 
When  the  issue  regarding  the  jurisdiction  of 
the   trial   court    is    conditioned,    not    by    its 
power  as  a  court  of  the  United  States,  but 
by  its  general  authority  as  a  judicial  tribu- 
nal,  or   by   the  general   principles   of   juris- 
prudence and  the  established  rules  of  prac- 
tice regarding  the  disposition  of  the  claims 
of   interveners   and   other    parties  to   equity 
and  ancillary  proceedings,  or  by  the  princi- 
ples and  rules  which  govern  the  proceedings 
of  courts  of  concurrent  jurisdiction  between 
themselves,  its  decision  is  reviewable  in  the 
Circuit  Court  of  Appeals.     The  question  of 
the   jurisdiction   of  the   court  below   in   the 
case  at  bar  was  of  the  latter  class.     It  was 
conditioned,  not  by  the  power  of  that  court 
as  a  federal  court,  but  by  the  general  rules 
and  principles  governing  the  action  of  courts 
of  concurrent  jurisdiction  in  their  relations 
to  each  other  and  by  the  principles  of  equity 
and  rules  of  practice  which  control  the  dis- 
position   of    the    claims    of    interveners    and 
other  parties  to  original  and  ancillary  suits 
in   equity.     It   involved  the  simple  question 
whether  or  not  a  court  of  equity  which  in 
ancillary    proceedings     in     bankruptcy     has 
seized  and  has  in  its  control  the  property  of 
a  stranger  to  the  original  and  the  ancillary 
proceedings  has  jurisdiction  to  restore  it  to 
liim  or  to  his  creditor  who  has  been  prevent- 
ed by  the  act  of  the  court  from  lawfully  ap- 
plying it  to  the  payment  of  his  claim.     This 
court  has  ample  jurisdiction  to  review   the 
dismissal    of    the    intervening   petition    chal- 
lenged by  the  appeal." 

The  intervention  in  bankruptcy  proceed- 
ings of  a  secured  creditor  for  the  purpose  of 
asserting  a  title  or  claim  to  property  in  the 
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1912  Supp.,  p.  611,  sec.  24b. 


possession  of  the  bankrupt's  trustee,  is  an 
intervention  in  equity,  and  a  decree  is  re- 
viewable by  appeal  to  the  Circuit  Court  of 
Appeals  in  the  exercise  of  its  general  appel- 
late powers  in  equity  cases  under  this  section. 
Upon  such  an  appeal  the  law  and  the  facts 
are  open  for  reconsideration.  Hougliton  v. 
Burden,  (1913)  228  U.  S.  161,  33  S.  Ct. 
491,  57  U.  S.   (L.  ed.)   780. 

A  suit  brought  by  the  trustee  against  an 
adverse  claimant  by  plenary  proceedings  in 
equity  is  appealable.  Kirkpatrick  v.  Harnes- 
berger,  (C.  C.  A.  6th  Cir.  1912)  199  Fed.  886. 


This  section  is  cited  in  Brown  v.  Detroit 
Trust  Co.,  (C.  C.  A.  6th  Cir.  1912)  193  Fed. 
622. 

III.  Review  by  United  States  Supreme 
CouBT  OF  Decisions  of  Cibcuit  Coubt  of 
Appeals. 

Source  of  appellate  jurisdiction.  —  To  the 
same  effect  as  the  original  note,  see  Hobbs 
V.  Head  &  Dowst  Co.,  (C.  C.  A.  Ist  Cir. 
1911)   191  Fed.  811. 


1912  Supp.,  p.  611,  sec.  24b. 

Appeal  or  petition  to  revise  as  exclusive 
or  optional  right.  —  Where  an  appeal  may  be 
taken,  there  is  no  right  to  seek  revision  by 
petition,  nor  does  an  appeal  lie  in  any  case  in 
which  the  order  below  may  be  revised  above 
upon  petition.  These  remedies  are  mutually 
exclusive.  Kirsner  v.  Taliaferro,  (C.  C.  A. 
4th  Cir.  1912)    202  Fed.  61. 

The  "proceedings**  reviewable  aro  those 
administrative  orders  and  decrees  in  the 
ordinary  course  of  a  bankruptcy  between  the 
tiling  of  the  petition  and  the  final  settle- 
ment of  the  estate,  which  are  not. made  es- 
pecially applicable  under  section  25a  infra, 
p.  623.  In  re  Loving,  (1912)  224  U.  S.  183, 
32  S.  Ct.  446,  56  U.  S.  (L.  ed.)  725,  where- 
in the  court  said:  "The  question  now  pro- 
pounded is:  Was  the  trustee  also  entitled  to 
a  review  in  the  Circuit  Court  of  Appeals 
under  §  24b  by  petition  for  review?  Under 
that  section  authority,  either  interlocutory 
or  final,  is  given  to  the  Circuit  Court  of  Ap- 
peals to  superintend  and  revise  in  matters  of 
law  the  proceedings  of  the  inferior  courts 
of  bankruptcy  within  their  jurisdiction.  We 
think  this  subdivision  was  not  intended  to 
give  an  additional  remedy  to  those  whose 
rights  could  be  protected  by  an  appeal  under 
§  25  of  the  act.  That  section  provides  a 
short  method  by  which  rejected  claims  can 
be  promptly  reviewed  by  appeal  in  the  Cir- 
cuit Court  of  Appeals,  and,  in  certain  cases, 
in  this  court.  The  proceeding  under  §  24b, 
permitting  a  review  of  questions  of  law 
arising  in  bankruptcy  proceedings,  was  not 
intended  as  a  substitute  for  the  right  of  ap- 
peal under  §  2.>.  Coder  v.  Arts,  (1909)  213 
U.  S.  233.  Under  §  24b  a  question  of  law 
only  is  taken  to  the  Circuit  Court  of  Ap- 
peals: under  the  appeal  section  controversies 
of  fact  as  well  are  taken  to  that  court,  with 
findings  of  fact  to  be  made  therein  if  the 
case  is  appealable  to  this  court.  We  do  not 
til  ink  it  was  intended  to  give  to  persons  who 
could  avail  tliemselves  of  the  remedy  by 
appeal  under  §  25  a  review  by  petition  under 
§  24b.  The  object  of  §  24b  is  rather  to  give 
a  review  as  to  matters  of  law,  where  facts 
are  not  in  controversy,  of  orders  of  courts 
of  bankruptcy  in  the  ordinary  administra- 
tion of  tlie  bankrupt's  estate."  See  also  In 
re  Streator  Metal  Stamping  Co.,  (C.  C.  A. 
7th  Cir.  1913)    205  Fed.  280. 

In  the  case  of  In  re  Hamilton  Automobile 


Co.,  (C.  C.  A.  7th  Cir.  1912)  198  Fed.  856, 
it  was  held  that  leave  to  file  a  petition  for 
a  revision  of  proceedings  in  the  District 
Court  was  inadvertently  allowed  as  the  pe- 
titioner presented  no  proceedings  in  bank- 
ruptcy reviewable  under  section  24b.  The 
court  said:  "The  judgment  of  the  District 
Court  whereof  review  is  sought  arose  in  a 
plenary  suit,  brought  by  the  trustee  in  bank- 
ruptcy against  the  petitioner,  to  recover  the 
value  of  an  alleged  unlawful  preference,  pur- 
suant to  section  00b  of  the  Bankruptcy  Act; 
and  tlie  rule  is  well  settled  that  the  provision 
of  section  24b  is  inapplicable  to  such  judg- 
ments, so  that  they  are  reviewable  only  on 
writ  of  error  or  appeal  pursuant  to  the  gen- 
eral statutes.  The  Supreme  Court  has  recent- 
ly approved  and  adopted  this  rule,  and  the 
distinctions  between  "proceedings  in  bank- 
ruptcy" and  "controversies  at  law  and  in 
equity"  arising  in  the  course  of  bankruptcy 
proceedings,  on  whicli  it  rests,  in  answer  to  a 
question  certified  by  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit,  in  the  case  en- 
titled Matter  of  Loving,  224  U.  S.  183,  32 
Sup.  Ct.  446,  56  L.  ed.  725.  With  the  inter- 
pretation of  section  24b  thus  determined  by 
the  Supreme  Court,  in  accord  with  the  prior 
rulings  of  this  court,  it  is  unnecessary  to  dis- 
cuss or  mention  the  various  authorities  cited 
in  the  brief  of  counsel  as  lending  support  to 
this  petition.  Review  thereunder  is  unau- 
thorized, and  tlie  petition  is  dismissed." 

Matter  of  law.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Flatland,  (C.  C.  A. 
9th  Cir.  1912)  196  Fed.  310;  In  re  Roger 
Brown  &  Co.,  (C.  C.  A.  8th  Cir.  1912)  196 
Fed.  758:  In  re  Charles  Knosher  &  Co.,  (C.  C. 
A.  9th  Cir.  1912)  197  Fed.  136;  Johansen 
Bros.  Shoe  Co.  v.  Alles,  (C.  C.  A.  8th  Cir. 
1912)  197  Fed.  274;  In  re  Zinner,  (C.  C.  A. 
7th  Cir.  1912)  202  Fed.  197;-  In  re  Wither- 
bee,  (C.  C.  A.  1st  Cir.  1913)  202  Fed.  806; 
Stuart  V.  Reynolds,  (C.  C.  A.  5th  Cir.  1913) 
204  Fed.  709;  Williamson  v.  Richardson,  (C. 
C.  A.  9th  Cir.  1913)  205  Fed.  245;  B-R  Elec- 
tric &  Telephone  Mfg.  Co.  v.  ^^tna  Life  Ins. 
Co.,    (C.  C.  A.  8th  Cir.  1913)   200  Fed.  885. 

A  "matter  of  law*'  in  the  hroad  sense  of 
the  expression  arises  when  an  agreed  state- 
ment of  fact  is  filed  and  an  order  entered 
thereon.  In  re  J.  B.  Judkins  Co.,  (C.  C.  A. 
Ibt  Cir.  1013)   20.5  Fed.  802.  ' 
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A  denial  of  a  motion  to  dismisa  an  appU* 
cation  of  a  bankrupt  for  a  discharge  on  un- 
disputed  facta  presents  a  question  of  law  re- 
viewable bj  a  petition  to  revise  under  section 


24b.     lindeke   v.   Converse,    (C.   G.   A.   8th 
Cir.  1912)   198  Fed.  618. 

Tbis  section  is  cited  in  In  re  Smitli^   (C. 
C.  A.  6th  Cir.  1913)  203  Fed.  369. 


1912  Supp.,  p.  623,  sec.  25a. 

Exclttsiveness  with  respect  to  section  24a. 
—  To  the  same  effect  as  the  original  note 
see  In  re  Streator  Metal  Stamping  Co.,  (C. 
C.  A.  7th  Cir.  1913)   205  Fed.  280. 

A  'bankruptcy  proceeding"  includes  a  pro- 
ceeding before  a  referee  to  have  a  claim 
against  the  estate  as  previously  allowed,  re- 
considered and  a  substantial  portion  disal- 
lowed. Kiskadden  v.  Steinle,  (C.  C.  A.  6th 
Cir.  1933)  203  Fed.  375,  followed  in  Cooper 
V.  Miller,  (C.  C.  A.  6th  Cir.  1913)  203  Fed. 
383. 

No  appeal  lies  under  this  section  from  the 
District  Court  of  the  United  States  for  Porto 
Rico  to  the  United  States  Supreme  Court,  to 
review  an  order  disallowing  claims  in  bank- 
ruptcy proceedings.  Tefft,  Weller  &  Co.  v. 
Munsuri,  (1911)  222  U.  S.  114,  32  S.  Ct. 
67,  56  U.  S.  (L.  ed.)  118,  wherein  the  court 
said:  "This  express  provision  for  the  exer- 
cise of  appellate  jurisdiction  by  the  courts 
therein  named  over  the  case  here  pre- 
sented by  necessary  implication  must  be  held 
to  exclude  the  right  of  this  court  to  exer- 
cise appellate  jurisdiction  over  a  subject  not 
delegated  unless  some  other  provision  of  the 
statute  compels  to  a  contrary  view.  But  in- 
stead of  tending  to  so  do,  the  context  of  the 


statute  adds  cogency  to  and  makes  irresist- 
ible the  implication  arising  from  the  pro- 
vision of  section  25a.  .  .  .  This  result 
flows  from  the  careful  provision  otherwise 
made  hj  the  statute  for  the  exercise  of  ap- 
pellate jurisdiction  by  this  court  over  pro- 
ceedings in  courts  of  bankruptcy  or  the 
orders,  judgment  and  decrees  rendered  by 
such  courts,  none  of  which  embrace  the  char- 
acter of  case  here  presented.  Indeed,  when 
the  context  of  the  statute  is  considered  and 
the  distribution  of  appellate  jurisdiction  for 
which  it  provides  is  taken  into  view,  it  be- 
comes certain  that  to  extend  by  remote  im- 
plication, based  upon  conceptions  of  incon- 
venience, the  reviewing  power  of  this  court 
to  a  subject  like  the  one  now  in  question 
would  destroy  the  symmetry  of  the  law  and 
would  render  necessary  limitations  on  the 
power  of  this  court  to  review  as  to  import- 
ant subjects  concerning  which  the  power 
would  otherwise  obtain." 

Appeals  under  section  25a  are  goTemed  by 
the  rules  in  equity  appeals,  except  as  to 
the  time  within  which  such  appeals  shall  be 
taken.  In  re  Quality  Shop  Co.,  (C.  C.  A« 
7th  Cir.  1912)   202  Fed.  196. 


1912  Supp.,  p.  632,  sec.  25a  (1). 

Refusal  to  set  aside  adjudication.  —  To  the  same  effect  as  the  original  note,  see  B-R 
Electric  &  Telephone  Mfg.  Co.  v.  Aetna  Life  Ins.  Co.,  (C.  C.  A.  8th  Cir.  1913)  206  Fed.  885. 


1912  Supp.,  p.  633,  sec.  25a  (2). 


Judgment  on  composition.  —  An  order  re- 
fusing to  confirm  a  composition  on  the 
ground  that  the  judge  is  not  satisfied  that 
it  is  for  the  best  interests  of  the  creditors  is 
not  a  bar  to  a  subsequent  discharge  and 
therefore  is  not  a  final  order  denying  a  dis- 
charge and  appealable  under  this  section. 
In  re  McVov  Hardware  Co.,  (C.  C.  A.  7th 
Cir.  1912)   200  Fed.  949. 


A  judgment  overruling  objections  to  the 
application  of  a  bankrupt  for  a  discharge  is 
not  one  granting  or  refusing  a  discharge  and 
is  not  appealable.  Ragan,  Mai  one  &  Co  v. 
Cotton  &  Preston,  (C.  C.  A.  5th  Cir.  1912) 
195  Fed.  69. 


1912  Supp.,  p.  634,  sec.  25a  (3). 

Where  a  claim  alleged  to  he  secured  by  a 
lien  upon  the  bankrupt's  estate  is  filed 
against  a  bankrupt  for  allowance,  an  appeal 
is  given  as  from  a  judgment  allowing  or  re- 
jecting a  claim  of  $500  or  over.  In  re  Lov- 
ing, (1912)  224  U.  S.  183,  32  S.  Ct.  446, 
66  U.  S.   (L.  ed.)   725. 

A  ruling  made  in  the  course  of  the  de- 
termination of  an  issue  as  to  alleged  bank- 
rhptcy  upon  a  subordinate  issue  as  to  wheth- 
er' or  not  the  petitioning  creditors  held  '* prov- 


able" claims  is  not  a  judgment  allowing  or 
rejecting  a  debt  or  claim  within  the  mean- 
ing of  the  section.  J.  W.  Cain  an  Co.  v.  Do- 
herty,  (1912)  224  U.  S.  145,  32  S.  Ct.  460, 
56  U.  S.   (L.  ed.)   702. 

Order  allowing  debt  or  claim  held  not 
sliown  by  the  facts  in  tlie  case  of  III  re  Mar- 
tin, (C.  C.  A.  6th  Cir.  1912)  201  Fed.  31. 

This  section  is  cited  in  Adams  v.  Dickers 
Valley  Lumber  Co.,  (C.  C.  A.  4th  Cir.  1912) 
202  Fed.  48. 
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1912  Supp.,  p.  646,  sec.  29b  (1). 


1912  Supp.,  p.  635.      LTime  for  taldng  appeal] 


Effect  of  proceedings  for  rehearing.  —  An 
application  for  an  appeal  under  this  section 
is  not  seasonably  made,  although  made  with- 
in ten  days  after  a  denial  of  a  motion  for 
a  rehearing,  when  such  motion  was  not  made 

1912  Supp.,  p.  638,  sec.  25b. 

Questions  purely  administrative  concern* 
ing  as  they  do,  the  carrying  out  of  an  order 
of  distribution  which  settled  a  controversy  as 
to  whether  a  certain  claim  should  be  allowed, 
are  not  the  subject  of  review  by  the  Supreme 

1912  Supp.,  p.  640,  sec.  25b. 

The  prerequisites  for  an  appeal  to  the 
Supreme  Court  specified  in  section  25b  do  not 
exist,  nor  can  the  appeal  be  entertained, 
where  the  Court  of  Appeals  does  not  make 
the  findings  of  fact  and  conclusions  of  law 

1912  Supp.,  p.  646,  sec.  29b. 

Proof  beyond  a  reasonable  doubt.  —  In  the 
case  of  In  r^  Hennebry,  (N.  D.  la.  1913) 
207  Fed.  882,  the  court  said:  "It  is  true 
that  it  is  held  by  some  of  the  courts  of  bank- 
ruptcy that  the  offense  denounced  by  section 
29b,  when  alleged  to  defeat  a  discharge,  is 
not  required  to  be  proved  beyond  a  reason- 
able doubt.  If  this  be  true,  then  the  bank- 
rupt may  be  denied  a  discharge  by  evidence 

1912  Supp.,  p.  646,  sec.  29b  (1). 

Concealment  of  assets.  —  To  the  same  ef- 
fect see  Stern  v.  United  States,  (C.  C.  A.  3d 
Cir.  1912)  193  Fed.  888;  In  re  Bacon,  (W. 
D.  N.  Y.  1913)  205  Fed.  545. 

The  toord  **conceal€d** — In  United  States 
▼.  Phillips,  (S.  D.  N.  Y.  1912)  196  Fed.  674, 
the  court  having  before  it  the  meaning  of 
the  word  "concealed"  said:  "The  statute 
punishes  a  bankrupt  who  has  knowingly 
'concealed  .  .  .  from  his  trustee  any  of 
the  property  belonging  to  his  estate  in  bank- 
ruptcy.* The  indictment  charges  that  Phil- 
lips did  'knowingly  and  fraudulently  secrete 
and  conceal'  property,  to  wit,  certain  pearls, 
from  his  trustee.  The  indictment  is  obvious- 
ly drawn  on  the  assumption  that  'secrete' 
and  'conceal'  mean  the  same  thing.  This 
assumption  and  more  is  justified  by  the  let- 
ter of  the  Bankruptcy  Act  (section  1,  subd. 
22),  declaring  that  'conceal'  shall  include  'se- 
crete,' 'falsify,'  and  'mutilate.'  So  much  has 
been  held  in  attachment  cases  in  this  state 
(Jurgens  v.  Suden,  32  App.  Div.  1,  52  N.  Y. 
Supp.  662) ;  and  of  the  secretion  of  property 
it  has  been  said  that  the  three  agencies  of 
fraud,  assigning,  disposing  of,  and  secreting, 
are  legally  identical  and  equivalent.  Sturz 
V.  Fischer,  16  Misc.  Rep.  410,  36  N.  Y.  Supp. 
893.     A  thing  is  secreted  or  concealed  from 


until  more  than  ten  days  after  the  entry  of 
the  order  complained  of,  as  the  right  to  an 
appeal,  once  lost,  is  not  revived  by  a  peti- 
tion for  a  rehearing.  Rode  v.  Phipps,  (C. 
C.  A.  6th  ed.  1912)   195  Fed.  414. 


Court.  Wynkoop,  Hallenbeck,  Crawford  Co. 
V.  Gaines,  (1913)  227  U.  S.  4,  33  S.  Ct.  214, 
67  U.  S.  (L.  ed.)  391. 

This  section  is  cited  in  Lumpkin  v.  Foley, 
(CCA.  6th  Cir.  1913)  204  Fed.  372. 


required  by  clause  3  of  General  Order  36. 
J.  W.  Calnan  Co.  v.  Doherty,  (1912)  224 
U.  8.  145,  32  S.  Ct.  460,  56  U.  S.  (L.  ed.) 
702. 


of  an  alleged  offense,  which  would  be  insuffi- 
cient to  convict  him  of  that  offense  if  he 
was  indicted  and  put  upon  trial  therefor.  He 
might  thus  be  denied  a  discharge  for  an  al- 
leged offense,  and  afterwards  acquitted  there- 
of. It  is  not  believed  that  Congress  intended 
this,  and  in  the  absence  of  controlling  au- 
thority I  am  unwilling  to  so  hold." 
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the  officer  of  the  law,  and  indeed  from  any 
one,  when  the  seeker  cannot  find  it,  and  it  is 
still  concealed  or  secreted  when  such  seeker 
knows  perfectly  well  who  controls  it,  who 
has  hidden  it,  and  who  can  reveal  it  if  he 
desires.  Therefore,  since  the  law  is  not 
merely  a  game  of  hide  and  seek,  that  is  con- 
cealed or  secreted  which  is  withheld  by  means 
of  physical  concealment  from  the  lawful  offi- 
cer who  is  looking  for  it.  The  word  'with- 
hold' is  wider  than  either  'conceal*  or  'secrete' 
— e.  g.,  a  bankrupt  may  withhold  money  by 
stubbornly  refusing  to  pay,  and  defying  his 
creditors  to  get  it  out  of  him — but  this  ex- 
pression would  not  necessarily  or  ordinarily 
be  taken  to  mean  that  the  bankrupt  had  ob- 
tained certain  gold  coin  or  bank  notes  and 
concealed  the  same  by  burying  them  in  the 
earth  or  putting  them  in  a  receptacle  known 
only  to  himself,  while  such  would  be  the 
reasonable  inference  if  the  bankrupt  were  ac« 
cused  of  concealing  money;  i.  e.,  he  would  be 
understood  to.  have  hidden  actual  cash,  like 
the  misers  of  fairy  tales." 

//  the  bankrupt  htis  conveyed  property^  no 
matter  how  fraudulently,  so  that  he  has  lost 
all  right,  title  and  interest  therein,  it  is  not 
a  concealment  under  the  provision  of  the  act. 
If  the  bankrupt  has  parted  with  all  dominion 


1912  Supp.,  p.  646,  sec.  29b  (1).         BANKRUPTCY. 


1912  Supp.,  p.  652,  tec.  29d. 


over  the  property,  if  the  title  is  gone  out  of 
him  and  is  beyond  recall,  it  is  not  his  prop- 
erty, and  therefore  is  not  "property  belong- 
ing to  his  estate  in  bankruptcy.*'  In  re 
Hammerstein,  (C.  C.  A.  2d  Cir.'lOll)  189 
Fed.  37. 

Concealment  by  corporation  —  Conspiracy 
to  conceal  corporation's  assets,  —  To  the  same 
eiTect  as  the  first  paragraph  of  the  original 
note,  see  Roukous  v.  United  States,  (C.  C.  A. 
Ist  Cir.  1912)   195  Fed.  353. 

Criminal  intent.  —  To  the  same  effect  as 
the  original  note  see  In  re  Reed,  (W.  D. 
Okla.  1911)   191  Fed.  920. 

Omission  to  schedule  property. — The  omis- 
sion of  the  property  from  the  bankrupt's 
schedules  alleged  to  have  been  transferred  in 
fraud  of  creditors  may,  in  connection  with 
other  evidence  of  a  fraudulent  concealment 
of  such  property,  be  considered  in  determin- 
ing whether  or  not  there  has  been  an  inten- 
tional fraudulent  concealment  by  the  bank- 
rupt of  property  to  hinder,  delay,  and  defraud 
his  creditors;  but  the  omission  alone 
from  the  schedules  of  such  property,  es- 
pecially when  transferred  more  than  four 
months  before  the  bankruptcy,  is  not  the  of- 
fense contemplated  by  section  29b  (1)  or  (2) 
of  the  Bankruptcy  Act;  but  the  offenses  so 
denounced  are  concealments  of  property  with- 

1912  Supp.,  p.  650,  sec.  29b  (2). 

False  oath.  —  To  the  same  effect  as  the 
original  note,  see  Kovoloff  v.  United  States, 
(C.  C.  A.  7th  Cir.  1912)  202  Fed.  475. 

The  false  oath  must  have  been  knowingly 
and  fraudulently  made,  and  an  oath  may  be 
considered  to  have  been  so  made  when  made 
by  a  person  who  states  matters  which  he 
does  not  believe  to  be  true,  willfully  and  con- 
trary to  his  oath.  In  re  Hale,  (D.  C.  N.  M. 
1913)   206  Fed.  856. 

Oath  as  to  title  of  property.  —  Where  a 
bankrupt  swore  that  he  had  no  real  estate 
and  that  the  interest  in  certain  real  estate 
of  which  he  had  the  record  title  was  really 
held  by  him  as  trustee  for  his  children, 
whereas  it  appeared  that  the  real  estate  was 
bought  with  funds  derived  from  property  the 

1912  Supp.,  p.  651,  sec.  29b  (5), 

Extorting  money  or  property.  —  This  sec- 
tion is  not  violated  by  a  promise  which  the 
bankrupt  made  with  a  creditor  after  the  pe- 
tition was  filed  but  before  his  discharge, 
which  was  in  effect  that  if  the  creditor  could 
lend  him  a  certain  sum  of  money  for  use  in 
paying  the  consideration  of  a  composition 
with  his  creditors,  he,  when  the  composition 
was  confirmed,  would  pay  the  creditor  the 
balance   of  his   debt   after   deducting   there- 

1912  Supp.,  p.  652,  sec.  29(1. 


in  the  four  months  preceding  the  bankruptcy 
and  false  oaths  in  bankruptcy  proceedmgs, 
other  than  mere  omissions  of  such  property 
from  the  schedules,  and  contemplate  the  con- 
cealment of  property  by  some  other  act  or 
acts  upon  the  part  of  the  bankrupt  than 
merely  omitting  it  from  the  schedules,  and 
affirmative  false  statements  of  some  material 
fact  or  facts  by  the  bankrupt  in  a  proceed- 
ing in  bankruptcy,  willfully  and  intentional- 
ly made  by  him,  knowing  the  same  to  be 
false.  In  re  Hennebry,  (N.  D.  la.  1913)  207 
Fed.  882. 

Evidence — Burden  of  proof.  —  In  a  prose- 
cution for  concealing  assets  the  burden  of 
proof  is  on  the  government  to  establish  the 
guilt  of  the  defendant  beyond  a  reasonable 
doubt.  Chodkowski  v.  United  States,  (C.  C 
A.  7th  Cir.  1912)   194  Fed.  858. 

Presumptions. — In  a  prosecution  of  a 
bankrupt  for  concealing  assets,  where  it  is 
shown  that  the  defendant  conveyed  property 
by  a  warranty  deed,  the  jury  should  be  in- 
structed that  the  law  presumes  that  in  so 
doing  the  defendant  acted  legally  and  in  good 
faith,  and  that  they  should  give  him  the 
benefit  of  that  presumption.  Chodkowski  v. 
United  States,  (C.  C.  A.  7th  Cir.  1912)  194 
Fed.  858. 


legal  title  to  which  was  vested  in  the  bank- 
rupt's wife  during  her  lifetime,  and  that  by 
the  law  of  the  state  where  that  property  was 
located  the  husband  had  a  life  interest  in 
one-third  of  the  property  of  the  wife;  and  it 
also  appeared  that  the  property  was  actual- 
ly bought  by  the  wife  from  money  saved  out 
of  the  husband's  salary,  and  that  he  treated 
the  property  as  though  it  were  his  own,  it 
was  held  that  he  had  an  interest  in  the  prop- 
erty, and  that  his  oath  to  the  effect  that  he 
had  no  such  interest  was  made  knowingly, 
and  with  the  purpose  of  withholding  from  his 
creditors  the  knowledge  of  his  affairs  to 
which  they  were  entitled  under  the  Bank- 
ruptcy Act.  In  re  Hale,  (D.  C.  N.  M.  1913) 
206  Fed.  856. 


from  his  share  of  the  consideration  of  such 
composition.  Zavelo  v.  Reeves,  (1913)  227 
U.  S.  625,  33  S.  Ct.  365,  57  U.  S.  (L.  ed.) 
676. 

A  prosecution  for  concealing  property  is 
not  maintainable  where  more  than  a  year  be- 
fore the  indictment  the  bankrupt  concealed 
the  property  to  the  knowledge  of  the  trustee. 
United  States  v.  Phillips,  (S.  D.  N.  Y.  1912) 
196  Fed.  574. 


Offense  of  concealing  assets.  —  Facts  held  to  show  that  prosecution  of  offense  of  con- 
cealing assets  was  barred  by  this  section.  Warren  v.  United  States,  (C.  C.  A.  5th  Cir.  1912) 
199  Fed.  753. 
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1912  Snpp.,  p.  652,  sec  30a. 
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1912  Snpp.,  p.  659,  sec.  38a  (4). 


1912  Supp.,  p.  652,  sec.  30a. 

Force  and  effect.  —  To   the   same  effect  as   the   original   note,  see   In  re   Nevada-Utah 
Mines  &  Smelters  Corp.,  (C.  C.  A.  2d  Cir.  1913)  202  Fed.  126. 

1912  Supp.,  p.  653,  sec.  32a. 

Transfer  for  convenience  of  parties.  —  To  the  same  effect  as  the  original  note^  see  In  re 
Sterne,  (E.  D.  Tex.  1911)  190  Fed.  70. 


1912  Supp.,  p.  655,  sec.  38a. 

Review  of  proceedings  had  before  referee. 

—  To  the  same  effect  as  the  original   note, 

see   In   re   Co-operative   Knitting  Mills,    (E. 

D.  N.  y.  1913)  202  Fed.  1016;  In  re  Holden, 

(C.  C.  A.  6th  Cir.  1913)  203  Fed.  229. 

Mode  of  review.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Turetz,  (E.  D. 
Pa.  1913)  205  Fed.  400. 

Taking  exceptions  before  referees  — 
Formal  exceptions  unnecessary. — To  the 
same  effect  as  the  original  note,  see  In  re 
Lane  Lumber  Co.,  (N.  D.  Idaho  1913)  206 
Fed.  780. 

Time  for  review.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Verdon  Cigar  Co., 
(W.  D.  Mich.  1911)    193  Fed.  813. 

By  the  court  rules  a  petition  for  revision 
of  a"  referee's  order  must  be  filed  within  fif- 
teen days.  In  re  Wink,  (D.  C.  Md.  1913) 
206  Fed.  348. 

Determination  on  review — Court  may 
consider  any  point  presented  by  record. — 
Although  the  referee's  certificate  sets  forth 
no  reasons  for  his  disapproval  of  a  trustee 
appointed  by  the  creditors,  the  district  judge, 


in  reviewing  his  order,  is  not  confined  to  this 
certificate,  and  is  at  liberty  to  consider  any 
point  presented  by  the  record.  In  re  Kellar, 
(C.  C.  A.  1st  Cir.  1912)    192  Fed.  830. 

Weight  of  referee's  finding  of  fact.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Logan,  (N.  D.  N.  Y.  1912)  196  Fed.  678; 
In  re  Walden  Bros.  Clothing  Co.,  (N.  D.  Ga. 
1912)  199  Fed.  316;  In  re  Cox,  (D.  C.  N. 
M.  1912)  199  Fed.  952;  Salsburg  v.  Black- 
ford,  (C.  C.  A.  4th  Cir.  1913)   204  Fed.  438. 

The  findings  of  fact  made  by  a  referee  in 
bankruptcy  are  presumptively  correct,  and 
unless  they  are  clearly  against  the  weight 
of  the  evidence,  or  some  obvious  error  of 
law  has  intervened  in  its  application,  will 
not  be  disturbed;  but  they  are  not  conclu- 
sive, as  is  the  verdict  of  a  jury,  or  the  find- 
ings of  facts  made  by  the  judge  in  an  action 
at  law  when  a  jury  has  been  waived.  This 
is  the  rule  of  law  applicable  to  masters  in 
chancery,  and  is  equally  applicable  to  find- 
ings made  by  a  referee  in  bankruptcy.  In 
re  Hawks,   (E.  D.  Kan.  1913)   204  Fed.  309. 


1912  Supp.,  p.  658,  sec.  38a  (2). 

Production  of  books.  —  A  referee  in  bankruptcy  has  full  and  complete  jurisdiction  to 
order  the  bankrupt  to  produce  books  of  account  and  papers  bearing  on  his  transactions. 
In  re  Soloway  &  Katz,  (D.  C.  Conn.  1912)   195  Fed.  103. 


1912  Supp.,  p.  659,  sec.  38a  (4). 

Authority  to  perform  duties  of  court. — 
Where  the  bankruptcy  court  has  jurisdiction, 
the  referee  has  also  jurisdiction,  except  when 
the  case  is  referred  to  him  for  a  special  pur- 
pose, or  where  the  bankrupt  asks  to  be  ad- 
judged a  bankrupt,  or  seeks  a  discharge  from 
bankruptcy.  In  re  Brenner,  (M.  D.  Pa. 
1911)   190  Fed.  209. 

Turning  property  over  to  trustee  —  Sum- 
mary, proceedings. — "Undoubtedly,  one  hold- 
ing property  of  the  bankrupt  as  an  agent  or 
bailee  may  be  required  summarily  to  turn 
it  over  to  the  trustee,  and,  in  a  proper  case, 
to  a  receiver;  but  we  are  of  the  opinion  that, 
whenever  the  facts  alleged  on  their  face  dis- 
close possession  and  a  legal  right  in  the 
party  claiming  title,  the  referee  has  no  juris- 
diction in  a  summary  proceeding  to  require 
the  property  to  be  turned  over  without  the 
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consent  of  the  respondent."    In  re  Blum,  (C. 
C.  A.  7th  Cir.  1913)   202  Fed.  883. 

Examination  of  accounts  of  receivers  and 
trustees.  —  "The  whole  policy  of  the  law  with 
respect  to  bankrupt  estates  is  that  they  shall 
be  economically  administered,  and  it  is  the 
duty  of  referees,  as  well  as  of  receivers  and 
trustees,  none  of  whom  are  entitled  to  re- 
ceive greater  compensation  than  is  fixed  by 
the  bankruptcy  law,  to  see  that  estates  are 
administered  with  the  strictest  economy. 
But  the  law  imposes  specially  upon  referees 
the  settlement  and  distribution  of  estates. 
They  must  pass  upon  the  accounts  of  re- 
ceivers and  trustees,  and  be  satisfied  as  to 
their  correctness.  It  is  not  proper  for  a 
referee  to  assume  that  an  account  is  correct, 
or  that  payments  made  by  an  accountant  are 


1912  Supp^  p.  659,  sec.  38a  (4).         BANKRUPTCY.  1^12  Supp.,  p.  868,  sec.  41a  (1). 


proper,  simply  because  no  person  interested 
files  an  exception  thereto.  What  is  every- 
body's business  is  nobody's  business."  In  re 
Fullick,   (W.  D.  Pa.  1912)   201  Fed.  4G3. 

CanceUation  of  lease.  —  A  referee  in  bank- 
ruptcy has  no  power  to  cancel  a  lease  con- 
taining  a  c|^m   requiring  the   tenant,   who 

1912  Supp.,  p.  663,  sec.  38a  (5). 

Employment  and  payment  of  stenographers. 
—  In  the  case  of  In  re  Ellett  Electric  Co., 
(W.  D.  N.  Y.  1912)  196  Fed.  400,  the  court 
reduced  an  allowance  to  a  stenographer,  say- 
ing: "The  record  consists  of  53  pages,  of 
which  only  about  30  are  testimony.  The 
stenographers  were  allowed  $62.1;^,  which 
amount  is  inordinate.  Where  three  duplicate 
copies  are  supplied,  a  charge  of  40  cents  per 
page  has  in  other  cases  that  have  come  be- 
fore this  court  been  held  a  fair  and  reason- 
able compensation.  The  assets  of  the  estate 
were  known  to  the  trustee,  at  the  time  the 
.  Ellett  claim  against  the  bankrupt  was  be- 
fore the  referee,  to  be  insufficient  to  pay  in 
full  the  preferred  claims;  therefore,  it  would 
have  been  sufficient  to  have  taken  the  sub- 
stance of  the  evidence  arising  on  the  dis- 
puted claim,  and  a  summary  disposition 
would  have  been  proper.  If  the  claimant  de- 
sired a  fuller  examination  or  more  complete 
record,  he  himself  should  have  borne  the 
stenographer's  expenses.  By  section  38, 
subd.  5,  on  the  application  of  the  trustee,  a 
stenographer  may  be  employed  at  the  ex- 
pense of  the  estate,  but  the  compensation 
cannot  exceed  10  cents  per  folio  for  reports 
and  transcripts  of  the  proceedings.  In  view 
of  the  fact  that  three  duplicate  copies  were 
furnished,  perhaps  a  reasonable  additional 
compensation  would   not  have  been  subject 


is  the  bankrupt,  to  execute  a  bond  with  sure- 
ty for  the  payment  of  at  least  a  substantial 
portion  of  the  rent  for  the  entire  term.  In 
re  Sapinsky  {\\\  D.  Ky.  1913)  206  Fed.  523. 
This  section  is  cited  in  the  case  of  In  re 
Logan,  (N.  D.  N.  J.  1912)  196  Fed.  676. 


of  criticism,  though  I  think  that  additional 
copies  should  be  paid  for  by  the  parties  de- 
siring them.  The  large  outlay  for  stenog- 
rapher's fees  and  charges  before  referees 
and  special  masters  in  bankruptcy  is  a  se- 
rious barrier  to  an  economical  administra- 
tion of  estates  in  bankruptcy,  and  such  ex- 
penses should  be  curtailed  whenever  possible. 
In  the  federal  courts,  where  there  is  no  offi- 
cial stenographer,  the  expense  for  taking 
shorthand  notes  of  examination  and  tran- 
scribing the  same  is  usually  divided  by  the 
litigants  and  taxed  to  the  extent  of  the 
amount  paid  in  favor  of  the  prevailing  par- 
ty. The  record  in  this  case  does  not  show 
that  the  trustee  authorized  the  employment 
of  the  stenographers  or  objected  thereto.  As 
much  of  the  expense  was  incurred  in  con- 
ducting the  examination  relating  to  the 
Ellett  claim,  the  expense  for  stenograph- 
er's services  should  rightly  fall  on  the  de- 
feated party,  but,  as  no  objection  to  the 
employment  of  a  stenographer  was  made  by 
the  trustee,  I  will  allow  an  expense  not  ex- 
ceeding $21.20,  or  40  cents  per  page  for  the 
three  copies  of  testimony  to  be  charged 
against  the  estate.  As  bearing  upon  the 
right  to  employ  stenographers  in  bankruptcy 
examinations,  see  In  re  Rozinsky  (D.  C.)  101 
Fed.  229,  and  In  re  Todd  (D.  C.)  109  Fed. 
266." 


1912  Supp.,  p.  666,  sec.  40a. 

Commissions  on  moneys  paid  to  secured 
and  unsecured  creditors.  —  The  provisions  are 
comprehensive  enough  to  entitle  referees  to 
commissions  on  moneys  paid  to  secured  and 
unsecured  creditors.  In  re  Meadows,  (W.  D. 
N.  Y.  1912)    199  Fed.  304. 


Extra  compensation.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Meadows,  (W. 
D.  N.  Y.  1912)   199  Fed.  304. 


1912  Supp.,  p.  668,  sec.  41a  (1). 

Disobedience  as  contempt.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Mitchell, 
(E.  D.  N.  Y.  1913)  202  Fed.  806;  In  re  Ja- 
maica Slate  Roofing  &  Supply  Co.,  (E.  D. 
N.  Y.  1913)  202  Fed.  810:  In  re  Star  Spring 
Bed  Co.,  (C.  C.  A.  3d  Cir.  1913)  203  Fed. 
640;  In  re  Fogelman,  (E.  D.  N.  Y.  1913) 
204  Fed.  351. 

Contempt  dependent  on  ability  to  comply 
with  order.  —  See  to  the  same  effect,  In  re 
Reynolds,  (M.  D.  Ala.  1911)  190  Fed.  967; 
In  re  Haring,  (W.  D.  Mich.  1912)  193  Fed. 
168. 

In  Stuart  ▼.  Revnolds,  (C.  C.  A.  5th  Cir. 
1913)    204  Fed.  709,  the  court  said:   "From 
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the  evidence  before  him,  which  was  of  a  con- 
flicting nature,  the  judge  was  unable  af- 
firmatively to  find  as  a  fact  that  the  bank- 
rupt, at  the  time  of  the  making  of  the  order 
against  him  by  the  referee,  then  had  in  his 
possession  or  under  his  control  either  the 
goods  or  the  money  he  was  directed  to  turn 
over  to  the  trustee  of  his  estate.  Failing  to 
find  this,  it  was  incumbent  on  the  judge  to 
reverse  the  action  of  the  referee  and  dis- 
charge the  rule  against  the  bankrupt.  No 
other  order  than  the  one  passed  by  him  was 
compatible  with  or  justified  by  the  judge's 
view  of  the  evidence  and  the  conclusions  en- 
tertained by  him." 


1912  Supp.,  p.  668,  sec  41 A  (1).     BAXKRUPTCY. 


1912  Supp.,  p.  677,  sec.  44a« 


Mere  denial  of  dbiliiy  insufficient,  —  To  the 
same  efl'ect  as  tlie  original  note,  see  In  re 
Weber  Co.,  (C.  C.  A.  2nd  Cir.  1912)  200 
Fed.  404. 

Release  from  imprisonment,  —  In  the  case 
of  In  re  Karp,  (S.  D.  N.  Y.  1912)  196  Fed. 
098,  which  was  an  application  by  bank- 
rupts to  be  purged  of  contempt  and  be  re- 
leased from  jail  on  the  ground  of  their  in- 
ability to  comply  with  an  order  directing 
them  to  turn  over  property  to  the  trustee, 
the  court  said:  "The  object  of  these  pro- 
ceedings is  to  compel  the  bankrupts  to  turn 
over  the  amount  referred  to  and  to  uphold 
the  dignity  of  the  court  and  command  obed- 
ience to  law.  If  corrupt  bankrupts  believed 
that  there  is  any  definite  period  within  which 
they  may  be  released  from  custody,  it  may 
well  be  that  some  of  them  would  willingly 
submit  to  an  order  for  contempt  as  a  slight 
penalty  for  the  making  away  of  assets  to  the 
detriment  of  merchants  who  have  extended 
credit  to  them.  On  the  other  hand,  where 
it  appears  that  bankrupts  are  not  able  to 
respond,  there  must  be  some  limit  to  im- 
prisonment, for  it  certainly  was  never  in- 
tended that  imprisonment  should  be  per- 
petual. It  is  never  easy  to  discover  what 
has  become  of  secreted  assets,  but  it  not  in- 
frequently happens  that  such  assets  are  dis- 
sipated in  the  efforts  of  the  corrupt  bankrupt 
to  save  himself  from  the  penalty  of  the  law, 
and  to  support  his  family  obligations  dur- 
ing a  period  when  he  is  unable  to  get  into 
a  new  business  or  employment." 


A  lawful  order  by  the  referee  is  a  condi- 
tion  precedent  to  action  by  the  court  re- 
garding punishment  for  refusal  to  obey  it. 
In  re  Soloway  &  Katz,  (D.  C.  Conn.  1912) 
195  Fed.  100. 

Purging  oneself  of  contempt.  —  "Punish- 
ment for  contempt  should  not  be  used  sole- 
ly for  intimidation,  nor  in  such  a  way  as 
to  prevent  or  delay  the  administration  of 
the  estate.  The  first  thing  to  be  done  is  to 
compel  obedience  to  proper  orders  and  to  se- 
cure proper  results  in  administration.  All 
contempt  that  affects  merely  the  authority 
of  the  court  is  in  its  nature  criminal,  and 
should  not  be  acted  upon  so  as  to  prevent 
opportunity  for  reparation.  Punishment 
should  include  means  to  secure  a  proper 
carrying  out  of  the  steps  in  the  bankruptcy 
proceeding  as  speedily  as  possible.  So,  if  a 
person  is  in  contempt  for  failure  to  do  what 
under  the  bankruptcy  law  he  should  do,  he 
should  first  be  allowed  to  purge  himself  of 
the  civil  contempt  by  doing  what  he  ought, 
and  by  putting  the  creditors  in  the  position 
they  would  have  been  if  no  contempt  had 
occurred.  The  question  of  punishment  for 
the  criminal  contempt,  however,  can  be  met 
only  by  a  fine  or  definite  imprisonment,  if 
not  excused.  The  question  of  compliance 
with  the  disregarded  order  is  like  restitution 
of  property  wrongfully  taken,  and  such  a 
result  is  the  right  of  the  parties,  whether  or 
no  any  sentence  for  the  criminal  contempt 
is  imposed."  In  re  Farkas,  (E.  D.  N.  Y. 
1913)   204  Fed.  343. 


1912  Supp.,  p.  673,  sec.  41a  (3). 

Verification  of  petition  to  compel  production  of  documents.  —  A  petition  to  compel  the 
production  of  books  and  papers  should  be  verified.  In  re  Soloway,  (D.  C.  Conn.  1912), 
195  Fed.  100.  - 


1912  Supp.,  p.  674,  sec.  41b. 

Proceedings  before  judge  —  Wilful  dta- 
obedience  must  he  alleged.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Soloway 
k  Katz,   (D.  C.  Conn.  1912)    196  Fed.  132. 

Punishment.  —  When  it  appears  that  a  sen- 
tence to  a  fixed   and  absolute  term   of  im- 


prisonment has  been  imposed  it  can  be  jus- 
tified only  by  showing  that  it  was  inflicted 
in  a  proceeding  for  criminal  contempt.  In 
re  Kahn,  (C.  C.  A.  2d  Cir.  1913)  204  Fed. 
581. 


1912  Supp.,  p.  677,  sec.  44a. 

Appointment  by  creditors.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Fisher, 
(M.  D.  Pa.  1911)  193  Fed.  104;  In  re  E.  A. 
Walker  &  Co.,  (N.  D.  Ala.  1913)  204  Fed. 
133;  In  re  Wenatchee-Stratford  Orchard  Co., 
(W.  D.  Wash.  1913)   205  Fed.  964. 

Creditor's  appointment  subject  to  approval. 
—  See  to  the  same  effect,  In  re  Margolies, 
(E.  D.  N.  Y.  1911)    191  Fed.  369. 

In  In  re  Kreuger,  (E.  D.  Ky.  1911)  196 
Fed.  705,  which  was  a  proceeding  to  review 
an  order  of  a  referee  refusing  to  approve  the 
appointment   of   a   trustee,   the   court   said: 


son 


**By  section  44  of  the  Bankruptcy  Act  pro- 
vision is  made  that  the  creditors  shall  elect, 
or  rather,  in  the  language  of  the  section, 
'appoint,'  the  trustee;  and  by  section  45 
the  sole  qualification  prescribed  for  the  po- 
sition by  an  individual  is  that  he  be  'com- 
petent to  perform  the  duties. of  that  office 
and  reside  or  have  an  office  in  the  judicial 
district  within  which  they  are  appointed.' 
The  sole  power  conferred  by  the  Bankruptcy 
Act  on  the  referee  or  judge  in  relation  to 
the  appointment  of  a  trustee  is  contained  in 
section  44,  where  it  is  provided  that,  if  the 


1912  Supp.,  p.  677,  sec.  44a. 


BANKRUPTCY. 


1912  Supp.,  p.  677,  sec.  44«« 


creditors  do  not  appoint,  'the  court  shall  do 
so.*  The  act,  therefore,  contains  no  provision 
conferring  on  the  referee  or  judge  tlie  right 
to  disapprove  an  appointment  made  by  the 
creditors.  The  right  so  to  do  is  to  be  found 
in  General  Order  So.  13  (89  Fed.  vn,  32  C. 
C.  A.  XVII)  prescribed  by  the  Supreme  Court 
pursuant  to  section  30  of  the  Bankruptcy 
Act,  which  provides  that  *the  appointment 
of  a  trustee  by  the  creditors  shall  be  subject 
to  be  approved  or  disapproved  by  the  referee 
or  by  the  judge,  and  he  shall  be  removable 
by  the  judge  only*' 

''Collier  on  Bankruptcy  (8th  ed.),  p.  528, 
questions  the  validity  of  this  order,  but  it 
has  always  been  accepted  by  the  courts  as 
valid.  They  all,  however,  recognize  that  the 
primary  right  of  appointment  is  in  the  cred- 
itors, that  the  right  of  disapproval  is  not 
to  be  lightly  exercised,  and  that  it  cannot  be 
exercised  arbitrarily  but  only  for  cause.  In 
the  case  of  In  re  Lloyd,  (D.  C.  Wis.)  17  Am. 
Bankr.  Rep.  90,  148  Fed.  92,  Quarles,  J., 
said:  *It  must  be  remembered,  however,  that 
by  the  terms  of  the  act  the  creditors  are  em- 
powered to  select  a  trustee.  It  is  a  serious 
matter  to  disfranchise  creditors,  and  deprive 
them  of  rights  expressly  conferred  by  the 
Bankruptcy  Act.*  And  in  the  case  of  In  re 
Van  De  Mark,  (D.  C.  N.  Y.)  23  Am.  Bankr. 
Rep.  700,  175  Fed.  287,  Judge  Hazel  said: 
*The  statute  plainly  and  unequivocally  pro- 
vided that  the  creditors  shall  have  the  power 
to  appoint  a  trustee  or  trustees,  subject  to 
the  approval  or  disapproval  of  the  referee; 
and  this  statutory  right  without  adequate 
cause  cannot  be  taken  from  them  by  the 
bankruptcy  court.* 

"The  only  cause  for  disapproval  which  has 
thus  far  been  recognized  by  the  courts,  so 
far  as  my  investigation  goes,  is  that  the 
bankrupt  has  interfered  in  the  appointment 
of  the  trustee,  so  as  to  bring  about  the  ap- 
pointment of  his  choice,  and  it  has  been  stat- 
ed to  be  the  only  cause  for  disapproval.  In 
the  case  of  In  re  Eastlack  (D.  C.  N.  J.)  10 
Am.  Bankr.  Rep.  529,  145  Fed.  08,  which 
reviews  all  the  earlier  authorities.  Judge 
Lanning  says:  'These  cases  establish  the 
rule  that  the  election  of  a  trustee  by  the 
creditors  is  not  to  be  disapproved,  unless 
there  is  good  reason  for  believing  that  the 
election  has  been  directed,  managed,  or  con- 
trolled by  the  bankrupt  or  his  attorney,  or 
by  some  influence  opposed  to  the  creditors* 
interests.' 

"Mr.  Collier  in  his  work  (page  529)  states 
this  as  the  only  ground  of  disapproval.  In 
the  case  of  In  re  Hanson,  (D.  C.  Minn.)  19 
Am.  Bankr.  Rep.  235,  150  Fed.  717,  Judge 
Lochren  states  the  law  in  this  connection  af- 
firmatively in  these  words;  *But  it  is  well 
settled  bv  all  the  authorities  that  the  trus- 
tee  represents  the  creditors,  and  not  the 
bankrupt,  in  the  administration  of  the  es- 
tate, and  that  it  is  improper  that  the  bank- 
rupt shall  actively  interfere  with  the  matter 
of  his  selection  and  apppointment,  and  that 
if  he  does  interfere,  and  the  person  aided  by 
him  is  appointed  by  votes  procured  by  such 
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interference,  the  appointment  should  for  that 
reason  be  disapproved.* 

"Now,  I  do  not  gather,  from  the  referee's 
statement  of  the  reasons  which  led  him  to 
take  the  action  complained  of,  that  the  bank- 
rupt to  any  extent  mterfered  in  the  election, 
or  aided  in  the  election  or  in  the  bringing 
about  of  the  appointment,  of  Rodman.  At 
any  rate,  such  interference  and  aiding,  if 
any  there  was,  was  not  regarded  by  the  ref- 
eree as  affecting  the  validity  of  the  appoint- 
ment, as  he  seems  to  have  thouglit  that  the 
bankrupt  had  a  right  to  interfere  and  aid. 
1  infer  tliis  from  his  statement  that  the  trus- 
tee represents  alike  the  creditors  and  the 
bankrupt.  This,  however,  is  not  correct. 
The  trustee  does  not  represent  the  bankrupt. 
He  represents  the  creditors,  and  them  alone. 
It  is  because  of  this  that  interference  and 
aiding  on  the  part  of  the  bankrupt  in  the 
appointment  affects   its  validity. 

''It  would  seem  that  the  sole  ground  upon 
which  the  referee  based  his  action  was  that 
Rodman  was  the  special  representative  of 
some  particular  interest  or  individuals  other 
than  the  bankrupt.  He  does  not  really  find 
that  he  was,  but  simply  suspects  that  he  was, 
and,  that  there  might  not  be  any  reason  to 
'suspect  in  the  least  degree*  that  such  was 
the  case,  he  refused  to  approve  the  appoint- 
ment. He  does  not  intimate  what  special  or 
particular  interest  or  individuals  he  sus- 
pected that  Rodman  represented.  And  the 
only  reason  he  gives  for  the  suspicion  is  that 
Rodman  had  been  repeatedly  elected  trustee 
in  different  and  remotely  separate  sections 
of  the  state.  There  is  nothing  in  this  cir- 
cumstance to  indicate  that  in  the  perform- 
ance of  his  duties  he  would  represent  the  in- 
terests of  anybody  other  than  the  creditors, 
and  those  of  all  the  creditors.  That  he  has 
been  repeatedly  appointed  a  trustee  in  bank- 
ruptcy is  rather  a  testimonial  in  his  favor. 
Its  tendency  is  to  show  that  heretofore  he 
has  performed  the  duties  of  trustee  satisfac- 
torily to  the  creditors.  The  case  .we  have 
here,  then,  is  a  disapproval  of  the  appoint- 
ment by  the  creditors  of  a  trustee,  with  no 
finding  that  he  is  under  any  influence  an- 
tagonistic to  the  creditors,  and  with  noth- 
ing but  a  mere  suspicion  that  he  is,  and  the 
only  reason  given  for  such  suspicion  favor- 
ing rather  that  he  is  not  under  such  influ- 
ence. Tliere  is  no  law  against  the  repeated 
appointment  by  creditors  in  different  cases 
of  the  same  person  as  trustee.  Such  re- 
peated appointment  does  not  make  him  an 
official  trustee. 

"There  is  some  reference  in  the  referee's 
statement  of  reasons  to  the  fact  that  Rod- 
man lives  remote  from  the  place  where  the 
trust  had  to  be  administered.  But  such  is 
not  a  cause  of  disapproval.  It  is  sufficient 
that  he  lives  or  has  an  office  in  the  district. 
The  fact  that  the  referee  approved  the  ap- 
pointment of  Baumeister,  who  lives  much 
farther  away,  and  seems  not  to  live  or  have 
an  office  in  this  district,  but  in  the  western 
district,  and  hence  was  not  qualified  for  the 
position,  indicated  that  he  could  not  have 
attached    much    importance   to   this    circum- 


1912  Supp.y  p.  677,  sec.  44a. 


BANKRUPTCY.       1912  Supp.,  p.  882,  sec.  47a  (2). 


stance.  It  follows,  from  all  that  I  have  said, 
that  the  appointment  of  Mr.  Rodman  should 
have  been  approved." 

Appointment  of  attorney  for  trustee.— 
The  general  rule  doubtless  is  that  a  trustee 
should  not  ordinarily  employ  the  attorney 
who  represents  the  bankrupt,  or  an  attorney 
who  represents  interests  in  the  litigation 
which  are  adverse  to  the  general  estate,  or 
in  conflict  with  other  interests  represented 
by  the  trustee;  and  where  there  are  matters 


in  controversy  between  different  classes  of 
creditors,  the  court  will  usually  decline  to 
authorize  tlie  employment  by  the  trustee  of 
an  attorney  representing  one  of  such  classes. 
In  re  Smith,  (C.  C.  A.  6th  Cir.  1913)  203 
Fed.  369. 

Separate  trustees  for  a  partnership  and 
the  individual  partners  may  be  appointed, 
but  the  power  should  be  exercised  only  in 
case  of  special  and  peculiar  necessity.  In 
re  Currie,  (E.  D.  Mich.  1910)  197  Fed.  1012. 


1912  Supp.,  p.  680,  sec.  45a  (1). 


Competency  of  trustee  —  Former  attor- 
ney of  bankrupt.  —  "On  general  principles 
and  in  the  overwhelming  majority  of  cases, 
it  is  inexpedient  that  the  former  attorney 
for  the  bankrupt  shall  become  his  trustee. 
There  are  many  and  cogent  reasons  for  so 
holding.  One  of  the  most  obvious  of  those 
is  the  always  existing  possibility  that  it 
may  become  the  duty  of  the  trustee  to  take 
legal  proceedings  of  some  kind  against  the 
bankrupt.  If  it  does,  the  difficulties  and  em- 
barrassments which  may  result  from  recent 
confidential  relations  between  the  two  may 
be  of  the  most  serious  character.  Moreover, 
for  the  harmonious,  and  therefore  econom- 
ical, administration  of  the  bankrupt's  estate, 
it  is  desirable,  if  possible,  that  the  trustee 
shall  not  only  deserve,  but  shall  in  fact  have, 
the  confidence  of  the  creditors  generally,  and 
that  his  motives  shall  not  be  distrusted  by 
even  a  minority  of  them.  Such  confidence 
is  not  likely  to  be  given  to  one  who  was  the 
adviser  of  the  bankrupt  in  the  commission 
of   the   act   of   bankruptcy,   and   afterwards, 


by  his  own  exertions  and  that  of  the  bank- 
rupt, contrived  to  have  himself  elected  trus- 
tee. The  presumptions  against  the  eligibility 
as  trustee  of  an  attorney  for  the  bankrupt 
are  so  strong  that  it  is  doubtful  whether 
his  choice  should  ever  be  confirmed,  where 
he  has  solicited  and  obtained  the  assistance 
of  the  bankrupt  in  securing  his  election.  In 
such  cases  the  courts  need  not,  and  ordinari- 
ly, at  least,  should  not,  go  into  nice  inquiries 
as  to  precisely  how  many  votes  had  been  se- 
cured by  the  direct  or  indirect  influence  of 
the  bankrupt.  That  the  ci-devant  attorney 
and  would-be  trustee's  relations  with  the 
bankrupt  are  still  so  close  that  the  former 
calls  upon  the  latter  to  aid  him  in  getting 
votes,  and  the  latter  willingly  does  so,  sliould 
be,  as  a  rule,  sufficient  evidence  to  justify, 
if  not  to  require,  his  exclusion  from  the 
trusteeship."  In  re  Wink,  (D.  C.  Md.  1913) 
206  Fed.  348. 

An  attorney  for  creditors  is  "competent 
to  perform  the  duties  of  that  office."  In  re 
Margolies,   (E.  D.  N.  Y.  1911)   191  Fed.  369. 


1912  Supp.,  p.  681,  sec.  46. 

The  purpose  of  this  provision  of  the  bank- 
ruptcy law  was  to  prevent  the  abatement  of 
suits  involving  the  estate  of  the  bankrupt 
upon  a  vacancy  in  the  office  of  the  trustee, 
and  it  makes  no  difference  how  such  vacancy 
occurs,   whether   by   the   death,   removal,   or 


resignation  of  the  trustee,  under  the  law  his 
official  successor  may  be  formally  made  a 
party  to  the  pending  proceedings,  and  the 
cause  proceeded  with  just  as  though  it  had 
been  originallv  instituted  by  such  successor. 
Hull  V.  Burr/(1912)  64  Fla.  83,  59  So.  787. 


1912  Supp.,  p.  682,  sec.  47a  (2). 

Construed  with  section  seventy.  —  In  the 
case  of  In  re  Hammond,  (N.  D.  Ohio  1911) 
188  Fed.  1020,  it  was  said  that  the  language 
of  the  amendment  of  1910  might  have  found 
a  more  appropriate  place  in  section  70  of  the 
Act  (Fed.  Stat.  Annot.  Supp.  1912,  p.  811) 
and  that  the  two  sections  must  now  be  con- 
strued together,  in  view  of  which  a  trustee 
cannot  be  said  to  have  the  limited  title  of 
the  bankrupt  he  had  before  the  amendment. 

Collection  and  reduction  of  assets.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Goodman,  (N.  D.  Ohio  1912)  196  Fed. 
566. 

Trustee's  right  to  collect  assets  —  Pricfr 
to  the  amendment  of  1910  a  trustee  in  bank- 

50] 


ruptcy  was  vested  with  no  better  right  or 
title  to  the  bankrupt's  property  than  be- 
longed to  the  bankrupt  at  the  time  when  the 
trustee's  title  accrued.  He  "stood  in  the 
shoes  of  the  bankrupt,"  and  had  no  greater 
right;  and  where,  under  the  state  law,  which 
was  binding  on  the  bankruptcy  court,  a  chat- 
tel mortgage  was  valid  as  between  the  bank- 
rupt and  the  mortgagee,  but  not  against 
purchasers,  mortgagees,  or  creditors,  it  was 
good  as  against  a  trustee  in  bankruptcy. 
The  adjudication  of  bankruptcy  was  not  an 
assertion  of  a  lien,  and  did  not  put  the 
trustee  in  the  position  of  creditors  who  had, 
through  process,  acquired  specific  liens 
against  the  property   covered   by   the   mort- 
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gage.  In  other  words,  if  the  mortgage, 
though  not  filed,  was  good  between  the  par- 
ties, the  trustee  was  not  a  purchaser,  a 
mortgagee,  nor  a  lienae.  But  the  amend- 
ment changes  this  rule.  In  re  Smith,  (£.  D. 
Wis.  1912)  198  Fed.  876.  See  also  Sattler 
V.  Slonin^,  (£.  D.  Pa.  1912)  199  Fed. 
592. 

Since  the  amendment  of  1910,  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Hartdagen,  (M.  D.  Pa.  1911)  189  Fed.  546; 
Sturdivant  Bank  v.  Schade,  (C.  C.  A.  8th 
Cir.  1912)   195  Fed.  188;  In  re  Osborn,   (C. 

C.  A.  9th  Cir.  1912)  196  Fed.  257;  In  re  J. 
S.  Appel  Suit  &  Cloak  Co.,  (D.  C.  Colo. 
1912)  198  Fed.  322;  In  re  Dancy  Hardware 
&  Furniture  Co.,  (N.  D.  Ala.  1912)  198  Fed. 
336;  In  re  Kreuger,  (£.  D.  Ky.  1912)  199 
Fed.  367;  In  re  Groezinger,  (N.  D.  Pa.  1912) 
199  Fed.  935;  In  re  Nuckols,  (£.  D.  Tenn. 
1912)  201  Fed.  437;  In  re  £ast  £nd  Mantel 
&  Tile  Co.,  (W.  D.  Pa.  1913)  202  Fed.  276; 
In   re   Anson  Mercantile   Co.,    (N.   D.  Tex. 

1911)  203  Fed.  871;  Millikin  v.  Second  Nat. 
Bank  of  Baltimore,  (C.  C.  A.  4th  Cir.  1913) 

206  Fed.  14;   In  re  Waters-Col ver  Co.,    (£. 

D.  N.  Y.  1913)  206  Fed.  845;  Gage  Lumber 
Co.  ▼.  McEldowney,  (C.  C.  A.  6th  Cir.  1913) 

207  Fed.   255;    In    re   Codori,    (M.   D.    Pa. 

1912)  207  Fed.  784;  In  re  Superior  Drop 
Forge  &  Mfg.  Co.,  (N.  D.  Ohio  1913)  208 
Fed.  813;  Corey  v.  Blackwell  Lumber  Co., 
(1913)  24  Idaho  642,  135  Pac.  742. 

The  purpose  of  the  amendment  is  now  rea- 
sonably clear.  Under  the  original  act  sev- 
eral  of  the  Circuit  Courts  of  Appeal  had 
held  that  the  filing  of  the  petition  in  bank- 
ruptcy amounted  to  a  seizure  of  the  property 
of  the  bankrupt,  and  conferred  upon  the 
trustee  the  same  rights  as  a  creditor  would 
have  obtained  by  the  levy  of  an  execution  or 
attachment  at  the  date  of  the  filing  of  the 
petition.  But  in  York  Mfg.  Co.  v.  Cassell, 
(1906)  201  U.  S.  344,  26  S.  Ct.  481,  50  U.  S. 
(L.  ed.)  782,  the  Supreme  Court  held  these 
decisions  to  be  unsound,  and  ruled  that  the 
trustee  simply  stood  in  the  shoes  of  the 
bankrupt,  and  took  the  property  subject  to 
every  claim  that  could  have  been  urged 
against  him.  The  amendment  of  1910  was 
passed  for  the  purpose  of  reinstating  the 
rule  as  declared  by  the  Circuit  Courts  of 
Appeal.  The  trilstee,  therefore,  as  the 
amendment  plainly  declares,  ''as  to  all  prop- 
erty in  the  custody  or  coming  into  the  cus- 
tody of  the  bankruptcy  court,  shall  be  deemed 
vested  with  all  the  rights,  remedies  and 
powers  of  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings  thereon.''  This  lan- 
guage measures  the  right  of  the  trustee. 
The  history  of  the  statute,  as  above  out- 
lined, shows  that  those  rights  are  obtained 
by  the  filing  of  the  petition  in  bankruptcy. 
That  act  is  by  the  amendment  given  the 
same  force  as  the  seizure  of  the  property 
under  execution  or  attachment  by  a  creditor, 
and  cannot  be  given  any  retroactive  effect. 
In  re  Farmers'  Co-operative  Co.,  (D.  C.  N. 
D.  1913)  202  Fed.  1005.  See  also  In  re 
Farmers'  Supply  Co.,  (N.  D.  Ga.  1912)  196 
Fed.  990;   In  re  Farmers'  Co-operative  Co., 
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(D.  C.  N.  D.  1913)  202  Fed.  1008;  In  ra 
Morris,  (C.  C.  A.  2d  Cir.  1913)  204  Fed. 
770;  In  re  Rutland-Perry  Co.,  (£.  D.  S.  a 
1913)  205  Fed.  200;  Pacific  State  Bank  ▼. 
Coats.  (C.  C.  A.  9th  Cir.  1913)  205  Fed.  618, 
Ann.  Cas.  1913£  846;  Bank  of  North  Amer- 
ica V.  Penn  Motor  Car  Co.,  (1912)  235  Pa. 
St.  194,  83  Atl.  622. 

"The  amendment  does,  in  fact,  give  to  the 
bankruptcy  proceedings  the  force  of  a  'caveat 
to  all  the  world,'  and  in  effect  'an  attach- 
ment and  injunction,'  and  the  same  applies 
to  cases  as  well  of  the  attempted  disposition 
of  property  after  bankruptcy,  as  to  those  as- 
serting title  to  or  lien  upon  the  bankrupt's 
estate  arising  out  of  transactions  antedating 
the  bankruptcy.  The  effect  of  this  change 
is  unquestionably  radical  and  far  reaching, 
as  regards  the  consequence  of  the  institution 
of  bankruptcy  proceedings,  but  it  is  what 
Congress  had  the  right  to  do,  and  carries 
out  what  in  the  judgment  of  many  should 
be  the  effect  of  such  proceeding.  It  makes 
the  date  of  the  institution  of  the  bankruptcy 
proceeding  the  time  as  of  which  rights  to 
and  claims  against  the  estate  should  be 
reckoned  with  and  adjusted,  and  from  and 
after  which  period  no  one  creditor  or  claim- 
ant can  secure  or  receive  preference  or  ad- 
vantage over  another."  Waddill,  J.,  in  1^  re 
Williamsburg  Knitting  Mill,  (£.  D.  Va. 
1911)  190  Fed.  871,  affirmed  (1912)  193  Fed. 
1020,  113  C.  C.  A.  87. 

In  Spark  v.  Weatherly,  (1912)  176  Ala. 
824,  58  So.  280,  the  court  said:  "We  are  of 
opinion  that  the  clause  of  the  amendment  in 
question  was  intended  to  provide  that  as  to 
property  adversely  held  the  trustee  should 
be  entitled  to  proceed  in  such  cases  and  in 
such  manner  as  an  individual  creditor  might 
have  proceeded  in  subjecting  the  assets  of 
the  bankrupt,  had  the  bankruptcy  not  inter- 
vened to  prevent;  that  no  enlargement  of 
the  rights  of  the  trustee  representing  cred- 
itors was  intended  over  and  above  the  rights 
conferred  upon  creditors  themselves  by  the 
statutes  of  the  state;  that  as  to  substantive 
rights  the  trustee  is  in  no  better  position 
than  the  bankrupt  or  his  creditors  would 
have  been,  except  that  he  may  come  into 
equity  without  beine  required  to  first  ex- 
haust his  remedy  at  law,  a  matter  of  advan- 
tage to  the  trustee  in  some  jurisdictions, 
though  not  in  this,  for  in  this  state  a  cred- 
itor at  large  may  proceed  against  the  assets 
of  his  debtor  adversely  held  by  third  persons 
in  fraud  of  his  rights." 

And  in  the  case  of  In  re  Whatley  Bros., 
(N.  D.  Ga.  1912)  199  Fed.  326,  the  court 
said:  "While  the  courts  are  not  in  entire 
accord,  I  think  it  may  be  considered  as  set- 
tled now  that  the  purpose  of  the  act  of  June, 
1910,  was  to  give  the  trustee  in  bankruptcy 
a  lien  for  the  benefit  of  creditors  generally, 
such  as  a  creditor  would  have  'by  legal  or 
equitable  proceedings.'  Such  is  the  plain 
language  of  the  amendment,  and  there  is  no 
escape,  so  far  as  I  can  see,  from  the  con- 
clusion that  this  was  the  intent  of  Congress 
in  its  enactment.  It  is  recognized,  of  course, 
that  the  main  purpose  of  the  amendatory  act 
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of  1910  was  to  relieve  general  creditors  from 
the  situation  which  had  been  created  bj 
many  decisions,  notably  by  the  decision  in 
the  York  Manufacturing  Company  Case,  201 
U.  6.  344,  26  Sup.  Ct.  481,  50  L.  ed.  782, 
by  which  the  liens  of  unrecorded  mortgages 
and  conditional  bills  of  sale,  which,  under 
the  state  laws,  would  be  good  as  between  the 
parties,  were  held  as  good  against  the  bank- 
rupt estate.  But,  though  probably  having 
this  particular  purpose  more  distinctly  in 
mind.  Congress  gave  to  trustees  in  bank- 
ruptcy this  lien,  which  operates  generally 
and  which  attaches  to  all  property  coming 
into  the  custody  of  the  bankrupt  court.  It 
has  the  same  effect  as  a  judgment  at  law 
or  in  equity." 

The  amendment  of  1910  was  not  retroac- 
tive. Arctic  Ice  Mach.  Co.  v.  Armstrong 
County  Trust  Co.,  (C.  C.  A.  3d  Cir.  1911) 
192  Fed.  114;  In  re  Schneider,  (E.  D.  Pa. 
1913)  203  Fed.  589. 

A  trustee  represents  the  several  creditors 
with  varying  powers  and  opportunities  ap- 
propriate to  the  different  status  of  the  sev- 
eral creditors.  In  re  Stern,  (N.  D.  Ohio 
1913)  208  Fed.  488.  See  also  In  re 
Nunemaker,  (N.  D.  Ohio  1913)  208  Fed. 
491. 

Property  encumbered  by  liena,  —  "The  trus- 
tee ^ay  elect  to  refuse  to  take  possession  of 
property  encumbered  by  liens  to  such  an  ex- 
tent that  there  is  not  sufficient  equity  to 
justify  administration  thereon;  and  this  not 
because  of  any  want  of  power  or  iurisdic- 
tion  in  the  court,  but  because  it  would  be  an 
abuse  of  official  discretion  on  the  part  of  the 
court  and  its  officers  to  administer  upon  the 
property  so  situated.  Until  the  trustee 
makes  his  election,  all  the  property  of  the 
bankrupt  is  in  the  custody  of  the  court  by 
operation  of  law.  Where  the  value  of  prop- 
erty is  insufficient  to  pay  off  incumbrances, 
the  practice  is  to  declare  it  burdensome,  or, 
in  the  alternative,  to  hold  it  subject  to  such 
application  as  the  mortgagee  may  make  to 
the  court  for  the  satisfaction  of  his  lien." 
In  re  Hasie,  (N.  D.  Tex.  1913)  206  Fed. 
789. 

Recovery  of  concealed  property  from  hank- 
rupt.  —  **When,  as  here,  the  evidence  shows 
the  recent  possession  by  the  bankrupt  of 
thousands  of  dollars'  worth  of  property  and 
but  small  sales  comparatively,  and  no  money 
or  proceeds  if  sold,  and  but  a  small  amount 
of  the  property  on  hand  and  no  uncollected 
accounts,  no  loss  or  destruction,  etc.,  of 
goods,  and,  added  to  this,  there  is  substan- 
tial evidence  that  goods  were  shipped  away 
by  the  bankrupt  as  baggage  and  not  ac- 
counted for  and  the  bankrupt  made  no  pay- 
ments which  could  account  for  the  disap- 
pearance of  the  proceeds  if  the  goods  were 
sold,  we  can  arrive  at  but  one  conclusion, 
and  that  is  that  the  bankrupt  has  either  the 
goods  or  their  proceeds  in  concealment." 
Ray,  District  Judge,  in  In  re  Silverman,  (N. 
D.  N.  Y.  1913)  206  Fed.  960. 

Date  of  trustee's  lien.  —  The  trustee's  lien 
given  by  this  section  does  not  relate  back 
beyond  the  commencement  of  the  bankruptcy 
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?roceeding8.  In  re  Jacobson,  (N.  D.  Ga. 
912)  200  Fed.  812;  Big  Four  Implement 
Co.  V.  Wright,  (C.  C.  A.  8th  Cir.  1913)  207 
Fed.  635. 

It  has  been  held  that,  as  between  the 
trustee  in  bankruptcy  and  a  creditor  of  the 
bankrupt,  when  a  trustee  is  appointed  his 
relation  to  the  property  of  the  bankrupt  is 
fixed,  by  relation,  as  of  the  time  of  filing 
the  petition,  and  not  merely  as  of  the  date 
of  the  adjudication.  Toof  v.  City  Nat.  Bank 
of  Paducah,  Ky.,  (CCA.  6th  Cir.  1913) 
206  Fed.  250. 

But  in  the  case  of  In  re  Rose,  (N.  D.  Ga. 
1913)  206  Fed.  991,  it  was  said  that,  in  view 
of  section  70  of  the  Bankruptcy  Act  by  which 
the  trustee  of  a  bankrupt  has  title  to  his 

Property  as  of  the  date  he  is  adjudged  a 
ankrupt,  it  seems  that  the  lien  given  to  the 
trustee  by  this  section  accrues  and  attaches 
as  of  the  date  the  trustee  takes  title. 

And  in  Anderson  v.  Chenault,  (C.  C  A. 
6th  Cir.  1913)  208  Fed.  400,  it  was  held  that 
the  date  at  which  the  trustee's  right  as  of  a 
judgment  or  lien  creditor  accrues,  is  that  of 
his  qualification  as  trustee. 

Unrecorded  conditional  sale.  —  Before  the 
amendment,  the  trustee's  title  as  against  a 
claim  under  an  unrecorded  conditional  sale, 
though  the  state  law  required  record,  did  not 
prevaiL  It  was  to  obviate  this,  among  other 
things,  that  the  section  was  amended.  In  re 
Bazemore,    (N.  D.  Ala.  1911)    189  Fed.  236. 

In  the  case  of  In  re  Calhoun  Supply  Co., 
(N.  D.  Ala.  1911)  189  Fed.  637,  the  record 
presented  this  one  question :  Did  the  amend- 
ment of  1910  extend  the  rights  and  remedies 
of  the  trustee  to  those  of  a  judgment  cred- 
itor imdcr  the  registration  act  of  Alabama 
so  as  to  avoid  in  favor  of  the  trustee  an 
unrecorded  conditional  sale.  The  answer 
was  in  the  affirmative.  The  court  said: 
"Before  the  amendment  to  the  bankruptcy 
act,  the  trustee's  title  as  against  a  claim 
under  an  unrecorded  conditional  sale,  though 
the  state  law  required  record,  did  not  pre- 
vail. ...  It  was  to  obviate  this,  among 
other  things,  that  section  47,  cl.  2,  subd.  a, 
of  the  act,  was  amended  by  inserting  the 
words:  'And  such  trustees,  as  to  all  prop- 
erty in  the  custody  or  coming  into  the  cus- 
tody of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies, 
and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon.' 
Statement  of  Representative  Shirley  to  the 
House  of  Representatives,  Congressional  Rec- 
ord, 61st  Congress,  2d  Session,  pp.  2652- 
2554  (36  Stat.  840).  And  to  vest  in  the 
trustee  the  same  right  to  attack  secret  un- 
recorded liens,  where  record  was  required  by 
the  state  law,  as  was  given  to  the  judgment 
creditors  and  others  under  that  law.  It 
seems  to  me  that  the  language  of  the  amend- 
ment should  be  construed  to  effectuate  this 
result  if  it  fairly  admits  of  such  construc- 
tion. If  the  operation  of  the  amendment  is 
restricted  to  cases  in  which  a  creditor  has  in 
fact  acquired  a  lien  by  legal  or  equitable 
proceedings,  then  it  adds  nothing  to  the  law 
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as  it  was  under  the  original  act.  By  virtue 
of  section  67  (c)  of  the  original  act  the 
trustee  was  subrogated  to  such  a  lien,  if 
created  within  four  months,  and  could  en- 
force it  for  the  benefit  of  the  estate.  If 
created  beyond  four  months  from  the  filing 
of  the  petition,  it  was,  of 'course,  valid  as 
against  the  trustee,  under  both  the  original 
and  amended  acts.  The  class  of  cases  un- 
provided for  by  the  original  act  and  intended 
to  be  reached  by  the  amendment,  were  those 
in  which  no  creditors  had  acquired  liens  by 
legal  or  equitable  proceedings  and  to  vest  in 
the  trustee  for  the  interest  of  all  creditors 
the  potential  rights  of  creditors  with  such 
liens.  The  language  admits  of  this  construc- 
tion. It  recites  that  such  trustee  'shall  be 
deemed  vested  with  all  the  rights,  remedies 
and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon.'  This 
language  aptly  refers  to  such  rights,  reme- 
dies, and  powers  as  a  creditor  holding  such 
a  lien  is  entitled  to  under  the  law,  rather 
than  to  the  rights,  remedies,  and  powers  of 
a  creditor  who  had  actually  fastened  a  lien 
on  the  property  of  the  bankrupt  estate.  It 
is  true  that  the  case  of  In  re  Lausnian,  (W. 
D.  Ky.  1910)  183  Fed.  647,  conflicts  with 
this  view.  The  construction,  necessary  to 
effectuate  the  intention  of  Congress,  does  not 
seem  to  me  to  make  the  amended  section 
conflict  with  section  64b,  cl.  5,  as  there 
stated.  Under  the  state  law,  the  conditional 
vendor  has  no  priority  over  judgment  cred- 
itors without  notice  and  the  amendment  to 
the  bankruptcy  act  places  the  trustee  in  that 
category.  As  against  his  right  as  conferred 
by  the  amended  section  of  the  act,  the  con- 
ditional vendor  has  no  priority,  and  the  or- 
der of  payment  provided  for  by  section  64 
is  not,  therefore,  interfered  with  by  not  al- 
lowing the  conditional  vendor  priority  of 
payment." 

Rights  against  holder  of  unrecorded  chattel 
mortgage.  —  This  section  does  not  affect  the 
priority  of  the  holder  of  an  unrecorded  chat- 
tel mortgage  over  prior  creditors  of  the 
mortgagor  where  the  state  law  makes  unre- 
corded chattel  mortgages  invalid  only  as 
against  subsequent  creditors  of  the  mortga- 
gor without  notice.  In  re  Riehl,  (D.  C.  Md. 
1912)   200  Fed.  465. 

Trust  funds  wrongfully  appropriated  by  a 
bankrupt,  and  mingled  with  his  own  funds 
in  a  bank,  do  not  vest  in  tlie  bankrupt's 
trustee  by  virtue  of  the  amendment  to  this 
section,  'in  re  ^f.  E.  Dunn  &  Co.,  (E.  D. 
Ark.  1912)  193  Fed.  212,  wherein  the  court 
said:  "The  next  question  to  be  determined 
is:  What  is  the  effect  of  the  amendatory 
act  of  1910.  By  tlie  terms  of  that  act  the 
trustee  in  bankruptcy  'shall  be  deemed  vest- 
ed with  all  the  rights,  remedies  and  powers 
of  a  creditor  holding  a  lien,  by  legal  or  equi- 
table proceedings  thereon.*  The  trustee, 
therefore,  is  entitled  to  the  same  rights  an 
execution  creditor  would  have  if  the  money 
in  controversv  had  been  seized  bv  an  officer 
imder  a  writ  of  attachment  or  execution,  or, 
if  deposited  in  the  bank,  a  writ  of  garnish- 
ment   had    been    served    on    the    depository. 


Would  such  proceedings  defeat  the  claim  of 
intervener?  If  a  deposit  is  made  by  one 
describing  himself  as  agent,  attorney,  or 
trustee,  the  rule  of  law,  according  to  the 
great  weight  of  authority,  is  that  presump- 
tively he  is  the  owner  of  the  funds,  and  the 
deposit  is  subject  to  garnishment  by  his 
judgment  or  attaching  creditor;  but  this  is 
only  a  presumption  which  may  be  rebutted 
by  the  principal  or  true  owner  of  the  funds, 
who,  if  successful,  will  have  priority  over 
the  creditor.  .  .  .  The  court  can  conceive 
of  no  reason  why  the  same  rule  does  not 
apply  when  the  money  is  deposited  by  the 
agent  in  his  own  name  without  the  addition 
of  the  word  'agent'  or  'attorney*  and  mingled 
with  his  own  funds.  An  attaching  or  execu- 
tion creditor  is  not  a  bona  fide  purchaser 
entitled  to  the  protection  the  law  affords 
such  purchasers.  He  can  only  acquire  by 
the  seizure  such  title  or  interest  as  the  ex- 
ecution defendant  has.  The  rule  that,  as 
money  has  no  earmarks,  every  one  is  to  be 
treated  as  an  innocent  purchaser,  has  been 
modified  in  cases  of  this  nature." 

Actions  by  trustee —  Necessity  of  aver- 
ring deficiency  of  assets.  —  Where  a  transfer 
is  alleged  to  have  been  fraudulent  as  to  cred- 
itors, and  insolvency  is  alleged  to  have  ex- 
isted at  the  time,  the  trustee  is  in  the  posi- 
tion of  a  creditor  who  has  proved  by  an 
execution  returned  unsatisfied  that  a  defi- 
ciency of  assets  exists.  There  is,  therefore, 
no  necessity  for  its  averment  in  the  state- 
ment of  claim.  Kraver  v.  Abrahams,  (E.  D. 
Pa.  1913)  203  Fed.  782. 

Trespass  on  the  case  for  conspir<icy,  —  This 
section  as  amended  entitles  the  trustee  to 
bring  an  action  on  the  case  based  on  a 
conspiracy  to  fraudulently  secrete  and  trans- 
fer the  propertv  of  the  bankrupt.  Sattler  v. 
Slonimsky.    (E."'  D.  Pa.   1912)    199   Fed.  592. 

Sales  of  property  —  Determination  of  va- 
lidity of  mortgage.  —  A  bankruptcy  court  in 
a  proceeding  by  the  trustee  asking  for  au- 
thority to  sell  the  land  has  no  jurisdiction 
to  determine  the  validity  of  a  mortgage  on 
the  land  against  the  objection  of  the  mort- 
gagee, but  the  trustee  must  proceed  by  a 
plenary  suit  to  remove  the  incumbrance.  In 
re  Henderson,  (N.  D.  Ga.  1913)  206  Fed. 
139. 

Property  in  the  possession  of  the  bank- 
rupt under  bailment  for  sale  belongs  to  the 
bailor  and  not  the  trustee  in  bankruptcv. 
In  re  fevnolds,  (E.  D.  Ky.  1912)  203  Fed. 
102. 

Real  property.  —  There  seems  to  be  some 
doubt  as  to  wlicther  this  section  applies  to 
real  estate.  In  re  Snelling,  (D.  C.  Mass. 
1912)  202  Fed.  250.  wherein  the  court  said: 
"The  debates  over  the  amendment  indicate 
that  the  attention  of  Congress  was  directed 
to  personal  property  only;  and  the  word 
'custody,'  on  which  the  trustee's  rights  are 
made  to  depend,  is  wholly  inapplicable  to 
real  estate.  However  that  may  be,  the  prem- 
ises in  question  here  have  been  for  more 
than  ten  vears,  and  are  now,  in  the  exclusive 
possession  of  the  petitioner,  who  holds  them 
under  a  claim  of  right.     Under  such  circnm- 
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1912  Supp.,  p.  682,  sec.  47a  (2).  BANKRUPTCY.  1912  Supp.,  p.  689,  sec.  48  (a). 


stances,  the  property  is  certainly  not  in  the 
^custody'  of  the  trustee,  or  of  the  court." 

The  law  of  the  particular  state  determines 
the  rights,  remedies  and  powers  as  to  the 
bankrupt's  real  estate  which  would  belong  to 
the  creditor.  Clark  v.  Snelling,  (C.  C.  A. 
1st  Cir.  1913)  205  Fed.  240. 

A  defectiyely  acknowledged  mortgage  con- 
stitutes a  superior  lien  to  the  demand  of  a 


trustee  in  bankruptcy.  Pacific  State  Bank 
V.  Coats,  (C.  C.  A.  9th  Cir.  1913)  205  Fed. 
61S,  Ann.  Cas.  1913E  846. 

This  section  is  cited  in  In  re  Waite-Rob- 
bins  Motor  Co.,  (D.  C.  Mass.  1911)  192  Fed. 
47;  In  re  Downing,  (N.  D.  N.  Y.  1912)  192 
Fed.  683;  In  re  Merry,  (D.  C.  Me.  1913)  201 
Fed.  369;  Crawford  v.  Mandell,  (Mich. 
1912)   138  N.  W.  705. 


1912  Supp.,  p.  686,  sec.  47a  (11). 

Setting  apart  exemptions.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Finkle- 
stein,  (M.  D.  Pa.  1912)  192  Fed.  738;  In  re 
Kelly,   (M.  D.  Pa.  1912)   199  Fed.  984. 

The  law  expressly  lays  upon  the  trustee 
the  duty  to  select  and  set  apart  the  exemp- 
tion. In  other  words,  if  the  bankrupt  has 
clearly  indicated  his  intention  not  to  waive 


his  exemption  and  has  also  specified  the  par- 
ticular class  of  property  owned  by  him  from 
which  he  claims  his  exemption,  it  then  be- 
comes the  duty  of  the  trustee  to  select  and 
sever  the  exemption  from  the  mass  of  prop- 
erty belonging  to  the  estate  of  the  character, 
and  in  the  class,  indicated.  In  re  Andrews, 
(W.  D.  Mich.  1911)  193  Fed.  776. 


1912  Supp.,  p.  689,  sec.  47c. 

This  clause  is  directory  only  and  does  not 
affect  the  principle  that  the  bankrupt's  title 
passes  by  operation  of  law  to  the  trustees  in 


bankruptcy  as  upon  the  date  of  his  adjudi- 
cation. Hull  V.  Burr,  (1911)  61  Fla.  625, 
55  So.  852. 


1912  Supp.,  p.  689,  sec.  48  (a). 

Trustee's  compensation. -^  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Ellett 
Electric  Co.,  (W.  D.  N.  Y.  1912)  196  Fed. 
400. 

The  provisions  of  this  section  are  compre- 
hensive enough  to  allow  to  trustees  commis- 
sions on  all  sums  disbursed  by  them  out  of 
the  assets  of  the  bankrupt  estate,  which  ob- 
viously includes  moneys  paid  for  fees  and 
expenses  in  the  administration  thereof.  In 
re  Meadows,  (W.  D.  N.  Y.  1912)  199  Fed. 
304. 

Extra  compensation.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Meadows, 
(W.  D.  N.  Y.  1912)   199  Fed.  304. 

Commissions  on  sales  of  encumbered  prop- 
erty.—  "The  bankruptcy  court  has  jurisdic- 
tion of  all  property  in  the  possession  of  the 
bankrupt  at  the  time  of  the  filing  of  the 
petition,  including  that  on  which  there  are 
liens.  It  has  the  right  to  sell  free  from 
liens,  to  preserve  the  equity  for  the  estate. 
It  has  the  right  to  determine  whether  such 
equity  exists  for  that  purpose.  If  there  is 
no  equity,  the  property  should  be  turned 
back  to  the  lienholder.  In  that  event,  there 
is  no  reason  for  the  administration  of  the 
property  through  the  bankruptcy  court,  and 
for  the  charge  against  the  lienholder  of  ref- 
eree's and  trustee's  commissions  for  handling 
the  proceeds  of  the  sale  of  the  property.  It 
is  difficult  in  many  cases  to  determine  the 
existence  of  an  equity  in  advance  of  sale. 
However,  in  cases  in  which,  upon  a  sale  in 
the  bankruptcy  court,  the  property  fails  by 
a  large  sum  to  satisfy  the  lions  upon  it,  it 
is  at  least  prima  facie  evidence  that  the 
bankruptcy  court  should  not  have  adminis- 
tered it,  and  in  such   cases  it  seems  to  me 
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that  the  estate  should  pay  the  commissions 
of  the  referee  and  the  trustee,  and  not  the 
lienholder.  I  think  the  amendment  to  the 
act,  so  far  as  it  mav  be  construed  to  au- 
thorize  payment  of  such  commissions  from 
the  proceeds  of  the  sale  of  the  incumbered 
property,  can  only  apply  to  cases  in  which 
the  bankruptcy  court  rightfully  exercised  its 
jurisdiction  to  sell  free  from  liens,  or  where 
the  lienholder  consents  to  such  sale.  In  this 
case  there  was  no  consent,  and  the  property 
brought  largelj'  less  than  the  amount  of  the 
liens  upon  it.  A  contrary  rule  would  not 
only  be  unjust  to  the  lienholder,  but  would 
put  a  premium  upon  the  taking  possession 
of  incumbered  property  by  the  ollicers  of  the 
bankruptcy  court  for  the  purposes  of  admin- 
istration. Grubb,  D.  J.,  in  In  re  Holmes 
Lumber  Co.,  (N.  D.  Ala.  1911)   189  Fed.  178. 

But  in  the  case  of  In  re  Howard,  (N.  D. 
N.  Y.  191  :n  207  Fed.  402,  it  was  held  that 
the  amendatory  act  of  1910  settled  what  was 
before  a  disputed  question  as  to  the  right 
of  trustees  to  commissions  on  moneys  re- 
ceived by  them  and  disbursed  by  them,  which 
were  derived  from  the  sales  of  mortgaged 
property,  and  which  moneys  were  covered  by, 
and  properly  applicable  to  the  payment  of, 
the  lien,  and  that  the  right  now  clearly  ex- 
ists by  virtue  of  the  words  "or  turned  over 
to  any  person,  including  lienholders." 

Allowance  for  service  of  custodian.  —  In 
the  case  of  In  re  Pickhardt.  (E.  D.  Wis. 
1912)  lOS  Fed.  879,  a  trust  company,  acting 
as  trustee  in  bankruptcy,  was  held  not  to  be 
entitled  to  an  allowance  for  the  service  of  a 
custodian.  The  court  said:  "A  receiver  or 
trustee  in  bankruptcy,  whatever  other  duties 
may  be  cast  upon  him,  is  certainly  the  legal 
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and  actual  custodian  of  the  property  which 
is  the  subject  of  the  proceeding;  and,  under 
the  rule  of  this  court  (bankruptcy  rule  No. 
3),  a  receiver,  unless  otherwise  ordered,  can 
'act  only  as  custodian  to  care  for  the  prop- 
erty (and  have  the  same  insured)  for  de* 
livery  to  the  trustee.'  It  is  rightly  presumed 
that  the  duty  to  so  act,  as  every  other  duty, 
must,  in  the  first  instance,  be  performed  by 
the  receiver  or  the  trustee  personally,  as  an 
incident  to  or  burden  of  the  office,  and  in 
consideration  of  whatever  compensation  may 
be  allowed.  The  right  to  assistance,  at  the 
cost  of  the  property  in  custody,  in  addition 
to  such  compensation,  must  arise  out  of  cir- 
cumstances or  conditions  disclosing  a  burden 
beyond  the  reasonable  possibility  of  perform- 
ance by  the  single  individual  charged  there- 
with. Such  situations  are  found  when  the 
property  is  of  great  bulk,  situated  in  dif- 
ferent localities,  or  where,  in  its  care  and 
preservation,  service  of  a  special  or  unusual 
character  is  required.  The  referee  has  ap- 
plied these  general  elementary  principles  to 
a  corporation — a  trust  company,  acting  in 
the  capacity-  of  receiver  or  trustee.  Mani- 
festly, sugh  a  corporation  should  be  subject 
to  the  same  rules  as  individuals.  It  can  act 
only  through  its  officers  or  agents;  but  it 
must  be  ready  through  them  to  perform  the 
duties  of  the  office  or  the  trust,  just  as  an 
individual  must  perform  them.  It  is  merely 
empowered  to  discharge  the  functions  as  an 
individual    otherwise    might,     but    not    at 


greater  cost  nor  burden  to  the  estate.  This 
brings  us  to  an  application  of  these  prin- 
ciples to  the  facts  before  us.  A  stock  of 
goods  located  in  a  store  building,  where  the 
bankrupt  conducted  his  business,  is  turned 
over  to  the  corporate  receiver.  The  property 
is  insured,  and  it  is  alleged  that,  in  order 
to  effect  insurance,  a  caretaker  was  required 
to  be  and  was  placed  in  immediate  charge  of 
the  property.  It  is  not  made  to  appear  that 
the  watchfulness  thus  bestowed  by  the  re- 
ceiver through  his  hired  servant — at  the  be- 
hest of  the  insurer — was  something  beyond 
or  in  addition  to  the  service  contemplated  to 
be  performed  by  an  individual  or  corporate 
receiver,  charged  solely  with  a  custodian- 
ship. The  intimation  that,  except  for  the 
demand  made  by  the  insurer,  the  receiver 
would  not  have  placed  a  watchman  in  direct 
charge  of  the  property,  by  no  means  satisfies 
the  requirement  of  reasonable  necessity  in 
casting  an  additional  burden  upon  the  prop- 
erty. The  presence  of  a  watchman  is  neces- 
sary, if  at  all,  as  an  incident  to  the  general 
custodianship  involving  the  particular  duty 
to  insure,  and  the  service  thus  rendered  is, 
as  above  stated,  one  which  the  receiver  or 
trustee  personally  must  perform,  unless  ab- 
solved by  reason  of  situations  arising  as  in- 
dicated. The  necessity  for  its  performance 
by  an  agent  or  another  cannot  arise  out  of 
or  be  demonstrated  by  the  mere  fact  of  its 
being  so  performed." 


1912  Supp.,  p.  690,  sec.  48  (d). 

Attorney's  fees.  —  The  Bankruptcy  Act 
does  not  contemplate  that  the  number  of  at- 
torneys employed  shall  enter  into  the  allow- 
ance of  attorney's  fee,  but  that  the  allow- 
ances shall  be  made  as  though  one  attorney 
was  employed.  In  re  Falkenberg,  (D.  C.  N. 
M.  1913)  206  Fed.  835. 

Services  performed  in  obtaining  the  re- 
ceiver's appointment,  or  other  matters  pure- 
ly preliminary  to  such  appointment,  are  ren- 
dered, not  to  the  receiver,  but  in  the  interest 
of  the  moving  creditors;  and  this  is  a  mat- 
ter for  settlement  as  against  the  estate  in 
the  hands  of  the  trustee,  when  the  question 
of  an  allowance  to  the  moving  creditors  is 
sought  under  section  62  of  the  Bankruptcy 


Act.  In  re  Falkenberg,  (D.  C.  N.  M.  1913) 
206  Fed.  835. 

''A  mere  custodian"  means  one  whose  serv- 
ices are  merely  those  of  a  keeper.  It  does 
not  include  everyone  not  carrying  on  the 
business  of  the  bankrupt,  but  a  person  dis- 
charging general  duties  as  a  receiver,  not 
limited  to  those  of  a  custodian,  may  be  al- 
lowed compensation  within  the  limits  speci- 
fied in  the  general  provision  of  this  clause. 
In  re  Ginsburg,  (E.  D.  Tenn.  1913)  208  Fed. 
160. 

For  allowances  under  this  section,  see  In 
re  Charles  Knosher  &  Co.  (C.  C.  A.  9th  Cir. 
1912)    197  Fed.  136. 


1912  Supp.y   p.  692,   sec.  48    (e).     \CorripensaUon  for  conducting  husir 


Amount  of  compensation.  —  As  much  as  12 
per  cent,  on  the  first  $500  or  less,  and  8 
per  cent,  on  moneys  in  excess  of  $500  and 
less  than  $1,500,  may  be  allowed  receivers 
who  carry  on  the  business.  In  re  Falken- 
berg, (D.'C.  N.  M.  1913)  206  Fed.  835. 

Continuing  business  for  remainder  of  day. 
—  Where  a  receiver,  who  took  possession  of 


the  business  of  a  bankrupt,  allowed  the  em- 
ployees of  the  bankrupt  to  continue  the  busi- 
ness for  the  remainder  of  the  day,  he  was 
held  not  to  be  conducting  the  business  with- 
in the  meaning  of  this  section  so  as  to  re- 
ceive compensation  therefor.  In  re  Charles 
Knosher  &  Co.,  (CCA,  9th  Cir.  1912)  197 
Fed.  136. 
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BANKRUPTCY. 


1912  Snpp.,  p.  703,  sec.  57d. 


1912  Supp.,  p.  692,  sec.  48    (e).     [Notice  to  creditors.] 


Sufficiency  of  notice.  —  Where  the  only 
notice  given  creditors,  of  an  application  for 
an  allowance  of  compensation  to  a  receiver, 
is  that  the  receiver's  report  will  be  submit- 
ted for  approval  by  the  referee  on  a  date 

1912  Supp.,  p.  700,  sec.  57a. 

Necessity  and  manner  of  preying  claims  — 
In  general. — ^Under  the  Bankrupt  Law,  cred- 
itors have  an  interest  in  each  claim  present- 
ed, and  a  right  to  know  its  nature.  They 
can  know  this  only  through  the  proof  of 
claim.  The  statement  of  the  claim  and  of 
its  consideration  must  be  full  and  explicit, 
in  order  to  enable  creditors  to  investigate 
its  adequacy.  A  claim  cannot  be  said  to  be 
^'proved,"  and  entitled  to  allowance,  unless 
the  proof  of  it  is  properly  verified,  and  gives 
sufficient  facts  to  advise  the  creditor  of  its 
justice  and  legality,  and  the  consideration 
for  it.  In  re  United  Wireless  Telegraph  Co., 
(D.  C.  Me.  1912)  201  Fed.  445. 

Positive   averments,  —  The   vital    facts   to 

1912  Supp.,  p.  702,  sec.  57b. 

Failure  to  file  a  written  instrument.  —  To 
the  same  effect  as  the  original  note,  see 
Kelsey  v.  Munson,  (C.  C.  A.  8th  Cir.  1912) 
198   Fed.  841. 


named,  it  is  insufficient,  as  it  should  show 
the  amount  asked  for  by  the  receiver.  In 
re  Falkenberg,  (D.  C.  N.  M.  1913)  206  Fed. 
835. 


support  a  proof  of  claim  should  be  made  to 
appear  by  positive  averments,  founded  upon 
the  deponent's  knowledge,  and  not  upon  his 
belief.  In  re  United  Wireless  Telegraph  Co., 
(D.  C.  Me.  1912)  201  Fed.  445. 

Amendment  of  proof.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Fairlamb, 
(E.  D.  Pa.  1912)   199  Fed.  278. 

Who  may  prove  daises  —  Froof  hy  as- 
signee.—  To  the  same  effect  as  the  original 
note  see  In  re  McCarthy  Portable  Elevator 
Co.,   (D.  C.  N.  J.  1913)   205  Fed.  986. 

The  provability  of  a  claim  depends  upon 
its  status  at  the  time  the  petition  is  filed, 
and  not  at  a  time  subsequent.  In  re  Simon, 
(W.  D.  N.  Y.  1912)   197  Fed.  105. 


This  section  is  cited  in  the  case  of  Tn  re 
Greenfield,   (E.  D.  Pa.  1912)   193  Fed.  98. 


1912  Supp.,  p.  703,  sec.  57c. 

Sufficient  filing.  —  Proof  that  a  claim  was 
delivered  to  an  employee  of  the  trustee  does 
not  show  a  filing  without  proof  that  the  de- 
livery was  made  at  the  trustee's  office,  and 
proof  of  the  capacity  in  which  the  person  to 
whom  the  claim  was  delivered  was  employed, 
if  it  also  appears  that  the  claim  was  never 
in  fact  filed  in  the  trustee's  office.  In  re 
Lathrop,  Haskins  &  Co.,  (C.  C.  A.  2d  Cir. 
1912)    197  Fed.  164. 

1912  Supp.,  p.  703,  sec.  57cl. 

Allowance  of  cUims  ^^  Effect  of  formal 
proof.  —  A  sworn  proof  of  claim  is  prima 
facie  evidence  of  its  allegations,  even  in  case 
the  claim  is  objected  to.  Bankruptcy  pro- 
ceedings are  somewhat  summary  in  their 
character,  and  the  proof  of  claim  is  regarded 
as  a  deposition  rather  than  a  pleading.  It 
has  the  force  of  evidence.  In  re  United 
Wireless  Telegraph  Co.,  (D.  C.  Me.  1912) 
201  Fed.  445. 

Necessary  steps.  —  "Three  steps  are  neces- 
sary to  complete  the  allowance  of  a  claim. 
Section  67a  shows  how  a  claim  shall  be 
'proved.'  This  is  the  claimant's  act.  Sec- 
tion 57c  provides  that  proved  claims  'may, 
for  the  purpose  of  allowance,  be  filed.'  Fil- 
ing is  the  ministerial  act  of  the  clerk  or  ref- 
eree.    That  filing  is  not  allowance  is  estab- 

F.  S,  A.  Supp.— 33.  613 


Creditor  non  compos  mentis.  —  A  creditor, 
not  actually  insane,  but  non  compos  mentis, 
who  has  not  been  adjudged  as  incapable  by 
a  court  of  competent  jurisdiction,  and  who 
has  no  guardian  or  committee,  may  file  a 
claim  in  a  bankruptcy  court  by  his  next 
friend.  In  re  Kronberg,  (E.  D.  Ark.  1913) 
208  Fed.  203. 


lished  by  the  language  that  the  claim  is 
filed  'for  the  purpose  of  allowance.'  It  may 
be  that  the  command  of  section  57d,  'shall 
be  allowed  upon  receipt  by  or  upon  presenta- 
tion to  the  court,'  would  entitle  a  claimant 
to  an  order  of  allowance  instanter  unless 
objections  were  at  once  interposed,  or  unless 
the  court  upon  its  own  motion  should  post- 
pone consideration.  But  'allowance,'  differ- 
ent from  the  party's  act  of  'proving'  and  the 
ministerial  act  of  'filing,'  is  a  judicial  act. 
This  is  found,  not  only  by  comparing  with 
each  other  the  several  provisions  of  section 
67,  but  also  by  recurring  to  section  2  (2), 
relating  to  the  powers  and  duties  of  bank- 
ruptcy courts,  wherein  the  acts  of  allowing, 
disallowing,  and  reconsidering  claims  are  all 
given  the  same  quality.    In  practice  it  may 
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be  eommon  to  for^o  formal  orders  of  allow- 
ance, and  to  treat  as  allowed,  for  purposes  of 
distributinff  dividends,  all  claims  to  which 
objections  have  not  been  filed.  But  the  in- 
clusion of  proved  and  filed  claims  in  an  or- 
der of  distribution  may  be  considered  as  an 
indirect  order  of  allowance.  Until  a  direct 
or  indirect  order  of  allowance  is  made,  ob- 
jections may  properly  be  filed.  And,  until 
a  direct  or  indirect  order  of  allowance  is 
made,  it  is  not  necessary  to  proceed  under 
section  57k  and  I,  for  a  reconsideration  of 
a  claim  and  a  recovery  of  dividends  already 
paid."  In  re  Two  Rivers  Woodenware  Co., 
(C.  C.  A.  7th  Cir.  1912)   199  Fed.  877. 

The  alloioance  need  not  he  for  the  fuU 
amount  but  may  be  for  a  part  of  the  amount. 
In  re  Goldstein,  (D.  C.  Mass.  1912)  199  Fed. 
665. 

Objections  to  allowances —  Who  may  ob- 
ject,—  *The  claimant  says  that  after  the 
trustee  has  been  elected  and  has  qualified 
he  is  the  proper  person,  and  the  only  proper 
person,  to  dispute  the  validity  of  claims 
made  against  tne  estate.  If  this  contention 
be  correct,  it  still  remains  true  that  upon 
applications  of  creditors  the  court  will  in 
a  proper  case  instruct  the  trustee  to  contest 
what  appear  to  be  doubtful  claims,  provided 
the  objecting  creditors  will  indemnify  the 
estate  against  the  cost  of  so  doing.  In  this 
case  the  creditors  by  making  their  objections 
and  conducting  the  controversy  in  their  own 
names  voluntarily  assumed  liability  for  costs 
and  expenses,  l^ow  that  the  case  has  been 
fully  presented,  to  ignore  all  that  had  been 
done,  and  to  instruct  the  trustee  to  begin  the 
litigation  over  again,  would  be  to  carry  re- 
spect for  technical  regularity  too  far.  It 
would  be  wasting  both  time  and  money." 
Hose,  D.  J.,  in  In  re  Canton  Iron  k  Steel  Co., 
(D.  C.  Md.  1912)   197  Fed.  767. 

1912  Supp.,  p.  704,  sec.  57e. 

Proof  of  secured  claim  not  obligatory. — 
To  the  same  effect  as  the  original  note,  see 
Ward  V.  First  Nat.  Bank  of  Ironton,  Ohio, 
(C.  C.  A.  6th  Cir.  1913)  202  Fed.  609. 

Security  received  from  surety. — Where  a 
creditor  had  received  from  the  debtor's  sure- 
ty, as  additional  security,  a  note  given  by 

1912  Supp.,  p.  706,  sec.  57f. 

Determination.  —  The  presentation  of  a 
promissory  note,  accompanied  by  a  duly  veri- 
fied claim,  throws  upon  the  objecting  credit- 
or the  burden  of  furnishing  some  evidence  to 
rebut  that  furnished  by  possession  of  the  note 
and  by  the  verified  ailegations  of  the  claim. 
In  re  Schwarz,  (E.  D.  N.  Y.  1912)  200  Fed. 
309. 

1912  JSupp.,  p.  706,  sec.  57g. 

Surrender  essential.  —  To  the  same  effect      Greenberger,    (K  D.  K.  Y.  1913)   203  Fed. 
as  the  original  note,   see  Cooper  ▼.  Miller,       683. 
(C.  C.  A.  6th  Cir.  1913)  203  Fed.  383;  In  re  The  surrender  clause  of  the  statute  is  in- 
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Duty  of  referee,  —  A  referee  is  not  justi- 
fied in  allowing  a  claim  against  an  estate 
in  bankruptcy  when  the  proofs  filed  do  not 
comply  with  the  statute  or  general  orders 
promulgated  by  the  Supreme  Court,  whether 
creditors  or  the  trustee  raise  specific  objec- 
tions to  the  sufficiency  of  the  proofs  filed  or 
not.  It  is  the  duty  of  the  referee  to  exam- 
ine the  proofs  filed  and  see  that  they  are 
sufficient.  As  a  rule  a  majority  of  the  cred- 
itors of  a  bankrupt  cannot  afford  to  go  to 
the  expense  of  employing  an  attorney  to 
attend  and  examine  the  claims  filed,  and  the 
duty  rests  on  the  referee  before  allowing  a 
claim  to  see  to  it  that  the  proofs  filed  com- 
ply with  the  statute  and  general  orders.  In 
re  Goble  Boat  Co.,  (N.  D.  N.  Y.  1911) 
190  Fed.  92. 

"Parties  in  interest*'  include  all  persons 
who  have  an  interest  in  the  res  which  is  to 
be  administered.  Rosenbaum  v.  Dutton,  (C. 
C.  A.  8th  Cir.  1913)  203  Fed.  838. 

It  has  been  held  that  "parties  in  interest^ 
do  not  include  stockholders  of  a  bankrupt 
company  who  may  be  assessed  to  pay  the 
debt  which  they  seek  to  have  expunged.  In 
re  Pittsburg  Lead  d&  Zinc  Co.,  (W.  D.  Mo. 
1912)  198  Fed.  316. 

Form  of  objections.  —  To  the  same  effect 
as  the  original  note,  see  Spencer  v.  Lowe, 
(C.  C.  A.  8th  Cir.  1912)    198  Fed.  961. 

"Duly  proyed."  —  A  claim  is  not  "duly 
proved"  when  on  its  face  the  proofs  fail  to 
comply  with  the  general  orders  promulgated 
by  the  Supreme  Court  as  to  the  proof  of 
claims.  In  re  Goble  Boat  Co.,  (N.  D.  N.  Y. 
1911)    190  Fed.  92. 

This  section  is  quoted  in  the  case  of  In 
re  Goble  Boat  Co.,  (N.  D.  N.  Y.  1911)  190 
Fed.  92. 


the  debtor  to  the  surety,  it  was  held  that 
the  creditor  had  the  right,  on  the  subsequent 
bankruptcy  of  the  debtor,  to  receive  divi- 
dends both  on  the  note  and  on  the  original 
claim  for  which  he  received  the  note  as  ad- 
ditional security.  In  re  H.  V.  Keep  Shirt 
Co.,   (S.  D.  N.  Y.  1912)   200  Fed.  80. 


Objections  by  trustee.  —  A  trustee  in  bank- 
ruptcy can  avail  himself  of  only  those  de- 
fenses to  a  claim  on  a  note  which  would 
have  been  available  to  the  maker  of  the  note. 
In  re  Schwarz,  (E.  D.  N.  Y.  1912)  200  Fed. 
309. 
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tended  Bimply  to  prevent  a  creditor  from 
creating  inequality  in  the  distribution  of  the 
assets  of  the  estate  by  retaining  a  preference 
and  at  the  same  time  collecting  dividends 
from  the  estate  by  the  proof  of  his  claim 
against'  it,  and  consequently  whenever  the 
preference  has  been  abandoned  or  yielded  up, 
and  thereby  the  danger  of  inequality  has 
been  prevented,  such  creditor  is  entitled  to 
stand  on  equal  footing  with  other  creditors 
and  prove  his  claims.  In  re  Elletson  COb, 
<N.  D.  W.  Va.  1912)  193  Fed.  84. 


. .  "Any  creditor"  does  not  include  a  secured 
creditor  though  of  course,  if  a  secured  cred- 
itor attempts  to  have  his  claim  allowed  as 
an  unsecured  claim  for  any  sum  in  excess  of 
the  value  of.  his  security,  he  comes  clearly 
within  the  terms  of  this  section.  He  can 
not  have  the  excess  allowed  without  sur- 
rendering the  preference.  In  re  Keystone 
Press,   (D.  C.  Minn.  1913)  203  Fed.  710. 


1912  Supp.,  p.  709,  sec.  57h. 

Sale  of  mortgaged  property.  —  In  the  case 
of  In  re  Rose,  (£.  B.  Ky.  1911)  193  Fed. 
815,  it  was  held  that  it  was  error  for  a  ref- 
eree to  order  the  sale  of  mortgaged  personal- 
ty, to  wit,  an  organ  belonging  to  the  bank- 
rupt, under  the  circumstances  shown,  it  ap- 
pearing that  the  mortgage  was  so  large  as 
to  leave  no  equity  in  the  mortgagor.  The 
court  said:  "The  claim  of  the  trustee  was 
that,  there  being  nothing  in  the  organ  for 
general  creditors,  it  was  burdensome  to  the 
bankrupt's  estate.  The  fact  is  that  the  real 
burden  of  the  trustee's  taking  possession  and 
selling  it  will  fall  on  the  mortgagee.  The 
proceeds  of  the  mortgaged  property  will 
have  to  bear  the  expense  of  selling  it.  What 
ought  to  be  done  is  for  the  trustee  to  nego- 
tiate with  the  mortgagee,  and  see  if  he  will 
not  take  the  organ  in  satisfaction  of  his 
claim.  I  have  no  doubt  that  he  will  do  so. 
In  this  way  regard  will  be  had  for  his  in- 
terest, and  the  estate  will  be  saved  any  claim 
to  share  in  the  funds  for  general  distribu- 

1912  Supp.,  p.  710,  sec.  57j. 

Penalties  imposed  on  a  corporation  for  fail- 
ure to  return  an  increase  of  capital  stock. — 
To  the  same  effect  as  the  original  note,  see 
Commonwealth  of  Pennsvlvania  v.  York 
Silk  Mfg.  Co.,  (C.  C.  A.  3d  Cir.  1911)  192 
Fed.  81,  affirming  (M.  D.  Pa.  1911)  188 
Fed.  735. 

Penalty  or  forfeiture.  —  A  recovery  on  a 
reco^izance  is  essentially  the  recovery  of  a 
penalty,  and  is  a  forfeiture.  In  re  Capo- 
nigri,  (S.  D.  N.  Y.  1912)  193  Fed.  291, 
wherein  the  court  said:  ''In  substance,  an 
obligation  is  penal  when  its  amount  is 
measured  neither  by  the  obligee's  loss  nor 

1912  Supp.,  p.  711,  sec.  57k. 

Who  may  apply  for  reconsideration  — 
Trustee,  —  To  the  same  effect  as  the  orig- 
inal note,  see  In  re  Mexico  Hardware  Co., 
(D.  C.  N.  M.  1912)   397  Fed.  660. 

Remedy  of  creditors  dissatisfied  with  al- 
lowance of  cl9im  of  other  creditor.  —  Where 
a  general  creditor  is  dissatisfied  with  the  al- 
lowance of  the  claim  of  another  creditor,  his 
proper  remedy  is  a  demand  upon  the  trustee 
to  move  for  a  reconsideration  or  review  of 


tion.  If  he  will  not  take  it,  still  the  prop- 
erty should  be  rejected,  for  there  is  nothing 
in  it  for  the  general  creditors.  A  sale  is  not 
essential  to  ascertain  how  much  the  mort- 
gagee should  be  allowed  to  prove  against  the 
general  estate.  Section  57h  (Act  July  1, 
1898,  c.  541,  30  Stat.  560)  provides  other 
means  than  conversion  into  money  for  the 
ascertainment  of  the  value  of  the  security  in 
order  to  know  how  much  the  secured  creditor 
can  be  allowed  to  prove  against  the  general 
estate.  I  do  not  mean  to  hold  that  in  no 
case  is  it  proper  for  the  trustee  to  convert 
into  money  incumbered  property  where  the 
incumbrance  exceeds  the  value  of  the  incum- 
bered property.  I  simply  hold  that  in  this 
case  it  is  not  proper.  Regard  for  the  inter- 
est of  the  mortgagee  when  no  good  will  come 
of  it  to  the  bankrupt  estate  or  the  settle- 
ment thereof-  is  sufficient  to  lead  me  to  hold 
that  in  this  case  it  is  not  proper  for  the 
trustee  to  take  possession  of  the  property 
involved  here  and  sell  it." 


by  the  valuation  placed  by  him  upon  what 
he  has  given  in  exchange.  Here  the  recog- 
nizance was  clearly  of  that  sort.  The 
sum  was  fixed  at  so  much  that  its  pro- 
spective loss  would  presumably  coerce  the 
defendant  to  appear  or  the  bail  to  produce 
him.  It  had,  of  course,  no  relation  to  any 
loss  suffered  by  the  United  States  or  any- 
thing given  by  it;  for  it  is  perverted  to  re- 
gard the  failure  to  try  the  defendant  as 
being  valued  by  the  United  States  at  so  much 
money,  or  his  temporary  freedom  from  ar- 
rest as  being  exchanged  for  the  sum  of  the 
recognizance." 
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such  claim,  Or,  if  the  trustee  upon  demand 
declines  to  act,  then  by  a  motion  to  the  Dis- 
trict Court  that  the  trustee  be  required  to 
move,  or  that  the  objecting  creditor  be  per- 
mitted to  move  in  his  own  name.  In  re 
Mexico  Hardware  Co.,  (D.  C.  N.  M.  1912) 
197  Fed.  650. 

Laches.  —  A  delay  of  more  than  one  year, 
without  other  facts  appearing,  and  before  a 
dividend  has  been  declared  or  paid,  is  not  of 
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itself  such  laches  as  to  bar  a  re-examination. 
In  re  Globe  Laundry,  (M.  D.  Tenn.  1912) 
198  Fed.  365,  wherein  the  court  said: — 

"Section  57k  of  the  Bankruptcy  Act  pro- 
vides that  claims  which  have  been  allowed 
may  be  reconsidered  for  cause  'before,  but 
not  after,  the  estate  has  been  closed.'  This 
provision  indicates  that  as  a  general  rule 
reconsideration  should  be  allowed  before  the 
estate  has  been  closed,  there  being  no  other 
limitation  expressed  in  the  Act  as  to  the 
time  within  which  such  reconsideration  may 
be  made. 

"It  is  true  that  in  Loveland  on  Bankruptcy 
(4th  Ed.)  §  349,  p.  721,  it  is  said  that:  *A 
trustee  has  been  held  to  be  barred  by  laches 
to  petition  for  a  re-examination  of  a  claim 
once  allowed.' 

"Two  cases  are  cited  in  support  of  this 
proposition.  In  one.  In  re  Hinckel  Brewing 
Co.,  (D.  G.)  123  Fed.  942,  it  was  held  that 
where  the  claim  of  a  landlord  for  rent  of 
premises  occupied  by  the  bankrupt's  receiver 
bad  been  filed  against  the  estate  and  allowed 
without  objection,  and  so  stood  until  after 
the  receiver  had  settled  his  accounts  and 
been  discharged  and  no  claim  therefor  could 
be  made  against  him,  the  trustee  was  pre- 
cluded by  reason  of   laches  from  thereafter 


having  the  allowance  reviewed;  the  basis  of 
this  decision  being  that  to  allow  a  review 
at  that  time  would  aid  in  the  perpetration 
of  a  fraud  upon  the  claimant,  who,  relying 
upon  the  allowance  of  the  claim,  had  changed 
his  position  for  the  worse  and  lost  remedies 
he  might  otherwise  have  asserted.  In  the 
other,  In  re  Hamilton  Furniture  Co.  (D.  C.) 
116  Fed.  115,  it  was  held  that, .where  one 
creditor  petitioned  for  the  re-examination 
and  disallowance  of  a  number  of  claims  after 
they  had  been  allowed  and  participated  in 
a  dividend,  and  the  trustee  appeared  and 
objected  to  the  re-examination  of  such  claim, 
the  petitioning  creditor  was  barred  by  his 
laches. 

'*I  am  of  opinion  that  these  cases  rest  upon 
entirely  different  principles  from  that  in- 
volved in  the  present  case.  In  the  only  one 
of  these  cases  which  deals  with  a  petition 
of  the  trustee  for  re-examination  of  claims, 
namely  the  Hinckel  Brewing  Co.  case,  the 
trustee's  petition  was  disallowed  for  laches 
that  if  not  held  a  bar  would  have  worked 
great  prejudice  to  the  creditor  whose  claim 
had  bc^n  allowed,  by  reason  of  the  change  of 
status.  No  such  state  of  affairs  is  shown 
here." 


1912  Supp.,  p.  712,  sec.  57m. 

Amendment  after  one-year  period.  —  A 
creditor  who  proves  a  claim  as  unsecured 
may,  after  the  lapse  of  a  year  from  the  ad- 
judication, amend  tbe  proof  so  as  to  assert 
that  it  is  secured,  where  the  failure  to  make 
the  proper  proof  of  the  claim  in  the  first 
place  was  a  mere  mistake  which  hurt  no  one. 
Maxwell  v.  M'Daniels,  ('C.  C.  A.  4th  Cir. 
1912)  195  Fed.  426,  wherein  the  court  said: 
"An  amendment  changing  a  claim  from  a  se- 
cured or  preferred  to  an  unsecured  claim 
does  not  make  a  new  claim.  A  creditor  may 
waive  or  release  his  security.  If  the  circum- 
stances are  such  that  under  the  general  rules 
of  law  applicable  to  like  transactions  he 
would  in  other  tribunals  be  estopped  from 
recalling  his  waiver  or  questioning  his  re- 
lease, he  is  equally  estopped  in  bankruptcy. 
Acts  relied  on  as  a  waiver  or  a  release  must 
either  be  done  with  intent  to  waive  or  to 
release  or  *else  they  must  be  such  as  might 


reasonably  have  led,  and  in  point  of  fact  did 
lead,  other  persons  to  act  to  their  hurt  upon 
the  assumption  that  the  waiver  or  release  had 
been  made.  There  is  nothing  in  the  record 
to  show  that  either  the  trustee  or  any  of  the 
other  creditors  are  to-day  in  any  different 
position  from  that  which  they  would  have 
occupied  had  the  claim  been  originally  proved 
as  a  secured  one.  When  the  creditor  first 
filed  the  claim  in  the  bankruptcy  proceed- 
ings, she  did  not  intend  to  waive  or  release 
security.  At  that  very  time  through  her 
attorney  at  law  and  in  fact  she  gave  public, 
though  oral,  notice  that  she  relied  upon  it 
The  referee  then  allowed  it  as  a  secured 
claim.  Everything  which  happened  in  the 
bankruptcy  proceedings  shows  that  the  fail- 
ure to  make  the  proper  proof  of  the  claim  in 
the  first  place  was  a  mere  mistake  and  a  mis- 
take which  hurt  no  one." 


1912  Supp.,  p.  712,  sec.  57n. 

Time  for  proving  claims  —  One-year  limi- 
tation.—  To  the  same  effect  as  the  original 
note,  see  In  re  Lathrop,  Haskins  &  Co.,  (C. 
C.  A.  2d  Cir.  1912)    197  Fed.  164. 

One,  if  not  the  main,  object  of  the  Bank- 
ruptcy Act  is  to  secure  equality  of  distribu- 
tion of  the  bankrupt's  estate  among  his 
creditors.  The  clause  requiring  the  proving 
of  claims  within  the  year,  while  in  the  na- 
ture of  a  limitation  upon  the  creditors' 
rights,  is  clearly  intended  to  facilitate  the 
liquidation  of  bankrupts'  estates.  To  ad- 
minister such  estates,  it  is  needful  to  know 
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the  amount  of  the  claims  that  are  to  share 
the  assets,  and  the  year  limit  for  proving 
such  claims  is  primarily  for  such  purpose. 
That  it  operates  to  exclude  claims  not  proven 
within  such  period  is  but  incidental.  In  re 
McCarthy  Portable  Elevator  Co.,  (D.  C.  N. 
J.  1913)   205  Fed.  986. 

In  In  re  Knosco,  (N.  D.  Ohio  1913)  208 
Fed.  201,  the  court  said:  "A  long  line  of  de- 
cisions by  the  federal  courts,  district  and  of 
appeals,  holds  that  this  section  is  not  only 
a  limitation  of  the  time  within  which  claims 
may  be  proven,  but  that  it  is  a  prohibition 


1912  Supp.,  p.  712,  aec.  571L 
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upon  the  court  to  allow  claims  subsequent 
to  the  expiration  of  one  year;  and  such  is 
the  judgment  of  the  commentators  on  the 
Bankruptcy  Act.  The  latest  decision  dealing 
extensively  with  the  subject  is  that  of  In  re 
Meyer,  (B.C.  Ore.  1910)  181  Fed.  904.  .  .  . 
Indeed,  this  seems  to  be  the  necessary  con- 
clusion, giving  to  the  language  of  the  stat- 
ute its  ordinary  meaning.  None  of  these  au- 
thorities, however,  nor  the  cases  upon  which 
they  are  based,  refer  to  the  case  of  Bailey  v. 
Glover,  (1874)  21  Wall.  342,  22  U.  S.  (L. 
ed.)  636,  a  case  under  the  old  Bankruptcy 
Act,  in  v'liich  it  is  contended  the  Supreme 
Court  takes  a  position  inconsistent  with  the 
construction  so  unanimously  placed  upon  sec- 
tion 57n.  We  have  read  this  decision  two  or 
three  times,  with  sympathy  for  the  propo- 
sition that  the  court,  if  possible,  should  so 
construe  section  57n  that  the  fruits  of  a 
fraudulent  concealment  of  assets  should  not 
be  realized  upon;  but  we  are  unable  to  find 
in  this  case  an  answer  to  the  great  current 
of  authority,  which  declares  that  the  section 
imdcr  consideration  should  be  construed  as 
it  reads.  The  section  of  the  act  of  1867  (Act 
March  2,  1867,  c.  176,  14  Stat.  617)  under 
consideration  in  Bailey  v.  Glover  was  simply 
a  statute  of  limitation  touching  the  main- 
tainability of  an  action  at  law  or  in  equity, 
in  which  any  person  claimed  an  interest  ad- 
verse to  the  interest  of  the  bankrupt  estate 
in  the  property  involved.  The  court  holds 
this  statute  to  be  substantially  section  5057 
of  the  Revised  Statutes,  modified  to  suit  the 
aim  of  the  bankruptcy  law  to  secure  the 
speedy  disposition  of  the  bankrupt's  assets, 
and  applies  to  the  statute  the  principle 
which  is  common  to  most  statutes  of  limi- 
tation that  in  case  of  fraud  they  begin  to 
run  only  when  the  cause  of  action  is  known. 
A  little  thought,  it  seems  to  us,  will  show  the 
distinction  betwen  the  statute  of  limitation 
and  the  language  of  section  67n  and  the 
things  with  which  it  deals. 

Other  creditors  not  injured  hy  neglect, — 
Neglect  in  proving  a  claim  until  the  year  al- 
lowed by  the  Bankruptcy  Act  has  nearly  ex- 
pired cannot  affect  the  rights  of  a  creditor 
where  other  creditors  have  not  been  injured 
and  will  not  be  injured  by  the  creditor's 
delay.  In  re  Dunlap  Carpet  Co.,  (E.  D.  Pa. 
1913)   206  Fed.  726. 

Cannot  allow  claim  nunc  pro  tunc. — To 
the  same  effect  as  the  original  note,  see  In 
re  Co-Operative  Knitting  Mills,  (E.  D.  N.  Y. 
1913)   202  Fed.  1016. 


Time  of  proving  claims  liquidated  by  liti- 
gation.—  To  the  same  effect  as  the  original 
note,  see  In  re  Salvator  Brewing  Co.,  (C.  C. 
A.  2d  Cir.  1912)  193  Fed.  989;  In  re  Ven- 
strom,  (W.  D.  Wash.  1913)  206  Fed.  325; 
In  re  Cahill,  (N.  D.  Ohio  1912)  208  Fed. 
193. 

The  phrase  "liquidated  hy  litigation.*' — 
In  the  case  of  In  re  Lyons  Beet  Sugar  Re- 
fining Co.,  (W.  D.  N.  Y.  1911)  192  Fed. 
445,  the  court  said:  "The  trustee  further 
contends  that  the  words  'liquidated  by  liti- 
gation' were  intended  to  preserve  solely  to 
litigant  creditors  their  rights  against  the 
bankrupt  estate,  and  not  to  a  surety  on  an 
appeal  bond  in  an  action  between  the  bank- 
rupt and  a  third  party;  but  I  am  unable  to 
agree  with  this  contention." 

Amendment  after  one-year  period.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Basha,  (S.  D.  N.  Y.  1932)  193  Fed.  151; 
In  re  Basha,  (C.  C.  A.  2d  Cir,  1912)  200 
Fed.  951. 

Final  dividend  declared  before  expiration  of 
year.  —  This  section  does  not  prevent  the 
declaration  of  a  final  dividend  after  four 
months,  and  before  the  expiration  of  the 
year  limited,  as  provided  for  in  sec.  65b  of 
this  act.  Therefore  after  a  decree  of  final 
distribution  is  made  at  the  expiration  of 
four  months  it  will  not  be  set  aside  on  pe- 
tition of  creditors.  In  re  Coulter,  (W.  D. 
Pa.  1913)   206  Fed.  906.  . 

A  claim  of  ownership  of  property  adverse 
to  the  bankrupt  and  his  estate  is  not  the 
sort  of  claim  affected  by  this  section.  Nau- 
man  Co.  v.  Bradshaw,  (C.  C.  A.  8th  Cir. 
1912)  193  Fed.  350,  wherein  the  court  said: 
"The  context  of  paragraph  *n'  read  with  the 
associated  paragraphs  of  the  section  shows 
that  the  ordinary  debts  or  demands  against 
the  estate  were  intended,  and  not  adverse 
claims  of  title  which  are  ordinarily  asserted 
by  intervention  in  the  bankruptcy  proceed- 
ings. For  the  former  the  section  prescribes 
in  detail  the  method  of  proofs  and  allowance, 
but  for  the  later  a  compliance  with  the  or- 
dinary practice  in  equity  is  sufficient.  An 
assertion  of  ownership  of  property  in  the 
possession  of  the  trustee,  or  of  its  proceeds 
in  a  case  like  that  here,  is  not  one  of  a 
debt  of  the  bankrupt  or  of  his  estate.  In- 
deed, it  not  infrequently  happens  that  the 
claimant  of  property  or  its  proceeds  in  the 
possession  of  the  trustee  is  not  even  a  credit- 
or of  the  bankrupt  and  has  no  debt  or  de- 
mand against  his  estate." 


1912  Supp.,  p.  716,  sec.  58a  (4). 

Notice  of  confirmation  of  sale.  —  This  section  does  not  require  the  giving  of  notice  to  a 
creditor  of  an  application  to  confirm  a  sale.  In  re  Nevada-Utah  Mines  &  Smelter  Corpora- 
tion,  (S.  D.  N.  Y.  1912)    198  Fed.  497. 

1912  Supp.,  p.  717,  sec.  58c. 

In  the  preliminary  matter  of  calling  a  meeting  of  creditors  to  authorize  a  trustee  to  inter- 
pose objection  to  a  bankrupt's  discharge  the  general  provisions  of  this  section  apply.  In  re 
Hockman,  (£.  D.  Pa.  1912)  205  Fed.  330. 
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Corporations.  —  In  the  cue  of  In  re  Gtuin- 
acevi  Tunnel  Co.,  (C.  C.  A.  2d  Cir.  1912) 
201  Fed.  316,  there  was  an  adjudication  in 
voluntary  bankruptcy  of  a  mining  corpora- 
tion created  bv  the  laws  of  Arisona.  The 
court  said:  'The  petitioner  contends  that 
the  voluntary  petition  was  filed  without  au- 
thority, because  he  alleges  that  the  corpora- 
tion is  solvent  ( in  the  sense  of  the  Bankrupt 
Law),  and  because  only  the  majority  of 
shareholders  can,  by  the  laws  of  Arizona, 
dissolve  a  corporation  prior  to  the  time  fixed 
in  the  articles  of  incorporation.  We  will  ex- 
amine this  contention,  although  we  think  it 
is  one  which  a  creditor  has  no  standing  to 
make  in  the  case  of  a  voluntary  petition. 
The  petition  offers  to  surrender  all  the  com- 
pany's assets  for  the  benefit  of  its  creditors, 
and  does  not  ask  for  the  dissolution  of  the 
corporation.      Only    the    state    of    Arizona, 

1912  Supp.,  p.  718,  sec.  59b. 

I.  Who  Mat  Filb  Pbtition  in  Involuntabt 

Bankbuftot. 

Creditors  having  provable  claims.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Wyoming  Valley  Co-Op.  Ass'n,  (M.  D.  Pa. 
1912)   198  Fed.  436. 

Creditors  who  are  stockholders.  —  Credit- 
ors of  a  corporation  who  happen  also  to  be 
stockholders  and  directors  in  the  company 
are  not  precluded  by  reason  of  such  relation 
from  commencing  proceedings  in  involuntary 
bankruptcy  against  the  corporation.  But  the 
stockholders  of  a  corporation  have  no  stand- 
ing either  as  representatives  of  the  corpora- 
tion or  its  creditors  to  file  a  petition  for  the 
involuntary  bankruptcy  of  the  corporation. 
In  re  Eureka  Anthracite  Coal  Co.,  (W.  D. 
Ark.  1912)    197  Fed.  216. 

A  relative  within  the  third  degree  by  af- 
finity may  be  a  sole  petitioner  in  an  invol- 
untary  proceeding   under   the   second   clause 

1912  Supp.,  p.  727,  sec.  59e. 

The  purpose  of  this  section  is  plain.  Em- 
ployees and  near  relatives  are  presumably  un- 
der the  influence  of,  or  at  least  in  sympathy 
with,  the  alleged  bankrupt.  If  these  may  be 
counted  as  creditors  to  defeat  a  proceeding 
by  less  than  three  creditors,  the  temptation 
will  often  exist  to  use  them  fictitiously  for 
such  purpose,  and  thus  to  defeat  the  ends  of 
the  act.  Congress,  by  the  provision  above 
quoted,  says  that  this  may  not  be  done,  and 
plainly  indicates  that  if  it  is  sought  to  oust 


which  created  the  corporation,  can  dissolva 
it.  There  is  nothing  to  show  what  authority 
is  given  to  the  dirwtors  by  the  charter  and 
by-laws.  In  the  absence  of  any  restriction, 
by  statute  or  by  the  charter  and  by-laws, 
the  power  of  the  board  to  make  a  general  as- 
signment of  the  property  of  a  corporation 
which  is  unable  to  meet  its  current  obliga- 
tions for  the  benefit  of  creditors  or  to  apply 
for  a  receivership  is  to  be  presumed.  The 
voluntary  petition  for  adjudication  as  a 
bankrupt  is  tantamount  to  such  proceedings. 
The  petition  charges  that  the  corporation  is 
unable  to  meet  its  current  obligations,  which 
is  commercial  insolvency.  The  Bankruptcy 
Act  itself  permits  any  person  who  owes  debts 
to  file  a  petition  to  be  adjudicated.  'Any 
qualified  person  may  file  a  petition  to  be  ad- 
judged a  voluntary  bankrupt.'    Section  SOa.** 


of  this  section.     Perkins  t.  Dorman,   (D.  C 
N.  M.  1913)  206  Fed.  858. 
Disqualification  of  creditors  as  petitioners 

—  Having  receivers  appointed.  —  Of  similar 
effect  to  the  original  note,  see  In  re  Gold 
Run  Mining  &  Tunnel  Co.,  (D.  O.  Colo. 
1912)  200  Fed.  162. 

II.  FoBic,  Averments,  and  Aicendments  of 

PETmON. 

Number  of  creditors  and  amount  of  claims. 

—  To  the  same  effect  as  the  original  note, 
see  In  re  Stone,  (E.  D.  Pa.  1913)  206  Fed. 
356. 

Averment  of  commission  of  act  of  bank- 
ruptcy.—To  the  same  effect  as  the  original 
note,  see  In  re  Stone,  (E.  D.  Pa.  1913)  206 
Fed.  356. 

Amendment  of  petition.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Richard- 
son, (D.  C.  Mass.  1911)  192  Fed.  50. 


the  jurisdiction  of  a  bankruptcy  court,  by 
proof  that  a  sufficient  number  of  creditors 
out  of  the  total  list  of  creditors  have  not 
moved,  the  latter  list  must  be  made  up  of 
those  who  are  clearly  creditors,  not  those 
who,  by  reason  of  their  relationship  to  the 
defendant,  may  in  all  probability  be  only 
colorabl^  such.  The  intent  is  to  remove  tiie 
temptation  and  danger  of  using  employees 
and  relatives  by  wav  of  defense.  Perkins  v. 
Dorman,  (D.  C.  N.  M.  1913)  206  Fed.  858. 


1912  Supp.,  p.  727,  sec.  59f. 

opposing     petition  ^^  Involuntary  proceed-      cation  of  his  debtor  In  bankruptcy.    Johan- 
ings,  —  A  creditor  whose  debt  is  in  part  se-      sen  Bros.  Shoe  Co.  v.  Alles,   (C.  C  A.  8th 
cured    by   a   chattel   mortgage   has    a   clear      Cir.  1912)   197  Fed.  274. 
right  to  miike  a  defense  against  the  adjudi- 
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1912  Supp.,  p.  729,  sec.  59g. 

This  section  is  cited  in  In  re  Sig.  H.  Bosenblatt  &  Co^  (a  C.  A.  2d  Cir.  1912)  193  Fed.  638. 


1912  SupPm  p.  729,  sec.  60a. 

I.  CBBATION  OT  PmCTERENOES. 

In  general.  —  A  preference  was  valid  at 
common  law,  and  is  not  rendered  tortious  by 
the  Bankruptcy  Act,  nor  is  it  penalized  in 
any  other  way  than  is  expressly  pointed  out 
in  that  act.  Wilson  v.  Mitchell-Woodbury 
Co.,  (1913)  214  Mass.  514,  102  N.  E.  119. 

The  object  of  the  section  is  to  enforce 
equality  among  the  bankrupt's  creditors. 
Utaii  Ass'n  of  Creditmen  ▼.  Boyle  Furniture 
Co.,   (Utah  1913)   136  Pac.  572. 

Sections  3a  and  this  section  as  amended 
by  the  act  of  1903  are  to  be  construed  in 
harmony.  In  re  Donnelly,  (N.  D.  Ohio  1912) 
193  Fed.  755. 

Fraudulent  transfers  that  are  not  prefer- 
ences are  not  covered  by  this  section.  Un- 
derleak  ▼.  Scott,  (1912)  117  Minn.  136,  134 
N.  W.  731. 

Preference  created  by  judgment.  —  To  the 
same  effect  as  the  original  note,  see  Grant  ▼. 
National  Bank  of  Auburn,  (N.  D.  N.  Y. 
1012)   197  Fed.  581. 

Preference  created  by  transfer.  —  To  the 
same  effect  as  the  original  note  see  In  re 
Tomlinson,  (E.  D.  N.  Y.  1912)  193  Fed.  101; 
Brown  City  Savings  Bank  v.  Windsor,  (C. 
C.  A.  6th  Cir.  1912)  198  Fed.  28;  In  re 
Watson,  (E.  D.  Ky.  1912)  201  Fed.  962; 
In  re  Stiger,  (D.  C.  N.  J.  1913)  202  Fed. 
791;  In  re  Farmers'  Co-operative  Co.,  (D, 
C.  N.  D.  1913)  202  Fed.  1005;  Collett  ▼. 
Bronx  Nat.  Bank,  (C.  C.  A.  2d  Cir.  1913) 
205  Fed.  370;  In  re  Jacob  Y.  Shantz  k  Son 
Co.,  (W.  D.  N.  Y.  1913)  205  Fed.  425; 
Northern  Neck  State  Bank  v.  Smith,  (C.  C. 
A.  4th  Cir.  1913)   205  Fed.  894. 

Where  a  creditor  procures  a  judgment 
against  an  insolvent  debtor,  and  thereafter 
procures  execution  thereon  to  be  issued  and 
levied  on  personal  property  of  the  debtor, 
and  at  the  execution  sale  such  property  is 
sold  and  the  proceeds  of  the  sale  paid  to  the 
creditor  in  satisfaction  of  the  debt,  such  ex- 
ecution sale  and  payment  of  the  proceeds 
thereof  constitutes  a  transfer  of  his  property 
by  the  debtor,  within  the  meaning  of  those 
words  as  used  in  the  act.  Galbraith  v. 
Whitakcr,  (1912)  119  Minn.  447,  138  N.  W. 
772.  43  L.R.A.(N.S.)   427. 

Money  ia  "property**  within  the  meaning 
of  this  section.  In  re  Starkweather,  (W.  D. 
Mo.  1913)    206  Fed.  797. 

A  transfer  of  exempt  property  like  a  home- 
gtead  does  not  constitute  a  preference. 
Huntington  v.  Baskerville,  (C.  C.  A.  8th  Cir. 
1911 )   192  Fed.  813. 

Money  due  from  a  ha/nkrupt  as  trustee, 
and  which  cannot  be  distinguished  from  any 
other  moneys  in  his  possession  or  imder  his 
control,  or  which  is  due  from  him  only  be- 
cause he  has  used  trust  funds  for  his  own 
purposes,  or  otherwise  misapplied  them,  can 


not  be  considered  as  property  held  by  the 
bankrupt  in  trust,  and  a  transfer  of  the 
same  creates  a  preference  when  the  other 
elements  of  a  preference  are  present.  In  re 
Dorr,  (C.  C.  A.  9th  Cir.  1912)  196  Fed.  292. 

Transfer  made  to  another  for  creditor's 
"benefit.  —  To  constitute  a  preference,  it  is  not 
necessary  that  the  transfer  be  made  directly 
to  the  creditor.  It  may  be  made  to  another 
for  his  benefit.  If  the  bankrupt  has  made  a 
transfer  of  his  property,  the  effect  of  which 
is  to  enable  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  another 
creditor  of  the  same  class,  circuity  of  ar- 
rangement will  not  avail  to  save  It.  A 
"transfer"  includes  "the  sale  and  every  other 
and  different  mode  of  disposing  of  or  part- 
ing with  property,  or  the  possession  of  prop- 
erty, absolutely  or  conditionally,  as  a  pay- 
ment, pledge,  mortgage,  gift,  or  security." 
Sec.  1  (25).  It  is  not  the  mere  form  or 
method  of  the  transaction  that  the  act  con- 
demns, but  the  appropriation  by  the  insolv- 
ent debtor  of  a  portion  of  bis  property  to 
the  payment  of  a  creditor's  claim,  so  that 
thereby  the  estate  is  depleted  and  the  cred- 
itor obtains  an  advantage  over  other  credit- 
ors. The  "accounts  receivable"  of  the  debtor, 
that  is,  the  amounts  owing  to  him  on  open 
account,  are  of  course  as  susceptible  of  pref- 
erential disposition  as  other  property;  and 
if  an  insolvent  debtor  arranges  to  pay  a 
favored  creditor  through  the  disposition  of 
such  an  account,  to  the  depletion  of  his  es- 
tate, it  must  be  regarded  as  equally  a  pref- 
erence whether  he  procures  the  payment  to 
be  made  on  his  behalf  by  the  debtor  in  the 
account — the  same  to  constitute  a  payment 
in  whole  or  part  of  the  latter's  debt — or  he 
collects  the  amount  and  pays  it  over  to  his 
creditor  directly.  This  implies  that,  in  the 
former  case,  the  debtor  in  the  account,  for 
the  purpose  of  the  preferential  payment,  is 
acting  as  the  representative  of  the  insolvent 
and  is  simply  complying  with  the  directions 
of  the  latter  in  paying  the  money  to  his 
creditor. 

But,  unless  the  creditor  takes  by  virtue  of 
a  disposition  by  the  insolvent  debtor  of  his 
property  for  the  creditor's  benefit,  so  that 
the  estate  of  the  debtor  is  thereby  diminished 
the  creditor  cannot  be  charged  with  receiv- 
ing a  preference  by  transfer.  Western  Tie 
&  Timber  Co.  v.  Brown,  (1905)  196  U.  S.  502, 
509,  25  S.  Ct.  339,  49  U.  S.  (L.  ed.)  571; 
Rector  v.  City  Deposit  Bank  Co.,  (1906)  200 
U.  S.  405,  419,  26  S.  Ct.  289,  50  U.  S.  (L. 
ed.)  527.  "These  transfers  of  property, 
amounting  'to  preferences,  contemplate  the 
parting  with  the  bankrupt's  property  for 
the  benefit  of  the  creditor  and  the  conse- 
quent diminution  of  the  bankrupt's  estate." 
National  Bank  of  Newport,  N.  Y.  v.  National 
Herkimer    County    Bank    of    Little    Falls, 
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(1912)    225  U.  S.  178,  32  S.  Ct.  633,  56  U. 
S,  (L.  ed.)    1042. 

Where  property  is  transferred  to  a  person 
on  his  promise  to  give  security  and  after 
giving  the  security  he  becomes  a  bankrupt 
the  general  creditors  cannot  defeat  the  secu- 
rity given  in  good  faith,  when  but  for  the 
promise  of  it  the  person  would  never  have 
come  into  possession  of  the  property.  Greey 
V.  DockendorflF,  (1913)  231  U.  S.  613,  34  S. 
a.  166. 

Securities  delivered  by  a  broker  to  a  bank 
immediately  preceding  his  bankruptcy  to  se- 
cure a  loan  made  by  the  bank  held  under 
the  circumstances  shown  to  be  a  preference. 
National  City  Bank  of  New  York  v.  Hotch- 
kiss,  (1913)  231  U.  S.  50,  34  S.  Ct.  20; 
Mechanics'  &  Metals  Nat.  Bank  of  New  York 
V.  Ernst,  (1913)  231  U.  S.  60,  34  S.  Ct.  22. 

Transfer  of  newspaper  route.  —  In  the  case 
of  In  re  Martin,  (C.  C.  A.  3d  Cir.  1912) 
200  Fed.  940,  it  appeared  that  the  bankrupt 
had  acted  as  "agent"  of  several  metr6poIitan 
newspapers  and  owed  the  publishers  about 
$2000.  His  arrangement  with  them  had  ex- 
isted for  several  years.  It  was  verbal  and  in- 
formal, but  its  terms  appeared  with  sufficient 
clearness.  In  reality,  he  was  not  an  agent 
at  all  in  the  usual  meaning  of  that  word, 
but  a  wholesale  buyer  and  a  retail  seller  of 
newspapers.  The  publishers  were  willing  to 
give  him  certain  advantages  in  the  market, 
but  they  did  not  agree  to  sell  exclusively 
to  him,  although  in  practice  they  sold  to  no 
other  person  in  the  city.  As  long  as  he  paid 
his  bills  regularly  it  was  likely  that  he 
would  be  the  only  person  to  receive  their 
journals,  but  thev  were  under  no  contract 
to  that  effect.  They  did  not  pay  him  for 
what  he  did.  His  profits  came  solely  from 
selling  at  a  higher  price  than  he  paid.  His 
subscribers  were  under  contract  with  him, 
and  not  with  the  publishers.  Neither  he  nor 
the  publishers  were  bound  to  continue  the 
relation.  In  order  to  secure  money  to  pay 
the  publishers  he  went  through  the  form  of 
selling  his  route  to  third  parties  who  ad- 
vanced him  the  money  and  they  went  through 
the  form  of  agreeing  to  sell  it  back  to  him 
whenever  he  should  repay  the  money  ad- 
vanced. The  publishers  had  knowledge  of 
the  agreement  but  expressly  stipulated  that 
their  own  rights  should  not  be  affected  in 
any  way  thereby  to  their  prejudice,  and  that 
they  should  remain  free  to  protect  their  own 
interests  in  any  way  they  should  deem  ad- 
visable, declaring  that  they  were  not  to  be 
deemed  in  any  way  the  guarantors  of  the 
transaction.  About  a  year  thereafter  the 
bankrupt  fell  into  arrears  again,  and  the 
publishers  notified  the  persons  who  had  ad- 
vanced the  money;  as  the  bankrupt  could 
not  pay  they  were  practically  driven  to  pay, 
and  therefore  the  publishers  exercised  their 
right  to  discontinue  selling  to  the  bankrupt 
and  sold  to  the  third  parties  instead  who 
carried  on  the  business  for  a  few  months  and 
then  sold  out  to  other  parties.  The  court 
said:  "As  already  stated,  the  bill  avers  a 
preferential  transfer;  but  it  is  clear  that  no 
such  transaction  took  place.     The  bankrupt 


520 


did  not  transfer  anything  to  the  defendants, 
and  took  no  part  in  what  was  done.  He 
could,  therefore,  have  had  no  intent  to  pre- 
fer, and  the  defendants  could  not  be  charged 
with  knowledge  of  a  nonexisting  intent.  If 
the  privilege  had  been  tangible  property  be- 
longing to  the  bankrupt,  and  if  the  defend- 
ants had  taken  possession  of  it,  the  trustee 
might  have  recovered  it,  or  its  value,  by  an 
appropriate  action  at  law;  but  there  was  no 
such  property  and  no  such  suit." 

Property  transferred  to  a  person  under  a 
valid  conditional  contract  of  sale  may  be 
recovered  back  on  the  buyer  becoming  a 
bankrupt  as  there  is  no  "preference"  in- 
volved in  such  a  transaction.  John  Deere 
Plow  Co.  of  Moline  v.  ^Edgar  Farmer  Store 
Co.,   (1913)   154  Wis.  490,  143  N.  W.  194. 

Delivery  of  stock  by  broker  to  customer.  — 
When  a  broker  agrees  to  carry  stock  for  a 
customer  he  may  buy  stocks  to  fill  several 
orders  in  a  lump;  he  may  increase  his  single 
purchase  by  stock  of  the  same  kind  that  he 
wants  for  himself;  he  may  pledge  the  whole 
block  thus  purchased  for  what  sum  he  likes, 
or  deliver  it  all  in  satisfaction  of  later 
orders,  and  he  may  satisfy  the  earlier  cus- 
tomer with  any  stock  that  he  has  on  hand 
or  that  he  buys  when  the  time  for  delivery 
comes.  Yet  he  is  bound  to  keep  stock  enough 
to  satisfy  his  contracts;  the  customer  is 
held  to  have  such  an  interest  that  a  delivery 
to  him  by  an  insolvent  broker  is  not  a 
preference.  Sexton  v.  Kessler  k  Co.,  (1912) 
225  U.  S.  90,  32  S.  Ct.  657,  66  U.  S.  (L. 
ed.)    996. 

If  a  broker  buys  shares  of  stock  for  a 
customer,  the  customer  is  entitled  to  a  trans- 
fer of  these  shares  even  though  the  broker 
has  since  become  insolvent,  and  if  the  iden- 
tical shares  purchased  for  him  have  been 
disposed  of,  he  is  entitled  to  other  shares 
of  the  same  stock  in  the  hands  of  the  broker. 
Gorman  v.  Littlefield,  (1913)  229  U.  S.  19, 
33  S.  Ct.  690,  57  U.  S.  (L.  ed.)  1047,  fol- 
lowing Richardson  v.  Shaw,  (1908)  209  U. 
S.  365,  28  S.  C*t.  512,  52  U.  S.  (L.  ed.)  835, 
14   Ann.    Cas.    981. 

Preference  created  by  mortgage.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Levine,  (E.  D.  N.  Y.  1912)  196  Fed.  689; 
Butcher  v.  Werksman,  (E.  D.  N.  Y.  1913) 
204  Fed.  330;  Lathrop  Bank  v.  Holland, 
(C.  C.  A.  8th  Cir.   1913)    205   Fed.   143. 

The  lien  of  a  preferential  mortgage  "is 
within  the  ban  of  the  Bankruptcy  Act,"  and 
no  state  statute  giving  the  mortage  a  pri- 
ority over  an  earlier  unrecorded  mortgage 
can  save  it  from  being  discharged.  Petition 
of  Rouse,  (C.  C.  A.  6th  Cir.  1913)  208  Fed. 
881. 

Preferences  created  by  attachment  are  not 
within  the  definition  of  this  section.  Folger 
V.  Putnam,  (C.  C.  A.  9th  Cir.  1912)  194 
Fed.  793,  wherein  the  court  said:  "This  defi- 
nition of  a  'preference'  confines  its  sufferance 
or  acquirement  to  two  classes  of  transac- 
tions, namely,  a  judgment  obtained  within 
four  months  before  the  time  of  the  filing  of 
the  petition  in  bankruptcy  and  before  ad- 
judication, and  a  transfer  made  by  the  bank- 
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rupt  within  the  same  period  of  time.  It 
will  be  noted,  also,  that  bv  the  classifica- 
tion it  contradistinguishes  the  preference  by 
transfer  from  that  by  procuring  or  suffering 
a  judgment  to  be  entered.  There  is  here  a 
complete  absence  of  all  mention  of  an  at- 
tachment in  any  form  or  stage  as  constitut- 
ing a  preference." 

Banking  transactions  —  The  deposit  of 
money  in  hank,  —  To  the  same  effect  as  the 
original  note,  see  In  re  Wright-Dana  Hard- 
ware Co.,   (N.  D.  N.  Y.  1913)   207  Fed.  636. 

Payment  of  discounted  notes.  —  Where  it 
appeared  that  a  bankrupt,  within  four  months 
prior  to  bankruptcy,  paid  some  notes  he  had 
discounted  at  the  bank  by  check  on  his  gen- 
eral account,  and  the  bank  within  the  same 
period  charged  some  notes  of  the  depositor 
against  his  account,  the  transaction  all  being 
in  good  faith  and  in  the  general  cause  of 
business,  it  was  held  that  there  was  no  void- 
able preference.  Studley  v.  Boylston  Nat. 
Bank  of  Boston,  (C.  C.  A.  1st  Cir.  1912)  200 
Fed.  249. 


II.  Constituent  Elements. 

In  General.  —  A  preference  is  recoverable 
by  a  trustee  when  the  following  elements 
exist :  ( 1 )  The  insolvency  of  the  debtor.  ( 2 ) 
A  preference  obtained  within  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. (3)  Tfie  debtor  has  suffered  or  pro- 
cured a  judgment  to  be  entered  against  him- 
self, or  had  made  a  transfer  of  any  of  his 
property,  which  operates  as  a  preference. 
(4)  The  person  receiving  such  preference, 
or  to  be  benefited  thereby,  or  his  agent  act- 
ing therein,  has  reasonable  cause  to  be- 
lieve that  the  enforcement  of  such  judgment 
or  transfer  will  effect  a'  preference.  Gal- 
braith  v.  Whitaker,  (1912)  119  Minn.  447, 
138    N.    W.    772,    43    L.R.A.(N.S.)     427. 

To  constitute  a  preferential  transfer  with- 
in the  meaning  of  the  Bankruptcy  Act  there 
must  be  a  parting  with  the  bankrupt's  prop- 
erty for  the  benefit  of  the  creditor  and  a 
consequent  diminution  of  the  bankrupt's  es- 
tate. Continental  &  Commercial  Trust  & 
Savings  Bank  v.  Chicago  Title  k  Trust  Co., 
(1913)  229  U.  S.  435,  33  S.  Ct.  829,  57 
U.  S.    (L.  ed.)    1208. 

Insolvency.  —  To  the  same  effect  as  the 
original  note,  see  Ogden  v.  Reddish,  (E.  D. 
Ky.  1912)  200  Fed.  977;  Mayes  v.  Palmer, 
(C.  C.  A.  8th  Cir.  1913)    208   Fed.  97. 

A  transfer  by  a  bankrupt  within  four 
months  of  the  filing  of  the  petition  does  not 
create  a  voidable  preference  unless  he  is 
"insolvent";  that  is  to  say,  unless  his  prop- 
erty at  a  fair  valuation  is  insufficient  to 
pay  his  debts  at  the  time  of  the  transfer. 
Paper  v.  Stem,  (C.  C.  A.  8th  Cir.  1912)  198 
Fed.  642. 

In  a  suit  by  the  trustee  in  bankruptcy  of 
a  partnership  to  recover  a  voidable  prefer- 
ence knowingly  obtained  by  a  creditor,  as 
defined  in  the  foregoing  sections,  to  authorize 
a  recovery,  it  must  be  shown  that  the  firm 
and  the  partners  individually  were  also  in- 
solvent at  the  time  the  judgment  was  suf- 
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fered  to  be  entered  against  it.  Rodolf  v. 
First  Nat.  Bank  of  Tulsa,  (1912)  30  Okla. 
631,  121  Pac.  629,  41  L.RA.(N.S.)   204. 

Preference  must  be  given  to  creditor.  —  To 
the  same  effect  as  the  original  note,  see 
Ogden  V.  Reddish,  (E.  D.  Ky.  1912)  200  Fed. 
977;  Aiello  v.  Crampton,  (C,  C.  A.  8th  Cir. 
1912)  201  Fed.  891;  Keystone  Warehouse 
Co.  V.  Bissell,  (C.  C.  A.  2d  Cir.  1913)  203 
Fed.  651. 

It  is  not  every  transfer  by  an  insolvent 
within  the  four  months'  period  that  is  void- 
able by  the  trustee.  It  must  be  on  account 
of  a  pre-existing  debt.  W^hen  one  gives  an 
insolvent  present  value  for  a  transfer  of  prop- 
erty or  when  he  makes  an  exchange  of  prop- 
erty, there  is  no  preference.  Ernst  v.  Me- 
chanics' &  Metals  Nat.  Bank  of  City  of  New 
York,   (C.  C.  A.  2d  Cir.  1912)  201  Fed.  664. 

A  surety  or  indorser,  —  To  the  same  effect 
as  the  original  note,  see  Lazarus  v.  Eagen, 
(M.  D.  Pa.   1912)    206  Fed.  518. 

A  guarantor,  an  indorser,  an  accommoda- 
tion maker,  or  a  surety,  on  the  obligation  of 
a  bankrupt,  is  a  "creditor"  and  the  fact  that 
the  guarantor  or  indorser  did  not  pay  or 
induce  the  payment  of  the  debt,  but  the  pay- 
ment was  made  by  the  bankrupt,  does  not 
except  the  case  from  the  operation  of  the 
rule.  Paper  v.  Stern,  (C,  C.  A.  8th  Cir. 
1912)    198    Fed.   642. 

An  accommodation  indorser  before  the 
notes  are  paid  is  a  creditor;  his  claim  is 
provable  as  a  contingent  claim  founded  on 
contract;  and  therefore,  such  an  indorser 
must  refund  to  the  estate  any  preferential 
part  payments  made  by  the  malcer  to  the 
holder  on  account  of  the  notes  before  he  can 
prove  his  own  claim  for  payments  as  in- 
dorser. Piatt  V.  Ives,  (1913)  86  Conn.  690, 
86   Atl.  579. 

Time  of  obtaining  preference.  —  To  the 
same  effect  as  the  original  note,  see  Jackson 
V.  Sedgwick,  (E.  D.  N.  Y.  1911)  189  Fed. 
508;  Sturdivant  Bank  v.  Schade,  (C.  C.  A. 
8th  Cir.  1912)  195  Fed.  188;  Mayes  v. 
Palmer,  (C.  C.  A.  8th  Cir.  1913)  208  Fed. 
97. 

The  four  months  does  not  begin  to  run 
until  the  creditors  have  in  some  form  re- 
ceived actual  or  constructive  notice  of  the 
transfer.  Gill  v.  Ely-Norris  Safe  Co.,  (1913)' 
170  Mo.  App.  478,   156   S.  W.  811. 

Under  section  60a  all  liens  acquired  four 
months  before  the  filing  of  the  petition  re- 
main valid  liens  under  the  bankrupt  laws, 
and  are  not  disturbed  by  any  bankruptcy 
proceedings.  Williams  v.  Bosworth,  (1912) 
102  Mi88.  160,  59  So.  6. 

A  pledge  of  bank  stock  given  to  and  re- 
ceived by  a  bank  more  than  four  months  be- 
fore bankruptcy  cannot  be  held  to  be  a 
preference,  though  given  to  secure  a  pre-ex- 
isting unsecured  debt,  and  sale  within  four 
months,  pursuant  to  the  pledge,  would  not 
affect  this  result.  First  Nat.  Bank  of  Lake 
Charles  v.  Lanz,  (C.  C.  A.  5th  Cir.  1913) 
202  Fed.  117. 

In  Marsh  v.  Wilson,  (Minn.  1914)  144 
N.  W.  959,  it  appeared  that  the  defendant 
brought  suit  against  one  Grossman  on  April 
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27,  1912,  and  garnished  one  Galbraith.  Noth- 
ing further  was  done  with  the  garnishment. 
On  June  15,  1912,  it  took  judgment  against 
Grossman,  and  levied  upon  the  debt  due  him 
by  the  garnishee.  Grossman  filed  his  peti- 
tion in  bankruptcy  on  September  14,  1912. 
It  was  held,  that  the  four  months  specified 
by  the  bankrupt  act  commenced  to  run  in 
June,  not  in  April,  and.  that  the  trustee  in 
bankruptcy  could  recover  as  a  preference  the 
money  collected  by  the  defendant  on  its  exe- 
cution. 

An  inchoate  lien  by  garnishment  cannot 
be  tacked  to  the  lien  of  an  execution  on  the 
judgment  against  the  defendant,  and  levied 
upon  the  indebtedness  owing  by  the  sar- 
nishee,  so  as  to  make  up  the  period  of  four 
months.  Marsh  y.  Wilson,  (Minn.  1914)  144 
N.   W.   959. 

The  fact  that  the  transfer  of  securities 
was  made  nursuant  to  a  prior  agreement 
made  more  than  four  months  before  the  bank- 
ruptcy, is  not  sufficient  to  deprive  the  taking 
of  the  security  within  the  four  months  be- 
fore the  bankruptcy,  of  its  character  as  a 
voidable  preference.  Citizens'  Trust  Co.  of 
Paterson,  N.  J.  v.  Tilt,  (C.  C.  A.  3d  Cir. 
1912)    200  Fed.  410. 

Effect  of  previous  negotiation,  —  See  to 
the  same  effect,  Tilt  v.  Citizens'  Trust  Co., 
(D.  C.  N.  J.  1911)   191  Fed.  441. 

Where  recording  required,  —  To  the  same 
effect  as  the  original  note,  see  L.  A.  Becker 
Co.  V.  Gill,  (C.  C.  A.  8th  Cir.  1913)  206 
Fed.  36.  See  also  In  re  Donnelly,  (N.  D. 
Ohio  1012)    193  Fed.  755. 

"Under  the  bankrupt  law  as  originally 
enacted,  a  transfer  dated  as  of  the  time  it 
was  actually  made  without  regard  to  the 
date  of  filing  or  recording.  Cases  consequent- 
ly arose  in  which  preferential  transfers, 
though  fraudulent  and  constituting  acts  of 
bankruptcy,  could  not  be  successfully  as- 
sailed, even  though  the  instruments  evidenc- 
ing them  were  filed  or  recorded,  as  the  case 
might  be,  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy,  because  the 
transfers  were  made  prior  to  the  beginning 
of  the  four  months'  period.  The  withholding 
of  such  transfers  from  the  files  or  record 
thus  operated  to  defeat  the  benefit  contem- 
plated by  the  establishment  of  such  period. 
To  correct  this  defect  in  the  law,  the  amend- 
ment of  February  5,  1903,  was  made,  where- 
by the  words  'within  four  months  before 
the  filing  of  the  petition,  or,  after  the  filing 
of  the  petition  and  before  adjudication,' 
were  eliminated  from  section  60b  and  in- 
serted in  section  60a,  and  also  the  words, 
'where  the  preference  consists  of  a  transfer, 
such  period  of  four  months  shall  not  expire 
until  four  months  after  the  date  of  recording 
or  registering  the  transfer,  if  by  law  such 
recording  or  registering  is  required/  were 
added  at  the  end  of  section  60a.  The  purpose 
of  section  60a,  as  originally  enacted,  was  to 
define  what  judgments  and  what  transfers 
are  preferential,  and  it  still  performs  that 
office.  The  added  sentence  prolonging  the 
four  months'  period  until  four  months  after 
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the  date  of  recording  or  registering  the  trans- 
fer applies  only  to  cases  'where  the  preference 
consists  in  a  transfer,'  and  the  conditional 
clause,  'if  by  law  such  recording  or  regis- 
tering is  required,'  we  interpret  to  mean,  if 
by  the  law  of  the  state  by  which  the  validity 
of  the  mortgage  against  contesting  creditors 
is  determined,  such  recording  or  registering 
is  required.  The  purpose  of  the  amendment 
was,  we  think,  as  stated  in  Re  Sturtevant, 
to  prevent  preferential  fraudulent  transfers 
from  escaping  the  four  months'  provision, 
unless  they  were  filed  or  recorded,  as  the 
case  may  be,  before  that  period  began  to 
run.  It  did  not  change  the  date  as  to  which 
such  transfers  are  to  be  judged  in  determin- 
ing their  voidable  character."  In  re  Klein, 
(C.  C.  A.  6th  Cir.  1912)    197  Fed.  241. 

The  word  "required,"  as  used  in  the  amend- 
ment, refers  to  the  character,  of  the  instru- 
ment giving  the  preference  or  making  the 
transfer,  without  reference  to  the  fact  that 
as  to  certain  persons  or  classes  of  persons 
it  may  be  good  or  bad  according  to  circum- 
stances. If  to  be  valid  against  certain  classes 
of  persons,  the  law  of  the  state  "requires" 
the  constructive  notice  of  registration  it  is 
a  transfer  which  under  the  amendment  is 
"required"  to  be  recorded.  This  takes  ac- 
count of  the  purpose  and  policy  of  recording 
acts,  remedies  the  evil  which  fiourished  un- 
der the  law  before  the  amendment,  gives  ef- 
fect to  the  plain  purpose  of  Congress,  and 
gives  some  effect  and  force  to  a  provision 
which  would  otherwise  be  meaningless,  and 
brings  sections  3  and  60a  and  60b  into  har- 
mony of  purpose  and  meaning.  Ragan  v. 
Donovan,  (N.  D.  Ohio,  1911)  189  Fed.  138, 
following  Loeser  v.  Savings  Deposit  Bank  & 
Trust  Co.,  (C.  C.  A.  6th  Cir.  1906)  148 
Fed.   975,    18    L.R.A.(N.S.)    1233. 

It  seems  that  the  weight  of  authority,  and 
reason  as  well,  is  to  the  effect  that  the  re- 
cording or  registering  of  a  transfer  is  not 
deemed  to  be  required,  unless,  under  the 
state  law,  the  same  is  essential  to  validate 
the  transfer  as  against  the  creditors  repre- 
sented by  the  trustee,  though  some  of  the 
cases  seem  to  go  considerably  beyond  this. 
Telford  v.  Hendrickson,  (1913)  120  Minn. 
427,  139  N.  W.  941. 

In  Pew  V.  Price,  (1913)  251  Mo.  614, 
158  S.  W.  338,  a  conteption  that  if  record- 
ing or  registering  was  required  for  any  pur- 
pose though  not  for  all  it  was  to  be  deemed 
as  "required"  within  the  meaning  of  this 
section,  was  rejected. 

A  state  statute  providing  that  "every  as- 
signment of  a  debt,  unless  the  same  be  in 
writing  and  be  filed  with  the  clerk  of  the 
town  or  municipality  in  which  the  assignor 
resides,  shall  be  presumed  to  be  fraudulent 
and  void  as  against  his  creditors,  unless  those 
claiming  thereunder  make  it  appear  that  it 
was  made  in  good  faith  and  for  a  valuable 
consideration,"  does  not  "require"  a  "record- 
ing or  registering,"  and  hence,  where  a  writ- 
ten assignment  of  a  claim  was  actually 
made  more  than  four  months  prior  to  the 
filing   of   a   petition    in   bankruptcy   by  the 
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assignor,  it  could  not  be  avoided  by  the 
trustee  in  bankruptcy  as  being  a  preference 
under  section  60,  clauses  "a"  and  '*b"  though 
it  was  never  filed.  Telford  v.  Hendrickson, 
(1913)  120  Minn.  427,  139  N.  W.  041. 

Where  by  state  law,  as  between  the  par- 
ties to  the  chattel  mortgage  and  against  all 
ordinary  creditors  the  recording  of  the  mort- 
gage is  immaterial,  such  mortgage  is  not 
one  that  is  "required"  to  be  recorded  with- 
in the  meaning  of  this  section.  In  re  Jacob- 
son,   (N.  D.  Ga.  1912)   200  Fed.  812. 

In  a  state  where  an  unrecorded  deed  of 
trust  is  valid  as  between  the  parties  and  as 
against  general  creditors  it  is  not  such  an 
instrument  within  the  meaning  of  the  sec- 
tion, as  is  required  by  the  laws  of  the  state 
to  be  recorded,  and  its  recordation  within 
four  months  of  the  filing  of  the  petition  of 
bankruptcy  is  immaterial.  Laurel  Oil  k 
Fertilizer  Co.  v.  Home,  (1911)  101  Miss. 
629,  67  So.  624,  68  So.  652. 

In  Benner  v.  Scandinavian  American  Bank, 
(1913)  73  Wash.  488,  131  Pac.  1149,  a  con- 
tention that  no  instrument  was  required  to 
be  recorded  by  the  bankruptcy  act  in  order 
to  be  valid,  unless  such  instrument  was  in- 
valid without  recording  as  against  all  per- 
sons, was  overruled.  The  court  said:  "We 
cannot  accept  this  construction  of  the  stat- 
ute. It  will  be  remembered  that  section  60 
of  the  bankruptcy  act  as  originally  enacted 
did  not  contain  the  last  sentence  now  in  the 
section  above  quoted.  This  was  added  by 
the  amendment  of  1903  and  had  as  its  pur- 
pose the  prevention  of  giving  secret  prefer- 
ences made  possible  under  the  law  as  it  was 
originally  enacted  by  withholding  from 
record  instruments  creating  liens.  It  is  plain 
that,  if  the  appellant's  construction  of  the 
statute  is  adopted,  the  aniondmont  is  ren- 
dered nugatory,  as  no  statute  of  tlie  United 
States  or  of  any  state,  in  so  far  as  we  are 
aware,  requires  instruments  conveying  or 
creating  liens  upon  property  to  be  recorded 
in  order  to  be  valid  as  against  all  per- 
sons. Usuallv,  and  uni versa llv  in  so  far  as 
our  examination  goes,  they  are  valid  between 
the  parties  and  some  classes  of  persons  hav- 
ing actual  notice  without  recording.  These 
facts  were  known  at  tlie  time  the  amend- 
ment was  enacted,  and  it  will  hardly  do 
to  say  that  it  was  the  purpose  of  Con- 
gress to  do  an  idle  thing.  There  is  no  ne- 
cessity that  requires  the  construction  con- 
tended for.  The  act  can  be  held  operative 
as  to  those  persons  whom  the  recording  stat- 
utes favor  without  doing  violence  to  any  of 
its  terms.** 

In  Debus  v.  Yates,  (E.  D.  Ky.  1910)  193 
Fed.  427,  the  court  said:  "We  have  seen 
that  the  meaning  is  that,  in  case  a  preferen- 
tial transfer  is  recordable,  it  shall  remain 
a  preference  as  long  as  it  is  not  recorded, 
or,  if  recorded,  four  months  has  not  elapsed 
from  its  recordation.  Has  it  any  further 
significance T    Is  the  effect  of  it  that,  in  case 


the  transfer  has  been  recorded,  the  question 
as  to  whether  it  is  a  preferential  transfer — 
i.  e.,  whether  in  other  respects  it  ia  a  prefer- 
ence, and  as  to  whether  in  such  respect  it 
is  a  voidable  and  obstructive  preference — is 
to  be  determined  as  if  it  had  been  made  at 
the  date  of  recording;  i.  e.,  had  then  first 
come  into  being?"  This  question  was  an- 
swered in  the  negative. 

The  provision  of  the  statute  that  where 
the  preference  consists  in  a  transfer,  such 
peri<xi  of  four  months  shall  not  expire  until 
four  months  after  the  recording  or  register- 
ing of  the  transfer,  if,  by  law,  such  record- 
ing or  registering  is  required,  was  intended 
to  postpone  the  time  within  which  a  trans- 
fer is  open  to  attack  as  a  preference  until 
four  months  after  the  date  of  the  recording 
of  the  transfer,  where  such  recording  is  re- 
quired by  the  local  law;  but  while  the  stat- 
ute postpones  the  time  within  which  the 
transfer  can  be  attacked  the  statute  cannot 
properly  be  so  applied  as  to  materially  alter 
the  essential  character  of  the  transaction. 
If  the  transfer  is  one  which  is  required  to 
be  recorded,  the  four-months  period  during 
which  it  may  be  attacked  does  not  begin  to 
run  until  the  conveyance  is  recorded,  but  if 
the  transfer  when  made  was  based  upon  a 
present  consideration,  a  delay  in  recording 
the  instrument  does  not  warrant  treating  the 
conveyance  as  if  it  were  made  as  security 
for  an  antecedent  debt,  because  to  do  so 
would  be  to  create  by  construction  a  trans- 
action different  from  the  actual  one.  In  re 
Jackson  Brick  &  Tile  Co.,  (S.  E.  D.  Mo. 
1911)   189  Fed.  636. 

Instrument  valid  under  state  law.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Klein,  (C.  C.  A,  6th  Cir.  19l2)  197  Fed. 
241. 

Greater  percentage.  —  To  the  same  effect 
as  the  original  note,  see  Ogden  v.  Reddish, 
(E.  D.  Ky.  1912)  200  Fed.  977;  Mayes  v. 
Palmer,  (CCA.  8th  Cir.  1913)  208  Fed. 
97. 

"It  is  a  necessary  condition  precedent  to 
a  preference  that  there  has  been  a  transfer 
of  property  by  the  bankrupt,  whereby  a 
creditor  is  enabled  to  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors  of 
the  same  class.  If,  therefore,  the  convey- 
ances in  question  were  originally,  and  re- 
mained, a  nullity  as  against  the  grantor's 
trustee  in  bankruptcy,  there  was  no  trans- 
fer within  this  definition."  Hosenbluth  v. 
De  Forest  &  Hotchkiss  Co.,  (1911)  85  Conn. 
40,   81    Atl.   955. 

Pleading.  —  It  is  essential  to  allege  in  the 
complaint  that  the  transfer  or  payment  com- 
plained of  will  have  the  effect  of  giving  the 
creditor  to  whom  it  was  made  a  greater  per- 
centage of  his  claim  out  of  the  bankrupt's 
estate  than  other  creditors  of  the  same  class 
will  obtain.  Utah  Ass'n  of  Creditmen  y. 
Boyle  Furniture  Co.,  (Utah  1913)  136  Pac. 
672. 
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I.  Elements  of  Voidabiutt. 

In  general.  — At  no  time  did  the  Bank- 
rupt Act  of  1898  give  to  the  trustee  the  right 
to  recover  property  transferred  within  four 
months  prior  to  proceedings  in  bankruptcy, 
unless  the  elements  prescribed  by  section  60b 
were  shown  to  exist.  In  re  Carlile,  (D.  C. 
N.  C.  1912)   199  Fed'.  612. 

Construction  of  section  in  connection  with 
section  67f.  —  This  section  presupposes  that 
the  judgment  or  transfer  specilically  re- 
ferred to  has  been  so  far  effected  or  realized 
upon  as  to  amount  to  a  preference,  because 
it  is  expressly  provided  that  they  are  void- 
able by  the  trustee,  and  that  the  property  or 
its  value  may  be  recovered  from  the  person 
receiving,  or  benefited  by,  the  preference.  In 
other  words,  section  60d  applies  to  executed 
preferences,  section  67f  to  liens  unrealized 
upon.  In  re  Peterson,  (C.  C.  A.  7th  Cir. 
1912)  200  Fed.  739. 

A  transaction  obnoxious  to  the  provisions 
of  section  67e  may  be  attacked  under  this 
section  if  reprehended  by  it  as  well.  Walters 
v.  Zimmerman,  (N.  D.  Ohio  1913)  208  Fed. 
62. 

For  the  definition  of  the  word  "preference," 
as  used  in  section  60b,  recourse  must  be  had 
to  section  60a.  In  re  Carlile,  (D.  C.  N.  C. 
1912)    199  Fed.  612. 

Reasonable  cause  to  believe  transaction 
would  efiect  preference.  —  To  the  same  ef- 
fect as  the  original  note,  see  Kimmerlc  v. 
Farr,  (C.  C.  A.  6th  Cir.  1911)  189  Fed.  295; 
In  re  Varley  &  Bauman  Clothing  Co.,  (N. 
D.  Ala.  1911)  191  Fed.  459;  In  re  Gibson, 
(D.  C.  S.  D.  1911)  191  Fed.  665;  Alter  v. 
Clark,  (D.  C.  Nev.  1911)  193  Fed.  163; 
Merklein  v.  Hurley,  (E.  D.  N.  Y.  1912)  197 
Fed.  183;  Grant  v.  National  Bank  of  Auburn, 
(N.  D.  N.  Y.  1912)  197  Fed.  681;  Benner  v. 
Blumauer-Frank  Drug  Co.,  (W.  D.  Wash. 
1912)  198  Fed.  362;  Fowler  State  Bank  v. 
White,  (C.  C.  A.  8th  Cir.  1912)  198  Fed. 
631;  In  re  Hirshowitz,  (M.  D.  Pa.  1912)  199 
Fed.    202;    Ogden    v.    Reddish,    (E.   D.    Ky. 

1912)  200  Fed.  977;  In  re  Sam  Z.  Lorch  & 
Co.,  (W.  D.  Ky.  1912)  199  Fed.  944;  Young 
V.  Burley,  (C.  C.  A.  6th  Cir.  1912)  200  Fed. 
268;  In  re  Trazin,  (C.  C.  A.  2d  Cir.  1912) 
201  Fed.  86;  Burnes  v.  Epstein,  (D.  C.  Conn. 

1913)  201  Fed.  393;  Balcomb  v.  Old  Nat. 
Bank,  (C.  C.  A.  7th  Cir.  1912)  201  Fed. 
679;  In  re  Harrison,  (M.  D.  Pa.  1912)  202 
Fed.  243;  Boden  v.  Lovell,  (C.  C.  A.  6th  Cir. 
1913)  203  Fed.  234;  Moore  v.  Smith,  (W.  D. 
N.  Y.  1913)  206  Fed.  431;  In  re  Herman, 
(N.  D.  la.  1913)  207  Fed.  594;  Mayes  v. 
Palmer,  (C.  C.  A.  8th  Cir.  1913)  208  Fed. 
97. 

Some  confusion  exists  in  the  cases  as  to 
the  meaning  of  the  phrase  "having  reasonable 
cause  to  believe  such  a  person  is  insolvent." 
Dicta  are  not  wanting  which  assume  that 
it  has  the  same  meaning  as  if  it  had  read 
"having  reasonable  cause  te  suspect  such  per- 
son is  insolvent."  But  the  two  phrases  are 
distinct  in   meaning   and   effect.     It   is   not 
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enough  that  a  creditor  has  some  cause  to 
suspect  the  insolvency  of  his  debtor;  but  he 
must  have  such  a  knowledge  of  facts  as  to 
induce  a  reasonable  belief  of  his  debtor's 
insolvency,  in  order  to  invalidate  a  security 
taken  for  his  debts.  To  make  mere  suspicion 
a  ground  of  nullity  in  such  a  case  would 
render  the  business  transactions  of  the  com- 
munity altogether  too  insecure.  It  was 
never  the  intention  of  the  framers  of  the  act 
to  establish  any  such  rule.  A  man  may  have 
many  grounds  of  suspicion  that  his  debtor 
is  in  failing  circumstances,  atid  yet  have  no- 
cause  for  a  well-grounded  belief  of  the  fact. 
He  may  be  unwilling  to  trust  him  further, 
he  may  feel  anxious  about  his  claim,  and 
have  a  stiong  desire  to  secure  it,  and  yet 
such  belief  as  the  act  requires  may  be  want- 
ing. Obtaining  additional  security,  or  re- 
ceiving payment  of  a  debt,  under  such  cir- 
cumstances, is  not  prohibited  by  the  law. 
The  debtor  is  often  buoyed  up  by  the  hope 
of  being  able  to  get  through  with  his  diffi- 
culties long  after  his  case  is,  in  fact,  desper- 
ate, and  his  creditors,  if  they  knew  anything 
of  his  embarrassments,  either  participate  in 
the  same  feeling,  or  at  least  are  willing  to 
think  that  there  is  a  possibility  of  his  suc- 
ceeding. To  overhaul  and  set  aside  all  his 
transactions  with  his  creditors,  under  such 
circumstances,  because  there  may  exist  some 
grounds  of  suspicion  of  his  inability  to  carry 
himself  through,  would  make  the  bankrupt 
law  an  engine  of  oppression  and  injustice. 
In  re  Carlile,  (D.  C.  N.  C.  1912)  199  Fed. 
612. 

Mere  grounds  of  sttspicion. — Proof  of 
knowledge  or  notice  of  facts  which  give  a 
creditor,  or  a  person  to  be  benefited  by  a 
preference,  reasonable  cause  to  believe  at  the 
time  of  the  transfer  that  it  is  intended  to 
give  a  preference  thereby,  is  indispensable  to 
the  establishment  of  a  voidable  preference. 
Suspicion,  fear,  and  facts  that  arouse  sus- 
picion and  fear  in  the  mind  of  the  creditor, 
or  the  party  to  be  benefited,  but  give  no  rea- 
sonable ground  for  him  to  believe  that  a  pref- 
erence is  intended  by  the  transfer,  do  not 
make  such  a  preference  voidable.  Paper  v. 
Stern,  (C.  C.  A.  8th  Cir.  1912)  198  Fed.  642. 

'^Then"  as  used  in  the  following  clause: 
"If  at  the  time  of  the  transfer,  or  of  the 
entry  of  judgment,  the  bankrupt  be  insolvent, 
and  the  judgment  or  transfer  then  operate 
as  a  preference,  and  the  person  receiving  it, 
or  to  be  benefited  thereby,  shall  then  have 
reasonable  cause  to  believe  that  the  enforce- 
ment of  such  judgment  or  transfer  would 
effect  a  preference,  it  shall  be  voidable,"  ete., 
apparently  refers  to  the  time  the  judgment 
was  entered.  It  would  seem  that  a  creditor 
may  enforce  a  judgment  entered  at  a  time 
when  he  has  not  cause  to  believe  the  debt- 
or is  insolvent,  though  at  the  time  he  en- 
forces it  he  has  such  cause  to  believe  or  has 
actual  knowledge  that  the  enforcement  of 
his  judgment  will  give  him  a  preference. 
Galbraith  v.  Whitaker,  (1912)  119  Minn. 
447,  138  N.  W.  772,  43  L.R.A.(N.S.)  427. 
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Financial  embartuament, — ^The  fact  alone 
that  a  creditor,  knowing  his  debtor  to  be 
linancialiy  embarrassed,  presses  for  the  pay- 
ment of  his  claim,  is  not  sufficient  to  charge 
him  with  having  reasonable  cause  to  believe 
his  debtor  to  be  insolvent,  or  that  the  pay- 
ment thus  obtained  is  intended  as  a  prefer- 
ence. In  re  Dorr,  (C.  C.  A.  9th  Cir.  1912) 
196  Fed.  292. 

Reasonable  cause  to  believe  that  a  mort- 
gage would  effect  a  preference  is  reasonable 
cause  to  believe  that  it  would  operate  as  a 
preference,  Ogden  v.  Reddish,  (E.  D.  Ky. 
1912)  200  Fed.  977,  wherein  the  court  said: 
'^Effect  a  preference  and  operate  as  a  prefer- 
•ence  I  understand  to  be  the  same  thing. 
The  requirement  in  terms  is  not  that  the 
mortgagee  or  his  agent  should  have  reason- 
able cause  to  believe  that  the  bankrupt  was 
insolvent  and  the  mortgage  would  effect  a 
preference,  but  only  that  it  'should  have  had 
reasonable  cause  to  believe  that  the  mortgage 
ivould  effect  a  preference.  Belief  that  the 
mortgage  would  effect  a  preference — i.  e., 
that  the  property  covered  thereby  was  a 
greater  percentage  of  the  bankrupt's  prop- 
erty than  on  a  distribution  thereof  amongst 
his  creditors  would  be  received  by  his  other 
■creditors  of  the  same  class — ^necessarily  in- 
volved belief  that  the  bankrupt  was  insolv- 
ent, for  not  otherwise  could  the  mortgagee 
^  ave  had  such  belief.  The  requirement, 
therefore,  is  not  only  that  the  bankrupt  was 
insolvent  and  that  the  mortgage  covered  such 
greater  percentage  of  his  property,  but  that 
the  defendant  company,  the  mortgagee,  had 
reasonable  cause  to  believe  both  these  things. 
It  had  such  reasonable  cause  if  it  had  that, 
the  reasonable  effect  of  having  which  was 
such  a  belief.  To  have  such  a  thing  was  to 
know  such  a  thing.  The  requirement,  there- 
fore, is  that  the  mortgagee  knew  that,  the 
reasonable  effect  of  knowing  which  was  such 
belief.  It  seems  to  point  to  knowledge  of 
something  short  of  insolvency,  and  that  the 
mortgage  covered  such  greater  percentage. 
And  it  would  seem  that,  to  comply  there- 
with, it  is  not  necessary  that  it  appear  just 
what  the  mortgagee  knew.  If  he  acted  as  if 
he  so  believed,  the  reasonable  inference  there- 
from should  be  that  he  had  the  required 
knowledge,  even  though  it  may  not  appear 
just  what  that  knowledge  was.  The  burden 
ivas  on  the  plaintiff  to  establish  each  one  of 
these  three  essentials." 

Payment  under  compromise  agreement. — 
Where  the  agent  of  a  debtor  made  a  compro- 
mise agreement  with  creditors  of  the  debtor 
by  which  they  were  to  accept  60  cents  on  the 
dollar,  the  money  to  be  raised  in  part  by  a 
loan  from  the  debtor's  relatives,  and  in  part 
by  a  sale  of  the  debtor's  property,  and  pur- 
suant to  such  agreement  the  property  was 
sold  and  the  debts  of  one  of  the  creditors 
paid  according  to  the  compromise,  and  there- 
after the  debtor  became  insane  whereupon 
his  relatives  refused  to  carry  out  their  part 
of  the  agreement,  it  was  held  that  the  pay- 
ment to  the  creditor  referred  to  did  not  con- 
stitute a  voidable  preference.     Templeton  v. 
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Wollens,   (C.  C.  A.  2nd  Cir.  1912)   200  Fed. 
257. 

Where  it  appeared  that  a  bank,  which  held 
a  note  against  a  depositor,  on  threat  of  set- 
ting off  the  note  against  the  depositor's  ac- 
count, obtained  from  the  depositor  a  post 
dated  check  to  apply  on  the  note  which  check 
was  afterwards  cashed  by  the  bank  out  of 
subsequent  deposits,  made  within  five  months 
of  bankruptcy,  the  depositor  at  the  time  be- 
ing insolvent,  and  the  bank  had  reasonable 
cause  to  know  of  his  insolvency,  it  was  held 
that  a  voidable  preference  was  created.  In  - 
re  Starkweather,  (W.  D.  Mo.  1913)  206  Fed. 
797. 

Intent  to  prefer.  —  It  is  no  longer  neces- 
sary, in  order  to  establish  a  preference,  to 
prove  the  existence  of  the  debtor's  intent  to- 
prefer.  It  is  sufficient  if  it  is  shown  that 
the  creditor  receiving  the  alleged  preference 
payment  had,  at  the  time  when  it  was  made, 
reasonable  cause  to  believe  that  the  bank- 
rupt was  insolvent,  and  that  in  accepting 
and  retaining  the  same  he  would  receive  a 
larger  per  cent,  of  his  debt  than  the  other 
creditors  of  the  same  class.  R.  H.  Herron 
Co.  V.  Moore,  (C.  C.  A.  9th  Cir.  1913)  208 
Fed.  134;  Rogers  v.  American  Halibut  Co., 
(Mass.  1913)  103  N.  E.  689.  Compare  Debus 
V.  Yates,  (E.  D.  Ky.  1910)   193  Fed.  427. 

If  the  transferee  has  a  reasonable  cause  to 
believe  that  a  preference  was  intended  it  is  * 
sufficient  to  constitute  a  prefprence  within 
this  section  although  the  debtor  had  no  in- 
tention to  give  a  preference.  Hotchkiss  v. 
National  City  Bank  of  New  York,  (S.  D. 
N.  Y.  1911)  200  Fed.  287. 

In  the  case  of  In  re  Dorr,  (C.  C.  A.  9th 
Cir.  1912)  196  Fed.  292  the  court  said: 
"The  intent  of  the  debtor,  in  the  absence  of 
other  proof,  may  be  shown  by  its  equiva- 
lent in  law,  proof  of  the  inevitable  result  of 
the  transaction  which  in  the  case  at  bar  was 
to  give  a  preference  and  create  an  unequal 
distribution  of  the  bankrupt's  estate.  The 
bankrupt  not  only  knew  that  he  was  insol- 
vent, but  he  knew  that  he  was  so  irretriev- 
ably so  that  he  could  not  hope  to  continue 
his*  business,  and  he  knew  that  he  could  not 
make  the  payment  which  he  did  make  with- 
out disparity  in  his  payments  to  his  other 
creditors.  If  the  effect  of  the  act  was  to 
create  a  preference  and  such  was  its  natural 
consequence,  he  must  be  presumed  to  have  in- 
tended to  do  that  which  was  the  necessary 
result  of  his  act." 

Where  the  position  of  the  officer  of  the 
bankrupt  corporation,  through  whom  it  is 
alleged  that  the  preference  was  made,  was 
such  that  it  was  his  duty  to  know  the  bank- 
rupt's financial  condition,  and  where  his  con- 
duct indicates  a  thorough  knowledge  of  its 
embarrassment  and  general  business  condi- 
tions, and  where  a  conveyance  of  property  is 
made  to  a  creditor  not  in  the  ordinary  course 
of  business,  but  under  extraordinary  con- 
ditions which  render  imperative  the  result 
that  other  creditors  shall  be  hindered,  de- 
layed or  prevented  in  the  payment  of  their 
claims,  the  inference  of  an  intent  on  the 
part   of   the    debtor   to   prefer   becomes    in- 
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evitable.  The  inference  follows  as  matter  of 
law  from  circumstances  of  overwhelming  pro- 
bative force,  even  though  the  buoyant  hope- 
fubiess  of  the  particular  individual  may  be 
so  great  as  to  prevent  him  from  having  a 
settled  and  clear-cut  purpose  to  prefer  one 
creditor  over  others.  Wilson  v.  Mitchell- 
Woodbury  Co.,  (1913)  214  Mass.  614,  102 
N.  E.  119. 

Positive  knowledge  nnnecessary.  —  To  the 
same  elTect  as  the  original  note,  see  Tilt  v. 
Citizens'  Trust  Co.,  (D.  C.  N.  J.  1911)  191 
Fed.  441;  McGirr  v.  Humphreys  Grocery  Co, 
(N.  D.  Ohio  1911)  192  Fed.  66;  L.  A.  Becker 
Co.  v.  Gill,  (C.  C.  A.  8th  Cir.  1913)  206  Fed. 
36;  Lazarus  v.  Eagen,  (M.  D.  Pa.  1912)  206 
Fed.  618;  Walters  v.  Zimmerman,  (N.  D. 
Ohio  1913)   208  Fed.  62. 

Knowledge  presumed.  —  To  the  same  ef- 
fect as  the  original  note,  see  Ernst  v.  Me- 
chanics' &  Metals  Nat.  Bank  of  New  York, 
(S.  D.  N.  Y.  1911)  200  Fed.  296;  Collett  v. 
Bronx  Nat.  Bank,  (D.  C.  N.  Y.  1912)  200 
Fed.  111. 

Where  the  inevitable  effect  of  a  transfer  is 
to  give  a  preference,  it  will  be  conclusively 
presumed  that  it  was  so  intended.  Lazarus 
V.  Eagen,  (M.  D.  Pa.  1912)  206  Fed.  618. 
See  to  the  same  effect  Kimmerle  v.  Farr,  (G. 
C.  A.  6th  Cir.  1911)  189  Fed.  295,  wherein 
the  court  said:  *'The  intention  to  give  a 
preference  may  be  shown  not  merely  by  proof 
of  actual  intent,  but  by  its  equivalent  in  law 
— ^that  is,  by  proof  that  the  necessary  result 
of  the  transaction  was  to  create  a  pref- 
erence— in  which  case  the  intention  to  give  a 
preference  will  be  presumed.  Where  the  in- 
evitable result  of  a  transaction  between  a 
debtor  and  creditor  is  to  create  a  preference, 
the  law  will  conclusively  impute  to  the  debt- 
or the  intention  to  bring  about  the  result 
necessarily  arising  from  the  nature  of  the 
act  which  he  does.  However,  a  presumption 
of  law  that  the  debtor*  intended  to  give  a 
preference  does  not  arise  from  the  fact  alone 
that  he  knew  himsolf  to  be  insolvent.  It  will 
often,  if  not  generally,  happen  that  a  person, 
though  in  fact  insolvent,  will,  while  continu- 
ing his  business  in  the  usual  way,  make  pay- 
ments without  a  thought  of  disparagement 
to  other  creditors  and  with  confidence  in  his 
ability  to  pay  them  all." 

Knowledge  of  insolvency, — ^Before  one  can 
be  said  to  have  "reasonable  cause  to  believe 
that  a  preference  was  intended,"  it  must  ap- 
pear that  the  creditor  alleged  to  have  been 
preferred  had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent  at  the  time  of 
the  alleged  preference.  In  re  The  Leader, 
(W.  D.  Ark.  1911 )  190  Fed.  624.  See  also 
Shelton  v.  First  Nat.  Bank  of  Mannsviile, 
(1912)  31  Ok  la.  217,  120  Pac.  959,  wherein 
it  was  held  that  under  this  portion  of  this 
section,  providing  that  a  preference,  given 
by  an  insolvent  debtor  within  four  months 
before  the  filing  of  a  petition  in  bankruptcy, 
shall  be  voidable  by  the  trustee,  if  the  credit- 
or had  "reasonable  cause  to  believe  that  it 
was  intended  thereby  to  give  a  preference," 
such  cause  of  belief  on  the  part  of  the  credit- 
or   implies,    as    its    foundation,    reasonable 
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cause  to  believe  that  the  debtor  is  insolvent, 
within  the  meaning  of  that  term  as  defined 
by  section  1,  clause  16,  1912  Supp.  465,  and 
that  mere  knowledge  that  a  promissory  note 
of  the  debtor  due  the  defendant  bank,  and 
twice  extended,  was  paid  by  the  debtor  from 
the  proceeds  of  a  sale  to  his  sureties  on  said 
note,  without  the  knowledge  of  the  bank  of 
a  certain  piece  of  property,  with  checka 
drawn  by  said  sureties  against  funds  loaned 
them  by  and  placed  to  their  credit  in  said 
bank,  and  secured  by  promissory  note  pay- 
able to  said  bank,  is  not  sufficient,  in  the  ab- 
sence of  fraud,  to  charge  defendant  with  such 
notice,  though  no  inquiries  were  made  by  de- 
fendant as  to  the  debtor's  solvency. 

In  Rogers  v.  American  Halibut  Co.,  (Mass. 
1913)  103  N.  £.  689,  the  court  said:  It  is 
unnecessary  to  show  actual  knowledge  or  be- 
lief by  the  creditor.  If  the  circumstances 
are  such  as  would  lead  the  ordinarily  pru- 
dent man  of  affairs  to  the  conclusion  that 
his  debtor  is  insolvent,  he  obtains  a  prefer- 
ential payment  within  the  meaning  of  the 
statute,  by  accepting  payment  in  whole  or  in 
part  of  the  debt,  where  the  transaction  takes 
place  within  four  months  prior  to  adjudica- 
tion; and  other  creditors  of  the  same  class, 
because  of  the  greater  percentage  received, 
must  accept  decreased  dividends.  See  also 
Utah  Ass'n  of  Credit  Men  v.  Boyle  Furniture 
Co.,   (1911)   39  Utah  618,  117  Pac.  800. 

Where  there  is  reasonable  cause  to  believe 
that  at  the  date  of  transfer  within  the  statu- 
tory period  the  debtor  is  insolvent,  and  pay- 
ment is  accepted  of  a  debt  overdue,  it  is 
immaterial  whether  the  creditor  actually  be- 
lieves what  may  have  been  disclosed  as  to  the 
true  state  of  aflfairs.  If  he  prefers  to  draw 
inferences  favorable  to  himself,  and  to  ignore 
information  which  would  have  led  to  knowl- 
edge that  his  debtor  was  in  failing  circum- 
stances, he  cannot  set  up  his  own  judgment 
to  the  contrary  even  if  honestly  entertained, 
as  a  reason  why  he  should  be  permitted  to 
retain  a  prohibited  advantage.  Hewitt  v. 
Boston  Straw  Board  Co.,  (1913)  214  Mass. 
260,  101  N.  E.  424. 

Reasonable  cause  to  believe  that  a  trans- 
fer and  the  effect  of  its  enforcement  will 
operate  as  a  preference  does  not  exist  where 
the  creditor  examines  the  debtor's  books, 
which  do  not  reveal  insolvency.  In  re  Klein, 
(C.  C.  A.  6th  Cir.  1912)    197  Fed.  241. 

In  determining  whether  the  creditor  had 
reasonable  cause  to  believe  a  transfer  by 
the  debtor  would  effect  a  preference,  facts 
which  are  sufficient  to  put  an  ordinarily  pru- 
dent man  upon  inquiry  as  to  his  debtor's  sol- 
vency charge  such  person  with  all  the  knowl- 
edge he  could  have  acquired  by  the  exercise 
of  reasonable  diligence.  Galbraith  v.  Whit- 
aker,  (1912)  119  Minn.  447,  138  N.  W.  772, 
43  L.R.A.(N.S.)   427. 

Knowledge  of  agent. — By  section  60b, 
knowledge  possessed  by  his  agent  binds  the 
creditor,  but  this  provision  is  to  be  taken 
with  the  qualification  that,  where  the  agent 
is  acting  in  furtherance  of  his  own  adverse 
interest  or  fraudulently »  his  principal  is  not 
bound.      Rogers    v.    American    Halibut    Co., 
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(Mass.  1913)  103  N.  E.  689.  See  also  Hew- 
itt y.  Boston  Straw  Board  Co.,  (1913)  214 
Mass.  260,  101  N.  £.  424,  wherein  the  court 
said:  "By  the  express  words  of  the  amend- 
atory act,  which  are  merely  declaratory  of 
the  rule  of  law,  that  knowledge  possessed 
by  an  agent  ma^  be  imputed  to  his  principal, 
the  defendant  is  bound  by  information  ac- 
quired by  its  attorney." 

Where  it  appeared  that  the  claimant  pur* 
chased  the  note  on  which  the  claim  was 
founded  and  after  maturity  and  nonpayment 
gave  it  to  the  payees  who  intrusted  it  to 
their  "credit  man"  to  take  to  the  makers, 
who  secured  some  payments  on  the  notes, 
and  who  was  informed  of  such  facts  con- 
cerning the  makers  as  must  have  given  him 
reasonable  grounds  to  believe  that  insolvency 
existed,  it  was  held  that  knowledge  by  the 
claimant  of  the  insolvency  of  the  maker  of 
the  note  must  be  presumed.  Constam  v. 
Haley,  (C.  C.  A.  6th  Cir.  1913)  200  Fed. 
260. 

Knowledge  of  a  town  trustee  of  the  in- 
solvency of  his  brother  charges  the  town  with 
knowledge.  Painter  v.  Napoleon  Tp.,  Henry 
County,  Ohio,  (N.  D.  Ohio  1910)  190  Fed. 
637. 

This  section  is  considered  in  detail  in  the 
case  of  In  re  Watson,  (£.  D.  Ky.  1912)  201 
Fed.  962. 

n.  REOOyEBT  OF  VOIDABLX  PBEFEBENOB. 

Trustee  only  may  sue.  —  Security,  which 
is  only  voidable  under  the  Bankruptcy  Law, 
can  be  avoided  only  at  the  instance  of  the 
trustee  and  for  the  benefit  of  the  creditors. 
It  cannot  be  attacked  by  the  bankrupt. 
Laurel  Oil  &  Fertilizer  Co.  v.  Home,  (1912) 
101  Miss.  629,  67  So.  624,  58  So.  652. 

Notice  to  creditor.  —  Where  the  trustee 
when  appointed  demands  the  property  al- 
leged to  have  been  transferred  as  a  prefer- 
ence it  is  Bufiicient  notice  to  the  creditor  that 
he  elects  to  treat  the  transaction  as  a  pref- 
erence. Grant  v.  National  Bank  of  Auburn, 
(N.  D.  N.  y.  1912)    197  Fed.  58L 

Recovery  of  the  "property  or  its  value" 
is  expressly  provided  for  by  this  section. 
Ernst  V.  Mechanics'  ft  Metals  Nat.  Bank  of 
City  of  N.  Y.,  (C.  C.  A.  2d  Cir.  1912)  201 
Fed.  664. 

Jurisdiction.  —  To  the  same  effect  as  the 
original  note,  see  Davis  v.  Planters'  Trust 
Co.,   (W.  D.  Ky.  1912)   196  Fed.  970. 

Pleadings.  —  The  pleadings,  in  an  action 
to  recover  a  voidable  preference,  should  con- 
tain a  direct  averment  of  the  exact  amount 
of  the  unsecured  claims  and  should  also 
show  the  amount  of  preferred  debts,  or  debts 
entitled  to  priority,  if  any,  as  well  as  the 
amount  of  several  debts.     Grant  t.  National 

1912  Supp.,  p.  747,  sec.  60d. 

Previous  services.  — In  the  case  of  In  re 
Cummins,  (S.  D.  N.  Y.  1912)  196  Fed.  224, 
the  trustee  opposed  the  confirmation  of  the 
report  of  the  special  master,  which,  In  effect, 
upheld  the  transfer  of  an  automobile  (agreed 


Bank  of  Auburn,    (N.  D.  N.  Y.  1912)    197 
Fed.  581. 

In  Kraver  v.  Abrahams,  (E.  D.  Pa.  1913) 
203  Fed.  782,  a  statement  of  claim  which 
sought  to  recover  upon  the  grounds  of  an  un- 
lawful preference  under  section  60b,  and  a 
transfer  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  creditors  under  section 
67 e,  wais  held  not  demurrable  because  a  pay- 
ment may  have  been  at  the  same  time  a  pref- 
erence, and  a  payment  made  with  intent  to 
hinder,  delay,  and  defraud  creditors. 

In  order  to  allege  a  voidable  preference 
where  the  act  complained  of  is  the  pro- 
curing of  or  suffering  a  judgment  to  be 
entered  against  the  bankrupt  in  favor  of  any 
person,  it  is  necessary,  among  other  aver- 
ments, to  alle^  that  at  the  time  of  the  ren* 
dition  of  the  judgment  the  judgment  debtor 
was  insolvent,  and  that  by  suffering  said 
judgment  to  be  entered  against  him  he  in- 
tended thereby  to  give  a  preference,  and  that 
the  judgment  creditor  had  reasonable  cause 
to  believe  that  the  judgment  debtor  so  in* 
tended,  and  that  the  judgment  creditors  bene- 
fiting thereby  would  receive  a  greater  per- 
centage of  their  debt  than  other  creditors  of 
the  same  class.  Rodolf  v.  First  Nat.  Bank  of 
Tulsa,  (1912)  30  Okla.  631,  121  Pac.  629,  41 
L.R.A.(N.S.)   204. 

A  petition  drawn  under  the  provisions  of 
sections  60a  and  60b,  which  fails  by  proper 
averments  to  charge  that  the  creditor  receiv- 
ing or  benefiting  by  the  alleged  voidable  pref- 
erences at  the  time  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give  a 
preference,  fails  to  state  a  cause  of  action. 
Rodolf  V.  First  Nat.  Bank  of  Tulsa,  (1912) 
30  Okla.  631,  121  Pac.  629,  41  L.R.A.(N.S.) 
204. 

Evidence.  — To  the  same  effect  as  the 
original  note,  see  In  re  Klein,  (C.  C.  A.  6tb 
Cir.  1912)   197  Fed.  241. 

A  decree  of  a  court  of  bankruptcy,  ad- 
judicating a  person  an  involuntary  bank- 
rupt, conclusively  establishes  his  insolvency 
as  of  the  date  of  the  alleged  act  of  insol-^ 
vcncy  so  as  to  make  all  payments  to  credit-' 
ors  after  that  date  voidable  as  preferences. 
Lazarus  v.  Eagen,  (M.  D.  Pa.  1912)  206  Fed. 
518. 

The  statute  of  limitations  for  the  institu- 
tion of  actions  on  open  accounts,  express  or 
implied,  as  set  forth  in  the  Georgia  Civil 
Code,  1910,  §§  4362,  4368,  does  not  apply  to 
an  action  by  a  trustee  in  bankruptcy,  under 
section  60b,  against  a  transferee  for  value  of 
goods  received  from  the  bankrupt  in  pay- 
ment of  a  pre-existing  debt  less  than  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy.  Arnold  Grocery  Co.  v.  Shackel- 
ford, (1913)  140  Ga.  585,  79  S.  E.  470. 
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to  be  worth  $600)  to  an  attorney  for  profes- 
sional services.  The  facts  as  stated  by  the 
court  were  as  follows:  The  claimant,  Frank 
L.  Crocker,  was  retained  by  the  bankrupt 
as  his  attorney  on  January  14,  1911,  and  for 
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some  weeks  examined  into  the  complicated 
financial  affairs  of  the  bankrupt,  evidently 
hoping  to  disentangle  them,  but  finally  con- 
cluding that  bankruptcy  was  inevitable.  On 
February  21,  1911,  while  in  Nashville  (where 
the  bankrupt  had  certain  property  and  in- 
terests), the  bankrupt,  being  then  without 
ready  funds,  transferred  an  automobile  to 
Mr.  Crocker,  stating  that  he  would  be  glad 
to  have  Mr.  Crocker  take  it  and  sell  it,  and 
apply  the  proceeds  on  account  of  disburse- 
ments and  fees  for  services  rendered  and 
which  might  thereafter  be  rendered.  Mr. 
Crocker  testified  that  his  services  and  dis- 
bursements down  to  the  date  of  the  transfer 
amounted  to  $600,  and  he  did  not  make  any 
claim  for  services  rendered  from  that  date 
until  April  11,  1911,  when  the  petition  in 
bankruptcy  was  filed.  Mr.  Crocker  relied  ud- 
on  section  60d  of  the  Bankruptcy  Law,  while 
the  trustee  urged  that  the  transfer  was  pref- 
erential, and  was  not  saved  by  the  section 
above  mentioned  because  the  payment  was 
for  services  already  rendered  and  not  to  be 
rendered.  On  these  facts  the  report  of  the 
special  master  was  confirmed.  The  court 
said:  *'The  contention  of  the  trustee  is  in 
effect  that,  if  the  debtor  in  contemplation  of 
the  filing  of  a  petition  by  or  against  him  re- 
tains an  attorney  to  advise  and  act  for  him, 
the  attorney  must  then  and  there  get  his 
fee,  else  he  will  become  a  general  creditor. 
In  other  words,  a  lawyer  is  to  be  deprived 
of  the  safeguard  of  the  statute  because  he 
has  the  decency  not  to  insist  on  an  im- 
mediate retainer  in  money  or  property,  and 
is  willing  to  wait  until  he  can  decide  what 

1912  Supp.,  p.  753,  sec.  63a. 

The  date  of  filing  the  petition  in  bank- 
ruptcy marks  the  line  of  separation  between 
debts  that  are  provable  and  those  that  are 
not  provable  against  the  bankrupt's  estate. 
Those  that  are  not  provable  remain  subsist- 
ing obligations  of  the  bankrupt,  and  he  is 
*not  released  therefrom  by  his  discharge.  The 
adjudication  of  bankruptcy  does  not  dissolve 


his  fee  ought  to  be  in  the  light  of  service 
actually  rendered.  There  is  no  reason  why 
statutes,  under  familiar  canons,  cannot  be 
construed  sensibly.  The  Congress  has  given 
the  court  full  power  to  re-examine  such  a 
transaction  with  a  view  of  ascertaining  its 
good  faith,  and  then  determining  whether  the 
fee  is  reasonable.  What  is  meant,  by  the 
statute,  is  that  a  debtor,  under  the  circum- 
stances therein  described,  may  fully  pay  au 
attorney  reasonable  compensation  for  serv- 
ices to  be  rendered,  and  it  is  immaterial 
whether  the  payment  is  made  at  or  after  the 
professional  engagement  is  entered  into.  Up- 
on the  re-examination  provided  for  by  the 
statute,  it  should  not  be  difficult  to  deter- 
mine either  the  bona  fides  ur  the  reasonable- 
ness of  the  charge.  In  this  case,  the  attor- 
ney acted  in  strict  accord  with  his  profes- 
sional obligations,  and,  indeed,  his  fee  was 
noticeably  moderate." 

Services  rendered  after  institution  of  pro- 
ceedings.—To  the  same  effect  as  the  origi- 
nal note,  see  In  re  Stolp,  (E.  D.  Wis.  1912) 
199  Fed.  488. 

Nature  of  proceedings.  —  It  is  plain  that 
it  was  in  the  mind  of  Congress  to  make  the 
adjustment  of  attorney's  fees,  as  covered  by 
section  60d,  no  elaborate  or  plenary  pro- 
ceeding. The  bankruptcv  court  alone  in  the 
first  instance  has  jurisdiction  to  pass  upon 
the  justice  of  the  fee,  and  it  has  such  juris- 
diction only  when  the  matter  is  presented  in 
such  a  manner  as  to  fully  advise  the  re- 
spondent of  the  investigation.  In  re  Raphael, 
(CCA,  7th  Cir.  1911)   192  Fed.  874. 


contractual  relations  between  the  bankrupt 
and  others.  It  takes  from  him  his  property 
and  devotes  it  to  the  payment  of  debts,  whid^ 
are  provable  under  sections  63a  and  63b  of 
the  bankruptcy  act,  but  it  does  not  absolve 
him  from  the  obligations  of  his  contracts. 
Colman  Co.  v.  Withoft,  (C.  C.  A.  9th  Cir. 
1912)    195  Fed.  260. 
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Judgments.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Putman,  (N.  D.  Cal. 
1911)    193  Fed.  464. 

Stipulation  for  attorney's  fees.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Jenkins,    (W.  D.  S.  C.  1912)    192  Fed.  1000. 

Equitable  claims.  —  "There  is  nothing  in 
the  bankruptcy  act  which  indicates  any  in- 
tention on  the  part  of  Congress  to  dis- 
criminate against  equitable  claims.  In  sec- 
tion 2  of  that  act  all  courts  of  bankruptcy  are 
invested  'with  such  jurisdiction  at  law  and 
in  equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceed- 
ings .  .  .  to  (1)  adjudge  persons  bank- 
rupt; .  .  .  (2)  allow  claims,  disallow 
claims,  reconsider  allowed  or  disallowed 
claims,  and  allow  or  disallow  them  against 
bankrupt  estates.'  It  has  always  been  the 
law  in  England  that  equitable  demands  can 


be  proven  in  bankruptcy,  and  such  claims 
are  provable  under  our  present  bankruptcy 
law  if  within  the  purview  of  the  general  rules 
of  equity,  even  though  they  have  no  status 
in  courts  of  law."  In  re  Putman,  (N.  D. 
Cal.  1911)    193  Fed.  464. 

Provability  as  affected  by  person  holding 
claim  —  Claim  by  bankrupt's  icife.  —  A  claim 
of  the  bankrupt's  wife  will  not  be  disal- 
lowed merely  because  of  laches  in  enforcing 
it.  In  re  Remmerde,  (N.  D.  la.  1913)  206 
Fed.  826. 

Contingent  claims.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Gallacher 
Coal  Co.,  (N.  D.  Ala.  1913)  205  Fed.  183. 

Claims  barred  by  limitation.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Putman,   (N.  D.  Cal.  1911)    193  Fed.  464. 

A  debt  must  be  a  fixed  liability  in  order 
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1912  SttFp^  p.  763,  sec.  63a  (1).       BANKRUPTCY.  1»12  Supp.,  p.  760,  sec.  63a  (4). 


to  be  provable  in  bankruptcy.  Synnott  ▼. 
Tombstone  Consol.  Mines  Co.,  (C.  C.  A.  9th 
Cir.  1913)   208  Fed.  251. 

Rent.  — Where  the  whole  amount  of  rent 
is  to  become  due  in  case  of  a  default  in 
payment  of  an  installment,  if  a  default  oc- 
curs the  whole  amount  becomes  a  "fixed  lia- 
bility" within  the  meaning  of  the  statute. 
In  re  Miller  Bros.  Grocery  Co.,  (N.  D.  Ohio 
1913)  208  Fed.  573. 

1912  Supp.,  p.  760,  sec.  63a  (3). 

Costs  incurred  by  creditors.  —  On  review 
of  a  referee's  order  refusing  to  allow  a  cred- 
itor to  prove  for  costs  and  expenses  incurred 
in  a  suit  against  a  bankrupt  on  the  ground 
that  the  costs  were  not  incurred  in  good 
faith,  the  court  said:  "The  record,  however, 
which  it  is  assumed,  pursuant  to  the  re- 
quirement of  law,  contains  all  of  the  relevant 
testimony  to  this  review,  fails  to  disclose 
this.  The  facts  are  that  some  time  in  1911 
the  claimants  prosecuting  this  review  sued 
the  bankrupt.  They  seasonably  prosecuted 
their  case  to  judgment,  which  was  signed 
the  early  part  of  January,  1912.  Thereafter 
execution  was  duly  sued  out  and  levied  upon 
the  stock  of  the  bankrupt,  which  was  taken 
into  custody  by  the  sheriff.  The  claimants 
were  proceeding  after  the  proper  advertise- 
ment to  sell  the  property  under  execution, 
when  on  April  1,  1912,  Harnden  filed  his 
petition  to  be  adjudicated  a  bankrupt,  which 
was  granted  on  the  same  day.  It  is  difficult 
to  see  how  these  facts  sustain  the  imputa- 
tion of  bad  faith  in  incuri-ing  these  costs. 
The  claimants  were  simply  asserting  their 
legal  rights,  or,  as  it  is  expressed  in  Re 
Beaver  Coal  Ck>.,  (D.  C.)  107  Fed.  98,  101, 
they  were  simply  doing  what  'they  had  a 
right  to  do.'  Under  such  circumstances  they 
are  entitled  to  their  costs.  ...  It  is 
said,  however,  on  behalf  of  the  referee's  rul- 
ing, that  the  claimants  manifestly  acted  in 
bad  faith,  because  they  knew  that  Harnden 
was  insolvent,  or  at  least  in  a  failing  con- 
dition, when  they  levied  their  execution. 
There  is  no  proof  to  sustain  the  referee's  find- 
ing that  claimants  knew  he  was  insolvent. 

1912  Supp.  p.  760,  sec.  63a  (4). 

Contracts  and  open  accounts.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Camelo,  (N.  D.  N.  Y.  1912)   195  Fed.  632. 

Only  debts  existing  when  petition  filed,  -^ 
The  debts  founded  upon  open  account  or  up- 
on contract,  express  or  implied,  that  are 
provable  under  this  section  include  only  such 
as  existed  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy.  Zavelo  v.  Reeves, 
(1913)  227  U.  S.  625,  33  S.  Ct.  365,  57  U.  S. 
(Lw  ed.)  676,  wherein  the  court  said:  "This 
court  in  effect  adopted  that  construction 
when,  in  promulgating  the  General  Orders 
and  Forms  in  Bankruptcy,  1898,  under  the 
authority  conferred  by  §  30,  a  form  of  dis- 
charge was  prescribed  ( Forms  in  Bankruptcy, 
No.  69),  by  which  it  is  ordered  that  the 
bankrupt  'he  discharged  from  all  debts  and 
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A  fine  imposed  for  a  dvil  contempt  of  a 
state  court  is  not  a  provable  debt  under  this 
section.  People  v.  Sheriff  of  Kings  County, 
(E.  D.  N.  Y.  1913)   206  Fed.  666. 

Stock  in  a  corporation,  received  in  ex- 
change for  a  stock  of  merchandise,  is  not  a 
provable  claim  against  the  corporation  after 
bankruptcy.  In  re  Le  Sueur  County  Co- 
operative Co.,  (C.  C.  A.  8th  Cir.  1912)  195 
Fed.  926. 


The  mere  fact  that  thev  believed  him  to  be 
in  financial  straits  did  not  preclude  their 
proceeding  to  assert  their  le^al  rights.  The 
law  .favors  the  vigilant,  and  certainly  can- 
not impute  bad  faith  because  creditors,  be- 
lieving those  indebted  to  them  to  be  in  close 
circumstances  financially,  proceed  to  attempt 
a  collection  of  what  is  due  them.  Indeed, 
proceedings  to  collect  a  debt  are  usually  the 
result  of  a  conviction  by  the  creditor  that  he 
is  otherwise  in  danger  of  losing  his  claim. 
The  referee  seems  also  to  have  been  in- 
fluenced in  his  decision  by  the  fact  that  these 
costs  did  not  inure  to  the  benefit  of  the  es- 
tate. This,  however,  is  no  part  of  the  re- 
quirements of  statute  making  such  costs  a 
provable  debt.  Such  a  consideration  is  ger- 
mane if  there  be  an  attempt  to  give  such  a 
claim  priority  in  the  administration  of  the 
assets;  but  here  there  is  no  such  attempt. 
The  relief  sought  is  simply  that  these  costs 
may  be  received  as  provable  claims.  .  •  . 
Some  question  is  also  raised  by  the  referee 
as  to  the  reasonableness  of  these  costs.  There 
is  no  proof,  however,  that  they  are  unreason- 
able. They  are  all  based  upon  charges  made 
to  the  claimants  by  officers  of  the  law.  These 
latter  are  presumed  to  do  their  duty  in  claim- 
ing costs.  If  the  charges  made  are  exces- 
sive, the  burden  was  upon  the  trustee  to 
establish  this  as  against  the  assessment  of 
costs  by  the  clerk  and  the  sheriff.  This  he 
made  no  attempt  to  do.  Certainly  the  ques- 
tion as  to  the  reasonableness  of  a  few  of 
the  items  is  no  justification  for  rejecting 
the  claim  entirely."  In  re  Harnden,  (D.  C. 
N.  M.  1912)   200  Fed.  172. 


claims  which  are  made  provable  by  said  acts 
against  his  estate,  and  which  existed  on  the 
day  of  ,  A.  D.  ,  on  which 

day  the  petition  for  adjudication  was  filed 
him;  excepting  such  debts  as  are  by  law 
excepted  from  the  operation  of  a  discnarge 
in  bankruptcy.'  And  the  forms  prescribed 
for  proof  of  debts  all  declare  that  the  in- 
debtedness existed  'at  and  before  the  filing  of 
the  said  petition.*" 

An  unpaid  stock  suhsoription  against  the 
alleged  bankrupt  is  founded  upon  a  contract 
and  is  provable  in  bankruptcy.  In  re  Put- 
man,    (N.  D.  Cal.  1911)    193   Fed.  464. 

Installments  of  salary,  which  have  not 
been  earned  and  are  not  due  at  the  time  of 
the  filing  of  the  petition  in  bankruptcy,  are 
not    then    debts    absolutely    owing.      In    re 


1912  Siipp^  p.  780,  MC  63a  (4). 
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D.  Levy  k  Sons  Co.,   (D.  C.  Md.  1913)   208 
Fed.  479. 

Scntinc  contracU. -^  To  the  same  effect  as 
the  original  note,  see  Colman  Co.  t.  Withoft, 
(C.  C.  A.  9th  Cir.  1912)  195  Fed.  250;  In 
re  Abrams,  (X.  D.  la.  1913)  200  Fed.  1005; 
In  re  Scnigga,  (S.  D.  Ala.  1913)  205  Fed. 
673;  In  re  Sapinskj,  (VV.  D.  Ky.  1913)  206 
Fed.  523;  In  re  Caswell-Maasey  Co.,  (S.  D. 
N.  Y.  1910)   208  Fed.  571. 

Where  a  landlord  haa  taken  advantage  of 
a  clause  in  a  lease  allowing  him  to  take 
possession  for  any  breach  of  the  covenants 
of  the  lease,  he  cannot  recover  rent  for  that 
part  of  the  term  subsequent  to  the  time  he 
retakes  possession.  South  Side  Trust  Co.  v. 
Watson,  (CCA.  3d  Cir.  1912)  200  Fed. 
60. 

Claims  for  tort  —  To  the  same  effect  as  the 
original  note,  see  In  re  Nuttall,  (S.  D.  N.  Y. 
1912)    201   Fed.  557. 

A  cfmveraion  for  intat  funds  creates  a 
liability  provable  in  bankruptcy.  Clarke  v. 
Rogers,  (1913)  228  U.  S.  534,  33  S.  Ct 
587,  67  U.  S.  (L.  ed.)   953. 

Contingent  claims.  —  A  claim  arising  out 
of  the  contract  of  two  lessees,  jointly  liable 
for  rent,  whereby  one,  the  bankrupt,  agreed 
to  reimburse  the  other  for  all  the  payments 
which  it  might  make  in  excess  of  one-half 
of  the  rental,  and  to  pay  it  one-half  of  such 
sum  as  it  might  be  required  to  pay  in  gross, 
not  to  exceed  $100  per  month  for  the  un- 
expired term,  to  obtain  a  rescission  of  the 
lease,  was  held  not  to  be  provable  against 
the  estate,  where  it  appeared  that  after  the 
petition  was  filed  the  other  lessee  paid  the 
interest  that  had  accrued  and  also  paid  a 
sum  for  the  cancellation  of  the  lease.  Col- 
man Co.  V.  Withoft,  (C  C  A.  9th  Cir.  1912) 
195  Fed.  250,  wherein  the  court  said:  "At 
the  time  when  the  petition  was  filed,  not 
only  was  the  bankrupt  not  indebted  to  the 
appellant,  but  it  could  not  then  be  known 
that  he  ever  would  be  indebted  to  it,  either 
for  money  to  be  paid  for  rent  or  for  money 
to  be  paid  for  the  rescission  of  the  lease. 
As  far  as  the  rent  was  concerned,  there  were 
the  contingencies  that  the  lessee  might  can- 
cel the  lease,  or  that  the  trustee  in  bank- 
ruptcy might  elect  to  pay  the  rent,  or  that 
the  appellant  might  fail  to  pay  more  than 
its  halt  thereof.  As  to  the  agreement  look- 
ing to  a  rescission  of  the  lease,  there  were 
the  contingencies  that  the  agreement,  which 
was  without  consideration,  might  be  revoked 

1912  Supp.,  p.  764,  sec.  63a  (5). 

Judgments  recovered  after  adjudication. — 
If  a  suit  antedate  the  adjudication,  this  sec- 
tion allows  it  to  be  prosecuted  to  judg- 
ment; and  reasons  may  readily  exist  to 
make  even  a  postdated  suit  desirable,  e.  g., 
to  avoid  the  possible  bar  of  the  statute  of 

1912  Supp.,  p.  765,  sec.  63b. 

Claims  capable  of  liquidation  and  proof. —      In   re  American  Vacuum   Cleaner   Co.,    (D. 
To  the  same  effect  as  the  original  note,  see      C  N.  J.  1911)   192  Fed.  939;  Pratt  ▼.  Auto 
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by  either  party  thereto  before  it  was  acted 
upon,  or  that  it  might  be  impossible  to  se- 
cure rescission  on  tiie  terms  stipulated  by 
the  bankrupt." 

In  the  case  of  In  re  Lyons  Beet  Sugar 
Refining  Co.,  (W.  D.  S.  Y.  1911)  192  Fed. 
445,  it  was  held  that  the  referee  ahould  have 
allowed  a  claim  of  a  surety  on  an  appeal 
bond  under  the  following  circumstances.  The 
bankrupt  was  adjudicated  on  June  21,  1910, 
and  the  disallowed  claim  was  filed  with  the 
referee  on  September  13,  1911,  more  than 
one  year  subsequent  to  the  adjudication.  At 
the  time  the  petition  in  bankruptcy  was  filed 
there  was  pending  a  suit  against  the  bank- 
rupt in  the  Supreme  Court  of  the  state« 
and  a  judgment  had  been  affirmed  by  the 
Appellate  Division,  '  from  which  an  appeal 
was  taken  by  the  bankrupt  to  the  Court  of 
Appeals;  the  claimant  becoming  surety  for 
costs  on  the  appeal  bond.  The  decision  of 
the  Appellate  Division  was  affirmed,  and 
thereupon  the  surety  filed  a  claim  for  the 
costs  against  the  bankrupt  estate,  which  Ke 
had  paid  as  surety  on  the  bond.  The  trustee 
objected  to  proving  the  claim,  on  the  grounds 
(1)  that  it  was  not  filed  within  one  year 
after  the  adjudication,  as  required  by  section 
67n;  and  (2)  that  it  was  not  **a  fixed  lia- 
bility absolutely  owing,"  under  section  63a. 
The  referee  was  of  the  opinion  that  the 
claim  was  not  liquidated  by  litigation,  and 
therefore  it  could  not  be  proved  under  sec- 
tion 57n.  On  these  facts  the  court  said : 
'Taking  into  consideration  section  63,  subd. 
1,  of  the  bankruptcy  act,  in  connection  with 
subdivision  4,  I  think  that  the  claim  was 
provable  as  one  founded  *upon  contract  ex- 

Sress  or  implied,'  and  the  language  of  sub- 
ivision  1,  i.  e.,  'fixed  liability  absolutely 
owing,'  does  not  limit  the  broad  term  of 
subdivision  4." 

The  words  "absolutely  owing  at  the  time 
of  the  filing  of  the  petition  against  him*** 
.in  section  63a  (1)  of  this  act,  should  be 
read  into  this  section.  Colman  Co.  v.  Wit- 
hoft, (C  C  A.  9th  Cir.  1912)  195  Fed.  250. 
Outlawed  obligations.  —  The  trustee  in 
bankruptcy  may  plead  the  statute  of  limita- 
tions to  outlawed  obligations,  and  the  stat- 
ute is  properly  pleaded,  although  the  bank- 
rupt, after  the  filing  of  the  petition  in 
bankruptcy,  acknowledges  the  indebtedness, 
for  after  that  time  he  is  without  power  to 
waive  the  statute.  In  re  George  Zom  k 
Co.,  (E.  D.  Pa.  1912)  193  Fed.  299. 


limitations,  or  to  liquidate  the  claim,  or  to 
fix  a  secondary  liability  on  another  person. 
Chase  v.  Farmers'  &  Merchants'  Nat.  Bank 
of  Commerce,  (C  C.  A.  3d  Cir.  1913)  202 
Fed.    904. 


1912  Supp^  p.  765,  sec.  63b. 


BANKRUPTCY.        1^12  Supp,  p.  772,  sec  64b  (3). 


Spring  Repairer  Ck>.,  (C.  C.  A.  Ist  Cir.  1912) 
196  Fed.  495. 

Liquidation  of  claims  for  tort —  Injury 
to  person.  —  A  cause  of  action  for  negligent 
injury  to  the  person,  being  an  unliquidated 
claim  for  damages,  is  not  provable  in  bank- 
ruptcy. Imbriani  v.  Anderson,  (1912)  76 
N.  H.  491,  84  Atl.  974,  wherein  the  court 
said:  "The  contention  that  section  63b  of 
the  bankruptcy  act  enlarges  the  class  of 
proTable  claims  has  not  been  adopted  by  the 
federal  courts.  This  paragraph  'adds  noth- 
ing to  the  class  of  debts  which  might  be 
proved  under  paragraph  'a'  of  the  same  sec- 
tion. Its  purpose  is  to  permit  an  unliqui- 
dated claim,  coming  within  the  provisions 
of  section  63a,  to  be  liquidated  as  the  court 
shall  direct." 


Claims  against  government  contractor. — 
A  claim  against  a  gevemmunt  contractor  for 
coal  fumidied  a  subcontractor,  and  which  in 
effect  amounts  to  a  suit  on  the  contractor's 
bond,  cannot  be  proven  in  bankruptcy  in 
view  of  the  provisions  of  the  act  of  Con- 
gress of  February  24,  1905,  ch.  778,  32  Stat. 
L.  811,  10  Fed.  Stat.  Annot.  343,  which 
provides  for  a  suit  on  a  contractor's  bond  to 
recover  for  labor  or  materials  furnished  a 
contractor  in  the  construction  of  public 
works.  In  re  Hawley,  (W.  D.  Wash.  1912) 
194  Fed.  751. 

An  unliquidated  claim  by  a  former  part- 
ner of  the  bankrupt,  arising  out  of  the  part- 
nership, is  within  this  section.  In  re  Hirth, 
(D.  C.  Minn.  1911)   189  Fed.  926. 


1912  Supp.,  p.  766,  sec.  64a. 

Taxes  entitled  to  priority.  —  In  the  case 
of  In  re  Ozley,  (W.  D.  Wash.  1913)  204 
Fed.  826,  on  the  peculiar  facts  there  shown, 
a  referee's  order,  denying  an  application  of 
a  county  for  the  payment  of  certain  taxes 
for  the  years  1910  and  1911,  to  the  exclu- 
sion of  the  costs  of  administration  of  the 
bankrupt  estate,  was  affirmed.  The  court 
said:  '*The  authorities  on  the  general  ques- 
tion of  whether  state  and  county  taxes  are 
to  be  preferred  to  the  costs  and  expenses  of 
administration  do  not  appear  to  be  uniform. 
.  .  •  The  bankruptcy  statute  directs  the 
court,  in  making  provision  for  the  pay- 
ment of  claims,  to  order  the  trustee  to  pay 
all  taxes  'legally  due  and  owing  by  the  bank- 
rupt to  the  United  States,  state,  county,  dis- 
trict or  municipality,  in  advance  of  the  pay- 

1912  Supp.,   p.  770,  sec.  64b  (1). 

Receiver's  charges.  —  The  rejection  of 
charges  against  receiver  in  bankruptey  for 
expenses  incurred  under  receiver's  orders  or 
contracts  looking  to  the  care  or  preservation 
of  the  bankrupt  estate  is  within  the  discre- 

1912  Supp.,  p.  772,  sec.  64b  (3). 

Attorney  fees  allowed.  —  The  whole  theory 
upon  which  the  bankruptcy  law  authorizes 
the  allowance  of  fees  to  the  attorneys  for 
petitioning  creditors  is  that  such  creditors 
are  acting  for  the  joint  benefit  of  themselves 
and  all  other  unsecured  creditors  who  will, 
by  reason  of  their  efforts,  share  equally  with 
them  in  the  unincumbered  assets  of  the  bank- 
rupt. It  is  right  and  just  that  for  this 
reason  the  fund  secured  to  common  cred- 
itors should,  as  against  such  creditors  equal- 
ly participating  in  it,  share  the  expense  in- 
curred in  securing  it.  In  re  Gillaspie,  (N. 
D.  W.  Va.  1911)    190  Fed.  88. 

Technicallv  the  allowances  should  be  made 
to  the  creditors  for  their  expenses  in  em- 
ploying counsel,  and  not  to  the  attorneys 
themselves.  In  re  Medina  Quarrv  Co.,  (C. 
a  A.  2d  Cir.  1911)    191  Fed.  815. 


ments  of  dividends  to  creditors.'  In  constru- 
ing this  statute,  no  sufficient  reason  ap- 
pears for  disr^ardin^  principles  of  equity, 
which  are  to  be  applied  generally  in  bank- 
ruptcy  proceedings.*' 

Subrogation  as  to  tax  claims.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
M.  I.  Hibbler  Mach.  Supply  Co.,  (W.  D. 
N:  Y.  1912)   192  Fed.  741. 

''Due  and  owing."  —  "It  does  not  follow 
that  taxes  are  not  due  and  owing  from  the 
citizen  because  they  are  not  debts  upon  the 
one  hand,  or  because  the  state  has  prescribed 
some  method  exclusive  in  its  character  for 
their  collection."  Hecox  v.  Teller  County, 
(C.  C.  A.  8th  Cir.  1912)   198  Fed.  634. 

This  section  is  cited  in  In  re  Crowell,  (D. 
C.  Mass.  1912)    199   Fed.   659. 


tion  of  the  bankruptcy  court,  and  no  appeal 
lies  therefrom  under  the  bankruptcy  law. 
O'Brien  v.  Ely,  (C.  C.  A.  6th  Cir.  1912)  195 
Fed.   64. 


An  allowance  may  be  made  to  creditors  for 
attorneys'  fees  where  property,  transferred 
or  concealed  by  a  bankrupt,  has  been,  through 
the  efforts  of  such  counsel,  recovered  for  the 
benefit  of  the  estate.  In  re  Medina  Quarry 
Co.,  (C.  C.  A.  2d  Cir.  1912)  197  Fed.  308. 

Services  must  be  beneficial.  —  Whether  fees 
claimed  by  the  attorney  for  the  bankrupt 
are  allowable  depends  upon  whether  the  serv- 
ices rendered  were  for  "cost  of  administra- 
tion;" that  is,  whether  as  rendered  they 
conduced  to  the  benefit  of  the  estate  and  its 
prompt  administration.  Under  this  rule 
services  by  the  attorney  for  the  bankrupt  in 
securing  a  reduction  in  the  taxes  charged 
against  the  estate  are  properly  for  compensa- 
tion out  of  the  estete,  where  rendered  just 
before  bankruptcy  proceedings  and  with  the 
view   thereto,   and   where  the  effect   was  to 


631 


1912  Supp^  p.  772,  sec.  64b  (3).      BANKRUPTCY, 


1912  Supp^  p.  772,  sec  64b  (3). 


reduce  considerably  what  would  otherwise 
have  been  a  paramount  lien  upon  the  estate. 
Under  this  rule,  and  for  reasons  similar  to 
those  last  given,  services  in  securing  a  stay 
order  against  the  prosecution  of  an  attach- 
ment suit  in  the  state  court,  pending  at  the 
date  of  adjudication,  are  properly  considered 
in  fixing  the  fee,  as  are  services  in  drawing 
the  schedules  and  other  papers  necessary  to 
the  adjudication,  and  services  necessarily 
performed  in  attending  the  bankrupt  before 
the  referee.  In  re  Duran  Mercantile  Co., 
(D.  C.  N.  Mex.  1912)    199  Fed.  961. 

Showing  to  warrant  attorney's  fee.  —  To 
warrant  an  allowance  for  an  attorney's  fee 
for  professional  services  actually  rendered 
to  an  involuntary  bankrupt,  it  must  first 
appear,  not  only  that  services  were  rendered 
and  were  valuable,  but  that  the  conditions 
were  such  that  by  operation  of  law  an  obli- 
gation to  pay  therefor  is  imposed  upon  the 
estate.  The  inquiry  therefore,  has  three 
branches:  Was  a  service  performed?  Was 
such  service  reasonably  necessary  to  enable 
the  bankrupt  to  discharge  its  duties  under 
the  law 7  And  what  was  it  reasonably  worth? 
The  burden  is  upon  the  claimants  to  make 
a  prima  facie  showing  upon  each  of  these 
three  heads.  In  re  Lane  Lumber  Co.,  (N.  D. 
Idaho  1913)   206  Fed.  780. 

Amount  of  attorney's  fees — Pees  not  nec- 
essarily proportional  to  a/mount  of  estate,-^ 
It  seems  that  there  is  no  very  material  or 
direct  relation  between  the  mere  aggregate  of 
the  assets  and  liabilities  of  a  bankrupt  es- 
tate, as  shown  by  the  schedules,  and  the 
compensation  to  be  allowed  to  the  bankrupt's 
attorneys.  In  re  Lane  Lumber  Co.,  (N.  D. 
Idaho  1913)   206  Fed.  780. 

Fees  for  making  schedule,  —  Services  ren- 
dered in  the  preparation  of  schedules  are,  in 
the  main,  such  as  a  competent  clerk  or  ac- 
countant might  perform,  and  compensation 
should  be  awarded  on  that  basis.  In  re 
Lane  Lumber  Co.,  (N.  D.  Idaho  1913)  206 
Fed.  780. 

Allowance  confined  to  one  fee.  —  In  In  re 
Coney  Island  Lumber  Co.,  (E.  D.  N.  Y.  1912) 
199  Fed.  197,  the  court  said:  "The  statute 
provides  that  one  allowance  shall  be  made 
to  the  attorneys  for  petitioning  creditors 
(section  64b)  for  'the  professional  services 
actually  rendered,  irrespective  of  the  number 
of  attorneys  employed.'  This  court  has  fre- 
quently ruled  (and  it  has  been  so  construed 
generally)  this  provision  to  mean  that  but 
one  allowance,  based  upon  actual  value,  can 
be  made  for  all  services  rendered,  under  the 
authority  of  the  statute,  to  the  parties  whose 
rights  are  embodied  in  and  depend  upon  the 
application  of  the  petitioning  creditors.  If 
more  than  one  attorney  or  set  of  attorneys 
render  these  services,  there  shall  be  a  division 
of  the  fee,  rather  than  duplication  or  multi- 
plication. Hence,  if  one  set  of  attorneys  act 
for  the  petitioning  creditors  and  are  suc- 
ceeded by  others,  or  if  the  court  sees  fit  or 
deems  it  necessary  to  allow  some  of  the 
services  on  behalf  of  the  petitioning  cred- 
itors to  be  rendered  by  other  attorneys,  this 
will  result  in  a  division  of  the  allowance,  and 
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not  increase  its  amount.  The  provisions  of 
the  law  must  be  complied  with  and  the  es- 
tate protected,  and  the  statute  is  clearly 
broad  enough  to  justify  the  court  in  pro- 
tecting the  estate,  and  in  not  allowing  mal- 
administration, through  willful  neglect,  or 
through  unintentional  failure  on  the  part  of 
one  set  of  attorneys  to  do  what  is  necessary." 

Attorney's  fee  denied.  —  In  the  case  of  In 
re  Lane  Lumber  Co.,  (N.  D.  Idaho  1913)  206 
Fed.  780,  the  evidence  was  held  to  be  insuffi- 
cient to  warrant  the  referee  in  granting  cer- 
tain items  of  a  bill  for  attomey*s  fees. 

Fees  for  opposing  hazeless  claims.  —  An 
attorney's  fee  will  be  denied  for  services  in 
contesting  baseless  claims  by  a  receiver  of 
the  bankrupt's  property  for  services  and  at- 
torney's fees  as  it  is  the  trustee's  function 
and  duty,  and  also  the  right  of  the  cred- 
itors, to  oppose  such  claims.  In  re  Lane 
Lumber  Co.,  (N.  D.  Idaho  1913)  206  Fed. 
780. 

Fees  for  attending  bankrupt  at  creditor's 
meeting  and  sessions  of  court.  —  Ordinarily 
fees  should  not  be  allowed  out  of  the  bank- 
rupt's estate  for  services  of  an  attorney  for 
attending  the  bankrupt  at  creditors  meetings, 
or  at  sessions  of  the  court  where  he  is  re- 
quired to  give  information  or  submit  to  ex- 
amination under  oath.  In  re  Lane  Lumber 
Co.,    (N.  D.   Idaho  1913)    206   Fed.  780. 

Sef  vices  rendered  to  voluntary  trustees 
prior  bankruptcy,  are  not  services  for  which 
an  attorney  is  entitled  to  cQmpensation  as 
against  the  estate  in  bankruptcy.  In  re 
Marble  Products  Co.,  (E.  D.  N.  Y.  1912) 
199  Fed.  668. 

Services  rendered  a  bankrupt  in  securing 
his  discharge  may  not  be  allowed  for  in  fix- 
ing the  attorney's  fee.  In  re  Duran  Mercan- 
tile Co.,  (D.  C.  N.  Mex.  1912)  199  Fed.  961, 
wherein  the  Court  said:  "TTie  wording  of 
the  statute — Bankruptcy  Act,  §  64b  (3) — is 
'for  cost  of  administration,'  including  an 
attorney's  fee  for  one  attorney  for  the  bank- 
rupt in  voluntary  cases.  When,  therefore, 
we  look  at  the  attorney's  fee,  we  must  look 
at  it  in  the  light  of  the  question  as  to 
whether  or  not  it  is  "cost  of  administration"; 
that  is,  whether  the  services  rendered  went 
to  the  benefit  of  the  estate  or  the  progress 
of  the  administration  of  the  estate.  Now, 
the  discharge  of  a  bankrupt  is  a  collateral 
matter.  If  he  does  not  care  to  be  dis- 
charged, he  need  never  be,  and  in  that  event 
the  estate  will  nevertheless  be  closed.  His 
discharge  is  of  no  relevancy  to  the  creditors. 
It  is  a  matter  that  concerns  him  and  his 
future,  not  the  state.  I  think,  therefore,  that 
the  cost  for  this  is  not  to  be  allowed  as  part 
of  the  compensation  of  the  attorney  for  the 
bankrupt,  and  it  will  be  accordingly  disal- 
lowed." 

Unsuccessful  application  for  discharge. — 
In  the  case  of  In  re  Keller,  (S.  D.  N.  Y. 
1913)  207  Fed.  118,  the  court,  in  commenting 
on  whether  an  allowance  to  the  bankrupt's 
attorneys  should  be  allowed  in  proceedings 
brought  to  secure  the  discharge  of  the  bank- 
rupt, said:  "Judge  Brown  held  in  In  re 
Kross,  (S.  D.  N.  Y.  1899)   96  Fed.  816,  that 
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in  voluntary  canes  the  statute — Act  July  1, 
1898,  c.  541,  §  646  (3)  30  Stat.  563,  (U. 
8  Comp.  St.  1901,  p.  3447)— permitted  an 
allowance  to  the  bankrupts'  attorneys  for 
procuring  a  discharge,  though  the  rule  is 
certainly  different  in  involuntary  cases.  That 
allowance  where  the  proceedings  were  not 
contested  was  the  docket  fee  of  $20,  and 
Judge  Brown  said  obiter  that  in  cases  of 
contest  the  referee  may  allow  further  sums. 
It  seems  to  me  clear  enough  that  the  bank- 
rupt should  be  allowed  nothing  for  an  un- 
successful application  for  discharge,  but  in 
voluntary  cases,  if  the  trustee  at  the  instance 
of  the  creditors  conducts  an  unsucessful  con- 
test, I  cannot  see  why  the  estate  should  not 
bear  a  fair  allowance.  Where,  however,  a 
single  creditor  or  several  creditors  oppose 
the  discharge,  the  question  should  be  treated 
as  one  arising  inter  partes,  and  the  estate 
generally  ought  not  to  suffer  from  an  ill  ad- 
vised contest.  If  the  creditor  loses,  the 
question  of  the  propriety  of  the  contest  may 


be  then  decided  and  he  may  have  to  bear 
costs.  Usually  no  costs  are  given  against  a 
creditor;  but  in  any  case  the  question  is  to 
be  determined  in  that  proceeding.  In  this 
case  the  trustee  did  not  conduct  the  opposi- 
tion, and  the  allowance  will  be  limited  to  a 
docket  fee  of  $20," 

The  reasonable  rent  of  a  store  containing 
the  bankrupt's  property,  from  the  time  the 
trustee  takes  possession  until  the  settlement 
of  the  estate,  may  be  allowed  an  expense  of 
administration.  In  re  Abrams,  (N.  D.  la. 
1913)  200  Fed.  3005. 

The  ''duties"  referred  to  in  this  section 
mean  the  duties  of  the  bankrupt  as  prescribed 
by  section  7  of  this  act.  In  re  Lane  Lumber 
Co.,    (N.  D.  Idaho  1913)    206  Fed.  780. 

Services  after  proceedings  instituted. — 
This  section  refers  to  services  rendered  after 
the  bankruptcy  proceedings  are  instituted, 
to  aid  the  bankrupt  in  performing  his  du- 
ties under  the  act.  In  re  Stolp,  (E.  D. 
Wis.   1912)    199  Fed.  488. 
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Wages  entitled  to  priority.  —  Claims  for 
wages  are  entitled  to  priority  over  all  other 
creditors.  In  re  Blackstaff  Engineering  Co., 
(S.  D.  Ga.  1912)    200  Fed.  1019. 

Claims  for  labor  have  priority  even  over 
claims  of  the  United  States,  other  than  taxes. 
Guarantee  Title  &  Trust  Co.  v.  Title  Guar- 
anty &  Surety  Co.,  (1912)  224  U.  S.  162, 
32  S.  Ct.  457,  58  U.  S.    (L.  ed.)    706. 

Who  may  claim  wages  —  Clerks.  —  The 
fact  that  a  claimant  is  a  director  or  officer 
of  a  corporation  does  not  disable  the  corpora- 
tion from  employing  him  as  a  clerk  also. 
If  the  labor  performed  by  him  is  so  per- 
formed under  his  employment  as  clerk,  and 
is  not  performed  as  a  part  of  his  duties  as 
an  officer,  then  he  is  entitled  to  priority  for 
his  wattes  as  a  clerk.  In  re  H.  O.  Roberts 
Co.,    (D.  C.  Minn.   1912)    193  Fed.  294. 

The  general  manager y  assistant  general 
manager^  and  treasurer  of  a  business  corpo- 
ration are  not  entitled  to  priority  under  this 
section.  In  re  Crown  Point  Brush  Co.,  (N. 
D.  N.  Y.  1912)    200  Fed.  882. 

The  manager  of  a  branch  store  is  not  "a 
workman,  clerk  or  servant,"  within  this  sec. 
tion.  In  re  Greenberger,  (N.  D.  N.  Y.  1913) 
203  Fed.  683,  wherein  the  court  said:  "The 
bankrupt  ran  two  stores,  one  at  the  city 
of  Glens  Falls,  N.  Y.,  and  for  about  11 
months  prior  to  June  6,  1912,  he  ran  a  branch 
store  in  the  city  of  Rutland,  Vt.  The  claim- 
ant, Samuel  Cohen,  was  manager  of  this 
branch  store  in  the  city  of  Rutland,  and  so 
testified  repeatedly.  It  appears  that  lady 
clerks  were  employed  in  this  store.  Cohen 
kept  the  accounts  and  managed  the  busi- 
ness, except  that  he  did  not  hire  or  discharge 
help  or  pay  the  bills  for  goods,  as  a  rule. 
However,  he  was  the  manager,  and  managed 
the  business.  He  had  a  regular  salary  as 
such  manager,  and  at  the  time  the  petition 
in  bankruptcy  was  filed  there  was  a  balance 
due  him  on  such  salary  of  $198.     It  appears 


from  his  testimony  that,  in  addition  to  the 
performance  of  his  duties  as  manager,  he 
sold  goods  and  kept  the  store  clean,  for  the 
reason  he  would  not  turn  this  duty  over  to 
the  lady  clerks.  It  appears  fairly  from  the 
evidence  that  the  clerical  work  performed 
by  him,  as  well  as  the  work  done  in  keeping 
the  store  clean,  was  merely  incidental  to 
the  performance  of  his  duties  as  general  man- 
ager of  the  store.  He  was  not  employed  as  a 
cleaner  or  workman  or  clerk,  and  so  far  as 
appears  all  that  he  did  in  selling  goods  and 
cleaning  the  store  was  voluntary  on  his 
part.  ...  It  can  make  no  material  dif- 
ference that  Greenberger  was  carrying  on 
this  business  as  an  individual.  Cohen  was 
neither  a  workman,  clerk,  traveling  or  city 
salesman,  nor  servant.  The  fact  that,  as 
incident  to  the  performance  of  his  duties  as 
general  manager  of  this  store,  he  kept  it 
clean  and  did  some  clerical  duty  does  not 
change  the  character  of  his  employment.  He 
was  not  employed  to  do  that  work,  but  to 
manage  the  business,  and  he  was  paid  for 
managing  it,  and  not  for  performing  such 
menial  service  as  he  did  perform  as  incident 
to  the  management.  The  claim  is  for  salary 
and  for  salary  as  manager,  not  for  services 
as  a  clerk  or  general  workman  and  compensa- 
tion as  such.  The  referee  was  right  in  hold- 
ing that  the  claim  of  Cohen  could  not  be 
allowed  as  one  entitled  to  priority.  It  would 
hardly  do  to  hold  that  the  general  manager 
of  the  business  of  a  corporation  or  indi- 
vidual, employed  and  paid  as  such,  becomes 
entitled  to  priority,  for  the  reason  he  inci- 
dentally sweeps  the  fioor,  dusts  the  counters, 
and  assists  in  selling  goods.  Adopt  this 
rule  and  general  managers  of  a  business 
would  be  sure  to  do  enough  menial  work  to 
bring  themselves  within  the  section  of  the 
bankruptcy  act  giving  priority  to  workmen, 
clerks,  salesmen,  and  servants." 
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The  president  of  a  oommeroial  oorporuh 
Hon.  —  To  the  same  effect  as  the  original 
note,  see  In  re  Grown  Point  Brush  Co.,  (N. 
D.  N.  Y.  1912)    200  Fed.  882. 

Steward,  —  A  steward  of  a  bankrupt 
restaurant  corporation,  who  was  also  a 
"dummy"  director,  secretary,  and  stockhold- 
er of  the  corporation,  was  held  to  be  en- 
titled to  priority  for  a  claim  for  services 
as  steward,  no  part  of  which  was  for  serv- 
ices as  director  or  secretary.  In  re  Swain 
Co.,   (N.  D.  Cal.  1912)   194  Fed.  749. 

A  person  employed  by  the  bankrupt  to 
deliver  milk  at  the  bankrupt's  premises,  with 
his  team,  at  a  fixed  price  per  month,  is  not 
a  workman,  clerk,  or  servant  within  this 
section.  Spruks  v.  Lackawanna  Dairy  Co., 
(M.  D.  Pa.  1911)    189  Fed.  287. 

An  unemancipated  son  cannot  claim  wages 
against  his  father's  estate  which  is  in  bank- 
ruptcy. In  re  Riff,  (E.  D.  Ark.  1913)  205 
Fed.  406. 

Time  of  earning  wages  —  Commissions,  — 
Where  a  salesman  sells  goods  on  commission, 
with  an  agreement  that  the  commissions  are 
not  to  be  paid  until  the  goods  sold  are  paid 
for,  his  commissions  are  not  "earned"  until 
payment  is  made  for  the  goods,  and  conse- 
quently where  a  sale  is  made  by  a  salesman 
for  a  bankrupt,  more  than  three  months  be- 
fore bankruptcy,  but  the  goods  are  paid  for 
within  three  months,  the  commissions  of  the 
agent  are,  under  this  section,  entitled  to 
priority.  In  re  National  Marble  k  Qranite 
Co.,   (N.  D.  Ga.  1913)   206  Fed.  186. 


Lien  created.  — In  the  case  of  In  re  Me- 
David  Lumber  Co.,  (N.  D.  Fla.  1911)  190 
Fed.  97,  affirmed  (a  C.  A.  5th  Cir.  1912) 
193  Fed.  647,  the  court,  answering  a  conten- 
tion that  this  section  did  no  more  than  pro- 
vide for  the  order  of  distribution  of  the  as- 
sets after  satisfaction  had  been  made  of 
valid  liens  recognized  by  section  67d,  said: 
"It  is  clear  that  the  trust  fund  arising  from 
the  administration  is  distinctly  charged  by 
the  act  in  favor  of  wages  to  the  extent  pro- 
vided by  section  64b,  and,  if  it  cannot  be 
said  to  constitute  technically  a  lien,  its  ef- 
fect is  tantamount  to  any  claim  or  privilege 
created  by  state  statute.  It  will  not  be  de- 
nied that,  where  liens  have  attached  before 
bankruptcy  administration  and  are  not  dis- 
solved by  the  act,  they  will  be  respected  as 
criteria  in  the  order  for  distfibution  of  the 
estate,  except  preferred  claims  under  the 
bankruptcy  act  which  unquestionably  super- 
sedes the  state  law.  ...  It  should  be  the 
policy  of  the  law  and  the  primary  duty  of 
society  to  protect  the  wages  of  the  laborer 
in  every  contingency.  Ck>ngress  has  indi- 
cated its  purpose,  and  courts  should  declare 
the  law." 

State  laws.  — The  fact  that  in  dealing 
with  workmen,  clerks,  traveling  or  city  sales- 
man, and  servants,  the  state  law  may  be 
broader  and  more  liberal  than  the  Bankrupt- 
cy Act  is  not  warrant  for  enlarging  the 
priority  given  those  classes  by  such  act.  In 
re  Crown  Point  Brush  Co.,  (N.  D.  N.  Y. 
1912)  200  Fed.  882. 
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Priorities  accorded  by  state  or  federal  laws. 
To  the  same  effect  as  the  original  note,  see 
Spruks  V.  Lackawanna  Dairy  Co.,  (M.  D.  Pa. 
1911)  189  Fed.  287;  In  re  Charles  Town 
Light  &  Power  Co.,  (N.  D.  W.  Va.  1912) 
199  Fed.  846;  In  re  Keith-Gara  Co.,  (E.  D. 
Pa.  1913)  203  Fed.  585;  In  re  Scruggs,  (S. 
D.  Ala.  1913)  205  Fed.  673;  In  re  I.  Rhein- 
strom  ft  Sons  Co.,  (E.  D.  Ky.  1913)  207 
Fed.  119. 

Priority  dependent  on  state  law.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
New  Gait  House  Co.,  (W.  D.  Ky.  1911)  199 
Fed.  533. 

Landlord's  right  to  priority.  —  Where  a 
state  statute  gives  a  landlord  a  lien  for  a 
year's  rent  on  any  property  of  the  tenant  on 
the  leased  premises  such  lien  is  protected, 
under  this  section  of  the  Bankruptcy  Act, 
for  rent  due  or  to  become  due  although  such 
rent  is  not  a  provable  debt  under  sec.  63a (4) 
of  this  act.  In  re  Sapinsky,  (W.  D.  Ky. 
1913)   206  Fed.  523. 


Right  of  secured  creditors  to  prove  gen- 
erally. —  When,  by  a  state  law,  a  person 
furnishing  materials  or  supplies  to  another 
for  use  in  a  business  is  allowed  a  lien  upon 
the  property  used  in  the  business  on  the 
subsequent  bankruptcy  of  the  debtor,  and 
such  property  proves  insufficient  to  pay  the 
debt,  he  may  prove  the  balance  as  a  general 
claim  against  the  estate  of  the  bankrupt.  In 
re  Floyd  &  Bohr  Co.,  (W.  D.  Ky.  1912)  200 
Fed.  1016. 

Effect  on  priorities  given  by  previous  sec- 
tions.—  In  considering  claims  to  priority 
under  this  section,  it  must  be  remembercn 
that  a  state  statute  has  no  application  to 
enlarge  the  priority  given  by  the  JBankruptcy 
Act  to  a  certain  class  of  claims  or  claimants. 
In  re  Crown  Point  Brush  Co.,  (N.  D.  N.  Y. 
1912)  200  Fed.  882. 

This  section  is  cited  in  the  following  cases. 
In  re  O'Malley,  (M.  D.  Pa.  1911)  191  Fed. 
999;  In  re  HuxoU,  (C.  C.  A.  6th  Cir.  1912) 
193  Fed.  851. 


1912  Supp.,  p.  783,  sec.  66b. 

This  section  relates  to  unclaimed  dividends 
only,  and  when  there  is  a  surplus  of  a  vol- 
untary bankrupt's  estate,  after  the  payment 
of  all  proved  claims  and  interest  ther(K)n  to 
the  date  of  the  filing  of  the  petition,  such 
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surplus  should  be  applied  first  to  the  pay- 
ment of  the  interest  accruing  on  the  claims 
subsequent  to  the  filing  of  the  petition,  and 
the  remainder  only  returned  to  the  bank- 
rupt.   Johnson  v.  Norris,  (C.  C.  A.  5th  Cir. 


1912  Svpp.,  p.  783,  sec.  67a. 


BANKRUPTCY. 


1912  Siipp.,  p.  786,  sec.  67d. 


1911)  190  Fed.  459,  wherein  the  court  said: 
'''The  balance  meant  is  not  a  surplus,  but  the 
remainder  of  unclaimed  dividends — the  re- 
mainder of  sums  allotted  to  creditors  who 
have  failed  to  claim  them;  the  remainder, 
after  satisfying  in  full  the  claims  of  other 
creditors  who  have  not  failed  to  claim  their 
dividends.  This  section  gives  no  authority 
to  pay  a  surplus  to  the  bankrupt  which  has 
never  been  embraced  in  a  declaration  of 
dividends,  and  it  shows  that  the  act  neither 

1912  Supp.,  p.  783,  sec.  67a. 

VaHdity  determined  by  state  Uw.  — To 
the  same  effect  as  the  original  note,  see  Holt 
V.  Crucible  Steel  J3o.  of  America,  (1912)  224 
U.  S.  262,  32  S.  Ct.  414,  56  U.  S.  (L.  ed.) 
756;  Sturdivant  Bank  v.  Schade,  (C.  C.  A. 
8th  Cir.  1912)  195  Fed.  188;  In  re  Clough, 
(D.  G.  Vt.  1912)  197  Fed.  185;  In  re  Charles 
Town  Light  &  Power   Co.,    (N.  D.   W.  Va. 

1912)  199  Fed.  846;  In  re  Ilarnden,  (D.  C. 
N.  M.  1912)  200  Fed.  175;  In  re  United 
Stetes  Lumber  Co.,  (W.  D.  Wash.  1913)  206' 
Fed.   236;    Schaupp   v.   Miller,    (D.    C.   Ore. 

1913)  206  Fed.  575;  In  re  Water s-Colver 
Co.,  (E.  D.  N.  Y.  1913)  206  Fed.  845;  In  re 
Rose,  (N.  D.  Ga.  1913)  206  Fed.  99L 


contemplates  the  existence  nor  provides  for 
the  disposition  of  any  surplus  which  shall 
not  be  embraced  in  the  declaration  of  divi- 
dends. But,  unquestionably,  a  surplus  after 
paying  in  full  all  debts,  including  all  inter- 
est due  on  the  debts  accruing  before  and 
subsequent  to  the  filing  of  the  petition, 
would  equitably  belong  to  the  bankrupt,  and 
no  statute  would  be  needed  to  authorize  the 
court  to  direct  its  payment  to  the  bankrupt.'* 


Purpose  of  aection.  —  "The  United  States 
statute  in  question  was  designed  to  preserve 
rights  under  attachments  and  liens  that  ac- 
tually existed,  and  not  to  create  rights  un- 
der attachments  that  had  ceased  to  exist  at 
the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy. Gary  v.  Graham,  (1911)  108  Me. 
452,  81  Atl.  666.  The  obvious  purpose  of  it 
was  to  preserve  to  the  creditors  property 
which  they  would  otherwise  lose  by  an  adju- 
dication in  bankruptcy,  and  to  prevent  the 
intervention  of  other  liens  to  their  prejudice." 

A  chattel  mortgage  made  by  a  bankrupt 
may  be  set  aside  at  the  suit  of  the  trustee 
on  the  ground  of  fraud.  See  In  re  Geiver, 
(D.  C.  S.  D.  1912)  193  Fed.  128. 


1912  Supp.,  p.  785,  sec.  67c. 

In  so  far  as  section  67c  is  in  conflict  with 
section  67f.  — To  the  same  effect  as  the 
original  note,  see  Cook  v.  Robinson,  (C.  C. 
A.  9th  Cir.  1912)  194  Fed.  785;  Folger  v. 
Putnam,  (C.  C.  A.  9th  Cir.  1912)  194  Fed. 
793. 

Notwithstanding  the  repugnancy  of  sub- 
division c  to  subdivision  f,  and  that  the 
provisions  of  the  latter  are  controlling,  those 
of  the  former  still  remain  for  the  purpose  of 
interpretation,  as  the  intendment  of  the  act 
must  be  gathered  from  a  reading  of  all  its 
provisions  as  enacted  in  pari  materia.     Fol- 

fer  V.  Putnam,  (C.  C.  A.  9th  Cir.  1912)   194 
*ed.  693. 

Attachment  under  mesne  process.  —  This 
section  recognizes  a  preference  obtainable 
through  an  attachment,  acquired  upon  mesne 
process  pursuant  to  a  suit  or  proceeding  at 
law  or  in  equity,  the  condition  being  that 
the  attachment  shall  have  been  made  while 
the  debtor  was  insolvent,  and  its  existence 


and  enforcement  will  so  operate;  that  is,  as 
a  preference.  Folger  v.  Putnam,  (C.  C.  A. 
9th  Cir.  1912)   194  Fed.  793. 

Liens  acquired  more  than  four  months  be- 
fore bankruptcy.  —  Under  this  section  and 
section  67f  all  liens  obtained  in  pursuance 
of  any  suit  or  proceeding,  at  law  or  in 
equity,  are  undisturbed  by  bankrupt  proceed- 
ings, if  the  liens  have  been  acquired  more 
than  four  months  before  the  filing  of  the 
petition.  Williams  v.  Bosworth,  (1912)  102 
Miss.  160;  59  So.  6. 

Liens  determined  by  state  law.  —  The 
Bankrupt  Act  leaves  to  each  state  the  right 
to  say  when  a  lien  is  established  by  virtue 
of  its  law.  It  is  not  intended  by  the  Bank- 
rupt Act  to  disturb  vested  rights  under  liens 
acquired  more  than  four  months  before  the 
petition  in  bankruptcy,  and  each  state  deter- 
mines when  a  lien  exists  according  to  its 
own  laws.  Williams  v.  Bosworth,  (1912) 
102  Miss.  160,  59  So.  6. 


1912  Supp.,  p.  786,  sec.  67d. 

Valid  liens  remain  undisturbed.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Zehner,  (E.  D.  La.  1912)  193  Fed.  787; 
Parker  v.  Bates,  (S.  D.  Ga.  1913)  203  Fed. 
294. 

A  real  estate  mortgage,  given  for  bona 
fide  cash  advances,  is  a  valid  lien  notwith- 
standing that  at  the  time  the  mortgagor  is 
insolvent  and  his  insolvency  is  known  to  the 
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mortgagee.  Lindley  t.  Robs,  (C.  C.  A.  7th 
Cir.  1912)  200  Fed.  733. 

The  state  law  governs.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Weiland, 
(N.  D.  Ga.  1912)  197  Fed.  116;  In  re  Jacob- 
son  &  Perrill,  (N.  D.  Ga.  1912)  200  Fed.  812. 

Chattel  mortgages.  —  A  chattel  mortgage, 
filed  for  record  before  the  institution  of 
bankruptcy,  is  a  valid  lien  as  against  the 


1912  Snpp.  p.  786,  sec.  67d. 
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trustee  in  bankruptcy.  In  re  Jacobson  & 
Perrill,   (N.  D.  Ga.  1912)   200  Fed.  812. 

Unrecorded  chattel  mortgage.  —  Where  a 
state  law  makes  recordation  of  a  chattel 
mortgage  necessary  to  its  validity,  an  un- 
recorded chattel  mortgage  is  not  good  as 
against  a  trustee  in  bankruptcy.  Millikin 
▼.  Second  Nat.  Bank  of  Baltimore,  (CCA. 
4th  Cir.  1913)   206  Fed.  14. 

Mechanics'  and  kindred  liens.  —  To  the 
same  effect  as  the  original  note,  see  Grainger 
k  Co.  T.  Riley,  (C  C  A.  6th  Cir.  1913)  201 
Fed.  901. 

Landlords'  liens.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Meyer  ft  Bleuler, 
(E.  D.  La.  1912)    195  Fed.  653. 

Trust  deeda  —  To  the  same  effect  as  the 
original  note,  see  In  re  Hasie,  (N.  D.  Tex. 
1913)   206  Fed.  789. 

Clearance  loans.  —  For  a  discussion  of 
clearance  loans  by  banks  to  stockbrokers  as 
preferential  liens,  see  Hotchkiss  v.  National 


City  Bank  of  New  York,  (S.  D.  N.  Y.  1911) 
200  Fed.  287. 

Statute  protects  obligation,  not  remedy.— 
It  has  been  repeatedly  held  that  the  provi- 
sion of  the  Bankruptcy  Act  that  valid  liens 
shall  not  be  affected  by  the  bankruptcy  pro- 
ceedings has  reference  only  to  the  validity 
of  the  contract,  and  not  to  the  remedy  for 
enforcing  the  lienholder's  rights,  which  may 
be  changed  without  impairing  the  obligation 
of  the  contract,  provided  an  equally  efficient 
and  adequate  remedy  is  substituted.  In  re 
Zehner,  (E.  D.  La.  1912)  193  Fed.  787;  In 
re  Hasie,  (N.  D.  Tex.  1913)  206  Fed.  789. 

Liens  invalid  as  to  creditors.  —  "The  rule 
that  the  trustee  takes  the  estate  of  the  bank- 
rupt in  the  same  plight  as  the  bankrupt  held 
it  is  not  applicable  to  liens  which,  although 
valid  as  to  the  bankrupt,  are  invalid  as  to 
creditors."  In  re  Thomas,  (N.  D.  N.  Y. 
1912)    199  Fed.  214. 


1912  Supp.,  p.  792,  sec.  67e. 

Purpose  of  section  67e.  — ^This  section  nulli- 
fies all  conveyances  of  any  part  of  the  bank- 
rupt's property  made  within  four  months  of 
the  filing  of  the  petition  in  bankruptcy  with 
the  intent  to  hinder,  delay,  or  defraud  any 
of  his  creditors  "except  as  to  purchasers  in 
good  faith  and  for  a  present  fair  considera- 
tion." It  also  nullifies  all  conveyances  made 
by  him  within  the  same  period  while  insol- 
vent, which  under  the  state  laws  are  null 
and  void,  as  against  his  creditors.  In  re 
Lipman,    (D.  C.   N.  J.   1912)    201  Fed.  169. 

Intent  to  hinder,  delay,  or  defraud,  essen- 
tial.—To  the  same  effect  as  the  original 
note,  see  In  re  Thomas,  (N.  D.  N.  Y.  1912) 
199  Fed.  214;  In  re  Thweatt,  (N.  D.  Ga. 
1912)  199  Fed.  319;  Ogden  v.  Reddish,  (E. 
D.  Ky.  1912)  200  Fed.  977;  Johnson  v.  Dis- 
mukes,  (C  C  A.  6th  Cir.  1913)  204  Fed. 
382. 

To  avoid  a  transfer  under  this  section  it 
is  incumbent  upon  the  complainant  to  show 
actual  fraud  in  fact  in  the  conveyance  of 
the  property  to  the  deceased,  as  distin- 
guished from  constructive  fraud.  A  transfer 
by  one  to  another  of  his  property  in  good 
faith,  either  beyond  or  within  the  four 
months  immediately  preceding  the  filing  of 
a  petition  in  bankruptcy  by  or  against  him, 
to  pay  an  honest  antecedent  debt,  is  not  of 
itself  sufficient  to  establish  actual  fraud  in 
fact,  or  an  intent  on  his  part,  or  on  the  part 
of  the  creditor  receiving  the  property,  to 
hinder,  delay,  or  defraud  other  creditors  of 
the  debtor  within  the  meaning  of  this  sec- 
tion. Meservey  v.  Roby,  (C  C.  A.  8th  Cir. 
1912)    198  Fed.  844. 

A  purchaser  is  not  in  good  faith  who 
makes  no  effort  to  determine  whether  one 
may  make  a  transfer  which  will  not  be  in 
violation  of  the  Bankruptcy  Act.  Fraud  is 
not  to  be  presumed,  but  that  does  not  imply 
that  fraud  may  not  be  proved  by  circum- 
stances as  well  as  by  direct  evidence.  Fraud 
may  be  actual  arising  from  facts  and  circum- 
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stances  of  imposition.  It  may  be  apparent 
from  the  intrinsic  nature  and  subject  of  the 
bargain  itself.  Lumpkin  v.  Foley,  (CCA. 
6th  Cir.  1913)  204  Fed.  372. 

A  payment  made  immediately  before  bank- 
ruptcy, or  filing  a  petition  in  bankruptcy,  to 
renew  an  outlawed  debt  and  to  enable  the 
creditor  to  come  in  and  share  in  the  distribu- 
tion, the  one  receiving  it  having  no  reason- 
able cause  to  believe  it  will  o]>erate  as  a 
preference,  is  not  a  fraud  on  creditors  or  the 
law.  In  re  Banks,  (N.  D.  N.  Y.  1913)  207 
Fed.  602. 

Chattel  mortgages.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Walden  Bros. 
Clothing  Co.,  (N.  D.  Ga.  1912)  199  Fed.  315. 

Effect  of  discharge  in  bankruptcy. — The 
discharge  of  a  bankrupt  does  not  affect  the 
right  of  the  trustee  m  bankruptcy  or  his 
creditors   to   have    property    previously    dis- 

Sosed  of  by  the  bankrupt  for  the  purpose  of 
efrauding  his  creditors  applied  to  the  pay- 
ment of  his  debts.  This  right  of  the  trustee 
is  expressly  conferred  by  this  section  and 
section  70e.  Blick  v.  Nimmo,  (1913)  121 
Md.  139,  88  Atl.  116. 

A  conveyance  is  ''made  or  given''  when  it 
is  delivered  and  not  when  it  is  recorded; 
consequently  a  trustee  in  bankruptcy  cannot 
avoid  a  conveyance  executed  and  delivered 
by  the  bankrupt  more  than  four  months 
prior  to  the  filing  of  the  petition,  though 
such  conveyance  is  filed  for  record  within  the 
four  months  period.  Underleak  v.  Scott, 
(1912)   117  Minn.  136.  134  N.  W.  731. 

An  assignment  of  a  life  insurance  policy 
to  the  insured's  wife,  without  consideration, 
and  while  he  is  insolvent,  constitutes  a  void- 
able transfer.  Kirkpatrick  v.  Johnson,  (S. 
E.  D.  Pa.  1912)   197  Fed.  235. 

Property  sold  under  execution  on  judgment 
by  confession.  —  For  facts  showing  a  void- 
able transfer  under  this  section,  where  prop- 
erty was  sold  under  execution  on  a  judgment 
by   confession    and   purchased  by   the   judg* 


1912  Snpp^  p.  792,  sec.  67e. 


BANKRUPTCY. 


1912  Supp.,  p.  797,  sec.  67f. 


ment  creditor  at  about  one  fourth  of  its 
value,  with  knowledge  of  the  deb  tor  *b  insol- 
vency, see  Grant  v.  National  Bank  of  Au- 
burn, (N.  D.  N.  Y.  1912)  197  Fed.  681. 

An  engagement  ring,  given  by  a  person 
who  three  months  later  goes  into  voluntary 
bankruptcy,  may  be  recovered  from  the 
woman  to  whom  it  was  given.  Pollock  v. 
Simon,   (E.  D.  Pa.  1013)   205  Fed.  1005. 

Payment  to  bank  holding  note  of  bank- 
rupt.—  This  section  is  not  relevant  on  the 
question  whether  a  payment  on  a  note  held 
by  a  bank  against  a  depositor,  on  a  threat 
of  the  bank  to  set  off  the  note  against  the 
depositor's  account,  is  a  voidable  preference. 
In  re  Starkweather,  (W.  D.  Mo.  1913)  206 
Fed.  797. 


Jurisdiction.  ^  An  action  to  recover  mon- 
ey paid  by  a  bankrupt,  in  contemplation  of 
insolvency,  must  be  brought  in  the  district 
where  the  person  receiving  the  money  re- 
sides, and  not  in  the  district  of  adjudication, 
if  that  is  different  from  the  district  of  such 
person's  residence.  Kirkpatrick  v.  Gallup, 
(W.  D.  Mich.  1912)  200  Fed.  108. 

No  judgment  required.  —  In  order  that  a 
creditor  may  be  able  to  set  aside  a  transac- 
tion claimed  to  be  unlawful  he  need  not 
have  a  judgment,  attachment,  or  lien.  Union 
Trust  Co.  V.  Amery,  (1911)  67  Wash.  1,  120 
Pac.  639. 

This  section  is  cited  in  Baker  ▼.  Robert- 
son,  (Tex.  1913)  163  S.  W.  320. 


1912  Supp.,  p.  797,  sec.  67f. 

I.  ANNULMEa«T  OF  LlENS   GENERALLY. 

This  section  prevails  over  section  67c  in 
so  far  as  the  provisions  of  the  two  sections 
are  repugnant.  Cook  v.  Robinson,  (C.  C. 
A..  9th  Cir.  1912)  194  Fed.  786;  Folger  v. 
Putnam,  (C.  C.  A.  9th  Cir.  1912)  194  Fed. 
793. 

Annulment  of  liens  obtained  through  legal 
proceedings.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Huxoll,  (C.  C.  A.  6th 
Cir.  1912)  193  Fed.  851;  In  re  Martin,  (C. 
C.  A.  6th  Cir.  1912)  193  Fed.  841;  Blick  v. 
Nimmo,  (1913)  121  Md.  139,  88  Atl.  116; 
Pope  V.  Title  Guaranty  &  Surety  Co.,  (1913) 
152  Wis.  611,  140  N.  W.  348. 

Admiralty  lien.  —  The  lien  acquired  by  fil- 
ing a  libel  against  a  ship  in  admiralty  is 
not  affected  by  bankruptcy  proceedings  insti- 
tuted within  four  months  thereafter.  The 
Philomena,  (D.  C.  Mass.  1911)  200  Fed.  859. 
See  also  The  Bethulia,  (D.  C.  Mass.  1911) 
200  Fed.  862;  The  Geisha,  (D.  C.  Mass. 
1911)   200  Fed.  864. 

Laborer's,  mechanic's,  and  contractor's  liens. 
—  The  provisions  of  the  Bankruptcy  Act,  pre- 
venting an  insolvent  from  giving  or  the 
creditor  from  securing  preferences  for  pre- 
existing debts,  apply  not  only  to  mortgages 
and  transfers  voluntarily  made  by  the  debt- 
or, but  also  to  those  preferences  which  are 
obtained  through  legal  proceedings,  whether 
the  lien  dates  from  the  entry  of  the  judg- 
ment, from  the  attachment  before  judgment, 
or,  as  in  some  states,  from  the  levy  of  exe- 
cution after  judgment.  But  the  statute  was 
not  intended  to  lessen  rights  which  already 
existed,  nor  to  defeat  those  inchoate  liens 
g^ven  by  statute,  of  which  all  creditors  were 
bound  to  take  notice  and  subject  to  which 
they  are  presumed  to  have  contracted  when 
they  dealt  with  the  insolvent.  Liens  in  favor 
of  laborers,  mechanics  and  contractors  are  of 
this  character;  and  although  they  may  be 
perfected  by  record  or  foreclosure  within 
four  months  of  the  bankruptcy,  they  are  not 
created  by  judgments,  nor  are  they  treated 
as  having  been  "obtained  through  legal  pro- 
ceedings," even  when  it  is  necessary  to  en- 
force them  by  some  form  of  legal  proceeding. 
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The  statutes  of  the  various  states  differ  as 
to  the  time  when  such  liens  attach,  and  also 
as  to  the  property  they  cover.  They  may 
bind  only  what  the  plaintiff  has  improved  or 
contracted;  or  they  may  extend  to  all  the 
chattels  of  the  debtor,  or  "all  the  property 
involved  in  the  business."  In  some  cases  the 
lien  dates  from  commencement  of  the  work, 
or  from  the  completion  of  the  contract.  In 
others,  prior  to  levy  they  are  referred  to  as 
being  dormant  or  inchoate  liens,  or  as  "a 
right  to  a  lien."  But  the  courts,  dealing 
specially  with  bankruptcy  matters,  have  al- 
most uniformly  held  that  these  statutory 
preferences  are  not  obtained  through  legal 
proceedings,  and,  therefore,  are  not  defeated 
by  this  section,  even  where  the  registration, 
foreclosure  or  levy  necessary  to  their  com- 
pletion or  enforcement  was  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy. Henderson  v.  Mayer,  (1912)  225  U. 
S.  631,  32  S.  Ct.  699,  56  U.  S.  (L.  ed.)  1233. 

Equitable  liens.  —  The  provision  of  the  sec- 
tion expressly  exempting  from  its  operation 
and  preserving  all  liens  created  by  the  bank- 
rupt in  good  faith  and  for  a  valuable  con- 
sideration more  than  four  months  before  the 
filing  of  the  petition  in  bankruptcy,  includes 
an  equitable  lien  such  as  one  arising  from 
an  assignment  by  the  bankrupt  of  an  expec- 
tant interest  in  the  estate  of  his  mot'ier. 
Bridge  v.  Kedon,  (1912)  163  CaL  493,  126 
Pac.  149. 

Notes  indorsed  by  bankrupt.  —  Wliere  a 
trustee  purchases  notes  on  which  the  bank- 
rupt is  liable  as  an  indorser  he  becomes  sub- 
rogated to  the  rights  of  the  sellers,  and  has 
an  interest  in  a  special  fund  securing  the 
notes.  Merchants'  Nat.  Bank  of  New  York 
V.  Sexton,  (1913)  228  U.  S.  634,  33  S.  Ct. 
725,  57  U.  S.   (L.  ed.)   998. 

Construction  of  section  in  connection  with 
section  60b.  —  See  under  this  title,  1912  Supp. 
p.  739,  sec.  60b. 

II.  Time  of  Acqxjibing  Lien. 

Pleading.  —  This  section  affects  only  the 
lien  thereby  acquired,  and  not  the  judgment 
itself;  and  hence  in  a  petition  drawn  under 
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•aid  section  seeking  to  recover  s  Toidsble 
preference  it  is  necessary  to  allege  that  at 
the  time  of  filing  the  bankruptcy  petition 
the  lien  acquired  through  the  l^al  proceed- 
ings was  in  effect.  Rodolf  t.  First  Xat. 
Bank  of  Tulsa,  (1912)  30  Okla.  631,  121 
Pac.  629,  41  L.R.A.(K.S.)    204. 

III.  JxjDQwarr  Lik^s. 

Judipent  liens.  — To  the  same  effect  as 
the  original  note,  see  In  re  Harrington,  (N. 
D.  N.  Y.  1912)  200  Fed.  1010. 

Under  this  section,  two  things  are  required 
in  order  to  render  a  lien  Toid:  First.  It 
must  have  been  entered  within  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. Second.  The  judgment  must  have 
been  entered  against  a  person  who  was  in- 
solvent at  the  date  of  its  entry.  Keystone 
Brewing  Co.  v.  Schermer,  (1913)  241  Pa. 
St.  361,  88  Atl.  657. 

Payment  made  to  ezecutioB  creditor. — 
Bankruptcy  proceedings  cannot  affect  a 
judgment  and  execution  if  payment  has  been 
made  to  the  execution  creditor.  In  re  Weit- 
zel,   (E.  D.  N.  Y.  1911)   191  Fed.  463. 

Discharge  of  surety.  —  It  is  the  lien 
created  by  a  judgment  that  is  destroyed  by 
an  adjudication  in  bankruptcy  within  four 
months  after  the  recovery  of  the  judgment 
against  the  bankrupt,  and  as  a  result  a 
surety  is  not  discharged  by  such  adjudica- 
tion. Pope  v.  Title  Guaranty  k  Surety  Co., 
(1913)    152  Wis.  611,  140  N.  W.  348. 

Proof  of  insolvency.  —  The  burden  of  prov- 
ing the  insolvency  of  the  judgment  debtor  at 
the  date  of  the  entry  of  the  judgment  rests 
upon  the  party  alle^g  it.  Keystone  Brew- 
ing Co.  V.  Schermer,  (1913)  241  Pa.  St.  361, 
88  Atl.  657. 

IV.  Attachment  and  Gabnishment  Liens. 

Attachment  and  garnishment  liens.  —  To 
tlie  same  effect  as  the  original  note,  see  In 
re  Hansford,  (C.  C.  A.  6th  Cir.  1912)  194 
Fed.  658;  Cook  v.  Robinson,  (C.  C.  A.  9th 
Cir.  1912)   194  Fed.  785. 

In  any  case  wherein  it  is  desired  to  pre- 
serve an  attachment  or  execution  lien  upon 
the  property  for  the  benefit  of  the  estate 
under  this  section  steps  must  be  taken  to 
that  end  before  the  lien  is  discharged.  The 
subrogation  of  the  trustee  as  plaintiff  in  the 
attachment  suit  after  the  lien  has  been  dis- 
charged does  not  revive  the  lien.  In  re 
Walsh  Bros.,   (N.  D.  la.  1912)  195  Fed.  576. 

Section  67f  makes  two  distinct  provisions 
for  the  disposition  of  the  property  of  an 
insolvent  attached. —  To  the  same  effect  as 
the  original  note,  see  Nisbet  v.  Siegel-Cam- 
pion  Live  Stock  Co.,  (1912)  21  Colo.  App. 
494,  123  Pac.  110;  Corey  v.  Blackwell  Lum- 
ber Co.,   (1913)   24  Idaho  642,  135  Pac.  742. 

The  phrsse  ''legal  proceedings"  occurring 
in  this  subdivision  applies  to  proceedings  in 
garnishment  and  includes  any  proceeding  in 
a  court  of  justice  by  which  a  party  pursues 
a  remedy  which  the  law  affords  him,  and  the 
charge  or  incumbrance  created  by  garnish- 
ment proceedings  is  one  of  the  "other  liens" 


mentioned  in  such  subdivision.  In  re  Rans- 
ford,   (C.  C.  A.  6th  Cir.  1912)  194  Fed.  658. 

Exempt  property.  —  Where  money  is  gar- 
nished in  an  action  in  a  justice  court,  and  a 
claim  for  exemption  is  disallowed  in  such 
court,  a  subsequent  adjudication  in  bank- 
ruptcy in  the  federal  courts  in  which  such 
property  is  claimed  and  set  aside  to  the  debt- 
or as  and  for  his  exemptions  will  not  release 
or  avoid  the  lien  of  such  prior  garnishment, 
even  though  such  garnishment  proceedings 
may  have  been  instituted  within  four  months 
of  such  adjudication  in  bankruptcy,  and  in 
spite  of  the  provisions  of  this  section  which 
only  avoids  hens  upon  property  which  passes 
to  the  trustee  in  bankruptcy,  and  over  which 
the  bankruptcy  court  could  and  has  assumed 
jurisdiction.  By  setting  aside  the  property 
as  exempt,  such  court  will  be  held  to  have 
disclaimed  any  intention  of  assuming  or  of 
having  ever  assumed  jurisdiction  over  it,  and 
it  cannot  be  said  to  have  passed  at  any  time 
to  the  trustee  in  bankruptcy.  Nor  will  the 
fact  that  on  account  of  such  adjudication  in 
bankruptcy  a  personal  judgment  cannot  be 
rendered  against  the  defendant  in  the  dis- 
trict court  alter  the  case  or  preclude  the 
foreclosure  of  the  lien,  as  the  jurisdiction  of 
the  district  court  is  in  rem  and  not  in  per- 
sonam. Burcell  v.  Goldstein,  (1912)  23  N. 
D.  257,  136  N.  W.  243. 

Powers  of  state  court.  —  Under  this  sec- 
tion, after  an  adjudication  in  bankruptcy,  a 
state  court  has  no  jurisdiction  to  hold  prop- 
erty undek*  an  attachment  for  any  purpose. 
A  proceeding  which  becomes  null  and  void 
can  no  longer  produce  any  legal  effect.  A 
state  court  cannot  retain  the  possession  of 
property  which  the  federal  statute  declares 
shall  be  wholly  discharged  and  released  from 
A  levy,  attachment,  or  judgment.  Lehman, 
Stem  &  Co.  V.  £.  Martin  &  Co.,  (1913)  132 
La.  231,  61  So.  212. 

Insolvent  at  time  lien  is  acquired.  —  To 
render  a  lien  acquired  by  the  levy  of  an  at- 
tachment writ  within  four  months  void,  the 
bankrupt  must  be  insolvent  at  the  time  the 
lien  is  acquired.  D.  C.  Wise  Coal  Co.  v. 
Columbia  Zinc  k  Lead  i^.,  (1911)  157  Mo. 
App.  315,  138  S.  W.  67. 

IV.  Attachment  and  Gabnishment  Liens. 

Rights  on  attachment  bond.  —  "Where 
there  has  been  an  adjudication  in  bank- 
ruptcy of  a  defendant,  in  proceedings  be- 
gun more  than  four  months  after  attadi- 
ments  made,  the  creditor  has  by  his  attadi- 
ment  acquired  as  security  for  his  claim  sued 
upon  a  lien  upon  the  property  attaclied, 
which  neither  the  adjudication  nor  any  of  the 
proceedings  in  bankruptcy  disturb.  The  de- 
fendant's discharge  does  not  disturb  it.  It 
does,  however,  by  precluding  a  general  judg- 
ment against  the  debtor,  prevent  the  cr^itor 
from  pursuing  the  usual  course  to  avail  him- 
self of  this  security.  The  creditor  finds  him- 
self in  the  position  where,  having  obtained 
security  by  nis  diligence,  the  door  to  resch 
it  is  closed  to  him,  unless  some  form  of  judg- 
ment not   forbidden   can   be   rendered.     His 
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predicament  furnishes  to  those  courts  which 
can  render  a  qualified  judgment  the  moving 
reason  for  doing  so,  in  order  that  injustice 
may  thus  be  avoided,  and  the  creditor  be  en- 
abled to  avail  himself  of  the  security  which 
is  rightfully  and  legally  his,  and  of  the 
benefit  of  which  he  would  otherwise  be  de- 
prived. Where  a  bond  has  been  given  in  sub- 
stitution for  either  the  property  attached  or 
the  attachment  in  such  a  case,  the  same  ap- 
peal for  a  special  judgment  is  made  in  order 
that  the  creditor  may  obtain  the  benefit  of 
that  to  which  he  has  become  rightfully  en- 
titled, or  to  preserve  his  plain  equity. 
Where  the  bankruptcy  proceedings  are  begun 
within  four  months  after  the  attachment, 
and  there  is  substituted  for  the  attachment  a 
bond  which,  as  in  the  present  case,  does 
not  become  ineffective  by  the  mere  operation 
of  the  provision  of  section  67f  of  the  bank- 
rupt act,  the  situation  is  a  very  different  one. 
The  plaintiff  has  nothing  for  the  security  or 
satisfaction  of  his  claim,  except  the  bond  and 
such  legal  obligation  as  its  terms  embody. 
This  obligation  gives  no  present  legal  right. 
The  event  whose  happening  would  bring  one 
into  existence  has  not  occurred.  He  stands 
before  the  court  as  one  without  security  to 
appropriate,  or  legal  right  to  enforce.  What 
he  asks  is  its  assistance  in  bringing  into 
existence  such  right,  to  be  later  enforced. 
This  assistance  the  court  will  not  render,  un- 
less the  plaintiff  can  show  some  sufKcient  rea- 
son therefor  which  is  founded  in  right  and 
equity."  Prentiss,  J.,  in  Schunack  v.  Art 
Metal  Novelty  Co.,  (1011)  84  Conn.  331, 
80  Atl.  290. 

V.  Liens  on  Exempt  Pbopkbtt. 

Liens  against  exempt  property.  —  On  the 
question  whether  this  section  has  the  effect 
of  annulling  liens  against  exempt  property 
the  United  States  Supreme  Court  in  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Hall,  (1913)  229 
U.  S.  511,  33  S.  Ct.  885,  57  U.  S.  (L.  ed.) 
1306,  speaking  through  Mr.  Justice  Lamar, 
said:  "On  this  question  ther.e  is  a  difference 
of  opinion,  some  state  and  federal  courts 
holding  that  the  Bankruptcy  Act  was  in- 
tended to  protect  the  creditors'  trust  fund 
and  not  the  bankrupt's  own  property  and 
that,  therefore,  liens  against  the  exempt 
property  were  not  annulled  even  though  ob- 
tained by  legal  proceedings  within  four 
months  of  filing  petition.  In  re  Driggs,  (S. 
D.  N.  Y.  1909)  171  Fed.  897;  In  re  Durham, 
(E.  D.  Ark.  1900)  104  Fed.  231.  On  the 
other  hand.  In  re  Tune,  (E.  D.  Pa.  1902)  115 
Fed.  906  and  In  re  Forbes,  (C.  C.  A.  9th  Cir. 
1911)  186  Fed.  79,  held  that  §  67f  annuls 
all  such  liens,  both  as  against  the  property 
which  the  trustee  takes  and  that  which  may 
be  set  aside  to  the  bankrupt  as  exempt.  .  .  . 
This  view,  we  think,  is  supported  both  by 
the  language  of  the  section  and  the  general 
policy  of  the  act,  which  was  intended  not 
only  to  secure  equality  among  creditors,  but 
for  the  benefit  of  the  debtor  in  discharging 
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him  from  his  liabilities  and  enabling  him  to 
start  afresh  with  the  property  set  apart  to 
him  as  exempt.     ... 

"Barring  exceptional  cases,  which  are 
specially  provided  for,  the  policy  of  the  act 
is  to  fix  a  four  months  period  in  which  a 
creditor  cannot  obtain  an  advantage  over 
other  creditors  nor  a  lien  against  the  debtor's 
property.  'All  liens  obtained  by  legal  pro- 
ceedings' within  that  period  are  declared  to 
be  null  and  void.  That  universal  language 
is  not  restricted  by  the  later  provision  that 
'the  property  affected  by  the  .  .  .  lien 
shall  be  released  from  the  same  and  pass  to 
the  trustee  as  a  part  of  the  estate  of  the 
bankrupt.'  It  is  true  that  title  to  exempt 
property  does  not  vest  in  tiie  trustee  and 
cannot  be  administered  by  him  for  the  bene- 
fit of  the  creditors.  But  it  can  'pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bank- 
rupt' for  the  purposes  named  elsewhere  in 
the  statute,  included  in  which  is  the  duty  to 
segregate,  identify  and  appraise  what  is 
claimed  to  be  exempt.  He  must  make  a  re- 
port 'of  the  articles  set  off  to  the  bankrupt, 
with  the  estimated  value  of  each  article,'  and 
creditors  have  20  days  in  which  to  except  to 
the  trustee's  report.  Section  47  (11)  and 
General  Orders  in  Bankruptcy,  17.  In  other 
words,  the  property  is  not  automatically 
exempted  but  must  'pass  to  tiie  Trustee  as  a 
part  of  the  estate' — not  to  be  administered 
for  the  benefit  of  creditors,  but  to  enable 
him  to  perform  the  duties  incident  to  setting 
apart  to  the  bankrupt  what,  after  a  hearing, 
may  be  found  to  be  exempt.  Custody  and 
possession  may  be  necessary  to  carry  out 
these  duties,  and  all  levies,  seizures  and  liens 
obtained  by  legal  proceedings  within  the  four 
months  that  may  or  do  interfere  with  that 
possession  are  annulled,  not  only  for  the 
purpose  of  preventing  the  property  passing 
to  the  trustee  as  a  part  of  the  estate,  but 
for  all  purposes,  including  that  of  prevent- 
ing their  subsequent  use  against  property 
that  may  ultimately  be  set  aside  to  the 
bankrupt.  This  property  is  withdrawn  from 
the  possession  of  the  trustee  not  for  the 
purpose  of  being  subjected  to  such  liens,  but 
on  the  supposition  that  it  needed  no  protec- 
tion  inasmuch   as  they  had  been  nullified." 

Compare  First  International  Bank  of  Por- 
tal V.  Lee,  (1913)  25  N.  D.  197,  141  N.  W. 
716,  wherein  it  is  held  that  where  prop- 
erty is  seized  upon  a  writ  of  attachment,  and 
thereafter  bankruptcy  proceedings  are  insti- 
tuted and  said  property  is  scheduled,  but  in 
said  proceedings  is  set  apart  as  and  for  the 
exemptions  of  the  debtor,  the  lien  of  the  at- 
tachment writ  will  not  be  considered  to  have 
been  avoided. 

Rights  in  exempt  property  acquired  by 
contract  or  waiver  of  exemption.  —  The  liens 
rendered  void  bv  this  section  are  those  ob- 
tained  by  legal  proceedings  within  four 
months.  The  section  does  not,  however,  de- 
feat rights  in  the  exempt  property  acquired 
by  contract  or  by  waiver  of  the  exemption. 
These  may  be  enforced  or  foreclosed  by  judg- 
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menta  obtained  eyen  after  the  petition  in 
bankruptcy  was  filed,  under  the  principle  de- 
clared in  Lock  wood  t.  Exchange  Bank, 
(1903)  190  U.  S.  294,  23  S.  Ct,  751,  47  U. 
S.  (L.  ed.)  1061;  Chicago,  B.  k  Q.  R.  Go. 
V.  Hall,  (1913)  229  U.  S.  511,  33  S.  Ct.  885, 
57  U.  S.   (L.  ed.)   1306. 


VI.  Enfobceuetnt  or  Pbe-ezistino  Ldsns. 

Enforcement  of  pre-existing  lien.  —  To 
the  same  effect  as  the  second  paragraph  of 
the  original  note,  see  Colston  t.  Austin  Run 
Mining  Co.,  (C.  C.  A.  3d  Cir.  1912)  194  Fed. 
929. 


1912  Supp.,   p.  805,  sec.  67f.      [Bom  fide  purchasers.] 

Bona  fide  purchasers  protected.  —  To  the  same  effect  as  the  original  note,  see  Jones  t. 
Springer,  (1912)  226  U.  S.  148,  33  S.  Ct.  64,  57  U.  S.  (L.  ed.)  161. 


1912  Supp.,  p.  805,  sec.  68a. 

It  is  the  main  purpose  of  this  statute,  as 
its  terms  show,  to  prevent  debtors  of  the 
bankrupt  from  acquiring  claims  against  the 
bankrupt  for  use  by  way  of  set-off  and  reduc- 
tion of  their  indebtedness  to  the  estate.  Con- 
tinental k  Commercial  Trust  &  Savings  Bank 
V.  Chicago  Title  &  Trust  Co.,  (1913)  229  U. 
S.  435,  33  S.  CJt.  829,  57  U.  S.  (L.  ed.)   1208. 

Set-off  between  bank  and  depositor.  —  To 
same  effect  as  original  note,  see  Chicago  Ti- 
tle &  Trust  Co.  V.  Federal  Trust  k  Savings 
Bank,  (N.  D.  111.  1911)  192  Fed.  967;  In  re 
Percy  Ford  Co.,  (D.  C.  Mass.  1911)  199  Fed. 
334;  Walsh  v.  First  Nat.  Bank,  (C.  C.  A.  6th 
Cir.  1913)   201  Fed.  622, 

In  Stud  ley  v.  Boylston  Bank  of  Boston, 
(1913)  229  U.  S.  527,  33  S.  Ct.  806,  57  U. 
S.  (L.  ed.)  1313,  1316,  the  court  said:  "We 
find  nothing  in  the  record  to  indicate  that 
the  deposits  were  made  for  the  purpose  of 
enabling  the  bank  to  secure  a  preference  by 
the  exercise  of  the  right  of  set-off.  The  case, 
therefore,  comes  directly  within  the  decision 
in  New  York  County  Nat.  Bank  v.  Massey, 
(1904)  192  U.  S.  138,  where  $3,884  deposited 
by  an  insolvent  customer,  in  good  faith,  four 
days  before  the  filing  of  the  petition  against 
him,  was  allowed  to  the  bank  by  way  of  set- 
off on  notes  of  the  bankrupt  held  by  it.  An 
effort  is  made  to  distinguish  that  case  from 
this,  by  calling  attention  to  the  fact  that 
here,  by  checks  drawn  on  the  account  or 
notes  charged  to  the  account,  the  parties 
themselves  voluntarily  madQ  the  set-off  be- 
fore the  petition  was  filed,  while  in  the  Mas- 
sey case  the  trustee,  under  the  supervision 
of  the  referee,  stated  an  account  and  allowed 
the  set-off  as  permitted  by  §  68a,  which  pro- 
vides 'that  in  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bank- 
rupt and  a  creditor  the  account  shall  be 
stated  and  one  debt  shall  be  set  off  against 
the  other,  and  the  balance  only  shall  be  al- 
lowed or  paid.'  That  section  did  not  create 
the  right  of  set-off  but  recognized  its  exist- 
ence and  provided  a  method  by  which  it 
could  be  enforced  even  after  bankruptcy. 
What  the  old  books  called  a  right  of  stop- 
page— what  business  men  call  set-off,  is  a 
right  given  or  recognized  by  the  commer- 
cial law  of  each  of  the  states  and  is  pro- 
tected by  the  Bankruptcy  Act  if  the  petition 
is  filed  before  the  parties  have  themselves 
given  checks,  charged  notes,  made  book  en- 
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tries,  or  stated  an  account  whereby  the  small- 
er obligation  is  applied  on  the  larger.  The 
bankers'  lien  on  deposits,  the  right  of  re- 
tention and  set-off  of  mutual  debts  are  fre- 
quently spoken  of  as  though  they  were  syn- 
onymous, while  in  strictness  a  set-off  is  a 
counterclaim  which  the  defendant  may  in- 
terpose by  way  of  cross-action  against  the 
plaintiff.  But,  broadly  speaking,  it  repre- 
sents the  right  which  one  party  has  against 
another  to  use  his  claim  in  full  or  partial 
satisfaction  of  what  he  owes  to  the  other. 
That  right  is  constantly  exercised  by  busi- 
ness men  in  making  book  entries  whereby 
one  mutual  debt  is  applied  against  another. 
If  the  parties  have  not  voluntarily  made  the 
entries  and  suit  is  brought  by  one  against 
the  other,  the  defendant,  to  avoid  a  circuity 
of  action,  may  interpose  his  mutual  claim 
by  way  of  defense  and  if  it  exceeds  that  of 
the  plaintiff  may  recover  for  the  difference. 
Such  counterclaims  can  be  asserted  as  a 
defense  or  by  the  voluntary  act  of  the  par- 
ties, because  it  is  grounded  on  the  absurdi- 
ty of  making  A  pay  B  when  B  owes  A.  If 
this  set-off  of  mutual  debts  has  been  lawful- 
ly made  by  the  parties  before  the  petition 
is  filed,  there  is  no  necessity  of  the  trustee 
doing  so.  If  it  has  not  been  done  by  the  par- 
ties, then,  under  command  of  the  statute, 
it  must  be  done  by  the  trustee.  But  there 
is  nothing  in  §  68a  which  prevents  the  par- 
ties from  voluntarily  doing  before  the  pe- 
tition is  filed  what  the  law  itself  requires 
to  be  done  after  proceedings  in  bankruptcy 
are  instituted." 

Deposits  may  he  made  and  accepted  for 
specified  purposes^  not  within  the  general 
rule,  whereby  "the  bank  becomes  bailee  of  the 
depositor"  or  trustee  of  the  fund,  with  title 
thereto  remaining  in  the  depositor  until  the 
purpose  of  deposit  is  discharged:  and  the 
relation  therebv  established  is  not  that  of 
debtor  and  creditor,  although  it  was  not  in- 
tended that  the  identical  money  so  deposit- 
ed was  to  be  held  for  the  payment.  Conti- 
nental &  C.  T.  &  S.  Bank  v.'  Chicago  T.  k 
Trust  Co.,  (C.  C.  A.  7th  Cir.  1912)  199 
Fed.  704.  See  also  Bank  of  Brodhead  v. 
Smith,  (C.  C.  A.  7th  Cir.  1912)  199  Fed.  703. 

Deposit  to  meet  post-dated  check.  —  Where 
a  deposit  is  not  made  for  general  purposes, 
but  for  the  purpose  of  meeting  an  outstand- 
ing post-dated  check  of  the  bank,  it  is  tanta- 
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monnt  to  a  payment  direct  to  the  bank,  and, 
possesses  none  of  the  elements  of  an  allow- 
able set-off.    In  re  Starkweather,  (W.  D.  Mo. 
1913)    206  Fed.  797. 

Payment  to  bank  on  overdue  note.  —  A 
payment  to  a  bank  of  part  of  the  amount 
of  an  overdue  note,  upon  the  threat  of  the 
bank  to  set  oif  the  note  against  the  account 
of  the  maker  of  the  note  at  the  bank,  does 
not  constitute  an  allowable  sct-ofif  within 
this  section.  In  re  Starkweather,  (W.  D. 
Mo.  1913)    206   Fed.   797. 

Unpaid  stock  subscriptions  due  an  insol- 
vent corporation  are  not  subjects  of  set-off 
against  ordinary  claims  held  by  the  subscrib- 
ers against  the  corporation.  In  re  Howe 
Mfg.  Co.,  (W.  D.  Ky.  1912)  193  Fed.  624; 
Kiskadden  v.  Steinle,  (C.  C.  A.  6th  Cir. 
1913)  203  Fed.  375.  In  the  latter  case  the 
court  said:  "After  the  corporation  becomes 
insolvent,  any  sum  due  upon  a. stock  sub- 
scription is  impressed  with  the  character  of 
a  trust  in  favor  of  all  the  creditors  alike, 
except  only  such  as  may  have  given  credit 
to  the  company  with  knowledge  of  the  scheme 
of  stock  issue.  Hence  to  apply  such  an  un- 
paid subscription  as  a  set-off  to  an  ordinary 
claim  held  by  the  subscriber  against  the  cor- 
poration would  be  to  appropriate  the  rights 
of  the  other  creditors  in  the  subscription 
debt  to  the  exclusive  benefit  of  the  person 
owing  it;  or,  on  the  other  hand,  it  might,  as 
respects  his  costockholders,  subject  him  to 
the  payment  of  more  than  his  ratable  share 
of  the  bankrupt's  debts." 

Secured  and  unsecured  debts.  —  Where  it 
appeared  that  a  creditor  holding  a  secured 

1912  Supp.,  p.  808,  sec.  69a. 

The  words  "wrongfully  obtained''  in  this 
section  include  the  securing  of  an  order  of 
seizure  of  property  when  thereafter  the  pe- 

1912  Supp.,  p.  811,  sec.  70a. 

I.  Nature  op  Trustee's  Title. 

Trustee  takes  bankrupt's  title.  —  To  the 
same  effect  as  the  original  note  see  Crowe  v 
Baumann,  (N.  D.  N.  Y.  1911)  190  Fed.  399; 
Lovell  V.  Newman,  (C.  C.  A.  5th  Cir.  1912) 
192  Fed.  753;  In  re  Interstate  Paving  Co., 
(N.  D.  N.  Y.  1912)  197  Fed.  371;  In  re  Mc- 
Connell,  (N.  D.  N.  Y.  1912)  197  Fed.  438; 
In  re  National  Boat  k  Engine  Co.,  (D.  C. 
Me.  1912)  198  Fed.  407;  In  re  T.  C.  Burnett 
k  Co.,  (E.  D.  Tenn.  1912)  201  Fed.  162; 
In  re  Snelling,  (D.  C.  Mass.  1912)  202  Fed. 
269;  In  re  Thompson,  (D.  C.  N.  J.  1913) 
205  Fed.  566;  Chicago  Title  k  Trust  Co.  v. 
National  Storage  Co.,  (1913)  260  111.  485, 
103  N   E    227 

In  Everett  v.  Judson,  (1913)  228  U.  S.  474, 
33  S.  Ct.  568,  57  U.  S.  (L.  ed.)  927,  46 
L.RJiL.(N.S.)  154,  the  court  said:  "While 
it  is  true  that  §  70a  provides  that  the  trus- 
tee, upon  his  appointment  and  qualification, 
becomes  vested  by  operation  of  law  with 
the  title  of  the  bankiupt  as  of  the  date  he 


note  against  a  bankrupt  and  also  an  un- 
secured note,  sold  the  collateral  for  the  se- 
cured note,  realizing  on  the  sale  more  than 
enough  to  satisfy  such  note,  it  was  held  that 
he  could  set  off  the  balance  against  the  un- 
secured note,  although  in  the  proof  of  claim 
no  mention  was  made  of  any  security  avail- 
able for  any  part  of  the  debt  represented  by 
the  secured  note.  In  re  Searles,  (E.  D.  N.  Y. 
1912)   200  Fed.  893. 

Time  account  stated  and  liquidated.  —  In 
the  case  of  In  re  Michaelis  &  Lindeman,  (S. 
D.  N.  Y.  1912)  196  Fed.  718  the  court  said: 
*' Admittedly  there  must  come  a  time  as  of 
which  claims  against  a  bankrupt's  estate  are 
to  be  liquidated  and  stated.  This  is  just  as 
true  when  there  is  a  set-off  or  counterclaim 
concerned  as  when  there  is  none,  and  this 
time  has  been  fixed  as  the  date  of  filing  pe- 
tition. Sexton  V.  Dreyfus,  219  U.  S.  339,  31 
Sup.  Ct.  256,  55  L.  Ed.  244,  25  Am.  Bankr. 
Rep.  363,  and  Steinhardt  v.  National  Park 
Bank,  18  Am.  Bankr.  Rep.  86,  52  Misc.  Rep. 
464,  102  N.  Y.  Supp.  546.  Section  68  re- 
quires that,  in  all  cases  of  mutual  debts 
or  credits  between  the  estate  of  a  bankrupt 
and  a  creditor,  the  'account  shall  be  stated 
and  one  debt  shall  be  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed 
or  paid.'  The  statutory  direction  that  the 
account  shall  be  stated  implies  that  there 
must  be  a  time  when  the  statement  is  to  be 
made,  and  when  a  final  statement  of  an  ac- 
count is  made  the  account  is  closed  and  all 
mutuality  ceases,  for  the  account  becomes  a 
statement  of  balance." 


tition  shall  be  dismissed.  T.  E.  Hill  Co.  v. 
United  States  Fidelity  k  Guaranty  Co., 
(1911)  250  111.  242,  96  N.  E.  150. 


was  adjudged  a  bankrupt,  there  are  other 
provisions  of  the  statute  which,  we  think, 
evidence  the  intention  to  vest  in  the  trus- 
tee the  title  to  such  property  as  it  was  at 
the  time  of  the  filing  of  the  petition.  This 
subject  was  considered  in  Acme  Harvester 
Co.  V.  Beekman  Lumber  Co.,  (1911)  222 
U.  S.  300,  wherein  it  was  held  that,  pending 
the  bankrupt  proceedings  and  after  the  fil- 
ing of  the  petition,  no  creditor  could  obtain 
by  attachment  a  lien  upon  the  property 
which  would  defeat  the  general  purnose  of 
the  law  to  dedicate  the  property  to  all  cred- 
itors alike.  Section  70a  vests  all  the  prop- 
erty in  the  trustee,  which,  prior  to  the  filing 
of  the  petition,  the  bankrupt  could  by  any 
means  have  transferred  or  which  might  have 
been  levied  upon  and  sold  under  judicial 
process  against  him.  The  bankrupt's  dis- 
charge is  from  all  provable  debts  and  claims 
which  existed  on  the  day  on  which  the  peti- 
tion for  adjudication  was  filed.  Zavelo  v. 
Reeves,   (1913)  227  U.  S.  625,  630,  631.    The 
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schedule  that  the  bankrupt  is  required  to 
file,  showing  the  location  and  value  of  his 
property,  must  be  filed  with  his  petition. 
We  think  that  the  purpose  of  the  law  was 
to  fix  the  line  of  cleavage  with  reference  to 
the  condition  of  the  bankrupt  estate  as  of 
the  time  at  which  the  petition  was  filed  and 
that  the  property  which  vests  in  the  trus- 
tee at  the  time  of  adjudication  is  that  which 
the  bankrupt  owned  at  the  time  of  the  filing 
of  the  petition." 

In  Acme  Harvester  Co.  v.  Bcekman  Lum- 
ber Co.,  (1911)  222  U.  S.  300,  32  S.  Ct.  96, 
56  U.  S.  (L.  ed.)  208,  commented  on  in  the 
above  quotation,  the  court  said:  "Whatever 
may  be  the  limitations  of  the  doctrine  de- 
clared by  this  court,  speaking  by  the  late 
Chief  Justice  Fuller  in  Mueller  v.  Nugent, 
(1902)  184  U.  S.  1,  14,  where  it  is  said: 
*It  is  as  true  of  the  present  law  (1898)  as  it 
was  of  that  of  1867,  that  the  filing  of  the 
petition  is  a  caveat  to  all  the  world,  and 
in  effect  an  attachment  and  injunction.  In- 
ternational Bank  v.  Sherman,  (1879)  101 
U.  S.  403;  and  on  adjudication,  title  to  the 
bankrupt's  property  became  vested  in  the 
trustee,  §§  70,  21e,  with  actual  or  construc- 
tive possession,  and  placed  in  the  custody  of 
the  bankruptcy  court,'  it  is  none  the  less 
certain^  that  an  attachment  of  the  bankrupt's 
property  after  the  filing  of  the  petition  and 
before  adjudication  cannot  operate  to  remove 
the  bankrupt's  estate  from  the  jurisdiction 
of  the  bankruptcy  court  for  the  purpose  of 
adminstration  under  the  act  of  Congress.  It 
is  the  purpose  of  the  Bankruptcy  Law, 
passed  in  pursuance  of  the  power  of  Con- 
gress to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,  to 
place  the  property  of  the  bankrupt  under 
the  control  of  the  court,  wherever  it  is  found, 
with  a  view  to  its  eaual  distribution  among 
the  creditors.  The  filing  of  the  petition  is 
an  assertion  of  jurisdiction  with  a  view  to 
the  determination  of  the  status  of  the  bank- 
rupt and  a  settlement  and  distribution  of 
his  estate.  The  exclusive  jurisdiction  of  the 
bankruptcy  court  is  so  far  in  rem  that  the 
estate  is  regarded  as  in  custodia  legis  from 
the  filing  of  the  petition.  It  is  true  that 
under  §  70a  of  the  act  of  1898  the  trustee 
of  the  estate,  on  his  appointment  and  quali- 
fication, is  vested  by  operation  of  law  with 
the  title  of  the  bankrupt  as  of  the  date  he 
was  adjudicated  a  bankrupt,  but  there  are 
nuiny  provisions  of  the  law  which  show  its 
purpose  to  hold  the  property  of  the  bank- 
rupt intact  from  the  time  of  the  filing  of  the 
petition,  in  order  that  it  may  be  adminis- 
tered under  the  law  if  an  adjudication  in 
bankruptcy  shall  follow  the  beginning  of  the 
proceedings." 

In  Palmer  v.  Welch,  (1913)  171  Mo.  App. 
680,  164  S.  W.  433,  the  court  said:  "The 
trustee  is  vested  'by  operation  of  law 
with  the  title  of  the  bankrupt,  as  of  the 
date  he  was  adjudged  a  bankrupt.'  He  takes 
the  title  that  the  bankrupt  had  at  the  date 
of  adjudication,  not  as  an  innocent  purchas- 
er, but  subject  to  all  valid  claims,  liens,  and 
equities.     The  trustee's  rights  in  the  prem- 
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ises  rise  no  higher  than  those  of  the  bank- 
rupt, and,  if  the  bankrupt  by  reason  of  any 
conduct  on  his  part  should  in  equity  be  es- 
topped from  asserting  any  claim,  such 
estoppel  may  be  invoked  against  his  trustee 
in  bankruptcy  in  like  manner  as  it  might 
have  been  invoked  against  the  bankrupt  him- 
self." 

Title  subject  to  existing  equities.  —  To  the 
same  efi'ect  as  the  original  note,  see  In  re 
McConnell,  (N.  D.  N.  Y.  1912)  197  Fed. 
438. 

Valid  liens  and  incumbrances.  —  To  the 
same  effect  as  the  original  note,  see  Title 
Guaranty  &  Surety  Co.  v.  Witmire,  (C.  C. 
A.  6th  Cir.  1912)  196  Fed.  41;  Rode  k  Horn 
V.  Phipps,  (C.  C.  4.  6th  Cir.  1912)  196  Fed. 
414'. 

Liens  invalid  as  to  creditors.  —  To  the 
same  effect  as  the  original  note,  see  Swager 
V.  Smith,  (C.  C.  A.  4th  Cir.  1912)  194  Fed. 
762. 

After-acquired  property.  —  The  property 
which  is  subject  to  the  control  of  the  bank- 
ruptcy court  is  that  owned  by  the  debtor  at 
the  time  he  is  adjudicated  to  be  insolvent. 
After-acquired  property  may  not  be  taken 
for  the  payment  of  bankrupt  debts.  Tliere- 
fore  crops  planted  by  a  bankrupt  after  the 
adjudication  cannot  be  subjected  to  his  debts. 
Jackson  v.  Jetter,  (la.  1913)  142  N.  W.  431. 

Estate  by  entireties.  —  The  trustee  takes 
no  title  to  an  estate  by  the  entireties  stand- 
ing in  the  name  of  the  bankrupt  and  his 
wife.  In  re  Beihl,  (E.  D.  Pa.  1912)  197 
Fed.  870. 

This  section  is  cited  in  John  V.  Farwell 
Co.  V.  Jackson  Stores,  (1911)  137  Ga.  174, 
73  S.  E.  13;  Baker  ▼.  Robertson,  (Tex. 
1913)    163  S.  W.  326. 

IV.  Exempt  Propertt. 

Title  remains  in  bankrupt.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Carlon, 
(S.  D.  S.  D.  1911)  189  Ted.  815;  In  re  Orear, 
(C.  C.  A.  8th  Cir.  1911)  189  Fed.  888;  In 
re  Cale,  (C.  C.  A.  8th  Cir.  1911)  191  Fed. 
31;  Bank  of  Nez  Perce  v.  Pindel,  (C.  C.  A. 
9th  Cir.  1912)  193  Fed.  917;  In  re  Zimmer- 
man.  (E.  D.  Wis.  1913)   202  Fed.  812. 

The  exemptions  allowed  a  bankrupt  are 
-fixed  and  prescribed  by  the  statutes  of  the 
state  of  his  domicile;  but  the  provisions  of 
the  Bankruptcy  Act  are  controlling  as  to  the 
time  and  manner  of  claiming,  awarding,  se- 
lecting, and  setting  apart  such  exemptions,, 
and  the  law  is  well  settled  that  these  pro- 
visions of  the  Bankruptcy  Act  should  receive 
a  libera]  and  not  a  narrow  or  technical  in- 
terpretation. The  laws  securing  exemptions 
are  not  to  be  frittered  away  by  construction 
so  as  to  destrov  their  value.  In  re  Andrews,. 
(W.  D.  Mich.  iOll)   193  Fed.  776. 

Proceeds  of  sale  of  exempt  property,  —  "It 
has  been  held  in  numerous  cases  that  it  is 
not  improper  to  permit  the  bankrupt  ta 
claim  the  proceeds  of  the  sale  of  exempt 
property  if  such  property  has  been  sold  by 
order  of  the  court  before  the  time  for  filing 
schedules  has  expired.    Lipman  v.  Stein,  (C» 
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C.  A.  3d  Cir.  1905)  134  Fed.  235,  14  Am. 
Bankr.  Rep.  30 ;  In  re  Sloan,  ( E.  D.  Pa.  1905 ) 
135  Fed.  873,  14  Am.  Bankr.  Rep.  435;  In 
re  Renda,  (D.  C.  Pa.  1906)  149  Fed.  614,  17 
Am.  Bankr.  Rep.  521;  In  re  LeVay,  (M.  D. 
Pa.  1903)  125  Fed.  990,  11  Am.  Bankr.  Rep. 
114.  The  same  reasoning  and  the  same  rule 
ought  to  apply  to  a  case  like  the  present 
where,  prior  to  his  adjudication,  the  Ur.iik- 
rupt  was  deprived  of  the  possession  of  liis 
property  by  an  officer  of  a  court  acting  un- 
der an  Order  of  court,  and  where  the  tnistee 
in  bankruptcy  sold  the  property  without  no- 
tice to  him  and  without  giving  him  an  op- 
portunity to  make  his  selection  before  the 
sale."  In  re  Andrews,  (W.  D.  Mich.  1911) 
193  Fed.  776. 

Homesteads —  Law  governing. — The  Bank- 
ruptcy Act  making  no  provision,  there  is 
no  question  but  tiiat  tbe  state  law  will 
control,  as  to  the  extent  of,  and  requisites 
of,   a   homestead   exemption;    but   the   time 


within  which  exemptions  are  to  be  claimed 
and  the  manner  of  claiming  the  same  are 
fixed  by  the  Bankruptcy  Act  itself,  and  its 
provisions  in  that  respect  are  controlling. 
And  this  applies  where  the  claim  to  exemp- 
tions is  made  by  the  wife  of  the  bankrupt. 
In  re  Bumham,  (W.  D.  Wash.  1913)  202 
Fed.  762. 

Exemptions  accruing  after  adjudication  in 
bankruptcy  do  not  affect  the  trustee's  title 
to  the  property.  In  re  Rainwater,  (S.  D. 
Miss.  1911)   191  Fed.  738. 

Life  insurance  policies.  —  To  the  same  ef- 
as  the  original  note,  see  In  re  Churchill,  (£. 
D.  Wis.  1912)   198  Fed.  711. 

V.  Reclamation  Pboceedings. 

Sight  to  reclaim.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Kay-Tee  Film 
Exch.,  (S.  D.  Cal.  1911)  193  Fed.  140;  In 
re  WaU,  (£.  D.  Okla.  1910)  207  Fed.  994, 


1912  Supp.,  p.  820,  sec.  70a  (1). 

Books  containing  incriminating  evidence.  —  Books  can  be  lawfully  required  to  be  trans- 
ferred to  a  trustee  though  containing  incriminating  evidence.  Johnson  v.  United  States^ 
(1913)  228  U.  S.  457,  33  S.  Ct.  572,  57  U.  S.  (L.  ed.)  919,  47  LJl.A.(N.S.)  263. 


1912  Supp.,  p.  821,  sec.  70a  (2). 

The  trustee  of  a  bankrupt  mortgagor  is  an 
assignee  of  the  statutory  right  to  redeem 
within  the  contemplation  of  an  Alabama 
statute  authorising  the  exercise  of  the  right 
of  redemption  by  the  assignee  of  the  statu- 

1912  Supp.,  p.  821,  sec.  70a  (4). 

Property  fraudulently  transferred  vests  in 
trustee.  —  To  the  same  effect  as  the  original 
note,  see  Ridgeway  y.  Kendrick,  (G.  C.  A. 
3d  Cir.  1913)  208  Fed.  849. 

The  trustee  is  clothed  with  the  rights  of 
creditors   to   reach    as   assets   of   the   estate 

Eroperty   fraudulently   conveyed    at  common 
iw.     Bailey  v.  Wood,    (1912)   211  Mass.  37, 
97  N.  £.  902,  Ann.  Gas.  1913A  950. 

The  trustee  has  a  transferable  interest  in 
real  estate  owned  by  the  bankrupt  and  trans- 
ferred by  him  in  fraud  of  his  creditors,  even 
though  made  more  than  four  months  prior 
to  the  proceedings  in  bankruptcy,  and  may 

1912  Supp.,  p.  823,  sec.  70a  (5). 

I.  In  General. 

Transferable  and  leviable  property  passes 
to  trustee.  — To  the  same  effect  as  the  orig- 
inal note,  sec  In  re  Matschke,  (E.  D.  N.  Y. 
1912)  193  Fed.  284;  Glark  v.  Snelling,  (G. 
C.  A.  1st  Gir.  1913)   206  Fed.  240. 

Local  law  governs.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Waite-Robbins 
Motor  Go.,  (D;  G.  Mass.  1911)  192  Fed.  47; 
Rosenbluth  ▼.  De  Forest  &  Hotchkiss  Go., 
(1911)   85  Conn.  40,  81  Atl.  055. 


tory  right.     Johnson  ▼.  Davis,    (Ala.  1912) 
60  So.  799. 

This  section  is  cited  in  In  re  Myers-Wolf 
Mfg.  Co.,  (G.  C.  A.  3d  Cir.  1913)  205  Fed. 
289. 


sell  this  interest,  together  with  the  right 
vested  in  him  by  statute  to  maintain  an  ac- 
tion to  set  aside  such  fraudulent  transfer. 
The  sale  is  to  be  made  without  warranty  or 
representation  of  any  kind  and  the  purchaser 
takes  simply  the  trustee's  interest  in  the 
real  property  and  his  right  to  bring  an  ac- 
tion. The  Vight  may  be  valuable  and  it 
may  be  worthless;  whoever  buys  does  so 
with  a  full  understanding  of  the  character 
of  the  claim.  In  re  Downing,  (C.  G.  A.  2d 
Gir.  1912)  201  Fed.  93,  affirming  (N.  D.  N. 
y.  1912)   192  Fed.  683. 
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A  paid-up  life  insurance  policy  vests  in  the 
trustee  to  the  extent  of  the  bankrupt's  in- 
terest therein.  In  re  Schaeffer,  (N.  D.  Ohio 
1910)    189  Fed.  187. 

Interest  of  beneficiary  in  life  insurance 
policy.  —  In  the  case  of  In  re  Hogan,'  (C.  G. 
A.  7th  Gir.  1912)  194  Fed.  846,  it  appeared 
that  at  the  time  of  the  adjudication  the 
bankrupt  was  a  beneficiary  in  a  policy  of 
insurance  on  the  life  of  his  mother.  The 
policy  provided,  however,  that  "the  insured 
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may,  with  the  consent  of  the  company, 
cliange  the  beneficiary  at  any  time,  provided 
it  has  not  been  assigned,  by  filing  with  the 
company  a  written  request  duly  acknowl- 
edged and  accompanied  by  this  policy,  such 
change  to  take  effect  upon  its  indorsement 
hereon  by  the  company."  Shortly  after  the 
adjudication  the  motber  died  and  the  ques- 
tion arose  whether  the  bankrupt  should  pay 
over  to  the  trustee  the  money  received  under 
the  policy.  The  court,  in  holding  that  the 
bankrupt  was  not  bound  so  to  do,  said: 
"Whatever  may  be  the  rule,  therefore,  in 
reference  to  the  interest  and  rights  of  one 
named  unqualifiedly  as  the  beneficiary  under 
a  life  insurance  policy,  we  are  of  opinion 
that  such  rule  is  not  applicable  to  the  ex- 
press terms  of  the  present  policy,  providing 
that  the  insured  may  'change  the  beneficiary 
at  any  time,'  and  that  interpretation  thereof 
must  rest  on  the  principles  of  contract  law 
unaffected  by  special  rules  in  respect  of  in- 
surance policies  which  may  appear  in  vari- 
ous jurisdictions,  other  than  the  place  of  the 
present  contract.  In  the  absence  of  restraint 
imposed  by  rule  or  statute  governing  the 
contract,  the  above  stated  terms  of  insurance 
were  plainly  open  to  arrangement  between 
the  contracting  parties,  and  are  conclusive 
of  rights  thereunder.  So  if  the  question 
presented  is  one  of  general  law,  we  are  ad- 
vised of  no  rule  thereof  which  would  estab- 
lish in  the  bankrupt,  through  the  fact  alone 
that  he  had  been  named,  for  the  time  being, 
as  an  intended  beneficiary,  a  property  right 
in  the  contract  during  the  life  and  volition 
of  the  insured  (mother),  within  the  meaning 
of  section  70a  of  the  Bankruptcy  Act.  The 
mother  was  at  the  date  of  the  bankruptcy 
adjudication  vested  with  complete  property 
rights  in  the  policy,  having  possession  and 
control  of  the  policy,  together  with  the  un- 
qualified right  to  dispose  of  the  entire  bene- 
fits of  such  insurance,  with  no  obligation  in 
evidence,  legal  or  equitable,  to  vest  any  share 
otherwise,  either  in  the  bankrupt  or  in  his 
estate  in  bankruptcy.  Thus  the  utmost  effect 
of  the  existing  indorsement  naming  the  bank- 
rupt as  one  beneficiary,  under  the  general 
rule  applicable  to  contracts,  would  be  an 
inchoate  benefit,  a  mere  expectancy  in  his 
favor,  without  vested  interest  or  property 
right  during  the  life  of  the  insured.  Rest- 
ing entirely  on  the  will  of  the  insured  dur- 
ing her  lifetime,  the  expectancy  of  possible 
benefits  under  the  policy  has  neither  sub- 
stantial present  value,  nor  other  element  of 
property,  which  the  bankrupt  could  then  *by 
any  means  have  transferred,  or  which  might 
have  been  levied  upon  and  sold  under  judi- 
cial process  against  him,'  defined  in  section 
70a  as  property  vesting  in  the  trustee  of  the 
estate  of  a  bankrupt  by  operation  of  law. 
In  the  case  of  an  analogous  expectancy — In 
re  Wetmore,  108  Fed.  520,  523,  47  C.  C.  A. 
477 — the  Circuit  Court  of  Appeals  of  the 
Third  Circuit  so  ruled,  and  the  opinion  is 
pertinent  and  instructive.  It  arose  in  bank- 
ruptcy, under  a  claim  of  expectancy  in  the 
bankrupt  at  the  date  of  adjudication,  through 
a  provision  standing  in  his  favor,  in  a  will 
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made  by  his  mother  who  was  then  living. 
The  provision  in  question  purported  to  ex- 
ercise a  power  of  appointment  vested  in  the 
mother,  under  will  of  the  deceased  father, 
over  the  residue  of  a  fund  created  for  use 
of  the  mother,  with  power  to  appoint  or  dis- 
pose thereof  by  will  or  otherwise.  As  well 
remarked  in  the  opinion,  the  test  of  property 
right  in  the  bankrupt  under  the  statute  is 
not  whether  he  'might  for  a  valuable  con- 
sideration' prior  to  bankruptcy  'bv  executory 
contract  have  barred  or  precluded '  himself 
from  enjoying,  or  have  become  bound  to  per- 
mit others  to  have  the  exclusive  benefit  of 
the  fund,'  but  whether  *the  bankrupt  had 
some  title  to  it  at  the  date  of  the  adjudica- 
tion,' and  that  no  such  title  arose  during 
the  lifetime  of  the  mother. 

"In  reference  to  another  contention  ad- 
vanced by  counsel  in  support  of  the  order — 
that  'a  possibility  coupled  with  an  interest 
passes  to  the  trustee  in  bankruptcy — for 
which  Williams  v.  Heard,  140  U.  S.  529,  635, 
11  Sup.  Ct.  885,  35  L.  ed.  550,  is  cited  as 
decisive,  we  do  not  understand  the  citation 
to  militate  in  any  sense  against  the  fore- 
going definition  of  property  right  which 
must  appear  in  the  bankrupt  to  vest  in  the 
trustee.  The  case  arose  in  bankruptcy,  un- 
der the  Act  of  March  2,  1867,  c.  176,  14 
Stat.  517,  and  involved  the  question  whether 
claims  for  war  premiums  awarded  in  favor 
of  the  bankrupts  long  after  the  bankruptcy 
adjudication  out  of  the  Geneva  arbitration 
award,  pursuant  to  subsequent  act  of  Con- 
gress, constituted  property  of  the  bankrupts 
amenable  to  the  bankruptcy  proceedings.  As 
there  ruled:  The  claims  for  indemnity  arose 
when  the  losses  were  incurred  during  the 
war,  and  thus  became  property  in  the  sense 
of  the  law  prior  to  bankruptcy;  so  the  claims 
were  not  created  by  the  subsequent  act  of  Con- 
gress, although  thereby  provided  with  means 
for  their  prosecution  and  collection.  The 
distinctions  there  pointed  out  are  in  line  with 
our  understanding  of  the  general  rule.  .  .  . 
It  is  deemed  sufficient  that  throughout  the 
Wisconsin  cases  no  authority  appears — apart 
from  statutory  restrictions,  not  applicable 
to  the  present  case — to  disturb  the  absolute 
property  right  vested  in  the  insured,  under 
the  terms  of  the  instant  policy,  to  dispose 
of  its  benefits.  .  .  .  So,  with  the  interest  of 
the  beneficiary  thus  settled,  as  dependent  on 
the  option  of  the  insured  during  his  lifetime, 
these  mentions  thereof  as  'a  vested  interest 
subject  to  be  divested'  at  the  will  of  the 
insured,  are  without  force,  in  either  view  of 
their  bearing  in  the  adjudication,  to  confer 
or  impose  property  right  in  such  expectancy, 
within  the  purview  of  the  Bankruptcy  Act." 

A  cause  of  action  for  personal  injuries  is 
not  covered  by  this  section.  Beechwood  v. 
Joplin-Pittsburg  R.  Co.,  (1913)  173  Mo. 
App.  371,  158  S.  W.  808. 

II.  Interests  in  Real  Propertt,  etc. 

Tenant's  interest  in  leasehold.  —  A  lease 
will  pass  from  the  bankrupt  to  his  trustee 
by  operation  of  this  section  although  it  is 
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by  its  express  terms  not  assignable.     In  re 
Gutman,  (S.  D.  Ga.  1912)   197  Fed.  472. 

An  unrecorded  deed  in  which  the  bankmpt 
is  the  grantor  does  not  pass  title  to  the 
property  as  against  attaching  or  executing 
creditors,  and  under  the  express  terms  of 
the  section  the  title  to  the  property  passes 
to  the  bankrupt's  trustee  subject  only  to 
the  equities  or  claims  of  record  against  it. 
Davis  V.  Pursel,   (Colo.  1913)   134  Pac.  107. 

IV.  Conditional  Sales. 

Validity  of  conditional  sales.  — To  the 
same  effect  as  the  original  note,  see  In  re 
Walsh  Bros.  (N.  D.  la.  1912)  196  Fed.  576; 
In  re  Lutz,  (E.  D.  Ark.  1912)  197  Fed.  492; 
In  re  Marx  Tailoring  Co.,  (N.  D.  Ala.  1912) 
196  Fed.  243;  L.  C.  Smith  &  Bros.  Type- 
writer Co.  V.  Alleman,  (C.  C.  A.  3d  Cir. 
1912)  199  Fed.  1;  In  re  Marengo  County 
Mercantile  Co.,  (S.  D.  Ala.  1912)  199  Fed. 
474;  Southern  Hardware  &  Supply  Co.  v. 
Clark,  (C.  C.  A.  5th  Cir.  1912)  201  Fed.  1; 
In  re  Raney,  (N.  D.  Tex.  1912)  202  Fed. 
1002;  In  re  Zephyr  Mercantile  Co.,  (N.  D. 
Tex.  1913)  203  Fed.  576;  In  re  Connelly, 
(E.  D.  N.  Y.  1913)  204  Fed.  479;  In  re 
Wall,   (E.  D.  Okla.  1910)   207  Fed.  994. 

An  unrecorded  contract  of  conditional  sale, 
unaffected  with  fraud  and  good  as  between 
the  parties,  does  not  pass  to  the  trustee 
under  section  70a  (5).  Kaiiman,  Co.  v.  Brad- 
shav^,  (C.  C.  A.  8th  Cir.  1912)  193  Fed.  350. 
See  also  Hart  v.  Emmer son-Bran tingham  Co., 
(E.  D.  Mo.  1913)  203  Fed.  60,  wherein  it 
waF  held  that  an  unrecorded  conditional  sale 
made  to  one  subsequently  becoming  a  bank- 
rupt was  valid  as  between  the  parties,  enti- 
tling the  seller  to  recover  the  goods  sold  on 
a  breach  of  the  condition  as  against  the 
trustee  in  bankruptcy. 

The  validity  of  a  conditional  sale  contract, 
by  which  title  was  reserved  in  the  seller  as 
against  the  trustee  in  bankruptcy  of  the  pur- 
chaser, depends  upon  the  law  of  the  state  in 
which  delivery  of  possession  thereunder  was 
made.  In  re  Nelson,  (D.  C.  S.  D.  1911). 
191  Fed.  233. 

Sale  in  form  of  lease,  —  Where  possession 
of  machinery  was  given  under  an  instrument 
in  the  form  of  a  lease  which  provided  for  a 
certain  cash  payment  and  certain  monthly 
payments,  and  further  provided  that  if  the 
specified  number  of  monthly  payments  were 
paid  the  lessee  should  have  the  option  of 
purchasing  the  property  by  the  payment  of 
an  amount  equal  to  the  rental  for  one  month, 
and  it  appeared  that  the  cash  payment  was 
made  on  the  delivery  of  the  machinery  and 
negotiable  notes  were  also  at  the  same  time 
signed  and  delivered  by  the  person  named  as 
lessee,  not  only  for  the  respective  amounts 
provided  as  monthly  rentals,  but  for  the 
amount  provided  to  be  paid  in  the  event  of 
the  exercise  of  the  option  of  purchase,  it  was 
held  that  the  transaction  constituted  a  sale 
and  not  a  bailment,  and  therefore  that  after 
the  bankruptcy  of  the  person  named  as  lessee 
the  title  to  the  machinery  passed  to  his 
trustee  in  bankruptcy  as  part  of  his  estate. 
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In  re  Gaglione  &  Son,  (M.  D.  Pa.  1912)  200 
Fed.  81. 

V.  Tbust  Funds  and  Deposits. 

Where  bankmpt  is  trustee.  — To  the  same 
effect  as  the  original  note,  see  In  re  Emer- 
son, Marlow  &  Co.,  (C.  C.  A.  7th  Cir.  1912) 
199  Fed.  95. 

VI.  Pbopebtt  Fbaudulentlt  Obtained. 

Recovery  by  vendor.  — To  the  same  effect 
as  the  original  note,  see  In  re  Johnson,  (N. 
D.  Ohio  1913)   208  Fed.  164. 

Evidence.  —  Petitioners  for  an  order  re- 
scinding and  setting  aside  a  sale  to  a  bank- 
rupt must  establish  three  propositions  to 
entitle  them  to  rescind  the  sale  in  question: 
(1)  That  the  bankrupt  was  insolvent  at  the 
time  of  the  purchase  of  the  goods.  (2)  That 
the  bankrupt  concealed  its  insolvency  from 
the  petitioners.  (3)  That  the  bankrupt  in- 
tended not  to  pay  for  the  goods.  In  re  Sol. 
Aarons  &  Co.,  (C.  C.  A.  2d  Cir.  1912)  193 
Fed.  646. 

The  burden  of  proof  rests  on  the  party 
claiming  the  right  to  rescind  the  sale  and 
recover  the  property.  In  re  American  Nat. 
Beverage  Co.,  (N.  D.  Ga.  1912)  193  Fed.  772. 

VII.  Subscriptions  fob  Stock. 

Trustee  may  recover  stock  subscriptions.  — 
To  the  same  effect  as  the  original  note,  see 
In  re  Newfoundland  Syndicate,  (D.  C.  N.  J. 
1912)   197  Fed.  443. 

Jurisdiction.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Monarch  Corpora- 
tion,  (D.  C.  Conn.  1912)   196  Fed.  252. 

X.  Licenses. 

The  right  to  renew  a  liquor  license  does 
not  pass  to  a  trustee  as  assets  of  the 
estate.  In  re  Doyle,  (E.  D.  Pa.  1913)  205 
Fed.  543,  wherein  the  court  said:  "The 
question  is  whether,  the  petition  for  renewal 
of  the  license  having  been  filed  after  the  ad- 
judication in  bankruptcy,  the  license  granted 
upon  that  petition  is  after-acquired  property, 
which  does  not  pass  as  part  of  the  bankrupt 
estate.  Judge  Holland  decided  in  the  case  of 
Wiesel  &  Knaup,  (E.  D.  Pa.  1909)  23  Am. 
Bankr.  Rep.  69,  173  Fed.  718,  that  the  right 
of  a  bankrupt  to  apply  for  renewal  of  his  li- 
cense is  an  asset  which  passes  to  his  trustee, 
and  that,  where  the  application  was  filed 
prior  to  adjudication,  the  rights  under  such 
application  passed  to  the  trustee  in  bank- 
ruptcy. I  think  the  case  at  bar  may  be 
readily  distinguished  from  that  case.  At  the 
time  of  adjudication  no  application  for  re- 
newal of  the  license  had  been  filed.  Appli- 
cations of  the  receiver,  the  purchaser,  and 
the  bankrupt  were  subsequently  filed,  and  a 
license  for  the  year  beginning  June  1,  1913, 
was,  upon  consideration  of  petitions  of  all 
parties,  granted  by  the  court  of  quarter  ses- 
sions to  the  bankrupt.  If  the  right  to  apply 
for  a  license  had  matured  by  the  filing  of  an 
application   prior  to  adjudication,   the  case 
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woald  come  within  the  rule  in  the  case  of 
Wiesel  &  Knaup,  supra. 

"In  Buck's  Estate,  185  Pa.  St.  67,  39  AtL 
821,  64  Am.  St.  Rep.  836,  it  was  held  by  Mr. 
Chief  Justice  Fell  that  a  license  to  sell 
liquor  is  a  personal  privilege,  which  at  the 
death  of  the  licensee  does  not  go  to  his  rep- 
resentatives, and  is  not  an  asset  of  his  es- 
Ute.  And  in  Whitlock's  License,  39  Pa. 
Super.  Ct.  34,  distinguished  by  Judge  Hoi-' 
land  from  the  Wiesel  Case,  it  was  held  that 
a  liquor  license  granted  to  a  person  after 
he  has  been  adjudicated  a  bankrupt  belongs 
to  him  personally,  and  not  to  his  receiver 
in  bankruptcy,  and  that  the  receiver  has  no 
right  to  sell  such  license  as  an  asset  of  the 
bankrupt's  estate. 

"In  the  present  case  the  receiver,  after  ad- 
judication, applied  for  a  renewal  of  the  li« 
cense,  which  application  was  refused  bv  the 
quarter  sessions  court.  Whatever  inchoate 
rights  existed  prior  to  the  adjudication  and 
passed  out  of  the  bankrupt  at  the  time  of 
his  adjudication  were  in  the  nature  of  a  per- 
sonal privilege.  If  the  license  court  had  seen 
fit  to  confer  this  privilege  upon  the  receiver 
of  the  bankrupt  estate,  it  would  have  been 


within  its  discretion  to  do  so.  The  action  of 
the  court  of  quaiter  sessions  in  granting  the 
license  to  the  bankrupt  vested  the  personal 
privilege  arising  under  the  license  in  the 
bankrupt  as  of  the  time  the  license  was 
granted. 

"Questions  affecting  title  to  property  which 
is  created  under  a  state  statute  must  be  con- 
strued in  accordance  with  the  rules  of  prop- 
erty established  by  the  decisions  of  the  state 
courts.  Smith  Typewriter  Co.  y.  AUeman, 
199  Fed.  1,  117  C.  C.  A.  577;  Buiigess  v. 
Seligman,  107  U.  S.  20,  2  Sup.  Ct  10,  27 
L.  ed.  359.  The  conclusion  is  inevitable  to 
my  mind  that,  under  the  rule  of  property 
established  by  the  decisions  of  the  state 
courts,  the  property  in  the  license  vested  in 
the  bankrupt,  and  it  was,  therefore,  after- 
acquired  property,  and  belongs  to  the  li- 
censee, and  is  no  part  of  the  bankrupt 
esUte." 

XI.  EmoT  or  CoMMiNOLnco  'PmaFarj. 

When  Identity  is  lost.  —  To  the  same  effect 
as  the  original  note,  see  In  re  T^ririn^  (D.  C. 
S.  D.  1912)  202  Fed.  572. 
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Policies  having  surrender  or  other  valne.  — 
To  the  same  effect  as  the  original  note,  see 
In  re  Phillips,  (£.  D.  N.  Y.  1912)  192  Fed. 
1020. 

Mr.  Justice  Day  construing  this  proviso  in 
Burlingham  v.  Crousc,  (1913)  228  U.  S.  459, 
33  S.  Ct.  504,  57  U.  8.  (L.  ed.)  920,  46 
L.K.A.(N.S.)  148,  said:  "This  proviso  deals 
with  explicitness  with  the  subject  of  life 
insurance  held  by  the  bankrupt  which  has 
a  surrender  value.  Originally  life  insur- 
ance policies  were  contracts  in  consideration 
of  annual  sums  paid  as  premiums  for  the 
payment  of  a  fixed  sum  on  the  death  of  the 
insured.  It  is  true  that  such  contracts  have 
been  much  varied  in  form  since,  and  policies 
payable  in  a  period  of  years  so  as  to  become 
investments  and  means  of  money  savins  are 
in  common  use.  But  most  of  these  policies 
will  be  found  to  have  either  a  stipulated  sur- 
render value  or  an  established  value,  the 
amount  of  which  the  companies  are  willing 
to  pay  and  which  brings  the  policy  within 
the  terms  of  the  proviso  and  makes  its  pres- 
ent value  available  to  the  bankrupt  estate. 
While  life  insurance  is  property,  it  is  pe- 
culiar property.  Legislatures  of  some  of  the 
8tates  have  provided  that  policies  of  insur- 
ance shall  be  exempt  from  liability  for  debt, 
and  in  many  states  provision  is  made  for  the 
protection  from  sucti  liability  of  policies  in 
favor  of  those  dependent  upon  the  insured. 
Congress  undoubtedly  had  the  nature  of  in- 
surance contracts  in  mind  in  passing  §  70a 
with  its  proviso.  Ordinarily  the  keeping  up 
of  insurance  of  either  class  would  require 
the  payment  of  premiums  perhaps  for  a  num- 
ber of  years.  For  this  purpose  the  estate 
might  oV  might  not  have  funds,  or  the  pay- 
ments might  be  so  deferred  as  t<)  unduly  em- 
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barrass  the  settlement  of  the  estate.  Con- 
gress recognized  also  that  many  policies  at 
the  time  of  bankruptcy  might  have  a  very 
eonsiderable  present  value  which  a  bankrupt 
could  realize  by  surrendering  his  policy  to 
the  company.  We  think  it  was  this  latter 
sum  that  the  act  intended  to  secure  to  cred- 
itors by  requiring  its  payment  to  the  trustee 
as  a  condition  of  keeping  the  policy  alive. 
In  passing  this  statute  Congress  intended, 
while  exacting  this  much,  that  when  that 
sum  was  realized  to  the  estate  the  bankrupt 
should  be  permitted  to  retain  the  insurance 
which,  because  of  advancing  years  or  declin- 
ing health,  it  might  be  impossible  for  him 
to  replace.  It  is  the  twofold  purpose  of  tht- 
Bankruptcy  Act  to  convert  the  estate  of  the 
bankrupt  into  cash  and  distribute  it  among 
creditors  and  then  to  give  the  bankrupt  a 
fresh  start  with  such  exemptions  and  rights 
as  the  statute  left  untouched.  In  the  light 
of  this  policy  the  act  must  be  construed.  We 
think  it  was  the  purpose  of  Congress  to  pass 
to  the  trustee  that  sum  which  was  available 
to  the  bankrupt  at  the  time  of  bankruptcv 
as  a  cash  asset,  otherwise  to  leave  to  the 
insured  the  benefit*^of  his  life  insurance." 
See  to  the  same  effect  Everett  v.  Judson. 
(1913)  228  U.  S.  474.  33  S.  Ct.  668,  67  U.  S. 
(L.  ed.)  927,  46  L.K.A.(N.S.)  154;  Andrews 
▼.  Partridge,  (1913)  228  U.  S.  479,  33  S. 
a.  570,  67  U.  S.  (L.  ed.)  929. 

The  proviso  in  section  70a,  when  analyzed, 
shows,  first,  that  the  said  section  had  in 
contemplation  policies  that  had  some  cash 
surrender  value  at  the  time  the  insured  was 
adjudged  a  bankrupt;  second,  that  when 
such  value  has  been  ascertained  and  stated 
to  the  trustee,  by  the  company  issuing  the 
policy,  the  bankrupt  may  pay  or  secure  to 
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the  trustee  the  sum  so  ascertained;  third, 
that  the  payment  must  be  made  or  security 
given  to  the  trustee  within  30  days  after 
said  value  has  been  ascertained;  fourth,  that 
upon  complving  with  these  requirements  the 
bankrupt  shall  continue  to  hold  and  own 
such  policy,  free  from  claims  of  creditors; 
and,  fifth,  that  if  the  bankrupt  complies  with 
said  requirements  the  policy  shall  not  pass 
to  the  trustee  as  assets.  ISanders  v.  JStna 
Life  Ins.  Co.,  (S.  G.  1913)  78  8.  E.  632, 
wherein  the  court  said:  ''It  will  be  ob- 
served that  policies  of  insurance  are  placed 
upon  different  footing  from  all  other  prop- 
erty vested  in  the  trustee,  and  that  it  was 
not  intended  that  the  policies,  but  only  their 
cash  surrender  value,  should  become  assets, 
unless  the  insured  failed  or  refused  to  com- 
ply with  certain  prescribed  conditions.  It  is 
true  the  proviso  contemplates  a  benefit  to 
the  bankrupt  estate,  and,  when  the  policies 
have  a  cash  surrender  value,  they  are  vested 
in  the  trustee  by  operation  of  law  in  order 
that  said  value  may  be  added  to  the  assets. 
But  the  main  object  was  to  enable  the  bank- 
rupt to  hold  and  own  the  policy  free  from 
the  claims  of  his  existing  creditors;  and  the 
onl^  effect  of  holding  that  the  title  to  the 
policies  was  vested  in  the  trustee,  even  when 
they  were  without  cash  surrender  value, 
would  be  to  defeat  the  principal  aim  of  the 
statute  without  increasing  the  assets.  The 
law  never  intends  that  an  act  should  be  done, 
when  its  effect  would  be  wholly  nugatory." 

Exempt  policies  do  not  pass.  —  To  the 
same  e^ect  as  the  original  note,  see  In  re 
Morse,  (D.  C.  Kan.  1912)  208  ^ed.  350; 
Young  V.  Thomason,  (Ala.  1912)  60  So.  272. 

Policies  included.  —  In  the  case  of  In  re 
Young,  (N.  D.  Ohio  1912)  208  Fed.  373,  the 
court  said:  "Since  the  decision  of  Holden 
V.  Stratton,  (1905)  198  U.  S.  202,  25  S.  Ct. 
656,  49  U.  S.  (L.  ed.)  1018,  there  is  no 
longer  a  question  that  the  paragraph  quoted 
from  section  70a  qualifies  or  limits  the  terms 
of  section  6  of  the  Bankruptcy  Act.  It  is 
the  holding  of  the  court,  in  substance,  that 
section  70a  deals  only  with  policies  of  in- 
surance which  are  not  exempt  under  the 
state  law." 

Death  of  insured  as  extinguishing  surrender 
value.  ^  There  is  some  confusion  as  to  the 
inference  to  be  drawn  from  certain  dicta  of 


the  courts,  to  the  effect  that  it  is  the  sur- 
render value  existing  at  the  time  of  the  fil- 
ing of  the  petition,  that  passes  to  the  trus- 
tee. But  in  a  line  of  well-considered  cases, 
it  is  held,  or  assumed,  that  it  is  the  policy 
on  the  life  of  the  bankrupt,  payable  to  his 
estate,  whether  having  a  surrender  value  or 
not,  that  passes  to  the  trustee,  as  of  the 
date  of  the  adjudication,  under  section  70a, 
as  property  which  the  bankrupt  could  have 
transferred  prior  to  the  filing  of  the  pe- 
tition, and  not  merely  the  surrender  value 
thereof.  It  is  a  personal  privilege  that  is 
conferred  upon  the  bankrupt  by  the  proviso 
in  this  section  of  the  act.  Unless  it  is  ex- 
ercised, by  the  express  language  of  the  pro- 
viso, tlie  policy,  with  all  rights  appertain- 
ing thereto,  passes  to  the  trustee  as  assets 
of  the  bankrupt's  estate.  As  said  by  the 
court  in  the  case  of  In  re  Welling,  (CCA 
7th  Cir.  1912)  113  Fed.  189:  "The  term 
'surrender  value'  has  a  defined  and  legal 
meaning,  viz.,  the  cash  value — ascertainable 
by  known  rules — of  a  contract  of  assurance 
abandoned  and  eiven  up  for  cancellation  to 
the  insurer  by  the  owner  having  a  contract 
right  to  do  so."  This  right,  in  substance 
and  in  terms,  as  thus  defined,  would  seem 
necessarily  to  imply  that  it  can  only  exist 
during  the  lifetime  of  the  insured,  "by  the 
death  of  the  insured,  the  policy  matures, 
and  such  surrender  value  is  extinguished. 
Partridge  ▼.  Andrews,  (C  C  A.  3d  Cir. 
1911)    191  Fed.  325,  41  L.R.A.(N.S.)    123. 

The  surrender  value  of  insurance  policies 
should  be  ascertained  as  of  the  time  of  the 
filing  of  the  petition  for  adjudication.  Ever- 
ett V.  Judson,  (1913)  228  U.  S.  474,  33  S. 
Ct.  568,  67  U.  8.  (L,  ed.)  927,  46  L.RwA. 
(NJS.)   164. 

Policy  in  possession  of  wife  of  bankrupt.  — 
When  it  appeared  that  the  wife  of  a  bank- 
rupt had  paid  out  of  her  own  earnings  sev- 
eral premiums  of  a  life  insurance  policy  on 
her  husband's  life,  and  had  possession  of  the 
policy,  it  was  held  that  the  court  would  not, 
on  the  application  of  the  trustee  in  bank- 
ruptcy, issue  a  summary  order  requiring  the 
bankrupt  to  surrender  the  policy  to  the  trus- 
tee, but,  at  most,  would  only  require  the 
bankrupt  to  assign  in  writing  all  of  his 
rights  under  the  policy.  In  re  Loveland, 
(C  C.  A.  1st  Cir.  1912)  200  Fed.  136. 
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A  cause  of  action  for  personal  injuries  is  not  covered  by  this  section. 
JopUn-Pittsburg  R.  Co.,  (1913)  173  Mo.  App.  371,  168  S.  W.  868. 


Becuchwood  v. 
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I.  Appeaisal  or  Pbopertt. 

Disregarding  appraisement.  —  Any  ap- 
praisement of  the  property  made  in  the  usual 
course  of  bankruptcy  proceedings  may  be 
disregarded  in  selling  it  and  the  sale  ap- 
proved by  the  court,  if  the  price  is  considered 
adequate.  In  re  Zehner,  (E.  D.  La.  1912) 
193  Fed.  787. 
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n.  Sales. 

What  may  be  sold.  —  An  article  which  in- 
fringes a  patent  may  not  be  sold.  United 
Wireless  Telegraph  (5o.  v.  National  Electric 
Signaling  Co..  {C.  C  A.  1st  Cir.  1912)  198 
Fed.  386. 

The  practice  and  good  vnll  of  a  physician 
which  are  of  course  attributable  to  his  per- 
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Bonalitj,  reputation,  or  skill,  cannot  be  sold 
by  his  trustee  in  bankruptcy.  In  re  Myers, 
(C.  C.  A.  7th  Cir.  1913)   208  Fed.  407. 

A  trustee  in  bankruptcy  may  convey  real 
estate  located  in  a  jurisdiction  other  than 
that  in  which  he  is  appointed.  Robertson 
V.  Howard,  (1913)  229  U.  S.  265,  33  S.  Ct. 
854,  67  U.  S.  (L.  ed.)  1174,  1175  {reversing 
(1910)  83  Kan.  463,  112  Pac.  162),  wherein 
the  court  said:  "This  provision  makes  it 
manifest  that  it  was  the  purpose  of  Congress 
to  give  bankruptcy  .courts  full  and  complete 
equitable  power  in  matters  of  the  adminis- 
tration and  sale  of  the  bankrupt  estate,  whol- 
ly irrespective  of  the  mere  situs  of  the  prop- 
erty, the  controlling  factor  being,  not  where 
the  property  is  situated,  but  did  it  pass  to 
the  trustee  and  is  it  a  part  of  the  estate 
subject  to  administration  under  the  direction 
of  the  court.  In  view  of  the  fact  that  the 
Bankruptcy  Act  was  enacted  long  after  the 
passage  of  the  statute  of  1893  (3  Fed.  Stat. 
Annot.  64),  and  of  the  complete  right  of  ad- 
ministration which  the  Banlcruptcy  Act  con- 
fers over  the  property,  real  and  personal, 
of  the  bankrupt  estate,  we  think  it  follows 
that  the  authority  to  realize,  by  way  of 
sale,  on  the  property  of  the  bankrupt  estate, 
cannot  be  held  to  be  limited  by  the  provisions 
of  the  act  of  1803.  Indeed,  this  conclusion 
is  additionally  demonstrated  by  the  fact  that 
as  recognized  by  No.  18  of  the  General 
Orders  in  Bankruptcy,  in  disposing  by  sale  of 
the  property  of  the  bankrupt,  a  oankruptcy 
court,  as  to  both  real  and  personal  property, 
may,  if  reason  for  doing  so  exists,  direct  a 
private  sale  to  be  made."  See  to  the  same 
effect  T.  F.  Wells  &  Co.  v.  Sharp,  (C.  C.  A. 
8th  Cir.  1913)   208  Fed.  393. 

Sale  of  assets  free  of  incumbrances.  —  The 
present  bankruptcy  law  makes  no  express 
provision  for  Bale  by  the  trustee  free  of  in- 
cumbrance, but  it  is  uniformly  held  that 
he  may  be  authorized  so  to  sell  if  there  are 
reasonable  grounds  for  believing  that  more 
could  be  realized  than  the  amount  of  the 
incumbri^ice.  In  re  Roger  Brown  &  Co., 
(C.  C.  A.  8th  Cir.  1912)    196  Fed.  758. 

When  sale  free  from  incumbrances  will  be 
ordered  —  Oenerally.  —  To  the  same  effect 
as  the  original  note,  see  In  ro  Fayetteville 
Wagon- Wood  &  Lumber  Co.,  (W.  D.  Ark. 
1912)    197   Fed.  180. 

Manner  of  selling  assets —  General  rules 
of  procedure  govern.  —  A  sale  by  a  trustee 
in  bankruptcy,  except  where  otherwise  con- 
trolled by  statute,  is  subject  to  the  general 
rules  and  principles  of  procedure  obtaining 
in  other  judicial  proceedings.  In  re  Wil- 
liams,  (C.  C.  A.  4th  Cir.  1912)   197  Fed.  1. 

Public  sale.  —  The  provisions  of  the  Act 
of  March  3,  1893,  ch.  225,  §  1,  3  Fed.  Stat. 
Annot.  64,  requiring  the  sale  of  real  prop- 
erty under  decree  of  any  United  States  court 
to  be  by  public  sale  at  the  court  house  of 
the  county,  parish  or  city  in  which  the  land, 
or  the  greater  part  thereof,  is  located  or  on 
the  premises,  applies  to  a  sale  of  real  prop- 
erty of  a  bankrupt.  In  re  Britannia  Min- 
ing Co.,  (W.  D.  Wis.  1912)   197  Fed.  459. 


Though  the  trustee  reduces  the  estate  to 
money  *'under  the  direction  of  the  court,'' 
this  no  more  necessitates  an  order  of  the 
court  to  sell  realty  at  public  auction  than  to 
collect  a  chose  in  action.  Therein  the  court 
may,  but  need  not,  give  special  directions,  in 
the  nature  of  orders.  The  creditors  are  en- 
titled to  notice  of  proposed  sales,  but  this 
may  be  given  by  the  trustee  by  order  of  the 
judge.  In  re  La  France  Copper  Co.,  (D.  C. 
Mont.  1913)   205  Fed.  207. 

Sale  sabject  to  incumbrances.  —  The  doe- 
trine  of  caveat  emptor  applies  in  the  case  of 
a  purchaser  who  is  expressly  informed  that 
the  trustee  is  selling  only  such  title  as  he 
possessed,  and  knows  that  the  title  is  in 
btigatior  Id  re  Frasin,  (C.  C.  A.  2d  Cir. 
1912)    201   Fed.   343. 

Quitclaim  deed,  —  In  Hinchman  ▼.  Consoli- 
dated Arizona  Smelting  Co.,  (D.  C.  Me. 
1912)  198  Fed.  907,  wherein  the  purchaser  of 
land  got  only  a  quitclaim  deed,  it  was  held 
that  he  took  only  the  properly  which  the 
bankrupt  had. 

Effect  of  sale  of  assets  on  good  will  and 
trademarks.  ^  In  the  case  of  In  re  Jaysee 
Corset  Co.,  (S.  D.  N.  Y.  1911)  201  Fed. 
779,  a  trustee  sold  the  goods  and  chattels 
of  the  bankrupt  but  made  no  attempt  to  sell 
the  good  will  of  his  business,  nor  her  trade- 
mark, nor  did  he  sell  the  business  as  a  going 
concern.  The  court  said:  "The  effect  of 
these  proceedings  by  the  trustee  was  to  kill 
the  good  will  and  destroy  the  trademark; 
for  it  is  admitted  that  this  particular  kind 
of  trademark  cannot  pass  except  in  con- 
junction with  the  good  will  of  a  business. 
VVliat  has  become  of  the  bankrupt's  business? 
It  stopped  by  bankruptcy,  was  killed  by  the 
trustee's  sale,  and  the  present  intended  ac- 
tion on  the  part  of  the  trustee  is  an  attempt 
to  galvani:^  it  into  life  again,  something 
which  cannot  be  done." 

Setting  sale  aside  —  Inadequacy  of  price.  — 
Mere  inadequacy  of  price  is  not  enough  to 
warrant  setting  aside  tlic  sale.  It  must  be 
admitted  that  no  hard  and  fast  line  can 
be  drawn  between  mere  inadequacy  and  gross 
inadequacy;  but  there  is  a  difference,  al- 
though it  is  impossible  to  state  it  with  pre- 
cision. Every  case  must  necessarily  be  judged 
upon  its  own  facts.  In  re  Metallic  Specialty 
Mfg.  Co.,   (E.  D.  Pa.  1912)   193  Fed.  300. 

Trustee's  misconduct.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Williams,  (C. 
C.  A.  4th  Cir.  1912)   197  Fed.  1. 

For  circumstances  held  to  be  insufficient 
to  require  the  setting  aside  of  a  sale,  see  In 
re  Charles  Knosher  &  Co.,  (C.  C.  A.  9th  Cir. 
1912)    197  Fed.  136. 

Confirmation  of  sale.  —  Notice  need  not  be 
given  the  creditors  of  an  application  to  con- 
firm the  sale.  In  re  Nevada-Utah  Mines  k 
Smelters  Corporation,  (S.  D.  N.  Y.  1912) 
198  Fed.  497. 

An  order  confirming  a  sale  of  the  interest 
of  the  bankrupt  in  property  left  to  him  under 
a  will  was  reviewed  in  the  case  of  In  re 
Crouse,  (N.  D.  N.  Y.  1912)  196  Fed.  907  and 
the  order  of  confirmation  affirmed. 
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Power  conferred  on  trustee.  —  To  the  same 
effect  as  the  original  note,  see  Peterson  v. 
Mettler,  (W.  D.  Wash.  1912)  198  Fed.  938; 
National  Bank  of  Athens  t.  Shackelford, 
(G.  C.  A.  5th  Cir.  1913)   208  Fed.  677. 

'Not  limited  to  transfers  ioithin  four 
months  period.  —  Ck>rey  v.  Blackwell  Lumber 
Co.,  (1913)  24  Idaho  642,  136  Pac.  742; 
Underieak  ▼.  Scott,  (1912)  117  Minn.  136, 
134  N.  W.  731. 

Trustee  vested  with  rights  of  creditor. — 
This  subdivision  does  not  authorize  the  trus- 
tee to  avoid  a  transfer,  unless  some  creditor, 
by  proper  proceeding,  might  have  avoided  it 
in  his  own  favor.  May  hew  v.  Todisman, 
(1912)   246  Mo.  288,  151  S.  W.  436. 

The  trustee  in  bankruptcy,  under  the 
United  States  bankrupt  law,  holds  a  position 
analogous  to  that  formerly  held  by  the  as- 
signee in  insolvency  under  the  state  law. 
Such  assignee  had  the  right  to  sue  for  and 
recover  everything  due  to  the  estate  for  the 
benefit  of  the  cr^itors.  Where  a  pretended 
transfer  from  the  assignor  was  void  as  to 
creditors,  the  title  passed  to  the  assignee  in 
insolvency  for  the  benefit  of  the  creditors, 
and  he  was  authorized  to  maintain  an  action 
on  their  behalf  to  reduce  the  property  to 
possession.  As  between  the  creditors  and  the 
debtor,  who  fraudulently  conveyed  property 
to  defeat  them,  he  was  regarded  as  holding 
the  title  to,  or  an  interest  in,  the  property 
conveyed,  and  it  therefore  passed  to  the  as- 
signee. The  same  principle  holds  now  as  to 
the  trustee  in  bankruptcy.  Meyer  v.  Perkins, 
(1912)   20  Gal.  App.  661,  130  Pac.  206,  208. 

The  estate  and  subject-matter  being  in 
custodia  legis,  the  law  takes  care  of  the 
creditor,  and  the  trustee  in  bankruptcy,  as 
the  arm  of  the  court,  acts  for  and  on  be- 
half of  the  creditor  in  that  particular,  so 
that  whatever  the  creditor  might  do  in  avoid- 
ing the  deed  of  his  debtor  for  fraud  the 
trustee  in  bankruptcy  may  do  under  the 
present  Bankrupt  Act  as  a  sort  of  alter 
ego.  Such  trustee  takes  title  to  the  bank- 
rupt's property,  including  that  conveyed  in 
fraud  of  creditors,  contrary  to  the  terms  of 
the  Bankrupt  Act,  but  he  takes  it  subject 
to  outstanding  equities,  to  which  the  title 
was  subject  in  the  hands  of  the  bankrupt. 
Goleman  v.  Hagey,  (1913)  252  Mo.  102,  158 
S.  W.  829. 

Fraudulent  conveyances.  —  This  section  in- 
cludes fraudulent  conveyances  which  are  so 
by  common  law,  by  statute  law,  and  by  any 
recognized  rule  of  law  other  than  the  special 
provisions  of  the  bankrupt  statute.  To  give 
the    trustee    the    title    to    property    trans- 


ferred by  the  bankrupt,  and  a  right  to  re- 
cover such  property,  the  conveyance  must 
be  fraudulent  as  to  creditors  under  the  com- 
mon law  or  statute  law.  There  must  be 
fraud  in  fact,  as  distinguished  from  the  con- 
structive fraud  that  is  sufficient  where  it  is 
so  provided  in  the  bankruptcy  act.  Under- 
ieak V.  Scott,  (1912)  117  Minn.  136,  134 
N.  W.  731. 

Consent  of  defendant. — Actions  may  be 
brought  by  a  trustee  in  the  courts  of  bank- 
rupt^ in  cases  coming  within  the  terms  of 
section  70,  subd.  **e,**  without  the  consent  of 
the  defendant,  since  the  amendment  of  sec- 
tion 23b  by  the  act  of  Gongress  of  June 
25,  1910.  Newcomb  t.  Biwer,  (D.  G.  8.  D. 
1912)  199  Fed.  529,  wherein  the  court  said: 
"Prior  to  the  amendment  of  section  23b  in 
1903,  suits  by  a  trustee  under  subdivision  'b' 
of  section  60,  subdivision  'e'  of  section  67, 
or  subdivision  'e'  of  section  70  could  not 
be  brought  in  the  United  States  District 
Gourts,  unless  by  consent  of  the  proposed  de- 
fendant. And  in  1903  the  words  'except  suits 
for  the  recovery  of  property  under  section 
sixty,  subdivision  "b,"  and  section  sixty-seven, 
subdivision  "e,"  '  were  .added.  By  the  act  of 
Gongress  of  June  25,  1910,  subdivision  'b' 
of  section  23  was  amended  by  adding  to  the 
exception  named  in  the  amendment  of  1903, 
above  set  forth,  the  words  'and  section 
seventy,  subdivision  "e."' 

"If  this  is  a  case  that  comes  within  the 
provisions  of  subdivision  V  of  section  70  of 
the  Bankruptcy  Act,  it  is  within  the  excep- 
tion provided  by  the  amendment  of  June  25, 
1910,  to  section  23,  subd.  'b,'  of  the  bank- 
ruptcy law.  It  seems  that  the  onlv  purpose 
of  these  amendments  was  to  make  excep- 
tions to  the  limitation  on  the  jurisdiction  of 
the  District  Gourts,  and  thereby  extend  their 
jurisdiction  to  such  cases  as  were  brought 
under  the  authority  provided  by  subdivision 
'b'  of  section  60,  'e'  of  67,  and  *e'  of  70." 

Amount  of  recovery.  —  Where  a  summary 
action  is  brought  by  a  trustee  to  recover  the 
value  of  property  transferred  after  the  pe- 
tition in  bankruptcy  was  filed  and  it  ap- 
pears that  the  transferee  had  mingled  the 
property  with  his  own  and  sold  part  of  it, 
the  amount  required  to  be  restored  for  the 
property  sold  should  represent  the  actual 
value  of  the  goods  when  transferred,  and  not 
the  amount  paid  by  the  transferee  for  them. 
In  re  Denson,  (N.  D.  Ala.  1912)  195  Fed. 
854. 

This  section  is  dted  in  Grinstead  v.  Union 
Savings  &  Trust  Go.,  (€.  G.  A.  9th  Gir.  1911) 
190  Fed.  546. 


1912  Supp.,  p.  846,   sec.  70e.     [Jurisdiction.] 


In  general  —  This  amendment  seems  to 
have  no  limitation  except  that  the  transfer 
must  be  one  which  any  creditor  could  avoid, 
and  is  reconcilable  with  sec.  23,  subdivisions 
a  and  b  (1912  Supp.  594.)  Wood  v.  A. 
Wilbert*s  Sons  Shingle  &  Lumber  Go.,  (1912) 
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226  U.  S.  384,  33  S.  Ct.  125,  67  U.  8. 
(L.  ed.)  251,  wherein  the  court  said:  "The 
amendment  was  a  part  of  the  same  act  and 
passed  at  the  same  time  that  the  amend- 
ment to  subdivision  b  of  section  23  was, 
and    we    must    assume   that   they   were   in- 


1912  Snpp^  p.  846,  sec.  70e. 


BANKRUPTCY. 


1912  Supp^  p.  848,  MC  72. 


tended  not  to  conflict  but  to  be  in  accord 
as  provisions  for  different  situations.  In 
other  words,  that  it  was  the  intention 
that  each  cdiould  have  its  proper  appli- 
cation distinct  from  and  harmonious  with 
that. of  the  other.  Such  application  is  ob- 
serred  by  distinguishing  between  jurisdic- 
tion over  the  subject-matter  and  jurisdiction 
over  the  person,  as  pointed  out  by  the  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit 
in  Hull  V.  Burr,  (1907)  163  Fed.  945,  ap- 
*  proving  and  following  Gregory  v.  Atkinson, 
(E.  D.  Mo.  1904)  127  Fed.  183.  In  other 
words,  the  respective  sections  and  their  sub- 
divisions confer  jurisdiction  on  the  designated 
courts  so  far  as  it  is  dependent  upon  the 
character  of  the  suits,  but  when  the  condi- 
tion expressed  in  subdivision  b  of  section  23 
exists  the  consent  of  the  defendant  determines 
the  court,  except  when  the  suit  is  'for  the 
recovery  of  property  under  section  60,  sub- 
division b,  and  section  67,  subdivision  e/ 
These  special  exceptions  exclude  any  other." 

Jurisdiction  of  state  courts.  —  To  the  same 
effect  as  the  original  note,  see  Hull  v.  Hud- 
son, (1911)  9  Del.  Ch.  205,  80  Atl.  674; 
Hobbs  V.  Frazier,  (1911)  61  Fla.  611,  65 
So.  848. 

Section  70e  expressly  authorizes  the  trus- 
tee in  bankruptcy  to  proceed  in  the  bankrupt 
court  or  a  state  court  to  recover  property 
fraudulently  disposed  of  by  the  bankrupt, 
and  there  is  no  reason  why  he  may  not 
prosecute  in  a  state  court  a  suit  instituted 
by  a  creditor  before  the  debtor  is  adjudged 
a  bankrupt.  If  he  neglects  to  do  so,  a  cred- 
itor may  apply  to  the  bankrupt  court  to 
require  him  to  prosecute  the  suit,  or,  upon 
his  refusal  to  do  so,  the  creditor  may,  alter 
making  him  a  party,  proceed  with  the  suit  to 
a  final  decree.  Blick  v.  Nimmo,  (1913)  121 
Md.   139,  88  Atl.   116. 

Effect  of  subsequent  proceedings  in  bank- 
ruptcy court.  —  A  trustee  in  bankruptcy  may 
institute  proceedings  in  a  court  of  bankruptcy 
or  in  a  state  court  for  the  recovery  of  prop- 
erty fraudulently  disposed  of  by  the  bank- 
rupt. And  where  a  judgment  creditor,  more 
than  four  months  prior  to  the  filing  of  a  pe- 
tition in  bankruptcy  against  his  debtor,  files 
a  bill  in  a  state  court  to  set  aside  a  fraud- 
ulent transfer  of  his  property,  and  the  state 
court  acquires  jurisdiction  of  the  parties  and 
the  subject-matter  of  the  suit,  its  jurisdiction 


is  not  divested  by  subsequent  proceedings  in 
bankruptcy  against  the  debtor.  This  rule  is 
now  well  recognized,  and  is  firmly  estab- 
lished by  the  decisions  of  the  Supreme  0)urt 
of  the  United  States.  Blick  v.  Nimmo, 
(1913)  121  Md.  139,  88  Atl.  116. 

Rule9  governing  pleading  and  proof. — 
A  trustee  in  bankruptcy  suing  under  the  pro- 
visions of  section  70e  of  the  Bankrupt  Act 
must,  if  suit  is  brought  in  a  state  court, 
bring  himself  within  the  limits  of  the  plead- 
ing and  proof  prescribed  by  the  statutes  and 
decisions  of  the  state  where  the  suit  is 
brought.  Coleman  v.  Hagey,  (1913)  252  Mo. 
102,  158  S.  W.  829. 

Bill  in  equity  —  A  lleaing  fraud.  —  A  bill 
by  a  trustee  to  set  aside  a  fraudulent  trans- 
fer of  the  bankrupt  must  state  facts  show- 
ing that  the  transfer  was  made  for  the  pur- 
{)ose  of  defrauding  creditors,  a  general  al- 
egation  to  that  eflect  being  insufficient.  Mc- 
Key  v.  Smith,  (1912)  255  111.  465,  99  N.  E. 
695.  • 

Alleging  reduction  of  claim  to  judgment  and 
insufficient  assets.  —  In  ordinary  bills  to  set 
aside  a  transfer  of  property  in  fraud  of 
creditors  it  is  essential  to  the  maintenance 
of  the  suit  that  the  complainant  shall  have 
reduced  his  claim  to  judgment.  No  such 
requirement  exists  where  a  trustee  in  bank- 
ruptcy brings  such  a  suit  under  the  Bank- 
ruptcpr  Act,  but  it  is  essential  that  he  show 
by  his  bill  that  the  assets  are  insufficient 
to  satisfy  the  claims  of  creditors.  The  trus- 
tee can  only  apply  the  assets  upon  allowed 
claims.  If  the  assets  in  his  hands  are  suffi- 
cient to  pay  stich  claims,  there  is  no  reason 
for  the  exercise  of  the  equitable  jurisdic- 
tion to  set  aside,  as  fraudulent,  conveyances 
of  property  to  third  persons.  Conveyances 
which  may  be  set  aside  because  they  are 
constructively  fraudulent  as  to  creditors  are 
valid  between  the  parties,  and  under  the 
Bankruptcy  Act  are  valid  against  all  per- 
sons except  those  entitled  to  share  in  the 
proceeds  of  such  property — that  is,  creditors 
whose  claims  have  been  allowed  under  the 
act.  Unless  it  appears  from  the  allegations 
and  proof  that  the  property  so  conveyed  is 
needed  to  pay  such  claims,  the  trustee,  whose 
rights  are  not  superior  to  those  of  the  cred- 
itors he  represents,  has  no  right  to  have 
such  conveyances  set  aside.  McKey  v.  Smith, 
(1912)   255  III.  466,  99  N.  E.  695. 


1912  Supp.,  p.  848,  sec.  72. 

The  purpose  of  the  section  limiting  trus- 
tee's fees  was  to  prevent  the  using  up  of  the 
estate  or  exorbitant  charges  to  be  paid  out 


of  the  estate.    In  re  Margoliea,  (B.  D.  N.  T. 
1911)  191  Fed.  869. 
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BIGAMY,  POLYGAMY,  AND  UNLAWFUL 

INTERCOURSE. 


Vol.  I,  p.  704,  sec.  5352. 

Applicability  to  Creek  Nation.  — This  sec- 
tion was  never  in  force  in  the  Creek  Nation 
in  the  Indian  Territory,  among  the  members 
of  said  tribe,  who  intermarried  according  to 
the  tribal  usages  and  customs,  and  whiie  the 

Vol.  I,  p.  708,  sec.  1. 


tribal  relations  were  maintained  and  recog- 
nized by  the  United  States  government. 
Oklahoma  Land  Go.  v.  Thomas,  (1912)  34 
Okia.  681,  127  Pac.  8. 


This  act  was  never  in  force  in  the  Creek  Nation  in  the  Tndian  Territory  under  the  same 
circumstances  shown  in  the  preceding  note.  Oklahoma  Land  Co.  ▼.  TUomaSy  (1912)  34  Oklft. 
«81»  127  Pac  8. 


BRIBERY. 


Vol.  I,  p.  713,  sec.  5451. 


An  immigration  inspector  is  an  "officer," 
and  a  person  who  gives  him  a  bribe  to  in- 
duce him  to  make  a  recommendation  based 
on  false  testimony  for  a  rehearing  in  the 
ease  of   an   alien   then  under   order   of   de- 

Eortation  by  the  Secretary  of  Commerce  and 
abor,  is  liable  to  the  penalties  of  this  sec- 
tion. Becharias  y.  United  States,  (C.  C.  A. 
7th  Cir.  Idl3)  208  Fed.  143,  wherein  it  ap- 
peared that  one  Becharias  was  convicted  of 
offering  a  bribe  to  an  immigration  inspector 
and  that  the  judgment  of  conviction  was 
affirmed  on  writ  of  error.  The  facts  as  stat- 
ed by  the  court  were  as  follows:  *'Plain- 
tiff  in  error  was  indicted,  convicted,  and 
sentenced  to  the  penitentiary  for  offering 
and  giving  $160  as  a  bribe  to  one  Plumly, 
an  immigration  inspector,  to  induce  him  to 
make  a  recommendation  based  on  false  tes- 


timony for  a  rehearing  fn  the  ease  of  one 
Kosmos,  then  under  order  of  deportation  by 
the  Secretary  of  Commerce  and  Labor;  said 
order  being  addressed  to  the  Commissioner 
of  Immigration. 

"Under  the  law  and  the  regulations  of  the 
department,  which  have  the  force  of  law, 
Plumly  was  an  officer  of  the  United  States, 
and  to  make  recommendation  for  or  against 
a  rehearing  for  an  alien  under  order  of  de- 
portation was  in  the  line  of  his  official  duty. 
Until  the  man  was  actuallv  deported,  and 
while  it  was  in  the  power  of  the  department 
to  grant  a  rehearing,  the  proceeding  was 
'pending*  within  the  meaning  of  the  law. 

"We  find  no  error  in  the  rulings  of  the 
trial  court  either  on  the  sufficiency  of  the  in- 
dictment or  in  the  admission  or  rejection  of 
evidence." 


CHARITIES. 


1912  SUpp.,  p.  32,  sec.  1. 

Red  cross  as  trademark.  —  In  Loonen  v. 
Deitsch,  (S.  D.  N.  Y.  1011)  189  Fed.  487, 
the  eourt  answering  an  argument  that  it 
was  against  public  policy  to  allow  the  Red 
Cross  to  become  a  trademark  said:  "This 
Deeds  no  answer  after  the  Acts  of  1906  and 
1910.     Whatever  may  have  been  the  policy 


before.  Congress  has  now  definitely  declared 
in  the  proviso  of  the  latter  act  that  it  would 
permit  such  marks  if  they  antedated  1905. 
Congress  had  power  so  to  legalize  the  use 
of  it;  the  question  of  public  policy  was  for 
it  and  for  it  alone,  and  it  is  now  finally 
closed." 


551 


CHINESE  EXCLUSION. 


Vol.  I,  p.  759,  sec.  1. 

This  Act  teems  to  restrict  the  activities 
of  the  United  States  attomeys  and  the  au- 
thority of  the  United  States  commissioners 
in  the  enforcement  of  the  deportation  laws 
to  their  respective  districts.     Unit^  States 


T.  Chin  Tong,  (C.  C.  A.  5th  Cir.  1011)   192 
Fed.  486. 

Arrest  made  on  warrant  procured  hy 
sworn  complaint.  —  United  States  v.  Chin 
Tong,  (C.  G.  A.  6th  Cir.  1911)  192  Fed.  486. 


Vol-   \f  p.  760,   sec.  2.       IDeportation,  how  executed.^ 


BaiL  —  The  provision  that  "such  Chinese 

Cirson''  shall  not  be  admitted  to  bail  re- 
tes  to  a  final  order  of  deportation.  Unit- 
ed States  V.  Yce  Yet,  (D.  C.  N.  J.  1911) 
192  Fed.  677,  wherein  the  court  said:  "The 
fourth  cause  of  demurrer  refers  to  a  provi- 
sion of  the  statute  which  manifestly  relates 

Vol.  I,  p.  763,  sec.  2. 

Evidence.^ In  proceedings  before  a  United 
States  commissioner  for  the  deportation  of 
Chinese  persons,  statements  made  by  such 
persons  under  oath  to  the  immigration  in- 
spector after  they  had  been  advised  by  the 
inspector  that  the  intention  was  to  ask  them 
questions  touching  their  right  to  remain  in 

Vol.  I,  p.  763,  sec.  3. 

The  provisions  of  this  section  are  constitn- 
tional.  To  the  same  effect  as  the  original 
note,  see  Bak  Kun  v.  United  States,  (C.  C.  A. 
6th  Cir.  1912)   196  Fed.  63. 

Burden  of  proof.  —  In  Chinese  cases  the 
burden  is  upon  the  one  asserting  his  right 
to  remain  in  the  United  States  to  establish 
such  right  by  affirmative  proof.  Lum  Bing 
Wey  V.  United  SUtes,  (W.  D.  Tex.  1912) 
201  Fed.  379. 

In  Yee  Ging  v.  United  States,  190  Fed. 
270,  the  facts  were  as  follows:  The  ap- 
pellant was  arrested  in  a  laundry  at  Fort 
Bliss,  Tex.,  near  £1  Paso,  for  being  unlaw- 
fully in  the  United  States.  In  the  order  of 
deportation  it  is  recited  by  the  commissioner 
that  he  is  a  Chinese  person  and  a  laborer 
by  occupation,  and  that  he  failed,  upon  the 
hearing,  to  establish  by  affirmative  proof  his 
lawful  right  to  remain  in  the  country.  The 
appellant  bases  his  claim  of  exemption  from 
arrest  on  the  ground  that  he  is  a  citizen  of 
the  United  States,  having  been  bom.  it  is 
asserted,  in  San  Francisco,  Cal.  At  the 
hearing  before  the  commissioner  the  appel- 
lant introduced  the  depositions  of  two  Chi- 
nese witnesses  for  the  purpose  of  proving 
his  birth  as  claimed.  When  the  cause  was 
before  the  court  on  appeal  the  testimony  of 


to  a  /InaZ  order  of  deportation,  otherwise 
the  marshal  would  be  required  to  execute, 
with  all  convenient  dispatch,  an  order  of  de- 
portation made  by  a  commissioner,  notwith- 
standing the  act  gives  an  appeal  from  sueh 
order  to  the  District  Court." 


the  United  States  and  that  they  need  not 
answer  the  questions  unless  they  wished  to, 
and,  further,  that  the  answer  might  be  used 
against  them,  are  admissible.  Bak  Kun  v. 
United  SUtes,  (C.  C.  A.  6th  Cir.  1912)  196 
Fed.  63. 
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several  other  witnesses  was  heard,  including 
that  of  the  appellant,  the  Chinese  interpre- 
ter, and  three  or  four  others.  Several  photo- 
graphs of  the  appellant  were  also  admitted 
in  evidence.  On  these  facts  the  court  said: 
"The  first,  and  it  may  be  said  the  serious, 
question  which  confronts  the  court  in  the 
consideration  of  this  case  is  the  following: 
The  appellant  having  been  arrested  in  the 
state  of  Texas  for  being  unlawfully  here  and 
claiming  to  be  a  citizen  of  the  United  States, 
is  he  required  to  establish  by  proof  the  fact 
of  his  birth  in  the  country?  or  is  the  burden 
of  proof  upon  the  government  to  show  that 
he  was  not  born  in  the  United  States?  Coun- 
sel for  the  appellant  insist  that  the  Circuit 
Court  of  Appeals  for  this  circuit,  in  the 
case  of  Gee  Cue  Beng  v.  United  States,  184 
Fed.  383,  106  C.  C.  A.  493.  has  answered  the 
second  question  in  the  affirmative.  And  it 
appears  from  an  examination  of  that  case 
that  the  view  advanced  by  counsel  is  cor- 
rect. The  decision  in  Gee  Cue  Seng's  case 
seems  to  have  been  placed  upon  two  grounds: 
( 1 )  That  the  appellant  established  by  sworn 
witnesses  'a  strong  affirmative  case'  that  he 
was  a  citizen  of  the  United  States;  and  (2) 
that  the  burden  was  on  the  government  to 
establish   his   non-citizenship.     In   reference 


VoL  I,  p.  763,  sec.  3. 


CHINESE  EXCLUSION. 


Vol.    1,   p.   763,   sec.    3. 


to  the  second  ground,  the  only  one  that  it  is 
necessary  to  consider,  the  court,  without  ad- 
vancing any  independent  reasons  of  its  own, 
noted  its  concurrence  with  the  views  and 
reasoning  of  the  Circuit  Court  of  Appeals  for 
the  Seventh  circuit,  as  expressed  in  the  opin- 
ion of  Judge  Grosscup  in  Moy  Suey  v.  United 
States,  147  Fed.  697,  78  G.  C.  A.  85.  The 
question  presented  is  one  of  far-reaching  im- 
portance, and  if  the  doctrine  in  Moy  Suey's 
case  should  be  ultimately  sustained  by  the 
Supreme  Court  the  effect  would  befto  seri- 
ously impair,  in  the  judgment  of  the  writer, 
the  eflSciency  of  the  Chinese  exclusion  laws 
enacted  by  the  Congress.  What  ruling  the 
Supreme  Court  may  finally  make  is  a  matter 
which  that  eminent  tribunal  will  determine 
for  itself.  But  the  question,  it  is  thought, 
has  heretofore  been  decided  precisely  to  the 
contrary  by  the  Supreme  Court  in  the  case 
of  Chin  Bak  Kan  v.  United  States,  186  U. 
S.  193,  '22  Sup.  Ct.  891,  46  L.  ed.  1121. 
And  it  is  worthy  of  remark  that  no  refer- 
ence is  made  to  that  case  by  Judge  Gross- 
cup  in  his  opinion  delivered  in  the  case  of 
Moy  Suey.  But  he  appears  to  proceed  upon 
the  assumption  that  a  different  rule  of  evi- 
dence should  be  applied  to  a  Chinese  person 
'physically  and  politically'  in  the  country 
from  that  applicable  to  such  a  person  who 
is  stopped  at  the  border  line  and  refused 
admission.  In  the  latter  case  he  admits,  in 
consonance  with  the  holding  in  United 
States  V.  Ju  Toy,  198  U.  S.  253,  25  Sup.  Ct. 
644,  49  L.  ed.  1040,  that  the  burden  of  prov- 
ing citizenship  is  upon  the  Chinese  person 
seeking  admission.  But  in  the  former  he 
seems  to  insist  that  where  the  Chinese  per- 
son claims  to  be  a  citizen  the  government 
must  prove  that  he  is  not  native  born.  The 
statute  makes  no  such  distinction,  nor  is 
it  to  be  found,  so  far  as  the  court  is  ad- 
vised, in  any  case  decided  by  the  Supreme 
Court." 

Nature  of  proof.  —  By  the  law  the  Chi- 
nese person  must  be  adjudged  unlawfully 
within  the  United  States  unless  he  *'shall  es- 
tablish bv  affirmative  proof,  to  the  satis- 
faction of  such  justice,  judge,  or  commission- 
er, his  lawful  right  to  remain  in  the  United 
States."  As  applied  to  aliens  there  is  no 
question  of  the  validity  of  that  provision, 
and  the  treaty,  the  legislation,  and  the  cir- 
cumstances considered,  compliance  with  its 
requirements  cannot  be  avoided  by  a  mere 
assertion  of  citizenship.  The  facts  on  which 
such  a  claim  is  rested  must  be  made  to  ap- 
pear.    And  the  inestimable  heritage  of  citi 


citizenship,  to  prove  his  citizenship.  Woo 
Jew  Dip  V.  United  States.  (C.  C.  A.  5th  Cir. 
1911)   192  Fed.  471. 

Sight  of  appeaL  —  The  right  of  appeal 
from  the  District  Court  to  the  Circuit  CJourt 
of  Appeals  is  unquestioned.  Woo  Jew  Dip 
V.  United  States,  (C.  C.  A.  5th  Cir.  1911) 
192  Fed.  471. 

Bail  pending  appeaL  —  While  there  is  no 
specific  authority  for  admitting  to  bail  a 
Chinese  person  who  has  taken  an  appeal  from 
an  order  of  tlie  District  judge  for  his  depor- 
tation, the  court  may  in  its  sound  discretion 
admit  to  bail.  United  States  v.  Yee  Yet,  (D. 
C.  N.  J.  1911)  192  Fed.  577,  wherein  the 
court  said:  "An  examination  of  the  Chinese 
exclusion  act  and  its  amendments  shows  that 
there  is  no  specific  authority  for  admitting  to 
bail  a  Chinese  person  who  has  taken  an  ap- 
peal from  an  order  of  the  District  Judge  for 
his  deportation,  and  yet  such  appeals  have 
been  taken  to  and  heard  and  determined  by 
different  courts  of  appeals,  for  instance,  by  the 
Third  Circuit  Court  of  Appeals,  in  the  case 
of  Toy  Tong  et  al.  v.  United  States,  146  Fed. 
343,  76  C.  C.  A.  621,  by  the  Second  Circuit 
Court  of  Appeals  in  Re  Yee  King  et  al.  v. 
United  States,  179  Fed.  368,  102  C.  C.  A.  646, 
and  by  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  in  Re  Gee  Cue  Beng  v.  United 
States,  184  Fed.  383,  106  C.  C.  A.  493.  See 
also  In  re  United  States,  194  U.  S.  194,  24 
Sup.  Ct.  .629,  48  L.  ed.  931.  Furthermore, 
it  has  been  the  practice  in  this  circuit  pend- 
ing such  an  appeal  to  admit  the  appellant 
to  bail,  and  from  the  opinions  in  Re  Ah  Tai, 
(D.  C.)  126  Fed.  795,  and  in  Re  Lum  Poy  et 
al,  (C.  C.)  128  Fed.  974,  a  like  practice  ao- 
pears  to  have  been  followed  upon  appeals 
taken  from  the  order  of  a  commissioner  to 
the  District  Court  in  the  states  of  New  York, 
Massachusetts,  Vermont,  California,  Idaho, 
Oregon,  and  Montana.  While  it  is  true,  as 
stated,  that  the  above  cades  relate  to  the  al- 
lowance of  bail  upon  an  appeal  from  an  or- 
der of  deportation  made  by  a  United  States 
commissioner  to  the  District  Court,  and  not 
from  an  order  of  that  court  to  the  Circuit 
Court  of  Appeals,  still  in  principle  they  are 
the  same.  There  is  no  express  statutory  au- 
thority for  the  allowance  of  bail  in  either 
case.  Hence,  if  it  is  allowable  in  the  one, 
it  would  seem  to  be  in  the  other.  Under  the 
authority  of  United  States  v.  Fah  Chung, 
(D.  C.)  *132  Fed.  109,  In  re  Ah  Tai,  (D.  C.) 
125  Fed.  795,  In  re  Lum  Pov  et  al.,  (C.  C.) 
128  Fed.  974,  In  re  Chin  Wah,  (D.  C.)-  182 
Fed.  256,  and,  further,  in  view  of  the  prac- 


zenship  is  not  to  be  conceded  to  those  who"    tice  which  has  so  generally  obtained  in  like 


seek  to  avail  themselves  of  it  under  pressure 
of  a  particular  exigency,  without  being  able 
to  show  that  it  was  ever  possessed.  Yee 
Ging  V.  United  States,  (W.  D.  Tex.  1911) 
190  Fed.  270,  follotoing  Chin  Bak  Kan  v. 
United  States,  (1902)  186  U.  S.  193,  22  S. 
Ct.  891,  46  U.  S.  (L.  ed.)  1121. 

Amount  of  proof.  —  Deportation  cases  are 
civil  and  not  criminal  in  their  nature  and 
to  be  decided  by  the  preponderance  of  evi- 
dence even  if  the  burden  of  proof  is  on  the 
person  charged  with  alienage,  but  asserting 
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cases,  I  feel  constrained  to  uphold  these 
bonds  and  overrule  the  demurrers.  It  is  not 
to  be  inferred,  however,  from  that  remark, 
that  I  do  not  agree  with  those  decisions.  1 
think  they  are  right,  and  that  the  question 
of  admitting  to  bail  a  Chinese  person  ordered 
deported  pending  an  appeal  from  the  order 
of  deportation  rests  in  the  sound  discretion 
of  the  court." 

Conclusiveness  of  findings  by  commissioner 
on  questions  of  facts.  —  It  is  the  settled  gen- 
eral rule  that  the  finding  of  a  commissioner 
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who  sees  and  hears  Chinese  witnesses  sworn 
in  behalf  of  Chinese  persons  of  the  prohibit" 
ed  class  seeking  entry  to  the  United  States, 
and  who  reaches  the  deliberate  conclusion 
that  they  are  not  entitled  to  credit,  will  not 
be  reversed  by  an  appellate  court.  Chin 
Ken  V.  United  States,  (C.  C.  A.  2d  Cir.  1911) 

101  Fed.  817;  Chu  King  Foon  v.  United 
States,  (C.  C.  A.  2d  Cir.  1911)  191  Fed.  822; 
Gong  Kom  Wood  v.  United  States,  (C,  C.  A. 
2d  Cir.  1911)  191  Fed.  830.  See  also  Unit- 
ed States  V.  Lee  Chung,  (D.  C.  N.  J.  1913) 
206  Fed.  367,  wherein  the  court  said: 
"Where  the  reviewing  court  has  nothing  be- 
fore it  except  the  transcribed  testimony,  and 
the  commissioner  declares  that  the  witnesses 
were  not  entitled  to  belief,  his  finding  will 
not  be  disturbed,  unless  it  is  manifest  that 
he  acted  arbitrarily." 

Finding  should  not  be  disturbed  on  re- 
view, unless  the  record  clearly  shows  that 
an  obvious  mistake  was  made  by  the  trial 
court  in  the  consideration  of  the  evidence. 
Fong  Gum  Tong  v.  United  States,  (C.  C.  A. 
7th  Cir.  1911)  192  Fed.  320,  wherein  the 
court  said:  "An  order  that  appellant  be 
deported  as  a  Chinese  laborer  found  in  the 
United  States  in  violation  of  the  Chinese  ex- 
clusion act,  rendered  by  a  United  States  com- 
missioner and  affirmed  by  the  District  Court 

Vol.  I,  p.  772,  sec.  13. 

Jurisdiction  of  commissioner.  —  In  United 
States  v.  Chin  Tong,  (C.  C.  A.  6th  Cir.  1011) 

102  Fed.  485,  the  court  commenting  on  this 
section  said:  "It  does  not  seem  to  us  that 
this  section  would  authorize  a  commissioner 
to  issue  a  writ  to  arrest  a  Chinese  person 


on  a  hearing  de  novo,  is  presented  for  re- 
view. Appellant's  defense  was  that  lie  was  a 
native-born  citizen,  and  his  contention  iiere 
is  that  the  finding  against  hiiu  is  not  sus- 
tained by  the  evidence.  He  was  entitled  to 
a  judicial  determination  of  his  claim  that 
he  was  a  native-born  citizen.  Moy  Suey  v. 
United  States,  147  Fed.  697,  78  C.  C.  A.  85; 
Pang  Sho  Yin  v.  United  States,  154  Fed. 
660,  83  C.  C.  A.  484;  United  States  v.  Jhu 
Why,  (D.  C.)  175  Fed.  630.  In  the  Moy  Suey 
Case,  as  in  the  others  cited,  the  finding  on 
review  was  that  the  evidence  as  a  whole  piaced 
beyond  substantial  contradiction  the  fact  that 
the  person  in  question  was  a  native-born 
citizen.  But  here  there  is  a  clear  and  sharp 
conflict.  If  the  government's  evidence  con- 
veyed the  truth,  appellant  was  born  in  China, 
and  his  contrary  statement,  in  denial  of  his 
admission  to  the  inspector,  was  a  fabrication. 
True,  his  testimony  in  the  District  Court 
that  he  was  born  in  San  Francisco' was  cor- 
roborated by  the  testimony  of  two  Chinese 
residents  of  Chicago.  But  nevertheless  the 
question  was  one  of  the  weight  and  credibili- 
ty of  the  evidence.  All  the  witnesses  were 
heard  orally  in  the  District  Court,  and  their 
appearance  and  manner  of  testifying  were 
matters  of  observation  there  that  are  not 
in  the  record  here." 


outside  of  the  commissioner's  district,  or 
that  it  would  authorize  a  Chinese  inspector 
to  arrest  such  person  without  a  warrant  in 
one  district  and  carry  him  into  another  dis- 
trict for  trial  before  a  commissioner  of  the 
latter  district." 


Vol.  I,  p.  778,  sec.  6. 

The  certificate  is  prima  facie  evidence  of 
the  Chinese  person's  right  to  enter  and  re- 
main in  the  country  and  of  the  facta  stated 
in  it.  United  States  v.  Chin  Chong  Pong, 
(S.  D.  N.  Y.  1911)  192  Fed,  722. 

The  United  States  may  controvert  the  evi- 
dence of  A  merchant  certificate,  and  hence 
may  offer  proof  collaterally  to  contradict 
the  determination  by  the  immigration  au- 
thorities that  the  Chinaman  was  entitled  to 
land  when  admitted  into  the  country. 
United  States  v.  Fong  Sen,  (E.  D.  N.  Y. 
iri3)  205  Fed.  398. 

Wives  and  minor  children.  —  To  the  same 
pffeet  aA  the  original  note,  see  United  States 
v.  Yw  Quong  Yuen,  (C.  C.  A.  8th  Cir.  1911) 
191  Fed.  28,  wherein  the  court  said:  "But 
it  is  contended  that  the  son  abandoned  his 
father  as  soon  as  he  reached  Salt  Lake  City, 
and  entered  at  once  upon  the  prohibited  oc- 
cupation of  a  laborer,  and  that  for  this  rea- 
Hon  he  lost  the  status  of  his  father  and  his 
ri(;ht  to  remain  in  this  country,  llie  case  of 
United  Stotcs  v.  Yong  Yew,  (D.  C.)  83  Fed. 
832,  and  United  States  v.  Joe  Dick,  (D.  C.) 
134  Fed.  988,  are  relied  on  to  sustain  this 
contention.      The    first-mentioned    case    dis- 
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cussed  the  evidence  adduced  with  a  view  of 
determining  the  good  faith  of  an  entry  as  a 
merchant,  and  it  was  held  that  the  prima 
facie  value  of  the  certificate  of  identification, 
there  under  consideration,  was  overcome  by 
other  facts  of  the  case.  Certainly  that  case 
affords  no  warrant  for  the  contention  than 
entry  made  lawfully  and  in  good  faith  can 
by  subsequent  conduct  of  the  immigrant  be 
held  invalid  and  of  no  effect. 

"The  other  case  presents  this  state  of  facta: 
Joe  Kin  came  to  this  country  in  1874  and 
began  trading  as  a  merchant  in  San  Francis- 
co. A  few  years  later  he  caused  his  minor 
son,  eight  years  old,  to  be  brought  over  from 
China  to  him.  The  son  lived  in  his  father's 
family  3  or  4  years,  when  the  father  left  the 
country  permanently  and  returned  to  China, 
where  he  remained.  The  boy,  then  11  or  12 
years  old,  was  thrown  upon  his  own  resources 
and  began  at  once  the  career  of  a  laborer. 
He  never  registered  as  required  by  the  acts 
of  1892  and  1893,  and  was  afterwards  ar- 
rested for  deportation  as  a  laborer  unlaw- 
fullv  within  the  United  States.  The  con- 
cession  was  made  that  he  came  into  the 
country    lawfully    as    the    minor    son    of    a 
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resident  merchant,  but  the  case  turned  on 
this  question:  Whether  his  status  as  minor 
sou  of  such  a  merchant  continued  during  the 
rest  of  his  minority,  although  his  father  had 
ceased  to  be  a  merchant,  broken  up  his 
household,  renounced  the  support  of  his  son, 
and  left  the  United  States  without  the  in- 
tention of  returning.  It  was  held  that  he 
had  lost  his  father's  status,  and  that  his 
own  status  was  determined  by  his  subse- 
quent occupation.  Without  intending  to 
approve  or  disapprove  the  conclusion  reached 
in  that  case,  it  is  clear  that  it  has  little,  if 
any,  similarity  to  the  one  before  us.  The 
appellee's  status  and  right  of  residence  in 
this  country  were  fixed  by  his  lawful  entry 
while  a  minor  son  of  his  father,  who  then 
resided  here  as  a  Chinese  merchant.  Pre- 
sumptively this  status  and  this  right  re- 
mained with  him  thereafter  wards.  His  fa-* 
ther  was  a  merchant  in  Salt  Lake  City  when 
the  boy  came.  He  has  continued  to  be  such 
a  merchant  from  that  day  to  this.  He  has 
never  left  the  country  with  the  intention 
of  abandoning  his  business  here,  and  has 
never  returned  to  China  with  the  intention 
of   remaining   there.     His   boy,   although   a 

Vol.  I,  p.  782,  sec.  12. 

Merchant  becoming  a  laborer.  —  If  a  mer- 
chant is  unfortunate  in  business  and  is  ob- 
liged to  become  a  laborer  that  is  no  reason 
for  deporting  him  because  he  has  no  laborer's 
certificate,  where  he  had  had  a  merchant's 
certificate  which  was  destroved  by  fire. 
United  States  v.  Lee  You  Wing,'  (S.  D.  N.  V. 
1913)  208  Fed.  166,  wherein  the  court  naid: 
"This  is  an  appeal  from  an  order  of  depor- 
tation. The  charge  is  that  the  defendant  is 
a  Chinese  laborer  without  a  certificate.  The 
defense  is  that  he  was  a  merchant,  and  uh 
such  not  required  to  have  a  laborer's  certifi- 
cate. The  evidence,  as  usual  in  Chinese  cases,  is 
incomplete  and  unsatisfactory.  The  evidence, 
upon  the  whole,  showR,  in  my  opinion,  that 
the  defendant  was  a  merchant  at  Hong  Kon<7; 
that  he  came  to  San  Francisco  with  a  mer- 
chant's certificate,  and  was  a  merchant  there; 
that  his  certificate  was  bunied  in  the  tire  fol- 
lowing the  San  Francisco  earthquake;  that 
he  came  East  after  the  earthquake  with 
$1,500;  that  in  1908  he  bought  an  interest 
for  $1,000  in  the  firm  of  Wah  Chong  Lung 
A  Co.  in  Newark,  N.  J.;  that  in  1910  he  ap- 
plied for  a  certificate  that  he  was  a  mer- 
chant, which  would  entitle  him  to  return  to 
this  country  after  a  contemplated  visit  to 
China;  that  such  certificate  was  refused; 
that  he  then  bought  a  laundr\',  where  he  has 
worked  since.  He  was  arrested  in  this  pro- 
ceeding in  ]912  on  the  ground  that  he  was  a 
laborer  in  this  country  without  a  certificate. 
His  own  evidence  is  in  some  respects  con- 
tradictory, but  in  my  opinion  it  is  natural 
that  in 'testifying  about  dates  of  long  past 
«vents  such  a  witness  should  make  errors. 
No  members  of  the  firm  of  Wah  Chong 
Lung  k  Co.  were  called   in   his   behalf,  but 


minor  when  he  landed  on  our  shores,  was 
old  enough  to  begin  his  life's  work,  and  the 
father,  for  reasons  of  his  own,  deemed  Den- 
ver a  more  promising  place  for  him  than 
Salt  Lake  City,  and  established  him  in  the 
business  of  a  merchant  at  that  place.  He 
was  unsuccessful.  He  did  not  abandon  his 
father,  nor  did  his  father  abandon  or  abdi- 
cate his  duty  of  care  and  protection  of  him. 
While  they  were  waiting  after  their  first  un- 
successful venture  for  an  opportunity  to  en- 
gage in  another  business,  the  father  supplied 
him  with  expense  money.  The  worst  of  his 
offending  was  that  he  worked  for  his  board 
at  a  laundry  for  a  few  months  prior  to  his 
arrest,  and  while  he  and  his  father  were  at- 
tempting to  find  a  new  business  for  him. 
This  state  of  facts,  in  our  opinion,  discloses 
no  abandonment  of  the  father's  status,  or  no 
voluntary  adoption  of  any  new  status  by  the 
son.  Neither  does  it  disclose  any  attempt 
at  circumventing  the  laws  of  tne  United 
States  rcBpecting  the  exclusion  of  Chinese  la- 
borers. So  far  as  this  record  shows,  the  boy 
was  lawfully  in  the  United  States  at  the 
time  of  his  arrest,  and  the  judgment  of  the 
District  Court  to  that  efifect  is  afidrmed.*^* 


they  may  be  hostile  to  him.  He  left  the 
firm  several  years  ago.  In  the  examination 
in  1910,  on  the  defendant's  application  for 
a  certificate  on  the  eve  of  his  contemplated 
departure  for  China,  Mr.  Wiley's  questions 
Know  that  the  defendant  claimed  that  the 
firm  owed  him  $350,  and  the  manager  claimed 
that  the  firm  owed  him  nothing.  The  man- 
ager, Yee  Lo,  had  apparently  said  to  Mr. 
Wiley  that  the  defendant  had  been  a  member 
of  tlie  firm;  that  he  joined  before  Li  Lip. 
Mr.  Wiley  did  not  examine  Yee  Lo,  or  Mr. 
Tirrell,  or  Mr.  Smith,  white  witnesses,  who, 
the  defendant  said,  would  prove  his  member- 
ship in  the  firm.  Mr.  Wiley  refused  to  give 
the  defendant  a  merchant's  certificate,  but 
he  took  no  steps  to  have  him  deported  as  a 
laborer  until  two  years  after. 

"I  think  the  fact  that  the  defendant  applied 
for  such  a  certificate  is  entitled  to  consider- 
able weight.  He  would  probably  not  have 
dared  to  apply  for  such  a  certificate  if  he 
was  a  conunon  laborer.  The  fact,  too  that 
Mr.  Wiley,  although  refusing  to  give  it,  took 
no  action  against  the  defendant  for  two  years 
later,  is  of  still  greater  significance.  The 
government's  counsel  in  his  brief  states  as  an 
explanation  of  this  delay  that  Chinese  per- 
sons employed  in  mercantile  pursuits  and 
ostensibly  having  an  interest  in  the  firm  in 
which  they  are  working,  even  if  they  have  no 
certificates,  are  not  usually  molested,  unless 
found  actually  engaged  in  laboring  pursuits. 
But  a  man  is  either  a  merchant  or  not  a 
merchant.  Tf  a  merchant  is  unfortunate  in 
business,  and  is  obliged  to  become  a  laborer, 
that  is  no  reason  for  deporting  him  because 
he  has  no  certificate.  He  was  not  obliged  to 
have  a  laborer*s  certificate  if  he  was  a  mer- 
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Vol  I,  p.  786,  sec.  1994. 


CITIZENSHIP, 


1909  Supp.,  p.  69,  sec.  3. 


chant.  Upon  this  record,  I  think  that,  if  the 
defendant  had  continued  to  occupy  the  same 
relation  to  the  firm  of  Wah  Chong  Lung  k 
Go.  that  he  occupied  in  1910,  he  would  not 
have  been  proceeded  against;  and,  if  that  is 


so,  the  fact  that  he  has  since  become  a  la- 
borer does  not  warrant  his  deportation. 

"On  the  whole  case,  I  think  the  order  of  de- 
portation should  be  reversed,  and  the  defend- 
ant discharged." 


CITIZENSHIP. 


Vol.  I,  p.  786,  sec.  1 994. 

'This  section  is  said  to  originate  in  the 
Act  of  Congress  of  February  10,  1855  (10 
Stat.  604,  c.  71),  which  in  its  second  sec- 
tion provided  that  'any  woman,  who  might 
lawfully  be  naturalized  under  the  existing 
laws,  married,  or  who  shall  be  married  to  a 
citizen  of  the  United  States,  shall  be  deemed 
and  taken  to  be  a  citizen.'  This  section  was 
construed  in  Kelly  v.  Owen,  (1868)  7  Wall. 
496,  19  U.  S.  (L.  ed.)  283,  and  was  held  to 
confer  the  privileges  of  citizenship  upon 
women  married  to  citizens  of  the  United 
Statea,  if  they  were  of  the  class  of  persons 
for  whose  naturalization  the  acts  of  Con- 
gress provide.    So  under  the  present  statute, 


when  a  woman  who  could  be  naturalized 
marries  a  citizen  of  the  United  States,  she 
becomes  by  that  act  a  citizen  herself."  Low 
Wah  Suey  v.  Backus,  (1912)  226  U.  S.  460, 
32  S.  Ct.  734,  56  U.  S.  (L.  ed.)  1165.  See 
also  Mackenzie  v.  Hare,  (1913)  165  CaL  766, 
134  Pac.  713,  wherein  the  court  said:  '*In 
the  Revised  Statutes  the  words  "and  taken'* 
are  omitted.  The  effect  of  this  statute  is 
that  every  alien  woman  who  marries  a  citi- 
zen of  the  United  States  becomes  perforce  a 
citizen  herself,  without  the  formality  of  nat- 
uralization, and  r^ardless  of  her  wish  in 
that  respect." 


Vol.  I,  p.  788,  sec.  1999. 

The  right  to  renounce  citizenship  is 
solemnly  declared  by  this  act  of  Congress. 
Mackenzie  v.  Hare,  (1913)  165  Cal.  776,  134 
Pac.  713,  wherein  the  court  said:  "The  pre- 
amble declares  that  the  right  of  expatriation 
is  a  natural  and  inherent  right  of  all  people. 
The  body  of  the  act  declares  further  that  any 
decision  of  any  officer  of  the  government 
denying,  restricting,  or  impairing  the  right 
of  expatriation  is  'inconsistent  with  the  fun- 
damental   principles    of    this    government*' 


This  language  seems  to  be  but  little  more 
than  a  legislative  declaration  of  national 
policy.  But  it  clearly  is  operative  in  this, 
that  it  gives  the  consent  of  the  national  gov- 
ernment to  the  expatriation  of  any  citizen 
by  his  or  her  voluntary  act.  If  such  con- 
sent of  the  nation  is  essential  to  a  valid  ex- 
patriation, this  law  is  evidence  thereof.  The 
absolute  right  of  expatriation  is  nov^  recog- 
nized as  the  settled  doctrine  of  this  country." 


1909  Supp.,  p.  69,  sec.  3. 

A  female  citizen  who  marries  an  alien  be- 
comes herself  an  alien,  whether  she  intends 
that  result  as  the  consequence  of  her  mar- 
riage or  not.-  She  must  bow  to  the  will  of 
the  nation,  as  expressed  b^  the  act  of  Con- 
gress. Owin^  to  the  possibility  of  interna- 
tional complications,  the  rule  nas  generally 
prevailed  from  considerations  of  policy,  that 
the  wife  should  not  have  a  citizenship,  nor 
an  allegiance,  different  from  that  of  her  hus: 
band.  The  section  was  intended  to  put  this 
general  doctrine  into  statutory  form.  Mac- 
kenzie V.  Hare,  (1913)  165  Cal.  776,  134 
Pac.  713,  wherein  the  court  said:  'It  is  sug- 
gested that  the  object  of  the  act,  as  express^ 
in  its  title,  was  to  legislate  solely  for  the 
protection  of  citizens  abroad,  and  therefore 
that  it  should  not  be  construed  to  apply  to 
women  who  marry  here  and  continue  to  re- 
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side  in  this  country,  or  who  marry  an  alien 
permanently  residing  in  this  country.  As 
has  been  stated  in  reciting  the  origin  of  the 
act,  such  pertons  frequently  remove  to  the 
country  of  which  the  husband  is  a  subject, 
or  to  other  foreign  countries. .  It  was  the  ob- 
vious purpose  to  provide  a  rule  which  should 
govern  in  eases  of  that  kind.  Furthermore, 
the  language  of  the  section  shows  that  it 
contemplate  that  an  American  woman  in- 
eluded  within  its  terms  will  in  some  cases 
reside  in  the  United  States  after  contracting 
the  marriage  with  the  alien,  and  that  it  in- 
tends that  she  shall  continue  to  have  the 
nationality  of  her  husband  during  such  resi- 
dence here,  so  long  as  the  marriage  relation 
continues.  The  interpretation  contended  for 
would  be  contrary  to  this  provision,  and 
therefore  it  is  not  permissible." 


CIVIL  RIGHTS. 


Vol.  I,  p.  796,  sec.  1980. 

statute  of  limitations.  —  The  action  under 
this  section  is  for  damages  and  not  for  a 
penalty,  and  the  statute  of  limitations  of 
nve  years  against  suits  for  penalties  or  for- 
feitures  (Rev.  Stat.  sec.  1047,  3  Fed.  Stat. 

Vol.  I,  p.  801,  sec.  1990. 

state  statute  held  not  in  conflict  with 
section.  — In  Wilson  v.  State,  (1912)  128  <5 a. 
489,  75  S.  E.  619,  it  is  held  that  a  state  stat- 
ute did  not  offend  against  this  section  which 
provided  as  follows:  "If  any  person  shall 
contract  with  another  to  perform  for  him 
services  of  any  kind,  with  intent  to  procure 
money  or  other  thing  of  value  thereby,  and 
not  to  perform  the  service  contracted  for,  to 

Vol.  I,  p.  805,  sec.  1. 

Constitutionality.  —  This  and  the  follow- 
ing section,  which  were  declared  unconsti- 
tutional and  void  in  their  application  to  the 
states,  in  Civil  Rights  Cases,  (1883)  109  U. 
S.  3,  3  S.  Ct.  18,  27  U.  S.  (L.  ed.)  835,  have 
thirty  years  later  been  declared  unconsti- 
tutional and  void  in  their  entirety  in  Butts 
V.  Merchants'  &  Miners*  Transp.  Co.,  (1913) 
230  U.  S.  126,  33  S.  Ct.  964,  57  U.  S.  (L.  ed.) 
1422.  The  facts  of  the  case  involved  the  con- 
stitutionality of  sections  1  and  2  as  applied 
to  vessels  of  the  United  States  engac^ed  in 
the  coastwise  trade.  The  court  said :  *'Coun- 
sel  for  the  plaintiff  cites  El  Paso  &  N. 
R.  Co.  V.  Gutierrez,  (1909)  216  U.  S.  87,  as 
an  authority  for  holding  the  sections  in  ques- 
tion valid  as  applied  to  American  vessels  up- 
on the  high  seas  and  to  the  District  of  Co- 
lumbia and  the  Territories,  notwithstanding 
their  invalidity  as  applied  to  the  States. 
The  matter  involved  in  that  case  waa  whether 
the  provision  in  the  Employers'  Liability  Act 
of  1906,  34  Stat.  232,  c.  3073,  relating  to  tlie 
District  of  Columbia  and  the  Territories 
could  be  sustained,  considering  that  the  pro- 
vision relating  to  interstate  commerce  had 
been  adjudged  invalid  in  Emplovers'  Liabil- 
ity Cases,  (1908)  207  U.  S.  463.  That  act 
was  quite  unlike  the  sections  now  before  us 
in  two  important  particulars:  1.  It  was  not 
a  penal  or  criminal  statute,  to  be  strictly 
construed,  but  was  a  civil  and  purely  reme- 
dial one,  to  be  construed  liberally.  2.  Its 
applicability  to  the  District  of  Columbia  and 
the  Territories  did  not  depend  upon  the  same 
words  which  made  it  applicable  to  interstate 
commerce.  On  the  contrary,  it  dealt  ex- 
pressly, first,  with  common  carriers  'in  the 
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Ann.  1047)  is  therefore  not  applicable. 
There  being  no  federal  statute  of  limitations 
applicable  to  the  case,  state  statutes  of  limi- 
tations are  applicable.  O'SuUivan  v.  Felix, 
(C.  C.  A.  5th  Cir.  1912)   194  Fed.  88. 


the  loss  and  damage  of  the  hirer,  or,  after 
having  so  contracted,  shall  procure  from  the 
hirer  money,  or  other  thing  of  value,  with  in- 
tent not  to  perform  such  service,  to  the  loss 
and  damage  of  the  hirer,  he  shall  be  deemed 
a  common  cheat  and  swindler,  and  upon  con- 
viction shall  be  punished  as  for  a  misde- 
meanor." 


District  of  Columbia,  or  in  any  Territory  of 
the  United  States/  and,  second,  with  common 
carriers  'between  the  several  States.*  The  lat- 
ter provision  had  been  adjudged  invalid  be- 
cause too  broad  in  some  of  its  features,  and 
the  Gutierrez  case  involved  the  other  pro- 
vision. In  that  case  the  court,  considering 
the  terms  of  the  statute,  held  that  the  pro- 
vision relating  to  interstate  commerce  was 
'entirely  separable  from*  the  one  relating  to 
the  District  of  Columbia  and  the  Territoiies, 
and  tliat  Congress  manifestly  had  proceeded 
'with  the  intention  to  regulate  the  matter  in 
the  District  and  the  Territories,  irrespective 
of  the  interstate  commerce  feature  of  the  act.' 
With  the  invalid  and  separable  provision 
eliminated  there  still  remained  a  complete 
and  operative  statute  in  terms  applying  to 
the  District  of  Columbia  and  the  Territories. 
The  differences  between  that  act  and  the  sec- 
tions now  before  us  are  so  pronounced  and 
so  obvious  that  the  Gutierrez  case  is  not  an 
authority  for  the  plaintiff.  On  the  contrary, 
it  is  in  entire  harmony  with  the  other  cases 
before  cited,  as  is  shown  throughout  the  opin- 
ion and  by  the  following  excerpt  (p.  97)  : 
'It  remains  to  inquire  whether  it  is  plain 
that  Congress  would  have  enacted  the  legis- 
lation had  the  act  been  limited  to  the  regula- 
tion of  the  liability  to  employees  engageid  in 
commerce  within  the  District  of  Columbia 
and  the  Territories.  If  we  are  satisfied  that 
it  would  not,  or  that  the  matter  is  in  such 
doubt  that  we  are  unable  to  say  what  Con- 
gress would  have  done  omitting  the  unconbti- 
tutional  feature,  then  the  statute  must  fall.' 
.  .  .  Here  it  is  not  possible  to  separate  that 
which   is  constitutional  from  that  which  is 


Vol.  U,  p.  6,  sec  190. 


CLAIMS. 


Vol.  II,  p.  55,  see.  1059. 


not.  Both  are  dependent  upon  the  same  gen- 
eral words,  'within  the  jurisdiction  of  the 
United  States/  which  alone  can  indicate  where 
the  sections  are  to  be  operative.  Those 
words,  as  the  context  and  the  preamble  show, 
were  purpose^  used.    They  express  the  legis- 


latiYe  will  and  cannot  be  limited  in  the 
manner  suggested  without  altering  the  pur- 
pose with  which  the  two  sections  were  enact- 
ed. They  must  therefore  be  adjudged  alto- 
gether invalid." 


CLAIMS. 


Vol.  II,  p.  6,  sec.  190. 

Construction.  —  In  Van  Metre  ▼.  Nunn, 
(1912)  116  Minn.  444,  133  N.  W.  1012,  the 
court  construing  this  section  said:  "The 
plaintiff's  construction  of  this  statute  is 
this:  The  statute  was  enacted  for  the  par- 
pose  of  prohibiting  the  persons  occupying  the 
positions  therein  mentioned  from  prosecuting 
by  means  of  a  lawsuit,  and  in  any  manner 
and  by  any  means  to  aid  in  the  prosecution 
of  any  such  claim  by  means  of  a  lawsuit,  be- 
fore a  court  or  tribunal  having  jurisdiction 


to  hear,  determine,  and  to  make  a  final  dis- 
position of  the  claim.'  It  is  obvious  that 
this  is  a  technical  view  of  the  statute,  not 
justified  by  its  language,  and  that  it  pro- 
hibits during  the  time  limited  the  persons 
therein  named  from  acting  as  counsel,  at- 
torney, or  agent  in  the  collection  of  any 
claim  against  the  United  States  which  was 
pending  in  any  of  its  departments  while  he 
was  such  ofiicer,  clerk,  or  employee." 


Vol.  II,  p.  7,  sec.  3477. 

In  general.  —  Under  this  section  claims 
against  the  United  States  government  can- 
not be  transferred  or  assigned  unless  such 
assignment  is  made  in  accordance  with  the 
provisions  of  such  statute,  and  all  pretended 
transfers  or  assignments  of  such  claims,  or 
any  part  thereof,  unless  made  in  accordance 
with  the  provisions  of  the  statute,  arc  de- 
clared null  and  void.  Porter  v.  Title  Guar- 
anty &  Surety  Co.,  (1912)  21  Idaho  312, 
121  Pac.  548. 

Voluntary  assignment  of  naked  claims. — 
"The  Supreme  Court  has  frequently  had  oc- 
casion to  consider  this  section,  and  the  hold- 
ing is  that  the  intent  of  Congress  as  ex- 
pressed therein  was  that  a  voluntary  assign- 


ment of  naked  claims  against  the  govern- 
ment for  the  purpose  of  suit  or  in  view  of 
litigation  or  otherwise,  should  not  be  counte- 
nanced, and  that  the  statute  embraces  every 
claim  or  right  to  demand  money  from  the 
United  States,  however  arising,  of  whatso- 
ever nature,  and  whenever  and  wherever 
prosecuted.**  Emmons  v.  United  States,  (C. 
C.  Ore.  1911)   189  Fed.  414. 

Equitable  assignment  —  Any  attempt  to 
work  out  an  equitable  lien  or  assignment  of 
an  interest  in  a  government  contract  is  im- 
possible in  view  of  this  section.  In  re 
WatersColver  Co.,  (£.  D.  N.  Y.  1913)  206 
Fed.  845. 


Vol.  II,  p.  41,  sec.  951. 

Counterclaim  for  taxes  paid.  —  This  sec- 
tion forbids  the  allowance  of  a  counterclaim 
for  corporation  taxes  paid  in  excess  of  the 
amount  due  in  an  action  by  the  government 
to  recover  a  corporation  tax.  United  States 
v.  Nipissing  Mines  Co.,  (C.  C.  A.  2d  Cir. 
1913)   206  Fed.  431. 


"Claim  for  a  credit."  A  "claim  for  a  cred- 
it" is  shown  where  an  army  officer  in  the 
settlement  of  his  account  with  the  govern- 
ment for  supplies  furnished  him,  turns  over 
to  his  BUcceBsor  appointed  to  receive  it,  some 
of  the  supplies.  United  States  v.  Du  Pe- 
row,   (N.  D.  Ohio  1913)   208  Fed.  895. 


Vol.  II,  p.  55,  sec.  1059. 


Cases    sounding   in    tort.  —  To    the    same  "Contracts  express  or  implied."  —  To  the 

effect  as  the  original  note  see  United  States  same  effect  as  the  original  note  see  United 
V.  Buffalo  Pitts  Co.,  (C.  C.  A.  2d  Cir.  1912)  States  v.  Buffslo  Pitts  Co.,  (C.  C.  A.  2d  Cir. 
193  Fed.  905.  1912)  193  Frd.  905. 
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Vol  II,  p.  64,  sec.  1066. 


CLAIMS. 


Vol.  II,  p.  80.  sec  1. 


Vol.  II,  p.  64,  sec.  1066. 

This  section  is  incozporated  in  the  Judicial 
Code  §  153  (see  Fed.  Stat.  Annot.  bupp. 
1912,  p.  203).  Eastern  Extension,  A.  &  G. 
Telegraph  Co.  ▼.  United  States,  (1913)  231 
U.  S.  326,  34  S.  Ct.  67. 

The  words  "treaty  stipulation"  should  not 
be  so  narrowly  interpreted  as  to  permit  the 
exercise  of  jurisdiction  where  the  claim  arises 
solely  out  of  the  treaty  cession.  Whether 
the  liability  asserted  is  said  to  result  from 
an  express  provision  of  assumption  contained 

Vol.  II,  p.  64,  sec.  1068. 


in  a  treaty,  or  is  sought  to  be  enforced  as 
a  necessary  consequence  of  tlie  cession  made 
by  a  treaty,  it  is  equally  within  the  policy 
and  spirit  of  the  statute;  and  the  letter  of 
the  statute  should  not  be  otherwise  con- 
strued. It  is  its  evident  purpose  that  the 
obligations  of  the  United  States  directly  re- 
sulting from  a  treaty  'should  not  be  deter- 
mined by  the  Court  of  Claims.  Eastern  Ex- 
tension, A.  &  C.  Telegraph  Co.  v.  United 
States,   (1913)   231  U.  S.  326,  34  S.  Ct.  67. 


This  section  is  cited  in  New  York  &  0.  Steamship  Co.  ▼.  United  States,  (S.  D.  N.  Y.  1912) 
202  Fed.  311. 


Vol.  II,  p.  73,  sec.  1091. 

This  statute  expressly  restricts  the  allowance  of  interest  In  suits  in  the  Court  of  Claims 
against  the  Government.  National  Home  for  Disabled  Volunteer  Soldiers  ▼.  Parrish,  (1913) 
229  U.  S.  494,  33  S.  Ct.  944,  67  U.  &  (L.  ed.)  1296. 


Vol.  II,  p.  80,  sec.  1. 

This  section  is  incorporated  in  the  Judi- 
cial Code^  sec.  145  (see  Fed.  Stat.  Annot.  1912 
Sup  p.  p.  200.)  Eastern  Extension,  A.  &  C. 
Telegraph  Co.  v.  United  States,  (1013)  231 
U.  S.  326,  34  S.  Ct.  57. 

Consent  of  United  States  to  be  sued. — 
The  United  States  bv  successive  acts  of  Con- 
gress have  consented  to  be  sued  upon  their 
contracts  either  in  the  Court  of  Claims  or 
in  a  Circuit  or  District  Court  of  the  United 
States.  Buckley  v.  United  States,  (E.  D. 
Wash.  1912)   196  Fed.  429. 

^ev.  Stat.  sec.  1066  (2  Fed.  Stat.  Annot. 
64),  is  not  repealed  by  this  section.  East- 
em  Extension,  A.  &  C.  Telegraph  Co.  v. 
United  States,  (1913)  231  U.  S.  326,  34  S. 
a,  67,  wherein  the  court  said:  "It  is  argued 
that  the  act  of  1887  was  intended  to  provide 
a  complete  scheme  for  the  bestowal  of  juris- 
diction over  all  claims  against  the  Govern- 
ment, save  those  therein  expressly  excepted, 
and  that,  hence,  it  must  be  regarded  as  a 
substitute*  for  the  provisions  of  the  Revised 
Statutes  including  §  10C6  which  should  there- 
fore be  deemed  to  be  repealed.  We  cannot 
accede  to  this  view.  The  question  is  one  of 
legislative  intent.  The  section  dealt  with  a 
special  class  of  cases.  There  is  no  essential 
repugnancy  between  the  broadening  of  the 
general  provisions  as  to  jurisdiction  and  the 
maintenance  of  the  limitation  as  to  claims 
based  upon  treaties,  and,  in  considering  the 
scope  and  manifest  purpose  of  the  latter 
act  In  relation  to  claims  arising  out  of  trans- 
actions between  the  Government,  or  its  offi- 
cers, and  claimants,  we  find  no  warrant  for 
concluding  that  in  enlarging  the  jurisdiction 
previously  conferred  by  §  1059  it  was  the 
intention  of  Congress  to  effect  such  a  com- 
plete substitution  as  would  destroy  the  es- 
tablished exception  set  fortli  in  §  1066.     So 


far,  then,  as  the  petition  may  be  viewed  as 
one  seeking  to  assert  a  claim  growing  out 
of  the  treaty  with  Spain,  we  are  of  the  opin- 
ion that  it  was  not  within  the  jurisdiction 
of  the  Court  of  Claims." 

This  section  is  not  applicable. to  claims  for 
property  seized  by  United  States  officers  dur- 
ing the  war  with  Spain  for  military  pur- 
poses, in  violation  of  the  President's  procla- 
mation, in  violation  of  the  laws  of  war  and 
the  conditions  arising  from  the  capitulation 
of  Santiago.  Herrera  v.  United  States, 
(1012)  222  U.  S.  658,  32  S.  Ct.  179,  66  U. 
S.  (L.  ed.)  316;  Diaz  v.  United  States,  (1912) 
222  U.  S.  674,  32  S.  Ct.  184,  66  U.  S.  (L. 
ed.)    321. 

Recovery  of  money  paid  as  an  internal 
revenue  tax  under  an  unlawful  assessment 
may  be  had  in  the  District  Court  under  this 
section.  United  States  v.  Finch,  (C.  C.  A. 
7th  Cir.  1912)  201  Fed.  .96,  wherein  the 
court  said:  "The  only  assignment  of  error 
which  calls  for  discussion  is  one  challenging 
the  jurisdiction  of  the  District  Court  to  en- 
tertain the  cause. 

"The  suit  was  instituted  and  proceeded 
to  judgment  as  authorized  under  the  pro- 
visions of  the  Act  of  March  3,  1887,  c. 
369,  24  Stat.  515,  known  as  the  Tucker 
Act  [2  Fed.  Stat.  Annot.  80].  This  stat- 
ute expressly  provides  (section  1)  that 
the  Court  of  Claims  shall  have  juris- 
diction to  hear  and  determine  claims  against 
the  United  States,  founded  upon  the  Consti- 
tution, laws  of  Congress,  or  "regulations  of 
an  Executive  Department,"  and  (section  2) 
that  District  and  Circuit  Courts  shall  have 
concurrent  jurisdiction  therein  for  amounts 
named.  Certain  classes  of  claims  are  ex- 
cepted therefrom,  not  applicable  in  terms  to 
the   case   at   bar;    and   the  claim   in   suit   is 
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VoL  II»  p.  92,  sec.  2. 


CLAIMS. 


Vol.  II,  p.  84,  sec.  5. 


plainly  enforceable  thereunder,  unless  the 
statute  under  which  it  arises  provides  other 
inconsistent  remedy. 

"The  contention  is  that  such  inconsistency 
appears  in  the  provisions  of  the  several  sec- 
tions of  the  Internal  Revenue  statute,  in 
reference  to  recovery  for  unlawful  assess- 
ments made  and  collected,  namely,  sections 
3220,  3226,  3227,  and  3228,  Rev!  Stat.  [3 
Fed.  Stat.  Annot.  59*7  et  seq.]  and  that  an 
exclusive  remedy  is  thereby  intended  for  re- 
covery against  the  collector.  The  sections 
cited  expressly  authorize  the  Commissioner 
(section  3220),  on  appeal  to  him,  to  remit 
or  refund  taxes  and  penalties  erroneously  as- 
sessed or  collected,  and  provide  (section 
3226)  that  "no  suit  shall  be  maintained  in 
any  court  for  recovery"  thereof,  until  appeal 
shall  be  made  to  the  Commissioner  and  his 
decision  "has  been  had  therein."  Such  ap- 
peal and  adverse  decision  are  averred  and 
found  as  conditions  precedent  to  the  present 
suit.  We  are  advised  of  no  further  provision 
thereof  for  recovery,  whether  by  suit  against 
the  collector  (as  contended)  or  otherwise. 
For  the  proposition  that  an  exclusive  remedy 
against  the  collector  was  intended,  counsel 
relies  upon  remarks  appearing  in  the  course 
of  the  opinion,  in  United  States  v.  Savings 

Vol.  II,  p.  82,  sec.  2. 

The  evident  purpose  and  intent  of  this  law 
was  to  give  to  persons  having  claims  against 
the  United  States  for  comparatively  small 
amounts  the  right  to  bring  suits  in  the  courts 
of  the  United  States  in  districts  where  they 
and  their  witnesses  reside,  without  subject- 
ing them  to  the  expense  and  annoyance  of 
litigating  in  a  court  located  at  Washington. 
New  York  &  0.  Steamship  Co.  v.  United 
States,   (S.  D.  N.  Y.  1912)  202  Fed.  311. 

"By  the  term  'official  services,'  as  used  in 
the  statute,  we  are  to  understand  only  those 
services  which  are  peculiar  to  the  office  of 
an  'officer  of  the  United  States/  and  which 
such  officers  are  by  law  authorized  or  re- 
quired to  perform.  It  is  obvious  that  only 
cases  brought  to  recover  for  'official  services* 
of  'ofTicers  of  the  United  States,*  a  restrict- 
ed class,  are  withdrawn  from  the  jurisdiction 
of  the  federal  courts."  Scullv  v.  United 
States,   (C.  C.  Nev.  1910)   193  Fed.  185. 

An  officer  of  the  United  States  does  not  in- 
clude a  United  States  deputy  surveyor  not 
appointed  by  the  President  alone,  nor  by  the 
President  by  and  with  the  consent  of  the 
Senate,  nor  by  a  court  of  law,  but  by  a  sur- 
veyor general.  Scully  v.  United  States,  (C. 
C.  Nev.  1910)  193  Fed.  185,  wherein  the 
court  said:  "There  can  be  no  offices  of  the 
United  States,  strictly  speaking,  except  those 
which  arc  created  by  the  Constitution  it- 
self, or  by  an  act  of  Congress,  and,  when  Con- 

Vol.  II,  p.  84,  sec.  5. 

Filin};  petition  in  district  of  residence  of 
plaintiff.  —  The  provision  of  the  act  that 
the  petition  be  filed  in  the  district  of  the 
residence  of  the  plaintiff  would  seem  to  be 
intended  for  his  benefit,  but  in  any  event  his 


Bank,  104  U.  S.  728,  734  (26  L.  ed.  908), 
that  'an  action  lies  against  the  collector* 
when  the  Commissioner  rejects  a  claim  under 
section  •  3226.  But  we  do  not  understand 
tliat  such  inquiry  was  involved  in  the  case, 
nor  that  the  decision  rested  thereon  in  any 
measure;  moreover,  the  remark  was  made 
long  prior  to  the  above-mentioned  Tucker 
Act,  although  subsequent  to  the  original  act 
(section  1059,  R.  S.  [2  Fed.  Stat.  Annot. 
55] ) ,  conferring  rights  of  action  upon  claims 
in  the  Court  of  Claims. 

"The  question  here  presented,  however,  does 
not  require  solution  of  the  inquiry  whether 
recovery  may  be  authorized  against  the  col- 
lector, as  the  jurisdictional  test  must  be 
whether  the  several  provisions  for  recovery 
of  internal  taxes  prescribe  a  remedy  which 
is  inconsistent  with  the  general  provision  of 
the  Tucker  Act,  and  may  thus  operate  to 
exclude  other  remedies.  Vide  Nichols  v. 
United  States,  7  Wall.  122,  130,  19  L.  ed. 
125.  We  believe  no  such  inconsistent  pro- 
vision appears  in  the  sections  referred  to, 
and  that  the  rule  upheld  in  Dooley  v.  United 
States,  182  U.  S.  222,  21  Sup.  Ct.  762,  45  L. 
ed.  1074,  and  authorities  cited  in  the  opin- 
ion, furnishes  ample  support  for  jurisdiction 
over  the  claim  in  suit." 


greea  does  so  establish  an  inferior  office,  it 
may  authorize  the  President  alone,  or  the 
courts  of  law,  or  the  heads  of  departments 
to  appoint  the  incumbent,  but  no  appointee 
named  by  the  head  of  a  department  can  be 
considered  an  officer  of  the  United  States,  un- 
less the  official  making  the  appointment  is 
authorized  b^'  law  so  to  do." 

Counterclamis.  —  This  section  is  not  broad 
enough  to  permit  the  recovery  in  the  District 
Courts  of  demands  upon  counterclaims. 
United  States  v.  Nipissing  Mines  Co.,  (C. 
C.  A.  2d  Cir.  1913)  206  Fed.  431,  wherein 
the  court  said:  "The  affirmative  judgment 
against  the  United  States  upon  the  counter 
claim  cannot,  however,  be  permitted  to  stand. 
Section  951  of  the  Revised  Statutes  (see  2 
Fed.  Stat.  Annot.  41)  allows  set-offs  when 
claims  have  been  presented  to  accounting  offi- 
cers, but  this  statute  does  not  authorize  a 
judgment  for  an  excess  against  the  govern- 
ment. United  States  v.  Eckford,  6  Wall.  484, 
18  L.  ed.  920.  Moreover,  in  our  opinion,  the 
Tucker  Act  of  1887  which  gives  the  District 
Courts  jurisdiction  over  certain  suits  against 
the  United  States,  is  not  broad  enough  to 
permit  the  recovery  of  demands  upon  counter 
claims.  We  think  that  that  statute  refers 
to  original  suits  and  prescribes  procedure  in- 
consistent with  its  use  as  the  basis  of  a  coun- 
ter claim." 
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failure  to  file  it  there  does  not  go  to  the 
jurisdiction  of  the  court  and  may  be  waived 
by  the  District  Attorney.  New  York  &  O. 
Steamship  Co.  v.  United  States,  (S.  D.  N.  Y. 
1912)  202  Fed.  311. 


COLLISIONS. 


the  way  of  an  approaching  Teasel  through  he- 
ing  not  under  command  or  unable  to  ma- 
neuver as  required  by  the  rules.  A  fog  horn 
is  ordinarily  used  exclusively  by  sailiug  ves- 
sels. The  Minnesota^  (S.  D.  N.  Y.  1911) 
189  Fed.  706. 


Vol.  II,  p.  158,  art.  15,  cl.  (e). 

Use  of  fog  horn  by  steam  vessels.  —  The 
only  occasion  on  which  a  steam  vessel  can 
properly  use  a  fog  horn  is  stated  in  this 
clause,  that  is,  when  she  is  towing,  or  is  a 
vessel  employed  in  laying  or  picking  up  a 
telegraph  cable,  or  is  unable  to  get  out  cMf 

Vol.  II,  p.  160,  art.  16. 

Duty  to  stop.  —  In  the  case  of  The  Beaver, 
(N.  D.  Cal.  1912)  197  Fed.  866,  it  was  held 
that  one  of  the  vessels  was  in  fault  for  vio- 
lation of  the  second  part  of  this  rule.  In 
this  case  the  court  said:  "The  respondent 
claims  that  rule  16  should  be  so  interpreted 
that  the  requirement  to  stop  the  engme  is 
not  obligatory  if  the  position  of  the  ap- 
proaching vessel  is  ascertained  'with  refer- 
ence to  danger  of  collision  by  an  approxi- 
mate of  accuracy;'  but  this  would  leave  the 
law  substantially  the  same  as  it  was  prior 
to  the  adoption  of  the  rule,  and  would  not 
accomplish  the  purpose  intended  by  its  enact- 
ment. It  was  designed  to  take  awav  from 
a  vessel  the  right  to  proceed  at  all,  after 
hearing  the  first  signal,  without  first  stop- 
ping the  engines  to  enable  those  in  charge 
to  ascertain  the  position  of  the  signaling  ves- 

Vol.  II,  p.  162,  art.  19. 

Rule  applied.  —  This  rule  was  applied  in  The  Wm.  E.  Gladwish,  (G.  0.  A.  2d  CSr.  1918) 
206  Fed.  901. 


sel.  It  recognizes  the  difficulty  of  ascertain- 
ing from  the  sound  of  a  whistle  the  exact 
position,  and  especially  the  course  and  dis- 
tance of  a  vessel  in  a  fog.  It  therefore  does 
not  leave  the  navigation  of  a  vessel,  when 
a  whistle  is  heard  apparently  forward  of  her 
beam,  the  position  of  which  is  not  ascer- 
tained, to  the  master's  judgment,  but  as- 
sumes that  the  zone  of  danger  of  collision  is 
reached  when  the  whistle  is  heard,  and  for- 
bids the  ship  to  enter  such  zone  except  after 
stopping  its  engines  to  ascertain  the  position 
of  the  oncoming  ship.  It  defines  in  positive 
terms  the  master's  duty  in  such  cases." 

Excessive  speed.  —  In  the  case  of  The  Bea- 
ver, (N.  D.  CaL  1912)  197  Fed.  866,  the 
vessel  was  held  to  be  in  fault  for  navigating 
at  excessive  speed  in  a  fog  in  violation  of 
the  first  part  of  this  rule. 


Vol.  II,  p.  162,  art.  twenty-one. 


Rule  applied.  —  This  rule  was  applied  in  The  Wm.  E.  Gladwish,  (G.  0.  A.  2d  Gir.  1913) 
206  Fed.  901. 


Vol.  II,  p.  172,  rule  22. 

This  rule  is  cited  in  Nicholas  Transit  Go.  t.  Pittsburgh  S.  S.  Go.,  (W.  D.  N.  Y.  1912) 
196  Fed.  65;  The  Henry  W.  OUver,  (N.  D.  Ohio  1912)  202  Fed.  306. 

Vol.  II,  p.  172,  rule  24. 

This  rale  is  dted  in  The  Fayette  Brown,  (N.  D.  Ohio  1912)  198  Fed.  684. 

Vol.  II,  p.  176,  art.  11. 

A  vessel  made  fast  to  another  vessel  must  The  term  '^nlV  as  used  in  this  article, 

maintain  her  proper  anchor  lights.    The  Pru-      includes  the   forecastle   deck.     The   Europe, 
dence,   (E.  D.  Va.  1912)    197  Fed.  479.  (G.  G.  A.  9th  Cir.  1911)  190  Fed.  475. 
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Vol.  U,  p.  178,  art  16. 
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Vol  U,  p.  180^  art.  20. 


Vol.  II,  p.  178,  art.  16. 

Moderate  speed.  —  In  the  following  caaes 
vessels  have  been  found  guilty  of  fault  in 
navigating  at  excessive  speed  in  a  fog.  The 
Cascades,  (G.  C.  A.  9th  Cir.  1911)  190  Fed. 
729;  The  S.  V.  Luckenbach,  (C.  C.  A.  2d 
Cir.  1912)  197  Fed.  888;  The  George  F. 
Randolph,   (S.  D.  N.  Y.  1912)   200  Fed.  98. 

Failure  to  reduce  speed  oa  hearing  fog 
signaL  — See  The  Texas,  (D.  C.  Del  1913) 
207    Fed.  869. 

Vol.  II,  p.  178,  art.  18,  rule  I. 

Fog.  —  This  rule  cannot  be  invoked  in  a 
fog,  unless  it  can  be  shown  that  the  vessel  is 
seen  dead  ahead.  A  literal  compliance  with 
the  rule,  when  vessels  are  uncertain  as  to 
the  location  of  each  other,  might  well  lead 

Vol.  II,  p.  179,  rule  VIII. 


Necessity  of  stopping  oa  hearing 
See  Gillen  v.  City  of  New  York,   (S.  D.  K. 
Y.    1912)    198   Fed.   585. 

The  word  'huvigate"  as  used  in  this  rule 
is  not  to  be  construed  as  requiring  thai 
vessels  in  a  fog  shall  keep  moving.  The  Plain- 
field,  (C.  C.  A.  2d  Cir.  1913)  206  Fed.  730. 


to  grave  disaster.    The  George  F.  Randolph, 
(S.   D.  N.  Y.   1912)    200   Fed.  96. 

Duty  of  vessels  to  pass  starboard  to  star- 
board.—See  The  Wrestler,  (S.  D.  K.  Y. 
1912)    198  Fed.  583. 


Rule  applied.  —  In  the  following  eases  vessels  were  held  to  be  in  fault  for  violation  «f 
this  rule.  The  Menominee,  (G.  a  A.  3d  Cir.  1912)  197  Fed.  736;  The  Georgs  W.  Elder,  (D. 
C.  Ore.  1913)  203  Fed.  623. 

Vol.  II,  p.  179,  rule  IX. 

This  rule  is  cited  in  The  North  Point,  (E.  D.  Va.  1918)  206  Fed.  968. 


Vol.  II,  p.  180,  art.  19. 

Pilot  rules  invalid.  — The  pilot  rule  which 
provides  that  "whenever  the  danger  signal 
18  given,  the  engines  of  both  steamers  should 
be  stopped  and  backed  until  the  headway  of 
the  steamers  has  been  fully  checked,"  is 
invalid  so  far  as  it  applies  to  steam  vessels 
crossing,  as  if  acted  upon  it  violates  this 
section  of  the  statute.  The  James  A.  Walsh, 
(S.  D.  N.  Y.  1912)    194  Fed.  549. 

This  article,  which  gives  the  privilege  to 
the  vessel  having  the  other  on  her  port 
hand,  and  article  21  which  requires  her  to 
keep  her  course  and  speed,  do  not  admit  of 
the  imposition  upon  that  privilege  by  the 
pilot  rules  of  a  condition  that  she  answer  a 
signal.  A  fortiori,  it  does  not  admit  the  im- 
position of  the  condition  that  she  take  the 
initiative  of  giving  a  single  blast  to  indicate 
her  intent  to  hold  her  course  and  jpee<l»  «ven 
though  the  pilot  rules  so  provide.  The  Haida, 
(S.  D.  N.  Y.  1911)    191  Fed.  623. 

When  violation  of  rule  justified.  —  The 
only  circumstances  under  the  statute  which 
justify  a  violation  of  the  rule  that  the 
privileged  vessel  shall  keep  her  course  and 

Vol.  II,  p.  180,  art.  20. 

Duty  of  sailing  vessel.  —  A  sailing  vessel,  avoid  her,  at  least  in  the  absence  of  some 
as  the  privileged  vessel,  is  not  only  entitled,  distinct  indication  that  the  burdened  vessel 
but  bound,  to  maintain  her  course  as  long  is  about  to  fail  in  her  duty.  To  require  the 
as  it  is  possible  for  the  burdened  vessel  to      privileged    vessel    to    act    before    such    time 
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speed  are  when  there  are  special  circum- 
stances which  render  departure  from  the  rule 
necessary  in  order  to  avoid  immediate  dan- 
ger. The  James  A.  Walsh,  (8.  D.  N.  Y. 
1912)   194  Fed.  649. 

Emergency  caused  by  privileged  vessel. — 
A  privileged  vessel  will  not  be  excused  on  the 
ground  of  emergencv  where  the  emergency 
is  caused  by  her  failure  to  navigate  in  ac- 
cordance with  this  rule.  The  Elizabeth,  (C. 
C.  A.  2d  Cir.  1912)   197  Fed.  160. 

Rule  applies  to  both  vessels.  —  The  star- 
board-hand rule  operates  on  both  vessels.  The 
one  is  to  get  out  of  the  way  by  change  of 
course,  or  stopping  or  reversmg.  The  other 
is  to  keep  her  course  and  speed.  The  Eliza- 
beth,   (C.  C.  A.  2d  Cir.  1912)    197  Fed.  160. 

For  a  violation  of  this  rule,  see  The  James 
A.  Walsh,  (S.  D.  N.  Y.  1912)  194  Fed.  549; 
L.  Boyers  Sons  Co.  v.  United  States,  (C.  C. 
A.  2d  Cir.  1912)  195  Fed.  490:  The  Trans- 
fer, (C.  C.  A.  2d  Cir.  1912)  195  Fed.  497; 
The  Aurora,  (C.  C.  A.  2d  Cir.  1912)  198  Fed. 
383. 


VoL  II,  p.  180,  art.  20. 


COLLISIONS. 


Vol  II,  p.  181,  art  29. 


would  be  to  nullify  the  general  rule.  The 
M.  £.  Luckenbach,  (E.  D.  N.  Y.  1012)  200 
Fed.  630. 

The  expression  ''risk  of  collision"  has  a 
different  meaning  from  the  expression  "im- 
mediate danger,"  as  used  in  the  twenty-sev- 
enth article.  "Risk  of  collision"  means 
"chance,"  "peril,"  "hazard,"  or  "danger  of 
collision"  merely,  and  not  immediate  danger. 
"Risk  of  collision"   means,  not  merely  cer- 

Vol.  II,  p.  180,  art.  21. 

The  privileged  vessel  is  entitled  to  assume 
that,  although  the  burdened  vessel  may  at 
first  propose  to  exchange  rights  of  way,  it 
will,  if  such  proposal  be  rejected,  conform  to 


tainty  of  collision,  if  no  efforts  be  made  to 
avert  it,  but  danger  of  collision;  and  there 
is  danger  or  risk  of  collision  whenever  it  is 
not  clearly  safe  to  go  on.  The  Philadelphia, 
(£.  D.  Pa.  1912)    199  Fed.  299. 

Tow  and  sailing  vessel  crossing.  —  The 
rule  of  this  article  is  applicable  to  a  tug 
with  a  tow,  the  same  as  to  a  single  steam 
vessel.  The  M.  £.  Luckenbach^  (£.  D.  N.  Y. 
1912)   200  Fed.  630. 


the  rules  of  navigation.  L.  Boyers  Sons  Co. 
V.  United  States,  (C.  C.  A.  2d  Gir.  1912) 
195  Fed.  490. 


Vol.  II,  p.  180,  art.  22. 

For  a  violation  of  this  role,  see  The  Transfer,  (C.  C.  A.  2d  Cir.  1912)  196  Fed.  497. 

Vol.  II,  p.  180,  art.  24. 

This  article  is  cited  in  The  George  W.  Elder,  (D.  a  Ore.  1913)  208  Fed.  628. 


Vol.  II,  p.  180,  art.  25. 

When  safe  and  practicable.  —  This  article 
does  not  imply  that  on  receiving  a  passing 
signal  each  vessel  has  the  right  to  assume 
that  the  other  is  on  a  particular  side  of  the 
channel,  or  will  make  room  for  the  approach- 
ing vessel  on  the  other  side.  The  Howard 
Reeder,  (C.  C.  A.  4th  Cir.  1913)  207  Fed. 
929,  wherein  the  court  said:  "That  it  would 
be  best  to  have  vessels  so  navigate — that  is, 
each  proceed  to  the  right — is  very  clear,  if 
it  could  in  all  cases  be  done,  and  would 
largely  obviat^  the  necessity  of  passing  sig- 
nals at  all  in  channels  of  the  character  in 
question.  But  the  rule  is  when  it  'is  safe 
and  practicable  so  to  do/  leaving  it  largely 
a  matter  of  discretion  to  the  navigator,  made 
necessary  by  many  considerations  which  arise 
en  route,  among  them  the  necessity  for  cross- 
ing from  side  to  side  of  the  channel,  the 
existence  of  shoal  waters,  the  sinuosities  of 


the  channel,  leaving  or  approaching  a  chan- 
nel, and  the  following  of  buoys  or  other  aids 
to  navigation  on  dark  nights." 

Upper  New  York  Bay.  —  The  narrow  chan- 
nel rule  applies  to  the  main  ship  channel 
between  Governor's  Island  on  the  east  and 
Bedloe's  and  Ellis  Islands,  on  the  west.  The 
channel  does  not  include  the  entire  navigable 
channel  but  only  the  space  between  the  an- 
chorage grounds.  The  George  F.  Randolph, 
(S.  D.  N.  Y.  1912)  200  Fed.  96.  See  also 
The  Manuel  Calvo,  (S.  D.  N.  Y.  1912)  198 
Fed.  568. 

A  tug  with  a  tow  is  governed  by  this  ar- 
ticle. The  Texas,  (D.  C.  Del.  1913)  207 
Fed.   669. 

This  article  was  relied  on  in  The  Cascades, 
(C.  C.  A.  9th  Cir.  1911)  190  Fed.  729,  and 
The  S.  V.  Luckenbach,  (C.  C.  A.  2d  Gir. 
1912)   197  Fed.  888. 


Vol.  II,  p.  181,  art.  27. 

This  article  is  dted  in  The  George  W.  Elder,  (D.  C.  Ore.  1913)  203  Fed.  62S. 

Vol.  II,  p.  181,  art.  28. 

This  section  is  cited  in  The  Atkins  Hughes,  (S.  D.  N.  Y.  1912)  199  Fed.  938. 


Vol.  II,  p.  181,  art.  29. 


Duty  to  have  lookout.  —  In  the  following  cases  vessels  were  held  to  be  in  fault  for  col- 
lision because  of  failure  to  maintain  a  proper  and  efficient  lookout.  The  Luzerne,  (C.  C.  A. 
2d  Cir.  1912)  197  Fed.  162;  The  Jacob  Luckenbach,  (D.  C.  Md.  1913)  206  Fed.  226. 
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YoL  n,  p.  182,  MC.  4. 


CONGRESS. 


Vol  n,  p.  239,  MC  102. 


Vol.  il,  p.  182,  sec.  4. 

A  yessel  ia  liable  for  the  fault  of  ita  maater 
under  thia  aection.  The  Confidence,  (C.  G. 
A.  2d  Gir.  1912)  201  Fed.  340,  wherein  the 
court  said:  'The  contention  of  the  appel- 
lant ia  that  the  act  should  be  so  construed 
as  to  impose  a  penalty  on  the  master  for 
the  master's  fault  and  on  the  veaael  only 
for  the  owner's  fault.  As  he  states  it  in 
brief:  'Where  the  owner  employs  a  competent 
master,  and  in  all  respects  equips  his  vessel 
in  compliance  with  the  statute,  the  vessel 
has  complied  with  the  act;  and  if  the  vessel 
is  later  navigated,  while  ao  equipped,  the 
act  imposes  no  penalty  on  the  vessel  for  the 
master's  failure  to  observe  the  statutory  pro- 
visions in  his  handling  of  the  boat.'  In  other 
words,  it  is  contended  that  the  act  should  be 
construed  aa  if  it  read: 

"Every  vessel  which  shall  engage  in  navi- 
gation, without  having  complied  with  this 
act  shall  be  liable,'  etc.  But  in  the  opinion 
of  a  majority  of  this  court  such  a  construc- 
tion strains  the  plain  language  of  the  stat- 
ute, which  certainly  is  not  obscure.  It 
provides  specifically  (in  sections  1  and  2) 
that  a  vessel,  when  navigating,  shall  move 
thus  and  so,  shall  show  such  and  such  lights, 
and  shall  give  such  and  such  signals.  Ger- 
tainly  a  vessel,  which,  when  navigating,  fails 
to  move,  or  show  lights,  or  give  signals  as 
required,  may  most  truthfully  and  accurate- 
ly be  described  as  being  'navigated  without 
complying  with  the  provisions  of  the  act.' 
Taking  the  words  in  their  ordinary  and  nat- 
ural meaning,  without  any  refinement  or  dis- 
tortion, they  make  the  vessel '  as  well  as  the 
master  responsible  in  penalty  for  failure 
to  obey  such  rules  of  navigation  as  the  stat- 
ute enumerates.  The  burden  is  on  the  per- 
son contending  for  a  restricted  meaning  to 


show  aome  good  ground  for  the  eoncluaion 
that  Gongreaa  did  not  mean  precisely  what  it 
said.  We  do  not  find  anything  persuaaive 
in  the  argumenta  advanc^  to  sustain  the 
narrow  construction.  We  see  no  distinction 
between  the  two  phrases  'observe  the  pro- 
visions' and  'comply  with  the  provisions.' 
Nor  do  we  attach  any  weight  to  the  circum- 
stance that  the  master  is  penalized  (while 
the  vessel  is  not)  for  failure  to  observe  the 
pilot  rules,  other  than  those  enumerated  in 
the  statute.  Nor  do  we  see  why  it  should  be 
assumed  that  Gongress  did  not  intend  to 
make  the  owner  liable  for  the  fault  of  his 
employ^.  He  is  already  liable  in  damages 
for  such  faults  when  there  is  a  disastrous 
collision.  The  object  of  this  statute  was  to 
prevent  collisions,  by  punishing  disobedience 
of  the  requirements  of  the  act  whenever  it 
occurred  and  was  discovered,  without  wait- 
ing for  disaster  to  follow.  A  master  may 
be  competent,  and  may  hold  a  certificate, 
and  yet  be  repeatedly  reckleds  and  disre- 
gardful  of  prescribed  rules.  Our  experience 
has  shown  how  frequent  this  is.  Gongress 
may  well  have  believed  that  the  best  way 
to  make  masters  comply  with  the  rules  of 
navigation,  which  they  are  too  prone  to  modi- 
fy, would  be  to  punish  the  owner  when  the 
master  violated  tnem.  To  do  so  would  tend 
to  make  the  owner  vigilant  and  watchful 
of  his  employ^;  not  content  with  general 
competence  and  a  certificate,  but  constantly 
seeking  to  advise  himself,  perhaps  through 
others  of  the  crew,  as  to  how  the  master 
handled  the  vessel,  and  prompt  to  discharge 
a  master  whose  habitual  conduct  was  sudi 
as  to  expose  the  vessel  to  repeated  penal- 
ties." 


COMMERCE  AND  LABOR. 


Vol.  X,  p.  62,  sec.  7. 

The  decision  of  the  appropriate  immigra- 
tion officer  is  final  unless  reversed  on  appeal 
to  the  Secretary  of  Gommerce  and  Labor. 
And  if  it  does  not  affirmatively  appear  that 
the  executive  officers  have  acted  in  some  un- 
lawful or   improper   way   and   abused   their 


discretion,  their  finding  upon  the  question  of 
citizenship  must  be  deemed  to  be  conclusive 
and  is  not  subject  to  review  bv  the  court. 
Tang  Tun  v.  Edsell,  (1912)  223  U.  S.  678, 
32  S.  Gt.  359,  56  U.  6.  (L.  ed.)   606. 


GONGRESS. 


Vol.  II,  p.  239,  sec.  102. 

A  writ  of  habeas  corpiia,  issued  to  compel  fore  a  committee  of  the  House  of  Repreaen- 
the  release  of  a  witness  who  had  been  im-  tatives,  waa  quashed  in  Henry  v.  Henkel, 
prisoned  for  refusing  to  give  testimony  be-       (S.  D.  N.  Y.  1913)    207  Fed.  805. 
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CONSPIRACY. 


Vol.  II,  p.  247,  sec.  5440. 

Venue.  — To  the  same  effect  as  the  second 
paragraph  of  the  original  note,  see  Hyde 
V.  United  States,  (1912)  225  U.  S.  347,  32 
S.  Ct.  793,  56  U.  S.  (L.  ed.)   1114. 

Limitation.  —  Where,  during  the  existence 
of  the  conspiracy,  there  are  successive  overt 
acts,  the  period  of  limitation  must  be  com- 
puted from  the  date  of  the  last  of  them  of 
which  there  is  appropriate  allegation  and 
proof,  and  this  although  some  of  the  earlier 
acts  may  have  occurred  more  than  three  years 
before  the  indictment  was  found.  Brown  v. 
Elliott,  (1912)  225  U.  S.  392,  32  S.  Ct.  812, 
66  U.  S.   (L.  ed.)    1136. 

Conspiracy  to  commit  offense  against  Unit- 
ed States  —  To  violate  bankruptcy  law,  — 
The  words  "any  defense  against  the  United 
States"  in  section  6440  have  been  construed 
to  include  any  offense  made  a  crime  by  the 
laws  of  the  United  States,  and  applies  to  a 
conspiracy  formed  in  contemplation  of  bank- 
ruptcy. Radin  v.  United  States,  (C.  C.  A. 
2d  Cir.  1911 )  189  Fed.  568. 

Persons  may  be  indicted  under  this  sec- 
tion for  a  conspiracy  to  conceal  the  assets 
of  a  bankrupt  corporation  although  at  the 
time  of  the  conspiracy  the  corporation  had 
not  become  a  bankrupt.  Roukous  v.  United 
States,  (C.  C.  A.  Ist  Cir.  1912)  196  Fed. 
353. 

Persons  may  be  indicted  for  conspiracy  in 
reference  to  the  concealment  of  assets  of  a 
corporation  although  the  corporation  could 
not  be  punished  under  the  Bankruptcy  Act, 
(section  29b  (1)  Fed.  Stat.  Annot.  1912 
Supp.  vol.  1,  p.  646)  for  concealment  of  as- 
sets. Roukous  v.*  United  States,  (C.  C.  A. 
Ist   Cir.   1912)    195    Fed.   353. 

Overt  act.  —  Doing  an  "act,"  within  the 
meaning  of  this  section,  must  involve  posi- 
tive conduct  upon  the  part  of  the  doer  and 
not  mere  passive  inaction — that  is  to  say,  to 
bring  a  case  within  the  statute,  the  con- 
spirator must  himself  "do"  the  "act"  or  give 
authority  to  another  to  do  that  particular 
thing  for  him.  A  mere  failure  on  the  part 
of  the  conspirator  to  prevent  another  from 
doing  the  act  of  his  own  volition  cannot  be 
sufficient.  United  States  v.  McClarty,  (W. 
D.  Ky.  1911 )  191  Fed.  518. 

It  is  true  that  the  conspiracy,  the  unlaw- 
ful combination,  has  been  said  to  be  the 
crime,  and  that  at  common  law  it  was  not 
necessary  to  aver  or  prove  an  overt  act;  but 
sec.  5440  has  gone  beyond  such  rigid  abstrac- 
tion and  prescribes,  as  necessary  to  the  of- 
fense, not  only  the  unlawful  conspiracy,  but 
that  one  or  more  of  the  parties  must  do 
an  "act  to  effect"  its  object,  and   provides 
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that  when  such  act  is  done  "all  the  parties 
to  such  conspiracy"  become  liable.  Hyde  v. 
United  States,  (1912)  225  U.  S.  347,  32  S. 
Ct.  793,  56  U.  S.  (L.  ed.)  1114,  wherein  the 
court  said:  "It  seems  like  a  contradiction  to 
say  a  thing  is  necessary  to  complete  another 
thing  and  yet  that  other  thing  is  complete 
without  it.  It  seems  like  a  paradox  to  say 
that  anything,  to  quote  the  Solicitor  General, 
'can  be  a  crime  of  which  no  court  can  take 
cogpiizance.'  The  conspiracy,  therefore,  can- 
not alone  constitute  the  offense.  It  needs 
the  addition  of  the  overt  act.  Such  act  is 
something  more,  therefore,  than  evidence  of 
a  conspiracy.  It  constitutes  the  execution 
or  part  execution  of  the  conspiracy  and  all 
incur  guilt  by  it,  or  rather  complete  their 
guilt  by  it,  consummating  a  crime  by  it 
cognizable  then  by  the  judicial  tribunals,  such 
tribunals  only  then   acquiring  jurisdiction." 

Indictment  —  Generally,  —  It  is  essential 
in  an  indictment  for  conspiracy  to  commit  a 
crime  against  the  United  States  to  charge 
acts  sufficient  to  show  that  the  design  of  the 
conspiracy  was  to  commit  an  offense  against 
the  United  States.  Stanley  v.  United  States, 
(C.  C.  A.  8th  Cir.  1912)    195  Fed.  896. 

When  the  criminality  of  a  conspiracy  con- 
sists in  an  unlawful  agreement  of  two  or 
more  persons  to  compass  or  pi^mote  some- 
criminal  or  illegal  purpose,  that  purpose- 
must  be  fully  and  clearly  stated  in  the  in- 
dictment; while  if  the  criminality  of  the- 
offense  consists  in  the  agreement  to  accom- 
plish a  purpose  not  in  itself  criminal  or  un- 
lawful, by  criminal  or  unlawful  means,  the 
means  must  be  set  out.  Hedderly  v.  United' 
States,  (C.  C.  A.  9th  Cir.  1912)  193  Fed. 
561. 

Allegation  of  place  of  conspiracy.  —  The 
place  of  trial  can  be  any  state  and  district 
where  an  overt  is  performed,  and  as  the 
place  of  the  overt  act  may  be  the  place  of 
jurisdiction  it  follows  that  the  exact  place 
where  the  conspiracv  was  formed  need  not  be 
alleged.  Brown  v.  Elliott,  (1912)  226  U.  S. 
392,  32  S.  Ct.  812,  66  U.  S.  (L.  ed.)   1136. 

Averment  of  overt  act,  —  The  conspiracy 
is  a  continuing  one  so  long  as  overt  acts  are 
committed  in  furtherance  thereof.  It  there- 
fore follows  that  the  charging  in  a  single 
count  of  the  indictment  for  conspiracy  of 
more  than  one  separate  and  distinct  overt  act 
is  not  charging  separate  and  distinct  offenses. 
Stanley  v.  United  States,  (C.  C.  A.  8th  Cir. 
1912)    196  Fed.  896. 

Duplicity.  —  An  indictment  which  charges 
a  conspiracy  to  commit  two  distinct  offenses 
is  not  duplicitous.    John  Gund  Brewing  Co. 


Vol  n,  p.  247,  sec.  5440. 
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Vol  U,  p.  268,  sec.  4966. 


r.  United  States,   (C.  C.  A.  8th  Cir.  1013) 
206    Fed.   386. 

To  violate  postal  laws.  —  An  Indictment 
under  this  section  for  a  conspiracy  to  use 
the  mails  to  defraud,  which  alleged  that  the 
defendants  conspired  to  violate  section  216 
of  the  Criminal  Code  of  the  United  States, 
was  held  to  be  good,  although  at  the  time  the 
conspiracy  was  formed  the  Criminal  Code 
had  not  gone  into  effect,  as  the  charge  of 
violating  the  section  named  could  have  been 
left  out  of  the  indictment  and  the  acts  al- 
leged would  still  have  shown  a  conspiracy 
to  commit  an  offense  against  the  United 
States,  viz.  to  violate  sec.  5480  of  the  Re- 
vised Statutes,  (5  Fed.  Stat.  Ann.  973), 
which  was  in  effect  at  the  time  and  prohibit- 
ed the  use  of  the  mails  to  defraud.  Ex  parte 
King,  (N.  D.  Ga.  1912)  200  Fed.  622. 

An  indictment  under  this  section  for  con- 
spiracy to  use  the  mails  to  defraud,  need 
not  necessarily  charge  that  the  defendants 
conspired  and  did  commit  the  offense  of  at- 
tempting to  defraud,  if  the  facts  set  out 
show  that  they  actually  tried  to  carry  out  a 
scheme  to  defraud  by  the  use  of  mails. 
United  States  v.  Mazey,  (E.  D.  Ark.  1912) 
200  Fed.  997. 

The  fact  that  an  indictment  for  conspiracy 
to  use  the  mails  to  defraud  shows,  in  charg- 
ing overt  acts,  that  a  completed  offense  was 


committed  under  the  statute  making  it  a 
crime  to  use  the  mails  to  defraud,  does  not 
render  the  indictment  duplicitous.  Stanley 
V.  United  States,  (CCA.  8th  Cir.  1912) 
195  Fed.  896. 

In  an  indictment  for  conspiracy  to  use 
the  mails  to  defraud  the  intention  to  per- 
petrate the  fraud  need  not  be  alleged  in 
the  part  of  the  indictment  which  charges  the 
commission  of  the  offense.  It  is  sufficient  if 
it  is  charged  in  any  part  of  the  indictment. 
United  SUtes  v.  Maley,  (£.  D.  Ark.  1912) 
200  Fed.  997. 

To  violate  public  land  laws.  —  An  indiet- 
ment  charging  that  the  accused  conspired 
together  to  obtain  from  the  United  States, 
under  the  forest  reserve  act,  patents  to  lands 
belonging  to  the  United  States,  in  exchange 
for  and  in  lieu  of  school  lands  lying  within 
the  limits  of  such  forest  reserve,  the  title  to 
which  the  accused  had  obtained,  or  were  to 
obtain,  fraudulently,  from  the  state  bv  means 
of  applications  for  the  purchase  of  tne  same 
in  the  names  of  fictitious  persons,  sufficiently 
charges  an  offense  under  the  laws  of  the 
United  States.  Ex  parte  Hyde,  (N.  D.  CaL 
1904)   194  Fed.  207. 

This  section  is  cited  in  Breese  v.  United 
SUtes,  (CCA.  4th  Cir.  1913)  203  Fed. 
824. 
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Vol.  11,  p.  256,  sec.  4952. 

This  section  gives  to  each  author  or  pro- 
prietor of  a  painting^  upon  complying  with 
the  provisions  of  the  chapter  of  the  Revised 
Statutes  concerning  copyright,  the  sole  lib- 
erty of  copying  and  vending  the  same.   Louis 

Vol.  II,  p.  268,  sec.  4965. 

The  action  is  a  dvil  one  for  penalties. 
Journal  Pub.  Co.  v.  Drake,  (C:  C  A.  9th 
Cir.    1912)    199   Fed.  672. 

Unlawful  intent.  —  "The  penalty  provided 
by  the  statute  is  for  the  act  of  copying, 
printing,  and  publishing  a  copyright  article, 
or  for  selling  or  exposing  for  sale  such  a 
copy,  and  the  forfeiture  or  penalty  is  fixed 
for  every  sheet  of  such  copy  found  in  the 
possession  of  the  person  who  has  committed 
anv  one  of  the  acts  prohibited.  The  general 
rule  in  such  a  case  is  that,  where  the  de- 
fendant has  been  shown  to  have  committed  an 
unlawful  act,  an  unlawful  intent  is  presumed. 
'If  a  man  intentionally  adopts  certain  con- 
duct in  certain  circumstances  known  to  him, 
and  that  conduct  is  forbidden  by  the  law 
under  those  circumstances,  he  intentionally 


Dejonge  &  Go.  t.  Breuker  &  Kessler  Oo.,  (C. 
C  A.  3d  Cir.  1911)  191  Fed.  36. 

Rights  of  owners  of  nncopyiighted  play.  — 
See  Ferris  v.  Frohman,  (1912)  223  U.  S. 
424,  32  S.  Ct.  263,  66  U.  6.  (L.  ed.)  492. 
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breaks  the  law  in  the  only  sense  in  which  the 
law  ever  considers  intent.'  Ellis  v.  United 
States,  206  U.  S.  246,  267,  27  Sup.  Ct.  600, 
602  (61  L.  ed.  1047,  11  Ann.  Cas.  689).  But 
there  is  a  prohibition  in  this  statute  against 
the  copying,  printing,  and  publishing  of  a 
copyrighted  article  'by  varying  the  main  de- 
sign with  intent  to  evade  the  law.'  .  .  . 
It  is  obvious  that  the  intent  to  evade  the  law 
is  only  required  to  appear  or  be  inferred  where 
the  copyrighted  article  has  not  been  repro- 
duced m  the  substantial  form  and  character 
of  the  original,  but  where  in  the  reproduc- 
tion there  has  been  a  varying  of  the  main 
design.  In  such  a  case  it  should  appear  as 
a  fact,  or  be  inferable  from  facts  proven, 
tiiat  the  reproduction  was  with  an  intent  to 
evade  the  law,  and  this  would  be  a  question 


Vol.  n,  p.  268,  sec.  4965. 
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1909  Svpp.,  p.  81 »  sec  1  (e). 


of  fact  for  the  jury."  Journal  Pub.  Co.  v. 
Drake,  (C.  C.  A.  9th  Cir.  1912)  199  Fed. 
572. 

Sheet.  —  In  Journal  Pub.  Co.  v.  Drake,  (C. 
O.  A.  9th  Cir.  1912)  199  Fed.  672,  the  court 
said:  "It  is  further  objected  that  the  ver- 
dict and  judgment  is  in  excess  of  that  pro> 
vided  by  the  statute;  that  the  penalty  of  $1 
is  for  every  sheet  of  the  infringed  copyright 


found,  without  regard  to  the  number  of 
infringements  printed  on  each  sheet.  We  do 
not  so  understand  the  law.  The  penalty  im- 
posed  is  for  every  sheet  upon  which  an  in- 
fringement is  printed.  In  this  case,  as  there 
were  two  separate  and  distinct  infringements 
printed -upon  400  sheets,  there  were  800  in- 
fringements printed  in  &U." 


Vol.  II,  p.  272,  sec.  1. 

Statutory  notice  on  each  reproduction  or 
copy  of  painting.  —  In  the  case  of  a  painting 
each  reproduction  or  copy,  must  be  accom- 
panied with  the  statutory  notice.  Louis  De- 
jonge  &  Co.  V.  Breuker  k  Kessler  Co.,  (C. 
C.  A.  3d  Cir.  1911)   191  Fed.  35. 


Sufficiency  of  copyrigiht  notice  on  nap."* 
See  Lydiard-Peterson  Co.  v.  Woodman,  (C. 
a  A.  8th  Cir.  1913)  204  Fed.  921. 


1909  Supp.,  p.  81,  sec.  1   (b). 

Meaning  of  words  "make  any  other  version 
thereof."  In  G.  Ricordi  &  Co.  v.  Mason, 
(S.  D.  N.  Y.  1912)  201  Fed.  184,  the  action 
was  to  enjoin  the  defendant  from  publishing 
and  selling  nondramatic  versions  of  the  copy- 
righted operas  "Germania"  and  "Ins," 
owned  by  the  complainant,  and  to  recover 
damages  and  obtain  an  accounting  of  the 
profits  realized  by  the  defendant  from  the 
sale  of  said  versions  in  a  publication  en- 
titled "Opera  Stories."  There  was  no  dis- 
pute of  fact,  and  the  question  involved  was 
one  solely  of  statutory  construction.  The 
court  said:  "Although  section  1  of  the  Copy- 
right Act,  which  went  into  effect  July  1, 
1909,  in  broad  terms  gives  complainant  the 
exclusive  right  'to  translate  the  copyrighted 
work  into  other  lan^ages  or  dialects,  or 
make  any  other  version  thereof,'  etc.,  still 
.the  summing  up  of  a  libretto  by  merely  out- 
lining the  plot  or  theme,  detailing  the  inci- 
dents in  such  a  way  as  to  give  in  the  fewest 
words  possible  the  so-called  story,  as  was 
done  by  the  defendant  with  the  operas  'Ger- 
mania'  and  'Iris,'  does  not  constitute  the 
making  of  such  a  version  thereof  as  was  in 
the  contemplation  of  Congress  when  the  copy- 
right statute  was  enacted.  A  literal  definition 
of  the  words  'make  any  other  version  thereof 


would  not  only  Include  the  defendant's  pub- 
lication, but  also  the  newspaper  publications, 
after  performance,  of  any  reviews  or  criti- 
cisms, even  when  written  by  reporters  in- 
vited by  the  owner  of  the  play  to  witness  the 
production.  The  publication  of  abridgments 
or  versions  of  the  play  or  opera  being  per- 
mitted to  the  newspapers,  it  makes  no  dif- 
ference that  another,  without  dialogue  or 
stage  directions,  embodies  practically  the 
same  information  in  a  salable  booklet.  In- 
deed, the  proofs  show  that  the  information 
as  to  tiie  theme  or  plot  of  the  operas  in  ques- 
tion was  not  taken  by  defendant  from  com- 
plainant's copyrighted  librettos,  but  that  the 
version  of  'Germania'  was  derived  from  a 
newspaper,  and  that  of  'Iris'  from  a  German 
publication.  Of  course,  if  the  defendant's 
stories  consisted  of  mere  modifications  of  the 
copyrighted  works  or  abridgments  thereof, 
reproducing  portions  of  the  dialogue,  words, 
or  phrases,  tne  scenes,  and  characters,  a  dif- 
ferent question  would  be  presented.  As  the 
proofs  stand,  however,  I  am  convinced,  that 
the  defendant's  'Opera  Stories'  is  not  an  in- 
vasion of  the  copyright  secured  to  the  com- 
plainant by  statute  or  an  interference  there- 
with." See  also  the  same  case  repeated  in 
(S.  D.  N.  Y.  1911)  201  Fed.  182. 


1 909  Supp.,  p.  81 ,  sec.  1  (e). 

Right  to  copy  perforated  rolla  or  records.  — 
In  Aeolian  Co.  v.  Royal  Music  Roll  Co.,  (W. 
D.  N.  Y.  1912)  196  Fed.  926,  the  question 
raised  involved  the  right  of  the  complainant, 
the  Aeolian  Company,  under  the  copyright 
act  of  March  4,  1909,  to  restrain  the  defend- 
ant, the  Royal  Music  Roll  Company,  from 
copying  and  duplicating  perforated  musio 
rolls  or  records  manufactured  by  the  former. 
On  a  motion  for  a  preliminary  injunction  the 
court  granted  the  motion  for  the  reason 
stated  by  it  as  follows:  "While,  under  the 
provisions  of  the  copyright  law,  such  music 
rolls  or  records  are  not  strictly  matters 
of  copyright,  Congress  in  passing  the  enact 


ment  evidently  intended  to  protect  copy- 
right proprietors  in  their  right  to  their  pro- 
ductions, and  to  gi^e  them  an  exclusive  right 
to  print,  publish,  and  vend  the  same.  If 
the  copyrighted  work  be  a  musical  composi- 
tion, the  owner,  under  the  provisions  of  the 
statute,  after  complyine  therewith,  has  the 
exclusive  right  to  perform  it  publicly  for 
profit,  and  may,  if  he  chooses  so  to  do,  make 
'an  arrangement  or  setting'  of  the  musical 
composition,  published  or  copyrighted  after 
the  passage  of  the  act,  for  me(£anical  re- 
production. In  this  manner  the  copyright 
owner  retains  control  of  the  right  to  manu- 
facture music  rolls,  and  the  mechanical  re- 
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production  of  such  music  or  composition  is 
optional  with  him.  If  he  elects  to  mechanic- 
ally reproduce  it,  or  knowingly  acquiesces  in 
such  use  of  reproduction  hy  another,  'any 
other  person/  the  act  says,  'may  make  similar 
use  of  the  copyrighted  work'  upon  payment  of 
a  royalty.  The  bill  avers  that,  prior  to  mak- 
ing the  music  rolls  or  records  in  question, 
complainant  was  given  permission  and  license 
to  mechanically  reproduce  the  copyrighted 
composition  and  to  make  perforated  rolls 
therefrom.  By  such  permission  or  license 
the  owners  of  the  copyright  transferred  to 
the  licensees  their  right  to  manufacture  per- 
forated rolls,  or  parts,  or  instruments  to  me- 
chanically reproduce  the  copyrighted  music. 
The  provision  of  the  statute  (section  1  e)  that 
'any  other  person  may  make  similar  use  of 
the  copyrighted  work'  becomes  automatically 
operative  by  the  grant  of  the  license;  but  the 
subsequent  user  does  not  thereby  secure  the 
right  to  copy  the  perforated  rolls  or  records. 
He  cannot  avail  himself  of  the  skill  and  labor 
of  the  original  manufacturer  of  the  perfo- 
rated roll  or  record  by  copying  or  dupli- 
cating the  same,  but  must  resort  to  the  copy- 
righted composition  or  sheet  music,  and  not 
pirate  the  work  of  a  competitor  who  has 
made  an  original  perforated  roll.  The  de- 
fendant contends   tiiere   is   no   provision   in 


the  copyright  act  for  an  action  of  this  Kind 
by  the  manufacturer  of  perforated  rolls  or 
records — a  licensee  of  the  copyright  pro- 
prietor— and  that  the  license  herein  granted 
conveyed  nothing  beyond  the  right  to  use 
the  copyrighted  music.  This  court,  however^ 
is  of  a  different  opinion  and  thinks  that  Con- 
gress gave  to  the  owner  of  the  copyrighted 
work  and  to  his  licensee  the  right  to  main- 
tain an  action  such  as  this.  By  section  36 
of  the  copyright  act  it  is  provided  that  any 
party  aggrieved  may  file  a  bill  in  equity  and 
a  Circuit  (now  District)  Court  of  the  United 
States  may  grant  an  injunction  to  prevent 
and  restrain  the  violation  of  any  rights  se- 
cured by  such  act.  To  effect  the  purpose  in- 
tended by  Congress,  this  provision  must  be 
given  reasonable  construction,  and  to  give 
it  such  construction  requires  holding  that  the 
phrase  *any  party  aggrieved'  includes  a  li- 
censee who  has  obtained  a  right  to  manu- 
facture and  sell  perforated  rolls.  The  phrase 
is  not  limited  merely  to  owners  of  the  copy- 
right, but  is  broad  enough  to  include  li- 
censees or  others  having  permission  from  the 
owner  of  the  copyright  to  mechanically  re- 
produce the  musical  composition.  The  al- 
legation charging  copying  of  the  rolls  by  the 
defendant  is  not  denied.  The  motion  for 
temporary  injunction  is  granted.' 


1909  Supp.,  p.  82,  sec.  3. 

'^Component  parts."  —  In  Mail  &  Express 
Co.  V.  Life  Pub.  Co.,  (C.  C.  A.  2d  Cir.  1912) 
192  Fed.  899,  the  court  answering  the  con- 
tention of  the  defendant  that  the  plaintiff's 
copyright  of  a  periodical  did  not  protect  pic- 
tures therein  as  "component  parts,"  said: 
"But  section  3  of  the  copyright  act  says  in 
so  many  words  that  a  copyright  does  protect 
'all  copyrightable  component  parts  of  the 
work  copyrighted'  and  that  in  the  case  of  a 
periodical  the  copyright  'gives  the  proprietor 
thereof  all  the  rights  in  respect  thereto  which 
he  would  have  if  each  part  were  individually 


copyrighted  under  this  act.*  The  language 
of  the  statute  is  so  exactly  contrary  to  the 
defendant's  claim  that  there  seems  to  be  na 
reason  for  interpretation  nor  ground  for  dis- 
cussion." 

If  a  trade  catalogue  containing  pictures 
and  cuts  of  various  statuary  and  articles 
is  copyrighted  the  owner  is  entitled  to  the 
protection  of  the  copyright  law  as  to  each 
cut  contained  therein.  Da  Prato  Statuary 
Co.  V.  Giuliani  Statuary  Co.,  (C.  C.  Minn. 
1911)    189   Fed.   90. 


1909  Supp.,  p.  83,  sec.  5  (k). 

"Pictorial  illustrations"  within  the  mean- 
ing of  this  section  include  pictures  of  ladies 
attired  in  the  latest  or  up-to-date  styles, 
depicting  the  fashions  in  dress,  supplemented 
by  information  concerning  the  materials  which 
the  complainant  offers  to  make  up  in  ac- 
cordance therewith,  and  the  price  at  which 


it  will  do  so.  National  Cloak  k  Suit  Co. 
V.  Kaufman,  (M.  D.  Pa.  1911)  189  Fed.  215, 
wherein  the  court  said:  "The  protection  of 
the  law  is  not  confined  to  pictorial  illus- 
trations known  as  works  of  fine  arts.  This 
was  not  so  even  under  the  preceding  act. 


9r 


1 909  Supp.,  p.  83,  sec.  8. 

Copyright  by  employer.  —  In  National 
Cloak  &  Suit  Co.  v.  Kaufman,  (M.  D.  Pa. 
3911)  189  Fed.  215,  the  question  arose  wheth- 
er the  complainant  who  sued  for  infringe- 
ment of  copyright  was  the  sort  of  person  who 
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could  procure  a  copyright.  On  this  ques- 
tion the  court  said:  "The  complainant  is  a 
corporation  created  by  the  laws  of  New 
York,  which,  according  to  the  bill,  'wrote,, 
designed  and  compiled  and  caused  to  be  writ- 


1909  Supp^  p.  B4,  sec.  9. 
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an  employer  in  the  case  of  works  made  for 
hire'  (section  62).  Under  the  old  law  which 
did  not  recognize  or  contemplate  in  its  pro- 
visions our  modern  conditions,  as  the  present 
law,  corporations  were  even  regarded  as  prop- 
er persons  to  secure  copyright;  .  .  .  and 
then,  -  as  well  as  now,  the  employer  had  the 
right  to  the  copyright  in  the  literary  pro- 
duct of  a  salaried  employee." 


court  said:  "I  do  not  see  any  reason  for  a 
very  strict  construction  of  the  law.  My  rec- 
ollection is  that  the  strictness  required  by 
the  former  act  has  been  materially  modified 
by  the  present  one.  The  object  is  to  notify 
persons  who  is  the  owner  of  the  publication, 
and  the  person  by  whom  it  is  copyrighted, 
so  that,  if  they  make  copies,  they  may 
know  that  they  are  infringing  upon  some- 
body's copyright." 


ten,  designed  and  compiled  by  those  employed 
by  it  for  the  purpose,  all  of  them  citizens 
and  residents  of  the  United  States,  or  aliens 
domiciled  within  the  United  States  at  the 
time  of  the  first  publication,'  the  book  of 
which  it  was  the  proprietor.  The  present 
act  of  Congress  confers  copyright  on  'the 
author  or  proprietor'  (section  8),  and  pro- 
vides that  'the  word  "author"  shall  include 

1909  Supp.,  p.  84,  sec.  9. 

In  general  —  To  secure  a  copyright  the 
formality  required  under  earlier  statutes 
has  been  dispensed  with.  Copyright  noW 
vests  upon  the  publication  of  the  book  or 
publication  with  the  notice  of  copyright. 
National  Cloak  &  Suit  Co.  v.  Kaufman,  (M. 
D.    Pa.    1911)    189   Fed.   235. 

Contents  of  notice.  —  The  initials  of  the 
person  copyrighting  need  not  appear  in  the 
notice.  Woodman  v.  Lydiard-Peterson  Co., 
(C.  C.  Minn.  1912)  192  Fed.  67,  wherein  the 

1909  Supp.,  p.  84,  sec.  12. 

Condition  precedent  to  action.  —  An  action 
for  an  injunction  and  an  accounting  for  the 
infringement  of  a  copyright  of  a  book  can- 
not be  maintained,  unless  it  be  alleged  and 
proved  that  prior  to  the  commencement  of 
the  action  two  complete  copies  of  the  best 
edition  thereof  were  deposited  in  the  copy- 
right office  or  in  the  mail  addressed  to  the 
registrar  of  copyrights  at  Washington,  as 
provided  by  section  12.  New  York  Times 
Co.  V.  Sun  Printing  &  Publishing  Ass'n,  (C. 
C.  A.  2d  Cir.  1913)  204  Fed.  686,  wherein 
the  court  said:  "The  last  paragraph  would 
seem  to  be  a  plain  prohibition  against  the 
maintenance  of  an  action  or  proceeding  for 
infringement  until  the  copies  are  deposited 
in  the  copyright  office  or  in  the  mail.  If 
an  equity  action  for  an  injunction  and  an 
accounting  be  not  such  an  action  as  the 
statute  contemplates,  it  is  difficult  to  per- 
ceive what  the  lawmakers  had  in  mind.  Mani- 
festly the  statute  refers  to  precisely  such  an 
action  as  this,  otherwise  the  language  is 
meaningless.  We  are  not  concerned  here  with 
the  wisdom  or  necessity  of  the  provision. 
Congress"  was  conferring  a  special  privilege 
upon  authors  and  could  limit  that  privilege 
in  any  manner  it  saw  fit.  In  order  to  se- 
cure a  valid  copyright  or  a  valid  patent, 
it  is  necessary  to  comply  with  every  require- 
ment of  the  law,  and  a  dliscussion  of  the  wis- 
dom or  unwisdom  of  such  requirements  is 
wholly  irrelevant.  If  a  change  in  the  law 
be  needed,  recourse  should  be  had  to  the 
l^slative  and  not  to  the  judicial  branch  of 
the  government.  It  is  unnecessary  to  con- 
sider the  status  of  the  complainant's  al- 
leged copyright  for  other  purposes  than  those 

1909  Supp.,  p.  87,  sec.  25  (a). 

Snfficieacy    of    bilL  — In    Crown    Feature      Fed.  805,  a  bill  for  infringement  pf  a  photo- 
Film  Co.  V.  Levy,    (S.  D.  N.  Y.  1912)   202      graph  was  held  demurrable  because  the  com- 
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involved  in  this  action.  The  question  here  is, 
Can  an  equity  suit  for  an  injunction  and  an 
accounting  be  maintained  thereon?  It  is 
contended  that  as  soon  as  the  copyright  was 
secured  and  before  the  copies  were  mailed, 
as  required  by  law,  the  complainant  ac- 
quired a  right  which  was  entitled  to  the 
protection  of  a  court  of  equity.  Such  a  con- 
struction wholly  ignores  the  provision  for 
mailing.  It  may  never  be  complied  with,  and 
still,  if  the  complainant's  contention  be  cor- 
rect, an  equity  suit  may  be  commenced,  an 
injunction  issued  and  an  accounting  had. 
How  can  a  court  of  equity  protect  an  in- 
choate or  Incomplete  right  by  a  suit  which 
the  law  says  cannot  be  maintained?  We 
are  unable  to  assent  to  the  proposition  that 
this  is  not  an  action  for  infringement  of  a 
copyright,  but  rather,  as  complainant  con- 
tends, *a  suit  in  equity  by  a  party  aggrieved, 
for  an  injunction  to  prevent  and  restrain  the 
violation  of  the  complainant's  copyright  se- 
cured by  the  copyright  law.'  But  this  state- 
ment of  the  action  is  merely  a  change  in 
nomenclature.  There  can  be  no  doubt  as  to 
the  character  of  the  action.  As  before  stated, 
not  one  of  the  criteria  which  determine  an 
action  for  infringement  is  omitted,  A  dis- 
tinction is  also  sought  to  be  drawn  between 
'maintained'  and  'began';  the  contention  being 
that  a  suit  may  be  begun  before  the  copies 
are  deposited  in  the  mail.  In  other  words, 
an  action  may  be  commenced  which  cannot  be 
maintained.  Not  only  so,  but  an  injunction 
may  issue  restraining  the  defendant  from 
publishing  alleged  infringing  matter,  in  an 
action  \ihich  cannot  be  maintained.  We  are 
unable  to  assent  to  this  construction." 


1909  Siipp.y  p.  87,  sec.  25  (b). 


COSTS. 


VoL  n,  p.  276,  sec  823. 


plainant  did  not  sufficiently  show  his  title,  to 
the  copyright;  because  there  was  nothing  to 
show  that  the  photograph  was  a  copyrighta- 
ble work;  and  because  there  was  a  failure 
to  show  compliance  with  the  copyright  stat- 
ute. The  court  said:  ''First.  Complainant 
states  merely  that  its  assignor  was  'the  sole 
and  exclusive  owner  and  proprietor  of  cer- 
tain photographs  entitled  "St.  George  and 
the  iSragOn,  Part  1,"  .  .  .  and  of  all 
rights  and  privileges  thereunder  and  therein 
and  to  the  United  States  and  the  territories 
thereof.'  There  is  no  allegation  that  Powers 
was  the  author,  or  that  there  was  any  author 
or  producer  in  the  United  States  or  else- 
where, or  how,  if  Powers  was  not  the  author, 
he  became  the  proprietor.  I  think,  under  the 
present  act  even  more  strongly  than  hereto- 
fore, complainant  must  show  his  title  not 
merely  by  an  allegation  that  he  is  the  pro- 
prietor, but  by  setting  forth  facts  which 
show  how  he  became  proprietor  and  why  he 

1909  Supp.,  p.  87,  sec.  25  (b). 

"Court"  — In  Mail  &  Express  Co.  v.  Life 
Pub.  Co.,'(C.  C.  A.  (2d  Cir.  1912)  192  Fed. 
899,  the  court  in  determining  the  meaning 
to  be  given  to  the  word  "court**  said :  "While 
the  language  of  the  provision  auoted  is  some- 
what obscure,  we  do  not  think  tiiat  by  the 
use  of  the  word  'court'  it  is  required  that 

1909  Supp.,  p.  88,  sec.  25  (c). 

Effect  of  asking  for  increased  bond.— • 
Where  an  alleged  infringing  article  is  seized 
under  this  section,  and  the  defendant  after- 
wards asks  that  the  complainant's  bond  be 
increased  under  Rule  7  of  the  Supreme  Court, 
he  is  not  in  a  position  to  complain  of  the 

1909  Supp.,  p.  88,  sec.  25  (d). 

Order  to  show  cause  for  return  of  articles.  — 
An  order  to  show  cause  why  articles  seized 
under  this  clause  should  not  be  returned  will 
not  be  entertained  in  the  absence  of  an  affi- 
davit that  the  articles  seized  are  not  infring- 


has  the  right  to  bring  the  action.  While 
Bosselman  v.  Richardson,  <G.  C.  A.  8th  Cir. 
1908)  174  Fed.  622,  and  Ford  ▼.  Charles  E. 
Blaney  Amusement  Co.,  (S.  D.  N.  Y.  1906) 
148  Fed.  642,  arose  under  the  previous  law, 
yet  they  are  in  principle  applicable  to  the 
case  here  under  consideration.  Second.  I 
am  inclined  to  think  that  defendants  are 
right  in  their  contention  that  the  bill  is  de- 
murrable because  there  is  nothing  to  show 
that  the  photograph  is  a  copyrightible  work. 
I'hird.  The  allegation  that  Powers  filed  'two 
complete  copies  of  said  photographs'  does  not 
satisfy  the  requirement  of  the  statute,  which, 
among  other  things,  is  that  registration  shall 
be  made  by  depositing  'two  complete  copies 
of  the  best  edition  thereof  then  published.' 
The  bill  must  show  strict  compliance  with 
the  requirements  of  the  Copyright  Law,  and 
if  the  failure  so  to  do  appears  on  the  face 
of  the  bill,  then  the  bill  fails  to  sUte  a 
cause  of  action  under  the  statute.*' 


the  judge  acting  by  himself  shall  assess  the 
damages  when  a  case  is  presented  calling  for 
an  award  under  the  minimum  damage  clause. 
We  think  it  the  better  view  that  the  statute 

Sermits  him  to  direct  the  jury  to  assess  the 
amagea  within  the  prescribed  limita.** 


seizure,  or  demand  a  return  of  the  alleged 
infringing  articles,  but  his  remedy  is  to  de- 
feat the  complainant  on  a  trial  on  the  mer- 
its. Universal  Film  Mfg.  Co.  ▼.  Copperman, 
(S.  D.  N.  Y.  1913)  206  Fed.  69. 


ing  copies,  records,  plates,  molds,  matrices, 
or  means  for  making  the  copies  alleged  to 
infringe  the  copyright.  Crown  Feature  Film 
Co.  V.  Bettis  Amusement  Co.^  (K.  D.  Ohio 
1913)  206  Fed.  362. 


COSTS. 


Vol.  II,  p.  276,  sec.  823. 

Expenses  and  disbursements.  —  To  the  same 
effect  as  the  original  note,  see  Marks  v.  Mer- 
rill Paper  Co.,  (G.  G.  A.  7th  Cir.  1913)  203 
Fed.  16. 

Attorney  fees  on  motion.  —  This  and  the 
following  section  distinctly  provide  that  at- 
torneys shall  be  allowed  certain  fees,  and  no 
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others.  On  the  subject  of  attorney  fees  this 
act  controls.  It  makes  no  provision  for  at- 
torney fees  on  motions.  Hearing  on  a  motion 
is  not  a  final  hearing  of  the  cause,  upon 
which  the  statutory  docket  fee  may  be  taxed. 
No  attorney  fee  can  be  allowed  on  the  mo- 
tion.    Midiigan  Aluminum  Foundry  Co.  v. 


YoL  n,  p.  276^  aec  823. 


COSTS. 


YoLn,  ^  291,  aec  982. 


Co.  of  America,  (E.  D.  Mich. 
1911)  190  Fed.  903. 

TrtTelms  expenses  of  attorney.  —  There  ia 
BO  authority  in  the  statate  for  allowing  for 
trayeling  expenses  of  an  attorney.  Michigan 
Ahuninom  Foundry  Co.  y.  Alominnm  Co.  of 
America,   (E.  D.  Mich.  1911)    190  Fed.  903. 

AUowaace  of  costs  under  state  laws.  —  If 
acts  of  Congress  make  specific  provision  for 

Vol.  li,  p.  278,  sec.  824. 

Judgment  rendered  without  a  jury.— > A 
docket  fee  of  ten  dollars  is  properly  allowed 
oo  remanding  a  cause  from  the  federal  to  a 
state  eourt,  it  being  a  case  at  law  when  judg- 
ment is  rendered  without  a  jury.  Acker  v. 
Charleston  k  W.  C.  Ry.  Co.,  (C.  C.  S.  C. 
1911)   190  Fed.  288. 

Tor  each  deposition,*  etc.  —  The  word 
"deposition,"  as  used  in  this  section,  does  not 
include  oral  testimony  taken  in  open  court. 
Eriksson  y.  Grandfield,  (E.  D.  Pa.  1912) 
193  Fed.  296. 


costs,  they  controL  If  they  make  no  prori- 
sion  for  certain  kinds  of  costs,  the  prorisions. 
if  any,  of  the  state  statutes  may  be  followed, 
at  least  if  they  do  not  result  in  injustice  in 
a  particular  case.  Such  seems  to  be  the  pre- 
vailing doctrine  at  this  time.  Michigan 
Aluminum  Foundry  Co.  y.  Aluminum  Co.  of 
America,  (E.  D.  Mich.  1911)  190  Fed.  903. 


Number  of  docket  fees.  — On  a  petition  for 
limitation  of  a  vessel  owner's  liability  only 
one  proctor's  docket  fee  is  allowed  to  each 
proctor,  regardless  of  how  many  clients  he 
represents  at  a  final  hearing,  as  the  fee  is 
allowed  the  proctor  as  an  incident  to  his 
appearance  and  service  in  the  court  on  the 
hearing,  and  not  as  a  fee  for  appearing  for 
each  client  whom  he  represents.  Boston  Ma- 
rine Ins.  Co.  V.  Metropolitan  Redwood  L. 
Co.,  (C.  C  A.  9th  Cir.  1912)   197  Fed.  703. 


Vol.  li,  p.  285,  sec.  968. 

Suit  under' Interstate  Commerce  Act.  — In 
Delaware,  L.  &  W.  R.  Co.  v.  Lvne,  (C.  C.  A. 
3d  Cir.  1912)  193  Fed.  984,  it 'appeared  that 
the  action  was  brought  to  recover  damages 
for  subjecting  the  plaintiff  Lyne  to  undue 
and  unreasonable  prejudice  and  disadvan- 
tage, in  violation  of  the  act  of  Congress  enti- 
tled 'An  Act  to  r^^late  commerce,'  approved 
February  4,  1887  (24  Stat.  379,  c  104,  3  Fed. 
Stat.  Annot.  809),  and  sets  amendatorv  there- 
of and  supplementary  thereto.  The  damages 
claimed  were  unliquidated,  but  were  stated 
in  the  ad  damnum  clause  of  the  declaration 
at  $20,000.  A  jury  trial  was  had,  and  the 
plaintiff  recovered  a  verdict  of  $1.  After- 
wards the  Circuit  Court  allowed  an  attor- 
ney's fee  of  $250,  ''to  be  taxed  as  part  of 
the  costs  in  this  case."  It  was  conceded  by 
counsel  for  the  plaintiff  that,  if  no  costs  were 


taxable,  the  counsel  fee  should  not  have  been 
allowed.  It  was  held  that  there  should  have 
been  no  allowance.  The  court  said:  "In  the 
case  before  us,  the  Circuit  Court  had  juris- 
diction to  entertain  and  decide  the  dispute; 
but  its  power  extended  no  further.  It  was 
expressly  forbidden  to  allow  costs,  since  the 
verdict  was  for  less  than  $500.  If  it  be 
asked  in  what  tribunal  a  suit  under  the  in- 
terstate commerce  act  that  involves  only  a 
small  sum  should  be  brought,  without  run- 
ning the  risk  of  losing  costs,  the  answer  is — 
in  tne  appropriate  c6urt  of  the  state.  Other 
suits  involving  small  amounts  must  be 
brought  in  su(£  courts,  even  if  diversity  of 
citizenship  exists;  and  this  is  the  rule,  also, 
even  if  the  suit  be  upon  a  federal  statute. 
There  is  no  reason  why  such  suits  may  not 
be  brought  in  the  courts  of  a  state.' 


Vol.  II,  p.  289,  sec.  974. 

"Costs."  — In  United  States  v.  Wilson,  (S. 
D.  N.  Y.  1911)  193  Fed.  1007,  Judge  Ward 
of  the  second  circuit  said:  ''I  think  that 
the  word  'costs/  in  section  974  Rev.  Stat.  U. 
S.  means  taxable  costs  of  the  trial  before  the 
court  and  petit  jury  in  which  defendants 
have  been  convicted.  This  is  the  bill  which 
section  983  provides  is  to  be  taxed  and  in- 


cluded in  the  judgment.  It  has  not  been 
the  practice  in  this  district  to  tax  the  fees 
of  triid  jurors,  nor  the  fees  and  mileage  of 
persons  not  examined  as  witnesses  at  the 
trial,  nor  fees  for  service  of  subpcenas  upon 

(persons  who  did  not  testifv  at  the  trial,  un- 
ess  in  the  latter  cases  the  adverse  party 
default." 


Vol.  II,  p.  291,  sec.  982. 

Constructioii  of  section. — In  Motion  Pic-  applies 

ture  Patents  Co.  v.  Steiner,    (C.  C.  A.   2d  persons 

Cir.  1912)  201  Fed.  63,  afflrtning  (S.  D.  N.  Y.  courts. 

1912)   192  Fed.  134,  the  court,  in  construing  matter 

this  section,  said:     'The  language  used  is  so  be.    It 

plain  that  there  can  be  little  doubt  as  to  the  ger,  or 

proper  construction  of  the  section.    First,  it  penses 
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only  to  the  attorney,  proctor  or  other 
admitted  to  practice  in  the  federal 
It  does  not  apply  to  the  client,  no 
how  reprehensible  his  conduct  ipay 
was  designed  to  punish  the  pettifog- 
at  least  to  make  him  pay  the  ex- 
occasioned  by  his  misconduct.     Sec- 
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ond,  it  can  be  invoked  only  when  such  at- 
torney, proctor,  or  other  person  admitted  to 
practice  in  the  federal  courts  multiplies  the 
proceedings  in  the  cause  so  as  to  increase 
coats  unreasonably  and  vexatiously.  His 
conduct  may  be  so  contumacious  as  to  jus- 
tify proceedings  for  contempt;  but  unless  he 
has  increased  the  costs  and  done  so  unrea- 
sonably and  yexatiously,  he  cannot  be  pun- 
ished under  this  section.  Third,  the  court 
cannot  direct  the  offending  attorney  to  pay 
all  the  costs,  but  only  the  excess  of  costs, 
which  excess  was  occasioned  by  his  unreason- 
able and  vexatious  conduct.  In  short,  the 
section  permits  the  court  to  order  that  an 
attorney  who  has  unnecessarily  increased  the 
costs  shall  pay  personally  the  excess  of  such 
costs  over  the  amount  which  was  properly 


incurred.  If,  for  instance,  a  witness  is  ex- 
amined and  the  record  clearly  shows  that 
his  testimony,  in  so  far  as  it  relates  to  the 
issue  in  controversy,  should  have  been  com- 
pleted in  an  hour  and  that  by  the  unreason- 
able conduct  of  the  attorney  it  is  drawn  out 
for  days,  the  court  may,  under  section  082, 
compel  the  offending  attorney  to  pay  the  ex- 
cess occasioned  by  Uiis  unnecessary  prolonga- 
tion of  the  examination.  The  evident  pur- 
pose of  the  section  is  to  punish  the  lawyer 
who  vexatiously  increases  costs,  by  making 
him,  and  not  his  client,  liable  for  the  in- 
crease occasioned  by  his  improper  conduct. 
It  reco^izes  that  such  costs  should  not  have 
been  iiiourred  and  places  their  payment  on 
the  person  who  is  responsible  for  them." 


Vol.  II,  p.  294,  sec.  1. 

Appellate  proceedings  In  forma  panperis.  — 
This  act  does  not  apply  to  appellate  courts. 
The  George  Hill,  (C.  C.  A.  2d  Cir.  1012)  102 
Fed.  1022. 

Suit  on  contingent  fee.  —  The  showing  for 
leave  to  sue  in  forma  pauperis  must  include 


a  showing  that  the  attorney,  who  has  an  in- 
terest in  the  result  of  the  case,  as  well  as 
the  plaintiff  and  the  other  beneficiaries,  is 
unable  to  give  security  for  costs.  Esquibel 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  (D.  a  N.  M. 
1013)   206  Fed.  863. 


CRIMES  AND  OFFENSES. 


Vol.  II,  p.  321,  sec.  1014. 

In  general.  —  The  only  statute  of  the  Unit- 
ed States  relating  to  the  arrest  of  a  person 
charged  with  a  criminal  offense  in  a  district 
other  than  that  in  which  the  indictment  has 
been  returned  is  found  in  this  section.  John 
Gund  Brewing  Co.  v.  United  States,  (C.  C. 
A.  8th  Cir.  1913)    204  Fed.  17. 

This  section  clearly  cannot  apply  to  a  cor- 
poration, for  a  corporation  cannot  be  arrest- 
ed, or  be  held  to  bail  for  its  appearance, 
and  no  order  for  its  removal  to  another 
district  can  be  made,  as  such  order  can  only 
be  made  when  the  defendant  is  imprisoned. 
John  Gund  Brewing  Co.  v.  United  States, 
(C.  C.  A.  8th  Cir.  1913)  204  Fed.  17. 

Bail.  — In  Leary  v.  United  States,   (1912) 


224  U.  S.  667,  32  S.  Ct.  590,  66  U.  S.  (L. 
ed.)  889,  Ann.  Cas.  1013D  1020,  the  court 
said:  "It  is  said  that  the  bail  contem- 
plated by  the  Revised  Statutes  (§  1014)  is 
common -law  bail  and  that  nothing  should  be 
done  to  diminish  the  interest  of  the  bail  in 
producing  the  body  of  his  principal.  But 
bail  no  longer  is  the  mundium,  although  a 
trace  of  the  old  relation  remains  in  the  right 
to  arrest.  Rev.  Stat.,  §  1018;  1  Fed.  Stat. 
Annot.  622.  The  distinction  between  bail 
and  suretyship  is  pretty  nearly  forgotten. 
The  interest  to  produce  the  body  of  the  prin- 
cipal in  court  is  impersonal  and  wholly  pe- 
cuniary." 


Vol.  II,  p.  337,  sec.  1024. 

The  effect  of  this  statute  is  to  permit  sep- 
arate offenses  of  the  same  class  and  growing 
out  of  the  same  transactions  to  be  joined  in 
one  indictment  in  separate  counts,  provided 
they  are  such  as  may  "be  properly  joined." 
It  makes  no  change  in  the  law  as  it  pre- 
viously existed,  except  to  permit  offenses 
which  might  have  been  theretofore  presented 
in  separate  indictments  to  be  presented  in 
separate  counts  in  the  same  indictment  and 


separately  punished.  Anderson  t.  Moyer, 
(N.  D.  Ga.  1912)   193  Fed.  490. 

This  section  applies  to  all  territorial  conrta 
as  well  as  to  the  Circuit  and  District  Courts 
of  the  United  States  in  all  cases  of  offenses 
against  the  laws  of  the  United  States.  Sum- 
mers V.  United  States,  (C.  C.  A.  0th  Cir. 
1013)   202  Fed.  457. 

Election  of  counts.  —  In  Rooney  y.  United 
States,    (C.  C.  A.  0th  Cir.   1013)    203  Fed. 
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928,  wherein  one  Rooney  was  convicted  of 
feloniously  introducing  liquor  into  Indian 
country,  it  appeared  that  in  the  first  count 
of  the  indictment  Vincent  Wontock  was 
charged  as  principal,  and  Stewart  Rooney  as 
aiding,  inciting,  and  abetting  the  said  Vin- 
cent Wontock  in  the  commission  of  the  crime. 
In  the  third  count  of  the  indictment  both 
Wontock  and  Rooney  were  charged  as  prin- 
cipals. To  the  contention  of  Rooney  that 
the  lower  court  erred  in  overruling  a  motion 
made  by  him  to  require  the  government  to 
elect  upon  which  count  of  the  indictment  it 
would  rely  the  Circuit  Court  of  Appeals 
said:  ''We  are  of  opinion  that  the  action 
of  the  court  below  in  refusing  to  require  the 
United  States  to  elect  upon  which  count  of 
the  indictment  it  would  rely  for  conviction 
was  without  error.  The  charges  against  the 
plaintiff  in  error  clearly  come  within  the 
class  of  charges  mentioned  in  the  section 
above  set  forth.  It  would,  indeed,  be  diffi- 
cult to  conceive  of  two  charges  more  closely 
connected,  and  the  joinder  of  which  would  be 
more  proper,  within  the  meaning  of  the  sec- 
tion, than  the  charges  against  Rooney  set 
forth  in  the  indictment  in  this  case.  Both 
charges  are  based  on  the  same  transaction 
and  on  the  same  array  of  facts.  Had  the 
motion  of  the  plaintiff  in  error  to  require 
the  government  to  elect  upon  which  count  it 
relied  for  conviction  been  granted,  his  posi- 
tion before  the  jury  would  have  remained 
unchanged.  The  failure  of  the  trial  judge  to 
grant  8ie  motion  did  not  place  him  at  a 
disadvantage,  nor  were  his  rights  in  any  way 
prejudiced  or  jeopardized.  That  the  question 
was  one  which  rested  solely  in  the  discretion 
of  the  court  is  well  settled." 

Indictments  held  to  have  been  properly  con- 
solidated.—  Two  indictments  for  using  the 
mails  to  defraud  in  violation  of  section  5480 
of  the  Revised  Statutes,  6  Fed.  Stat.  An  not. 
973,  may  be  consolidated  under  this  section. 
Marshall  v.  United  States,  (C.  C.  A.  2d  Cir. 
1912)   197  Fed.  611. 

Indictments  against  defendants  charged 
with  violating  the  national  banking  laws 
were  consolidated  in  Kettenbach  v.  United 
States,  (C.  C.  A.  9th  Cir.  1913)  202  Fed. 
377.  The  court  said:  "We  find  no  merit 
in  the  contention  that  the  court  erred  in 
consolidating  the  indictments  for  trial.  Not 
only  was  the  order  made  under  the  authority 
of  section  1024  of  the  Revised  Statutes,  but 
it  was  made  upon  a  motion  and  application 
of  the  plaintiffs  in  error,  in  which  they  al- 
leged 'that  each  and  all  of  the  charges  against 
these  defendants  or  either  thereof  grew  out 
of  one  and  the  same  transaction,  to  wit,  the 
violation  of  the  national  banking  laws  of  the 
Uni^   States,    and   under   the   law   can   be 


tried  at  one  and  the  same  time,  and  save 
great  expense  and  many  hardships  in  requir- 
ing these  defendants  to  prepare  for  trial. 
.  .  .  Wherefore  these  defendants,  and  each 
thereof,  respectfully  pray  that  a  severance 
be  had  as  to  these  two  defendants,  and  that 
they  be  tried  separately  from  the  other  de- 
fendants, that  each  and  all  the  indictments 
involving  these  defendants  or  either  thereof 
be  consolidated  and  be  tried  at  the  same 
time.'  The  application  was  supported  by  the 
affidavit  of  counsel  for  the  plaintiffs  in  error, 
in  which  it  was  stated  that  the  motion  was 
made  in  good  faith,  and  not  for  the  purpose 
of  delay,  and  that  it  was  well  founded  in 
law.  No  exception  was  saved  to  the  order  of 
consolidation,  and  the  plaintiffs  in  error  are 
now  in  no  position  to  assign  error  to  it." 

In  Norton  v.  United  States,  (C.  G.  A.  8th 
Cir.  1913)  205  Fed.  593,  it  was  held  that 
several  indictments  and  all  of  the  counts 
therein  charged  the  defendant  as  president 
of  a  bank  with  acts  of  the  same  character 
and  degree,  and  warranted  an  order  of  con- 
solidation. 

Several  indictments  were  consolidated  un- 
der this  section  in  Kharas  v.  United  States, 
(C.  C.  A.  8th  Cir.  19,11)  192  Fed.  503. 

Consolidation  —  several  defendants.  —  In 
Emanuel  v.  United  States,  (C.  C.  A.  2nd  Cir. 
1912)  196  Fed.  317,  the  court  said:  "The 
clause  in  section  1024  reads:  'When  there 
are  several  charges  against  any  person  for 
the  same  act  or  transaction,'  etc.  It  is  con- 
tended that  this  applies  to  charges  against 
a  single  defendant,  not  against  several  de- 
fendants; and,  in  support  of  the  argument, 
it  is  pointed  out  that  this  provision  first  ap- 
peared in  Act  Feb.  26,  1853,  c.  80,  10  Stat, 
p.  162,  reading  as  follows:  'Whenever  there 
are  or  shall  be  several  charges  against  any 
person  or  persons  for  the  same  act  or  trans- 
action,' etc.  When  this  clause  was  carried 
into  the  revision  which  was  adopted  as  the 
Revised  Statutes,  the  words  'or  persons'  was 
omitted.  The  very  first  section  of  the  Re- 
vised Statutes,  however,  provides  that,  in  de- 
termining the  meaning  of  said  statutes, 
'words  importing  the  singular  number  may 
extend  ana  be  applied  to  several  persons  or 
things.'  There  was,  therefore,  no  necessity 
for  retaining  the  omitted  words.  The  section 
would  be  extended  to  cover  several  persons 
as  well  as  a  single  one,  unless  there  were 
some  good  reason  why  it  should  not  be  thus 
extended.  No  such  reason  appears  or  is  sug- 
gested." 

This  section  is  cited  in  Emanuel  v.  United 
States,  (C.  C.  A.  2nd  Cir.  1912)  196  Fed. 
317;  United  States  v.  Ridgeway,  (W.  D. 
Wash.  1912)   199  Fed.  286. 


Vol.  II,  p.  340,  sec.  1025. 

"An  indictment  is  well  enough  which  states 
facts  that  constitute  a  crime  in  language 
which  leaves  no  doubt  in  the  mind  of  the  de- 
fendant of  what  he  is  accused.  It  is  true 
that  a  defendant  should  be  informed  clearly 


by  the  indictment  of  the  exact  and  full 
charge  made  against  him;  yet  the  manner  in 
which  the  information  is  ^iven  is  unimpor- 
tant. The  function  of  an  indictment  is  per- 
formed when  it  announces  a  substantial  ac- 
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cusation  of  crime,  states  facts  sufficient  in 
law  to  support  a  conviction,  and  furnishes 
the  accused  with  such  a  description  of  the 
charge  as  will  enable  him  to  make  his  de- 
fense and  avail  himself  of  a  conviction  or 
acquittal  for  protection  against  further  pros- 
ecution for  the  same  offense."  Davey  v. 
United  SUtes,  (C.  C.  A.  7th  Cir.  1013)  208 
Fed.  237. 

Following  language  of  statute.  —  To  the 
same  effect  as  the  original  note,  see  United 
States  V.  Sterling  Salt  Co.,  (W.  D.  N.  Y. 
1912)  200  Fed.  593. 

The  selection  of  a  grand  jury  by  the  officers 
who  by  law  are  the  only  ones  invested  with 
that  power,  is  not  a  mere  defect  or  imperfec- 
tion in  form.  It  is  a  matter  of  substance 
which  cannot  be  disregarded  without  preju- 
dice to  an  accused.  United  States  v.  Lewis, 
(£.  D.  Mo.  1911)   102  Fed.  633. 

Indictment  presented  by  foreman.  —  This 
section  is  applicable  where  an  indictment  is 
not  presented  to  the  court  by  the  grand  jury 
in  a  body,  but  by  the  foreman  alone.  Breese 
V.  United  SUtes,  (1912)  226  U.  8.  1,  33  S. 
Ct.  1,  67  U.  8.  (L.  ed.)  97. 

An  incomplete  entry  of  the  return  of  an 
indictment  is  to  be  properly  classed  as  a  de- 
fect of  form.  Breese  v.  United  States,  (G. 
C.  A.  4th  Cir.  1913)  203  Fed.  824. 

Indictments  held  sufficient.  —  In  Nemcof  v. 
United  States,  (CCA.  3d  Cir.  1913)  202 
Fed.  911,  an  indictment  for  conspiracy  was 
held  sufficient  after  conviction  which  defec- 
tively alleged  the  conspiracy.  The  court 
said:  "The  unusually  full  and  elaborate  in- 
dictment that  is  now  attacked  as  fatally  in- 
sufficient, although  in  one  particular  only, 
was  found  a  true  bill  on  December  13,  1010. 
If  it  be  careful  Iv  scrutinized,  a  pleader's 
omission  may  perhaps  be  discovered;  but,  if 
such  there  be,  it  could  have  been  easily  ctkred 
if  (as  they  should  have  done)  the  defendants 
had  promptly  objected.  The  defect  was  as 
manifest  then  as  it  is  now,  but  for  almost 
a  year  they  made  no  complaint.  Apparently 
they  had  no  doubt  concerning  the  nature  and 
*8cope  of  the  charge  and  saw  no  need  to  sub- 
ject its  language  to  the  exacting  test  that 
we  are  now  urged  to  apply.  Even  when  the 
case  was  called  for  trial  in  September,  1011, 
they  neither  demurred  nor  moved  to  quash, 
but  pleaded  'not  guilty,'  and  took  an  active 
part  in  the  contest  that  followed.  This 
lasted  for  eight  or  nine  days,  and  resulted 
in  a  verdict  of  conviction.  Then  for  the  first 
time,  after  a  prolonged  trial  upon  the  merits 
to  which  no  error  is  assigned,  they  made 
known  their  objection  to  the  indictment  on 
the  ground  of  insufficiency,  and  moved  to 
arrest  the  judgment.  Failing  to  convince  the 
District  Court,  they  renew  the  objection  here. 
The  controversy  affords  an  excellent  exam- 
ple of  trial  with  limited  liability,  for  it 
is  clear  that,  if  sentence  could  never  be  im- 
posed on  the  indictment,  the  defendants  ran 
no  real  risk  in  taking  the  chance  of  a  favor- 
able verdict.  The  narrowness  of  the  ground 
upon  which  their  contention  rests  is  apparent 
from  the  frank  concession  that  the  indict- 
ment would  be  unquestionably  good   if  the 


J>leader  bad  simply  added  the  phrase  (usual- 
y  inserted  to  comply  with  the  customary 
form)  that  the  defendants  had  conspired,  not 
only  with  each  other,  but  also  with  'other 
persons  to  the  grand  inquest  unknown/ 
Their  position  will  appear  in  the  following 
quotation  from  the  brief;  the  same  conces- 
sion being  made  in  several  similar  passages: 
'We  do  not  contend  that  under  no  circimi- 
stances  could  the  defendants  have  been  prose- 
cuted for  conspiracy  to  commit  an  offense 
under  the  Bankruptcv  Act  (Act  July  1,  1898, 
c.  541,  30  Stat.  545  ;'l  Fed.  Stat.  Annot.  525, 
1012  Supp.  457 ).  All  that  we  contend  is  that 
they  cannot  be  so  prosecuted  unless  the 
bankrupt  Granich  is  a  party  to  the  combina- 
tion, if  he  was,  the  indictment  should  have 
so  alleged.  Had  it  charged  that  the  conspir- 
acy was  between  the  defendants  and  the  bank- 
rupt Granich,  or  between  the  defendants  and 
"divers  other  persons,"  a  method  recognized 
by  law  as  a  means  of  including  conspirators 
not  being  prosecuted,  and  which  would  have 
included  and  been  tantamount  to  an  allega- 
tion that  the  conspiracy  was  with  the  bank- 
rupt Granich,  then  the  acts  of  the  bankrupt 
as  well  as  of  the  other  conspirators  would 
have  been  contemplated.  If  done,  such  acts 
would  have  been  criminal  as  to  one  of  the 
conspirators,  to  wit,  Granich,  and  so  made 
the  conspiracv  criminal  as  to  all.  On  con- 
summation of  such  a  conspiracy  section  29b 
(1)  would  have  been  violated  because  one  of 
the  conspirators,  the  bankrupt,  would  be 
guilty  of  concealment  from  his  trustee  and 
could  be  indicted  under  section  29b  (1).' 

"Summarized,  the  argument  is  this:  The 
charge  is  conspiracy  to  commit  a  crime.  The 
crime  is  the  concealment  of  assets  from  a 
trustee  in  bankruptcy.  This  offense  can  only 
be  committed  by  the  bankrupt  himself;  but 
the  bankrupt  is  neither  named  as  a  conspira- 
tor (although  the  indictment  clearly  sets 
forth  his  participation),  nor  is  he  included 
by  a  formal  averment  embracing  'other  per- 
sons,' etc.  Therefore  the  defendants  have 
been  improperly  convicted  of  conspiring  to 
commit  a  crime  that  neither  one  nor  both 
of  them  could  commit,  either  separately  or 
together,  unless  they  conspired  with  the 
bankrupt  himself.  And,  as  a  conspiracy  with 
him  is  not  charged  in  direct  and  precise 
terms,  the  final  result  is  said  to  be  that  the 
indictment  fails  to  set  out  an  indictable 
offense. 

"We  shall  not  attempt  to  follow  the  earnest 
and  elaborate  argument  that  was  made  on  be- 
half of  the  defendants.  In  our  opinion  it  is 
somewhat  belated,  and  it  certainly  has  not 
satisfied  us  that  the  smallest  injustice  has 
been  done.  The  omission  complained  of 
seems  to  fall  fairly  within  the  spirit  of  Rev. 
Stat.  §  3025,  and  to  be  a  'defect  or  imperfec- 
tion in  matter  of  form  only,  which  shall  not 
tend  to  the  prejudice  of  the  defendant.*" 

An  indictment  for  perjury  was  held  suffi- 
cient in  view  of  this  section  in  Kovoloff  v. 
United  States,  (C.  C  A.  7th  Cir.  1912)  202 
Fed.  475. 

Tnis  section  is  cited  in  Ht'dderly  v.  United 
States,  (C.  C  A.  9th  Cir.  1912)  193  Fed- 
561. 
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Vol  II,  p.  343,  aec.  1032.     CRIMES  AND  OFFENSES.       Vol.  II,  p.  358,  mc.  1044. 

Vol.  II,  p.  343,  sec.  1032. 

The  word  ''arraignment''  is  need  as  comprdiensively  descriptive  of  what  shall  precede  the 
plea.    Johnson  v.  United  States,  (1912)  226  U.  8.  406,  32  S.  Ct.  748,  56  U.  S.  (L.  ed.)  1142. 


Vol.  II,  p.  344,  sec.  1033. 

Both  the  Constitution  and  the  law  are  care- 
ful to  direct  that  information  he  given  to  the 
accused  of  the  charge  against  him.  By  §  1033 
it  is  provided  that  when  any  person  is  in- 
dicted for  any  capital  offense,  if  it  be  treas- 
on, three  days  before  the  trial,  and  if  it  be 

Vol.  II,  p.  347,  sec.  731. . 


any  other  capital  offense,  two  days  before  the 
trial,  a  copy  of  the  indictment  and  list  of 

i'urors  and  witnesses  shall  be  delivered  to 
dm.  And  this  can  be  insisted  upon.  John- 
son V.  United  States,  (1912)  225  U.  S.  406, 
32  S.  Gt.  748,  56  U.  S.  (L.  ed.)   1142. 


This  section  was  originally  a  part  of-  the 
same  section  of  the  statute  which  defined  con- 
spiracy —  that  is,  %  30  of  the  Act  of  March  2, 
1867,  14  Stat.  484,  c.  169.  Hvde  v.  United 
States,  (1912)  226  U.  S.  347,  32  S.  Ct.  793, 
56  U.  S.  (L.  ed.)  1114. 

There  may  be  a  constructive  presence  in  a 
state,  distinct  from  a  personal  presence,  by 


which  a  crime  may  be  consummated.  And  if 
it  may  be  consummated  it  may  be  punished 
by  an  exercise  of  jurisdiction;  that  is,  a  per- 
son committing  it  may  be  brought  to  trial 
and  condemnation.  Hyde  v.  United  States, 
(1912)  225  U.  S.  347,  32  S.  Ct.  793,  66  U.  S. 
(L.  ed.)  1114. 


Vol.  II,  p.  355,  sec.  5391. 

This  section  is  cited  in  Farley  v.  Seherno,  (1913)  208  N.  Y.  269,  101  N.  E.  891,  47  Lit  A.. 
(N.S.)  1031. 

Vol.  II,  p.  357,  sec.  3. 

Proceedings  in  a  state  court  are  not  affected  by  this  section.    Holmes  v.  State,  (1911)  6 
Okla.  Crim.  541, 120  Pac.  300. 


Vol.  II,  p.  358,  sec.  1044. 

Conspiracy.  ^  Where  the  conspiracy  con- 
templates various  overt  acts  and  the  conse- 
quent continuance  of  the  conspiracy  beyond 
the  commission  of  the  first  act,  each  overt 
act  thereafter  gives  a  new,  separate,  and  dis- 
tinct effect  to  the  conspiracy,  and  constitutes 
another  agreement,  so  that*  a  prosecution  is 
not  barred  by  the  statute  of  limitations  until 
three  years  after  the  commission  of  the  last 
overt  act  alleged  and  proved.  Hedderly  v. 
United  States,  (C.  C.  A.  9th  Cir.  1912) 
193  Fed.  561. 

"Where  a  conspiracy  is  formed  more  than 
three  years  prior  to  indictment,  but  where 
the  first  overt  act  is  committed  within  three 
years,  the  prosecution  is  not  barred;  and 
this  simply  because  the  offense  has  not  been 
committed  until  the  doing  of  the  overt  act. 
To  say,  in  this  connection,  that  the  making 
of  the  corrupt  agreement  is  the  crime,  is  a 
perversion  of  the  meaning  of  the  Supreme 
Court  in  U.  S.  v.  Britton,  108  U.  S.  199,  2 
Sup.  Ct.  531,  27  L.  ed.  698.    See  Hyde  v.  U. 


S.,  225  U.  S.  347,  369,  3S  Sup.  CJt.  793,  56 
L.  ed.  1114.  Where,  however,  the  conspiracy 
was  formed  more  than  three  years  prior  to 
the  indictment,  and  acts  in  pursuance  there- 
of are  done  both  prior  to  and  within  the 
three  years,  there  has  arisen  a  difference  of 
opinion.  U.  S.  v.  Owen,  (D.  C.)  32  Fed.  534, 
U.  S.  V.  McCord,  (D.  C.)  72  Fed.  159,  Ex 
parte  Black,  (D.  C.)  147  Fed.  832,  841,  and 
U.  S.  V.  Biggs,  (D.  C.)  157  Fed.  264,  273,  sup- 
port the  theory  that  in  such  case  the  limita- 
tion bars  the  prosecution.  The  weight  of  au- 
thority, in  our  opinion,  is  to  the  contrary. 
That  a  conspiracy  may  be  a  continuing  of- 
fense, and  that  prosecution  for  a  conspiracy 
formed  more  than  three  years  prior  to  the 
indictment  is  not  barred,  if  it  be  alleged 
and  proved  that  the  conspiracy  continued  in 
force  and  operation  within  the  period  of 
limitation,  is  settled."  Breese  v.  United 
States,  (G.  C.  A.  4th  Cir.  1913)  203  Fed. 
824. 
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Vol.  II,  p.  429,  par.  21 5. 

«XJnmaniifactiired  tobacco"  includeB  scrap 
tobacco  used  in  the  manufacture  of  a  cheap 
grade  of  cigarettes  and  stogies.  Latimer  y« 
United  SUtes,  (19] 2)  223  U.  S.  501,  32  S. 
€t.  242,  56  U.  8.  (L.  ed.)  526,  wherein  the 
court  said:  "There  has  been  some  difference 
of  opinion  as  to  the  proper  classification  of 
scrap  tobacco  under  the  various  tariff  acts. 
In  United  States  v.  Schroeder,  (C.  C.  A.  2d 
Oir.  1809)  93  Fed.  448,  a  higher  grade  of 
scrap  was  held  to  be  'waste'  within  the  mean- 
ing of  the  Tariff  Act  of  1890.  In  Seeberger 
▼.  Castro,  (1894)  153  U.  S.  32,  it  was  de- 
cided that  the  clippings  from  the  ends  of 
cigars  were  dutiable  as  unmanufactured  to- 
bacco under  the  Tariff  Act  of   1883.     The 


plaintiff  claims  that  this  decision  haa  no  ap- 
plication here,  because  it  related  to  clippings 
which  were  of  a  higher  grade  than  scrap, 
'and  for  the  further  reason  that,  as  the  im- 
porter there  made  no  claim  that  it  should  be 
taxed  as  waste,  the  court  did  not  pass  on 
that  question.  But  it  did  definitively  decide 
that  such  material,  by  whatever  name  called, 
was  'unmanufactured  tobacco.'  The  words 
having  received  such  a  construction  under  the 
act  of  1883  must  be  given  ;the  same  meaning 
when  used  in  the  Tariff  Act  of  1897,  on  the 
theory  that,  in  using  the  phrase  in  the  later 
statute.  Congress  adopted  the  construction 
already  given  it  by  this  court.** 


Vol.  II,  p.  451,  par.  339. 


Cotton  featherstitdied  braids  are  governed  bj  this  section.     United  States  t.  Banich, 
(1912)  223  U.  S.  191,  32  S.  a.  306,  56  U.  S.  (L.  ed.)  399. 


Vol.  II,  p.  475,  par.  436. 

Pearls  not  set  or  strung,  though  assorted 
or  matched  so  as  to  be  suitable  for  a  neck- 
lace,   are    dutiable    under    this    paragraph 

Vol.  II,  p.  481,  par.  463. 

The  word  ''waste/'  as  used  in  this  para- 
graph, refers  to  remnants  and  by-products  of 
small  value  that  have  not  the  quality  or  util- 
ity either  of  the  finished  product  or  of  the 
raw   material,   and   does   not   include   scrap 

Vol.  II,  p.  506,  sec.  7. 

Degree  of  aimilitude.  —  The  requirement  of 
the  statute  is  not  that  there  be  similarity 
in  all  of  the  four  particulars  enumerated  in 
§  7,  but  a  substantial  similarity  in  one  of 
those  particulars  is  adequate.  United  States 
v.  Eckstein,  (1911)  222  U.  S.  130,  32  S.  Ct 
65,  56  U.  S.  (L.  ed.)   125. 

Vol.  II,  p.  612,  sec.  4. 


rather  than  under  paragrapli  484.  United 
States  v.  Citroen,  (1912)  223  U.  S.  407,  32 
S.  Ct.  259,  56  U.  S.  (L.  ed.)  4S6. 


tobacco  used  in  the  manufacture  of  a  cheap 
grade  of  cigarettes  and  stogies.  Latimer  v. 
United  States,  (1912)  223  U.  S.  501,  32  S. 
Ct.  242,  56  U.  S.  (L.  ed.)  526. 


Artificial  horsdiair.  —  There  is  a  substan- 
tial statutory  similitude  between  cotton 
yarns  enumerated  in  paragraph  302  of  the 
Tariff  Act  of  1897  and  artificial  or  imitation 
horsehair.  United  States  v.  Eckstein,  (1911) 
222  U.  S.  130,  32  S.  Ct  65,  56  U.  S.  (L.  ed.) 
125. 


This  act  is  general  in  its  terms  and  applies  to  all  importations  of  merchandise  of  every 
character.    Insurance  Co.  of  North  America  v.  Willey,  (1912)  212  Mass.  75,  98  N.  B.  677. 

Vol.  II,  p.  619,  sec.  9. 

"Imported.**  —  The    property    upon    which      for  failure  to  enter  at  the  custom  house,  is 
duties  are  leviable,  and  which  is  forfeitable      propertv  ''imported"  into  the  United  States. 
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VoL  n,  p.  619,  sec.  9. 


CUSTOMS  DUTIES. 


1909  Supp.,  p.  813,  sec.  9. 


involves  evil  intent.  United  States  v.  Eighty- 
Five  Head  of  Cattle,  (D.  C.  Mont.  1913)  205 
Fed.  679. 

The  word  "entry,"  as  used  in  this  section, 
must  be  given  the  broader  meaning  of  the 
whole  process  of  putting  the  goods  through 
the  custom  house.  Heike  v.  United  States, 
(C.  C.  A.  2d  Cir.  1911)  192  Fed.  83. 

Section  5445,  R.  S.  (2  Fed.  Stat.  Annot. 
773),  was  not  repealed  by  this  section. 
Heike  v.  United  States,  (C.  G.  A.  2d  Cir. 
1911)  192  Fed.  83. 


To  be  ''imported/'  it  must  be  of  foreign  situs, 
and  brought  hither  by  the  owner,  or  with 
his  consent,  with  intent  to  be  here  held, 
used,  consumed,  or  enjoyed,  or  to  be  here 
incorporated  in  the  general  mass  of  property. 
If  brought  hither  by  accident,  great  if  not 
inevitable  necessity,  superior  force,  or  by 
a  trespasser,  and  timely  removed  hence,  it  is 
not  'imported,"  nor  dutiable,  nor  subject  to 
forfeiture  against  the  owner.  United  States 
V.  Eighty-Five  Head  of  Cattle,  (D.  C.  Mont. 
1913)  205  Fed.  679. 
The  word  "wilful,"  as  used  in  this  section. 

Vol.  II,  p.  634,  sec.  24. 

The  Secretary  of  the  Treasury  and  not  a  collector  of  a  port  is  the  person  who  makes 
payment  of  moneys  to  be  refunded.    Joannidis  v.  Loeb,  (S.  D.  N.  Y.  1911)  191  Fed.  93* 

Vol.  II,  p.  644,  sec.  2799. 

What  constitutes  baggage.  —  A  trunk  containing  merchandise  intended  for  sale  need  not 
be  entered  under  this  section,  as  it  and  its  contents  do  not  constitute  baggage.  United 
States  V.  One  Trunk,  (C.  C.  A.  2d  Cir.  1912)  192  Fed.  913. 

Vol.  II,  p.  645,  sec.  2802. 

Ignorance  of  the  presence  of  the  article  in  the  baggage  is  a  good  defense  under  this  sec- 
tion.   United  States  v.  Two  Baskets,  (C.  C.  A.  2d  Cir.  1913)  205  Fed.  37. 

Vol.  II,  p.  760,  sec.  21. 

Time  of  liquidation.  —  The  law  does  not 
prescribe  the  time  when  the  collector  shall 
liquidate  the  duties.  He  may  liquidate  be- 
fore or  after  a  vear  from  entry.  The  only 
limitation  upon  his  action  in  that  regard  is 
that,  after  once  liquidating,  he  may  not,  in 

Vol.  II,  p.  761,  sec.  22. 

Concealment.  —  Where  it  appeared  that  the 
owner  of  a  famous  violin  brought  it  into  this 
country  without  notifying  the  customs  au- 
thorities, and  had  it  here  for  more  than  three 
years,  keeping  it  on  his  library  table,  show- 
ing it  to  many  guests,  including  well-known 

Vol.  If,  p.  773,  sec.  5445. 

The  word  "entry,"  as  used  in  this  section, 
must  be  given  the  broader  meaning  of  the 
whole  process  of  putting  the  goods  through 
the  customs.  Heike  v.  United  States,  (C.  C. 
A.  2d  Cir.  1911)   192  Fed.  83. 

1909  Supp.,  p.  813,  sec.  9. 

Fraud  of  consignor.  —  In  United  States  ▼. 
Twenty-five  Packages  of  Panama  Hats, 
(1913)  231  U.  S.  368,  34  S.  Ct.  63,  reversing 
(C.  C.  A.  2d  Cir.  1912)  195  Fed.  438,  which 
on  a  proceeding  to  forfeit,  for  fraud  of  for- 
eign consignors,  goods  not  technically  entered 
at  the  New  York  custom  house,  but  unloaded 

F.  S.  A.  Supp.— 37.  577 


the  absence  of  fraud  or  protest  by  the  owner, 
importer,  agent,  or  consignee,  reliquidate 
after  a  year  from  the  date  of  entry.  Pacific 
Creosoting  Co.  v.  United  States,  (C.  C.  A. 
9th  Cir.  1912)  196  Fed.  35. 


violinists,  at  musicales,  and  pointing  it  out 
as  a  famous  violin,  it  was  held  that  there 
was  no  concealment  within  the  proviso  of 
this  section.  United  States  v.  One  Stradi- 
varius  Kieserwetter  Violin,  (C.  C.  A.  2nd 
Cir.  1912)   197  Fed.  157. 


This  section  has  not  been  repealed  by  later 
legislatiop.  Heike  v.  United  States,  (C.  C. 
A.  2d  Cir.  1911)  192  Fed.  83. 


from  the  ship  and  stored  in  general  order,  the 
court  construed  section  9  to  warrant  the  suit. 
Mr.  Justice  Lamar,  writing  the  opinion  of 
the  court,  said:  "The  prior  Tariff  Act,  (26 
Stat.  131)  provided  for  the  forfeiture  of  the 
goods  'if  any  owner,  importer,  consignee, 
agent  or  other  person  shall  make  or  attempt 


7ol.  n,  p.  817,  sec.  4079. 


EVIDENCE. 


VoL  m,  p.  5,  sec  860. 


U>  make  any  entiy  of  imported  merchandise 
by  means  of  any  fraudulent  or  false  invoice.' 
In  several  cases  arising  under  that  act  it 
was  held  that  the  language  used  did  not  cover 
the  case  of  fraud  by  the.  consignor,  nor  could 
the  goods  be  forfeited  for  the  wrongful  con- 
duct of  any  person  if  the  act  preceded  the 
making  of  the  documents  or  taking  any  of 
the  steps  necessary  to  enter  the  goods. 
Under  the  statute,  as  thus  construed,  there 
was  no  penalty  for  the  grossest  fraud  on  the 
part  of  the  consignor,  notwithstanding  the 
fact  that  his  invoice  valuation  was  of  great 
importance  in  determining  true  value,  as  a 
basis  for  collecting  the  duty.  And  even  if 
the  consignor  was  also  consignee  it  had  been 
held  that  there  was  a  locus  psenitentise  so 
that  he  might,  before  entry,  substitute  a 
true  for  a  false  invoice  and  thus  escape  a 
forfeiture.  In  order  to  close  these  loopholes 
and  to  make  the  act  more  elective  Congress, 
on  August  5,  1909  (36  St.  11,  97),  changed 
the   law   BO  as  to   increase  the   number   of 


persons  whose  fraud  should  be  punished.  It 
also  enlarged  the  scope  of  conduct  for  which 
the  goods  should  be  forfeited,  instead  of 
puni&ing  only  for  the  fraud  of  the  'owner, 
importer,  consignee  and  other  persons,'  aa 
under  the  act  of  1890,  provision  was  made 
for  forfeiture  for  fraud  of  the  'consignor 
or  seller.'  Instead  of  punishing  only  for 
entering  or  attempting  to  enter  on  a  fraudu- 
lent invoice,  it  punished  an  attempt  by  sucl» 
means  'to  introduce  any  imported  merchan- 
dise into  the  commerce  of  the  United  States.' 
This  latter  phrase  necessarily  included  more 
than  an  attempt  to  enter;  otherwise  the 
amendment  was  inoperative  against  the  con- 
signor against  whom  it  was  specially  aimed,, 
for  he  does  not,  as  such,  make  the  declara- 
tion, sign  the  documents,  or  take  any  stepa 
in  entering  or  attempting  to  enter  the  goods. 
When  he  makes  the  false  invoice  in  a  foreign 
country  there  is  not  extraterritorial  opera- 
tion 01  the  statute  whereby  he  can  be  crimi* 
nally  punished  for  his  fraud." 


DIPLOMATIC  AND  CONSULAR  OFFICERS. 


Vol.  II,  p.  817,  sec.  4079. 

Puii>ose  of  section.  — The  intent  of  section 
4079  is  not  to  provide  that,  where  by  treaty 
exclusive  jurisdiction  is  given  over  contro- 
versies between  tlie  master  and  any  of  the 
crew  of  a  foreign  vessel  to  the  consular  officer 
of  the  country  to  which  tlie  vessel  belongs, 
such  jurisdiction  can  be  exercised  only  in 
the  manner  directed  in  sections  4080  and 


4081,  and  if  not  so  exercised  the  eourt  of  ad- 
miralty is  not  deprived  of  jurisdiction.  The 
purpose  of  those  sections  is  to  provide  a 
method  whereby  consular  officers  exercising 
jurisdiction  under  the  stipulations  of  the 
treaty  can  enforce  such  jurisdiction  and  their 
orders  in  pursuance  thereof.  The  Ester,  (£. 
D.  S.  C.  1911)  190  Fed.  216. 


EVIDENCE. 


Vol.  Ill,  p.  2,  sec.  724. 

Federal,  not  state,  legislation  controls  prac^ 
tice.^To  the  same  effect  as  the  original 
note,  see  Kaiser  v.  Chicago,  St.  P.  M.  &  O. 
Ry.  Co.,   (D.  C.  Minn.  1912)    192  Fed.  1013. 

^Production  at  and  before  trial.  —  A  party 
cannot  be  compelled  to  produce  in  advance 
of  the  trial  books  and  papers  for  the  inspec- 
tion of  the  other  party.    Elaiser  ▼.  Chicago, 

Vol.  Ill,  p.  5,  sec.  860. 


St.  p.  M.  k  O.  Ry.  Co.,  (D.  C.  Minn.  1912) 
192  Fed.  1013;  Cheatham  Electric  Switching- 
Device  ▼.  American  Automatic  Switch  Co., 
(S.  D.  N.  Y.  1912)  198  Fed.  496;  Schatz  ▼. 
Winton  Motor  Carriage  Co.,  (S.  D.  N.  Y. 
1912)  197  Fed.  777. 

This  section  is  cited  in  Dickinson  v.  Kerap- 
ner,  (N.  D.  111.  1912)   193  Fed.  204. 


This  section  has  been  repealed  but  the  re-      Cameron  y.  United  States,  (1914)  231  U.  S. 
peal   did  not  have   any   retrospective  effect.       710,  34  S.  Ct.  244. 
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Vol  m,  p.  5,  tec  860. 


EVIDENCE. 


Vol  III,  p.  23,  sec  868, 


Accused  Toluntarily  testifyins.  —  This  sec- 
tion had  no  bearing  where  the  accused  vol- 
untarily testified  in  his  own  behalf  in  the 
course  of  the  same  proceeding,  thereby  him- 
self opening  the  door  to  l^itimate  cross-ex- 
amination. Powers  V.  United  States,  (1912) 
223  U.  S.  303,  32  S.  Ct.  281,  56  U.  S.  (L. 
ed.)  448. 

Not  applicable  to  state  courts.  —  This  sec- 
tion (since  repealed  by  Act  of  May  7,  1910, 
c.  216,  36  Stat.  352,  Fed.  Stat  Annot.  1912 
Supp.  p.  78)  by  its  own  terms  was  limited  to 
criminal  proceedings  '*in  any  court  of  the 
United  States,**  and  constituted  no  limitation 
upon  the  procedure  of  the  state  courts.  En- 
sign V.  Commonwealth  of  Pennsylvania, 
(1913)  227  U.  S.  592,  33  S.  Ct.  321,  67  U. 
S.   (L.  ed.)  658. 

Perjury.  ^  This  section  provides,  in  sub- 
stance, that  in  criminal  cases  the  testimony 
of  the  defendant,  if  given  in  a  judicial  pro- 

Vol.  Ill,  p.  8,  sec.  863. 

Rules  of  court.  —  It  is  not  within  the  power 
of  the  District  Court,  or  of  any  judge,  to 
deprive  a  party  of  the  rights  accorded  him 
by  this  section.  In  re  National  Equipment 
Co.,  (C.  C.  A.  2d  Cir.  1912)   195  Fed.  488. 

Mode  of  compelling  answers.  — In  an  ac- 
tion at  law  the  court  has  no  authority  to 
strike  out  the  defendant's  answer  unless  the 
defendant  answers  certain  interrogatories 
propounded  by  the  plaintiff  on  an  examina- 
tion de  bene  esse  initiated  by  the  plaintifiF 
under  this  section.  Barnes  v.  Trees,  (S.  D. 
N.  Y.  1912)  194  Fed.  230. 


ceeding,  shall  not  be  used  against  him  in  a 
court  of  the  United  States.  If  the  statute 
stopped  at  this  point  it  is  manifest  that  the 
federal  courts  would  be  powerless  to  punish 
the  crime  of  perjury  ii  the  statute  were 
strictly  construed;  hence  the  proviso  making 
it  inapplicable  to  the  crime  of  perjury. 
Where  perjury  is  charged,  the  alleged  per- 
jurioiu  testimony  must,  from  the  nature  of 
the  case,  be  produced  together  with  such 
other  parts  of  the  statement  of  the  witness 
as  are  necessary  to  remove  any  doubt  or  am- 
biguity which  might  exist  as  to  the  time,  the 
place  and  the  individuals  referred  to  by  him. 
Cameron  v.  United  SUtes,  (CCA.  2d  Cir. 
1911)    192  Fed.  548. 

Waiver  of  privilege.  —  The  privilege  given 
by  this  section  could  be  waived.  Buckeye 
Powder  Co.  v.  Hazard  Powder  Co.,  (D.  C 
Conn.  1913)  205  Fed.  827. 


A  person  who  does  not  reside  within  the 
district  where  the  subpoena  is  issued  cannot 
be  compelled,  except  under  this  section,  to 
attend  before  an  examiner  as  a  witness  in 
an  equity  cause.  Tomlinson  v.  Moore,  (S. 
D.  N.  Y.  1910)    189  Fed.  845. 

A  witness  may  be  compelled  by  process  or 
rule  to  attend  before  a  notary  and  answer 
questions  propounded.  Roschynialski  v. 
Hale,  (D.  C.  Neb.  1913)  201  Fed.  1017. 

This  section  is  cited  in  Buckeye  Powder  Co. 
V.  Hazard  Powder  Co.,  (D.  C  Conn.  1913) 
205  Fed.  827. 


Vol.  Ill,  p.  20,  sec.  866. 

Depositions  to  be  used  before  immigration  officers  are  not  authorized  by  this  section. 
Ex  p.  Wing  You,  (C  C  A.  9th  Cir.  1911)  190  Fed.  294. 


Vol.  Ill,  p.  23,  sec.  868. 

Necessity  that  commission  issue.  ^  In  the 
ease  of  Tn  re  Robert  Cair  Co.,  (C.  C.  A.  1st 
Cir.  1912)  196  Fed.  492,  which  was  a  peti- 
tion by  Robert  Gair  Co.  for  mandamus,  the 
following  facts  appeared.  A  bill  in  equity 
was  brought  against  the  petitioner  in  the 
Supreme  Court  of  the  District  of  Columbia 
for  an  alleged  infringement  of  a  patent  for 
an  invention,  and  issue  thereon  was  duly 
joined.  Pursuant  to  an  agreement  of  coun- 
sel for  the  respective  parties,  the  taking  of 
evidence  on  the  part  of  the  complainant  Was 
begun  before  a  notary  public  in  the  state  of 
Massachusetts,  proper  notice  thereof  having 
been  given;  and  a  witness,  one  Haynes,  had 
been  under  examination  for  the  complainant. 
On  the  cross-examination  he  refused,  on  ad- 
vice of  counsel  for  the  complainant,  to  an- 
swer certain  questions  put  to  him  by  counsel 
for  the  respondent;  and  thereupon  the  coun- 
sel for  respondent  filed  a  motion  in  the 
United  States  District  Court  for  the  District 
of  Massachusetts  to  compel  an  answer.    The 
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motion  was  heard,  and  dismissed  for  want  of 
jurisdiction.  On  these  facts  the  petition  was- 
dismissed.  Putnam,  Circuit  Judge,  said: 
"The  doubts  of  Judge  Lacombe  in  Arnold  v^ 
Chesebrough,  (C  C)  35  Fed.  16,  as  to  ap^ 
pointing  an  examiner  to  take  testimony  out- 
side of  the  district  of  the  court  having 
jurisdiction  of  the  case  have  become  ob' 
solete,  and  are  fully  met  -by  the  opinion 
of  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  in  White  v.  Toledo  Com- 
pany. 79  Fed.  133.  24  C  C  A.  467.  That 
establishes  the  proposition  that  the  anpoint- 
ment  of  an  examiner  out  of  the  district  is 
fully  supported  by  section  868  of  the  Revised 
Statutes  therein  referred  to.  This  seems  to 
require  that  the  witness  should  be  named. 
Whether  the  witness  was  named  in  the  case 
in  the  Second  Circuit  is  not  clear.  Also,  Mc- 
Clellan  v.  Carland,  217  U.  S.  268,  30  Sup. 
Ct.  501,  54  L.  ed.  762,  has  so  far  broadened 
out  the  prior  decisions  as  to  the  jurisdiction 
of  Circuit  Courts  of  Appeals  over  writs  of 


Vol  lU,  p.  24,  sec.  869. 


EVIDENCE. 


VoL  in,  p.  37,  sec  906. 


sued,  or  that  there  was  anything  more  than 
an  agreement  that  an  order  might  be  entered 
appointing  a  special  examiner  nunc  pro  tunc. 
All  this  might  be  suflicient  ordinarily  to  en- 
able the  court  where  a  case  is  pending  to 
control  a  witness  after  he  has  appeared  vol- 
untarily before  it;  but  in  the  present  case 
it  is  clearly  a  condition  precedent  that  the 
statute  should  be  strictly  complied  with.  So 
far  as  we  can  see,  the  only  remedy  the  peti- 
tioner has  is  to  induce  the  court,  if  it  can, 
to  refuse  to  allow  the  deposition  to  be  used 
on  the  ground  of  the  refusal  of  the  witness  to 
submit  to  a  full  cross-examination,  though 
as  to  that  we  express  no  opinion." 


mandamus  that  apparently,  as  the  present 
topic  might  have  ripened  into  matters  which 
would  clearly  be  appealable  to  the  Circuit 
Court  of  Appeals,  mandamus  might  lie.  The 
fundamental  difficulty  is  that  the  petition  in 
this  case  shows  that  the  examination  was  be- 
ing conducted  by  consent  of  the  parties,  and 
that  there  was  no  commission  as  required  by 
the  Revised  Statutes.  They  require  that  a 
commission  should  have  been  issued  by  the 
court  for  the  taking  of  the  testimony  of  the 
witness  involved,  and  provided  that  there- 
upon a  subpoena  might  be  issued  by  the 
clerk  of  the  federal  court  of  the  district 
where  the  witness  was  to  be  examined.  It 
does  not  appear  here  that  any  subpoena  is- 

Vol.  Ill,  p.  24,  sec.  869. 

Production  of  documents.  —  The  witness 
may  be  compelled  to  appear  to  testify,  and 
to  produce  documents  in  his  power  or  pos- 
session, provided  the  same  are  material  and 
competent  evidence  in  behalf  of  the  party 
applying  therefor.  The  statute  does  not  say 
that  the  witness  may  be  compelled  to  pro- 
duce documents  in  another  jurisdiction,  or 
in  the  court  where  the  action  is  pendinf^. 
The  production  which  can  be  compelled  is 
the  production  to  the  notary  taking  the  dep- 

Vol.  Ill,  p.  25,  sec.  875. 

When  letters  rogatory  will  be  sent. — 
This  section  does  not  restrict  the  inherent 
power  of  a  federal  court  to  issue  letters 
rogatory  in  cases  not  mentioned  therein 
when  testimony  of  witnesses  is  desired  to 
be  taken  in  countries  that  refuse  to  compel 

Vol.  Ill,  p.  26,  sec.  882. 

A  certified  copy  of  the  certificate  of  tax  commissioners  is  properly  admitted  in  evidence 
by  virtue  of  this  section.    Stephens  v.  Long,  (1912)  92  S.  C.  65,  76  S.  E.  630. 

Vol.  Ill,  p.  27,  sec.  886. 

Transcript  prima  facie  evidence.  —  To  the  same  effect  as  the  original  note,  see  United 
States  ▼.  Du  Perow,  (N.  D.  Ohio  1913)  208  Fed.895. 


osition  at  the  time  and  place  mentioned  in 
the  subpoena.  The  statute  seems  to  confer  no 
authority  to  interfere  with  the  witnesses  pos- 
session and  control  of  documents  other  than 
such  as  is  requisite  to  enable  the  notary,  or 
other  officer  before  whom  the  deposition  is 
being  taken,  to  cause  to  be  made  correct 
copies  of  such  documents,  or  of  so  much 
thereof  as  may  be  required  by  either  of  the 
parties.  Smith  v.  National  Bank  of  D.  O. 
Mills  &  Co.,  (C.  C.  Nev.  1910)  193  Fed.  255. 


the  attendance  of  witnesses  under  commis- 
sions; and  where  the  witnesses  are  likely  to 
be  unwilling  the  examination  should  be  oral 
and  not  on  written  interrogatories.  De 
Villeneuve  v.  Morning  Journal  Ass'n,  (S.  D. 
N.  Y.  1913)  206  Fed.  70. 


Vol.  Ill,  p.  37,  sec.  905. 

statutes  of  state  or  territory.  —  The  rule 
is  settled  that  where  the  unwritten  law  of 
a  sister  state  is  in  question,  resort  may  be 
had  to  the  published  reports  of  the  decisions 
of  the  courts  of  such  state,  or  to  oral  tes- 
timony of  witnesses  skilled  in  the  subject; 
but  where  the  written  law  of  a  sister  state 
is  to  be  proved,  the  methods  provided  for 
by  this  se:;tion  must  be  followed.  Ridpath 
T.  Heller,  (1913)  46  Mont.  586,  129  Pac. 
1054. 

Attestation  by  clerk.  —  In  the  case  of  a 
copy  of  the  record  of  a  court  this  section  is 
satisfied  where,  although  some  parts  of  the 
record  were  attested  by  deputies  of  the  clerk. 


there  is  a  final  authentication  of  the  whole 
record  under  the  hand  of  the  clerk  himself. 
Holyoke  v.  Holyoke's  EsUte,  (1913)  110 
Me.  469,  87  Atl.  40. 

Certificate  of  judge  or  magistrate.  —  The 
reason  for  the  rule  requiring  the  certificate 
of  the  judge  as  to  the  due  form  of  the  clerk's 
certificate  is  that  the  court  in  which  the  doc- 
ument is  offered  in  evidence  is  not  presumed 
to  know  or  take  judicial  notice  of  the  laws 
in  force  or  what  is  "due  form"  in  another 
state  or  foreign  jurisdiction.  Cranow  v.  Ash- 
ton,  (S.  D.  1913)   143  N.  W.  383. 

United  States  courts  must  give  faith  and 
credit.  —  The  same  faith  and  credit  must  be 
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Vol.  m,  p.  37,  sec.  905. 


EVIDENCE. 


Vol  to,  p.  37,  sec.  905. 


given  to  the  judgment  of  a  state  court  that 
it  would  have  '*by  law  and  usage"  in  that 
state.     Foster  Milburn  Co.  v.  Chinn,   (C.  G. 
A.  2d  Cir.  1913)  202  Fed.  175.    In  this  ease 
the  following  facts  appeared:   The  plaintiff, 
a  citizen  of  the  state  of  Kentucky,  brought 
suit  in  the  circuit  court  of  Mercer  county, 
Ky.,  a  court  of  general  jurisdiction,  against 
the  defendant,  a  corporation  of  the  state  of 
New  York,  engaged  in  the  business  of  manu- 
facturing proprietary  medicines.     The  cause 
of  action  alleged  was  the  false  and  fraudu- 
lent publication  of  the  plaintiff's  photograph, 
together   with  a   copy   of   a  testimonial  not 
signed  by  him.    Service  of  the  summons  was 
made  upon  one  Monroe,  as  managing  agent. 
Hi3  duty  was  to  inspect  throughout  the  Unit- 
ed States  the  distributors  of  the  defendant's 
advertising  literature,  who  were  employed  by 
independent  contractors.     The  defendant  ap- 
peared specially  to  quash  the  return  of  serv- 
ice,   on    the   ground    that    it    had    no    office, 
officer,  or  managing  agent  in  the  state,  and 
that   service  upon  Monroe   did  not  bind  it. 
This  motion  having  been  overruled,  the  de- 
fendant, under  protest  and  still  objecting  to 
the  jurisdiction,  answered  and  took  part  in 
the  trial,   which    resulted   in   a  verdict   and 
judgment  for  the  plaintiff,  which  was  upon 
defendant's  appeal  to  the  Court  of  Appeals 
reversed,  and  the  cause  sent  back  for  a  new 
trial.     On  the  second  trial,  the  same  objec- 
tions   of   the   defendant   being   overruled,    it 
again  contested  at  the  trial,  which  resulted 
again  in   a  judgment  for  the  plaintiff,  and 
the  defendant  having  appealed  on  the  juris- 
dictional  question   alone,   the   same   was   af- 
firmed   by    the    Court    of    Appeals,    on    the 
ground  that  the  defendant  by  appealing  had 
waived    its    objection    to    the    jurisdiction. 
Thereupon  the  plaintiff  brought  this  action 
in  the  federal  court  upon  the  Kentucky  judg- 
ment.    The  defendant  set  up  in   its  answer 
the  foregoing  facts,  alleging  that  the  judg- 
ment was  null  and  void,  because  the  court 
had  no  jurisdiction  of  it,  and  that  the  pro- 
ceedings were  in  violation  of  the  Constitution 
of  the  United  States,  in  that  they  sought  to 
deprive  the  defendant  of  its  property  with- 
out   due    process    of    law.      The    action    was 
tried  by  the  court,  a  jury  having  been  duly 
waived,  and  judgment  was  entered  in  favor 
of  the  plaintiff  for  the  amount  demanded  in 
the   complaint,   with   costs.     On   appeal   the 
court    said:    .  "It    is    certainly    the    general 
rule  of  the  federal  courts  that  an  objection 
once  taken  to  the  jurisdiction  is  not  waived 
by    the    defendant's    subsequently    answering 
and  taking  part  in   the  trial.     Ilarkness  v. 
Hyde,  98   U.  S.  476,   25   L.  Ed.  237.     It  is 
also  true  that  the  defendant  may  attack  a 
judgment  of  the  court  of  another  state  for 
lack  of  jurisdiction,  either  appearing  on  the 
face  of  the  record  or  proved  by  testimony. 
Thompson   v.  Whitman,   18   Wall.   45,  21    L. 
Ed.  897.     It  is,  however,  the  law  of  the  state 
of  Kentucky  that  though  the  defendant  ap- 
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pear  specially  to  object  to  the  jurisdiction 
of  the  court,  if  he  thereafter  appeal  to  a 
higher  court  from  any  judgment  recovered 
against  him  in  the  action,  he  ipso  facto 
waives  his  objection  and  transforms  his  spe- 
cial into  a  general  appearance.  It  is  not  nec- 
essary for  us  to  determine  whether  the  serv- 
ice of  process  upon  Monroe,  as  managing 
agent,  was  good  or  bad  We  are  obliged 
under  section  905,  U.  S.  Rev.  St.,  to  give 
full  faith  and  credit  to  the  judgment;  that 
is  to  say,  the  same  faith  and  credit  it  would 
have  *by  law  or  usage'  in  the  state  of  Ken- 
tucky. So  doing,  we  must  treat  the  defend- 
ant as  having  appeared  generally.  The  trial 
judge  was  right  in  holding  that  a  usage  es- 
tablished by  the  decision  of  the  highest 
courts  of  Kentucky  is  to  be  given  the  same 
effect  as  if  established  by  statute.  In  the 
latter  case  the  Supreme  Court  has  held  that 
such  a  rule  is  binding  in  a  suit  upon  a  judg- 
ment in  the  courts  of  another  state." 

Commission  to  take  testimony.  —  An  in- 
strument purporting  to  be  a  commission  to 
take  testimony,  issued  by  a  court  of  one 
state,  is  not  entitled  to  recognition  in  a 
court  of  another  state,  unless  certified  in 
accordance  with  the  above  section.  New 
York  Press  Co.  v.  Salter,  (1911)  129  La.  51, 
55  So.  706. 

Decisions  of  state  courts  founded  on  local 
laws.  ^  A  decision  of  a  state  court  founded 
upon  a  law  local  or  peculiar  to  that  state, 
is  entitled,  by  virtue  of  section  1  of  article 
4  of  the  Constitution  of  the  United  States 
(9  Fed.  Stat.  Annot.  141)  and  this,  section, 
to  full  faith  and  credit  in  the  courts  of  an- 
other state,  in  which  such  local  or  peculiar 
law  is  not  recognized.  Roller  v.  Murray, 
(1912)  71  W.  Va.  161,  76  S.  E.  172. 

Jurisdictional  matters.  —  Notwithstanding 
this  statute  the  judgment  of  a  foreign  court 
when  sued  upon  in  the  courts  of  another 
state  is  open  to  impeachment  for  want  of 
jurisdiction  of  the  foreign  court.  The  re- 
cital or  assertion  of  jurisdiction,  in  the  rec- 
ord of  the  judgment,  is  in  this  respect  im- 
material. Marshall  v.  R.  M.  Owen  &  Co., 
(1912)    171  Mich.  232,  137  N.  W.  204. 

State  regulation.  —  By  virtue  of  article  4, 
sec.  1  of  the  Constitution  of  the  United 
States  providing  that  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of 
every  other  state,  and  the  Congress  may  by 
general  laws  prescribe  the  manner  in  which 
such  acts,  records  and  proceedings  shall  be 
proved  and  the  effect  thereof,"  Congress  has 
enacted  this  section,  providing  thereby  a 
uniform  method  of  proof  and  authentication, 
and  therefore  state  legislatures  cannot  add 
more  onerous  burdens  as  to  proof  arising 
from  other  states,  but  they  may  by  statute 
lessen  such  burdens.  In  re  Peterson's  Es- 
tate,  (1912)   22  N.  D.  480,  134  N.  W.  751. 

This  section  is  cited  in  Walker  v.  State, 
(1911)   64  Tex.  Crim.  70,  141  S.  W.  243. 


Vol.  ni,  p.  39,  sec.  906.  EXECUTION. 

Vol.  Ill,  p.  39,  sec.  906. 


Vol.  m,  p.  54,  sec.  1. 


Enforcement  of  transitory  action  in  an- 
other state.  — This  section,  which  was  en- 
acted to  carry  into  effect  article  4,  §  •!,  of 
the  Federal  Constitution,  requires  the  conrta 
of  the  several  states  to  enforce  any  transi- 
tory cause  of  action  created  by  a  statute  of 
a  sister  state,  not  opposed  to  the  settled  poli- 
cy of  the  state  wherein  the  cause  of  action  is 
sought  to  be  enforced.  But  neither  the  Con- 
stitution of  the  United  States  nor  any  act 

Vol.  Ill,  p.  41,  sec.  2469. 

Method  not  ezclnsiye.  ^  This  section  and  the  following  section  do  not  preseribe  an  ex- 
clusive method  of  proving  the  public  documents  therein  mentioned.  Harmenins  t.  Howland. 
(N.  D.  1913)  141  N.  W.  13L 


of  CongresB  passed  in  pursuance  thereof 
authorizes  the  legislature  of  one  state  to  de- 
ny to  one  having  a  transitory  cause  of  ac- 
tion originating  in  that  state  under  one  of  its 
statutes  the  right  to  appeal  to  the  courts  of 
another  state  for  the  enforcement  of  his 
cause  of  action.  Tennessee  Coal,  Irou  k  R. 
Co.  v.  George,  (1912)  11  Ga.  App.  221,  76 
8.  E.  667. 


EXECUTION. 


Vol.  Ill,  p.  45,  sec.  987. 

Purpose  of  section.  —  ''Section  987  does  not 
in  terms  relate  either  to  appeals  or  writs  of 
error  or  to  the  supersedeas  of  the  judgment, 
sought  to  be  reviewed  in  an  appellate  court. 
It  rather  relates  to  a  method  of  securing  a 
deliberate  reconsideration  of  a  judgment  or 
decree  by  the  court  which  rendered  it  with- 
out the  embarrassment  which  would  occur 
if  immediate  execution  of  the  judgment  were 
permitted,  and  yet  on  such  conditions  as 
secured  the  payment  of  the  judgment  if  al- 
lowed to  stand.  It  is  well  known  by  the 
grofession  that  prior  to  the  creation  of  the 
ircuit  Courts  of  Appeals  at  a  time  when 
these  sections  were  enacted  by  Congress  few 
cases,  comparatively  speaking,  ever  found 
their  way  from  the  trial  court  to  the  Su- 
preme Court  of  the  United  States,  the  then 
only  available  court  of  review.  The  fact  that 
no  appeal  or  writ  of  error  could  be  prosecut- 
ed unless  $5,000  or  more  was  involved,  the 

Vol.  Ill,  p.  54,  sec.  1. 

To  what  courts  applicable.  —  Undoubtedly 
the  Act  of  March  3,  1893,  applies  not  only 
to  federal  courts  then  in  existence,  but  also 
to  those  subsequently  created,  unless  some- 
thing in  the  organic  act  exempts  them,  and 
governs  as  well  any  possible  new  forms  of 
judicial  sales  under  decrees  as  foreclosure, 
execution,  and  partition  sales  then  known. 
In  re  Britannia  Min.  Co.,  (C.  C.  A.  7th  1913) 
203  Fed.  460. 

Bankruptcy  sales  are  not  governed  by  this 
section  but  by  sec.  70b  of  the  Bankruptcy 
Act  (Fed.  Stat.  Annot.  Supp.  1912,  p.  839). 
Robertson  v.  Howard,   (1913)  229  U.  S.  266, 


long  distance  from  the  places  of  trials  to 
the  seat  of  government  where  the  Supreme 
Court  was  held,  and  the  heavy  expense  at- 
tending the  proceeding,  were  largely  prohib- 
itive of  any  review  of  the  work  of  a  trial 
judpfe.  As  a  result  his  judgment  in  a  large 
majority  of  cases  was  finaL  In  view  of  this 
situation,  it  was  quite  a  reasonable  thing 
that  provision  should  be  made  insuring  tiie 
fullest  opportunity,  consistent  with  ample 
security  to  the  judgment  creditor,  for  the 
trial  court  to  reconsider  its  own  judgments 
upon  petitions  for  a  new  trial.  Lest  the 
right  of  a  suitor  to  invoke  such  reconsidera- 
tion should  be  lost  or  impaired  by  the  hasty 
execution  of  a  judgment,  the  statute  seems 
to  have  for  its  object  and  purpose  the  stay 
of  such  execution  until  sucn  petition  could 
be  definitely  and  intelligently  filed  and  con- 
sidered." Sanborn  v.  Bay,  (C  C  A.  8th 
Cir.  1911)  194  Fed.  37. 


S3  8.  Ct.  864,  67  U.  S.  (L.  ed.)  1174,  1176. 
reversing  (1910)  83  Kan.  463,' 112  Pac.  162. 
To  the  same  efi'ect  see  In  re  National  Min. 
Exploration  Co.,  (D.  C.  Mass.  1911)  193 
Fed.  232. 

In  the  case  of  In  re  Britannia  Min.  Co., 
(C.  C.  A.  7th  Cir.  1913)  203  Fed.  450,  re- 
versing (W.  D.  Wis.  1912)  197  Fed.  469, 
the  court  said:  "In  our  judgment,  the 
act  of  1893  has  no  application  to  trustee's 
sales  of  the  assets  of  bankrupt  estates  for 
this  prime  reason:  In  a  judicial  sale  un- 
der   order    or    decree,    the    order    or    decree 
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EXTRADITION. 


VoL  m,  p.  68,  sec.  6270. 


fixes  the  relative  ri^hta  of  the  parties  in 
the  property  according  to  the  status  or 
conduct  or  contract  between  them,  and  the 
sale  itself  is  the  thing  that  divests  all  the 
parties  of  their  title  and  confers  it  upon 
another;  while  in  a  trustee's  sale  the  sale 
itself  is  not  the  thing  that  divests  the  parties 
in  interest  of  their  title;  there  is  no  order 
or  decree  of  the  bankruptcy  court  that 
gives  the  creditors  any  adjudicated  rights  in 
specific  property — the  statute  gives  them  the 
right  to  a  distribution  after  the  assets,  not 
already  in  money,  have  been  reduced  to 
money;  there  is  no  order  or  decree  that 
divests  the  bankrupt  of  his  title — ^the  only 
decree  against  him  is  the  adjudication  of 
bankruptcy,  and  after  that  he  still  has  the 
legal  title  (in  trust  for  the  trustee  there- 
a&r  to  be  elected);  when  the  trustee  is 
elected,  eo  instanti  he  is  vested,  not  by  virtue 
of  any  order  or  decree  of  court,  but  "oy  oper- 
ation of  law"  (section  70a),  with  the  title 
of  the  bankrupt  as  of  the  date  of  adjudica- 
tion. In  short,  the  statute  operates  as  a 
self-executing  conveyance  from  the  bankrupt 
to  the  trustee.  His  quality  of  title  is  the 
same  as  if  the  statute,  instead  of  operating 
directly,  had  required  that  the  court  should 
either  cause  the  bankrupt  to  convey  to  the 
trustee  or  should  appoint  a  commissioner 
to  execute  a  conveyance  in  the  bankrupt's 
name.  So  when  the  trustee,  as  grantor,  con- 
veys what  he  acquired  as  grantee,  he  is  not 
making  a  sale  within  the  purview  of  the  Act 
of  March  3,  1803.    If  he  needs  to  resort  to 


the  ancillary  jurisdiction  of  bankrupt<7 
courts  in  other  districts,  which  jurisdiction, 
independently  of  the  amendment  in  1010  of 
section  2,  subd.  20  (Act  June  25,  1910,  c. 
412,  §§  1,  2,  36  Stat.  838  (1912  Supp.  Fed. 
Stat.  Annot.  21,  480),  was  held  to  exist 
(Babbitt  v.  Dutcher,  216  U.  S.  102,  30  Sup. 
Ct.  372,  54  L.  Ed.  402,  17  Ann.  Cas.  969), 
it  is  not  for  the  purpose  of  becoming  vested 
with  title  and  the  right  and  power  to  sell 
and  convey,  but  only  to  aid  him  in  acquiring 
or  holding  or  delivering  possession.  Other 
sections  of  the  Bankruptcy  Act  and  of  the 
General  Orders,  hereinabove  quoted,  only  re- 
strict, in  the  interest  of  the  beneficiaries  of 
the  trust,  the  manner  in  which  the  trustee 
shall  exercise  his  otherwise  unlimited  power 
of  disposition;  and  they  confirm  us  in  the 
conclusion  we  have  derived  from  a  considera- 
tion of  the  natui*e  of  the  trustee's  title, 
namely,  that  Congress  in  the  Bankruptcy 
Act  has  provided  a  comprehensive  and  ex- 
clusive method  of  administering  estates  of 
bankrupts." 

The  Act  of  March  3,  1893,  seems  to  relate 
to  judicial  sales  pursuant  to  some  order  or 
decree  creating  or  declaring  a  right  to  sell, 
which  right  could  not  be  exercised  but 
for  the  order  or  decree;  sales  necessarily 
authorized  and  ordered  by  the  court;  sales 
void  but  for  such  order  or  decree;  sales  di- 
vestinff  the  title  of  the  former  owner.  Sales 
in  bankruptcy  are  not  like  these  in  character. 
In  re  La  France  Copper  Co.,  (D.  C.  Mont. 
1913)  205  Fed.  207. 


EXECUTIVE  DEPARTMENTS. 


Vol.  Ill,  p.  58,  sec.  161. 

Administrative  and  not  legislative  power  is  conferred  by  this  section. 
George   (1913)  228  U.  S.  14,  33  S.  a.  412,  57  U.  8.  (L.  ed.)  712. 


United  States  t. 


EXTRADITION. 


Vol.  Ill,  p.  68,  sec.  5270. 

Applicability  of  fifth  amendment.  —  The 
provision  of  the  fifth  amendment,  "that  no 
person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  unless  on  the 
presentment  or  indictment  of  a  grand  Jury," 
does  not  apply  to  prisoners  to  be  held  in 
extradition     proceedings     to     answer     such 
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crimes   in  foreign  countries.     Ex  parte  Ia 
Mantia,  (S.  D.  N.  Y.  1913)  206  Fed.  330. 

Applicability  of  dxth  amendment.  —  The 
provision  of  the  sixth  amendment,  requiring 
the  accused  in  criminal  prosecutions  "to  be 
confronted  with  the  witnesses  against  him," 
obviously    applies    to   criminal    prosecutions 


VoL  ni,  p.  68,  sec.  5270. 


EXTRADITION. 


Vol.  Ill,  p.  68,  sec.  5270. 


tried  here,  and  not  to  persons  extradited  lor 
trial  under  treaties  with  foreign  countries 
whose  laws  may  be 'entirely  different.  £x 
parte  La  Mantia,  (S.  D.  N.  Y.  1913)  206 
Fed.  330. 

Authority  of  Congress».  —  Congress  has  a 
perfect  right  to  provide  for  the  extradition 
of  criminals  in  its  own  way,  with  or  without 
a  treaty  to  that  effect,  and  to  declare  that 
foreign  criminals  shall  be  surrendered  upon 
such  proofs  of  criminality  as  it  may  judge 
sufficient.  This  appears  to*  have  been  the 
object  of  §  5270,  which  is  applicable  to  all 
foreign  governments  with  which  we  have 
treaties  of  extradition.  This  section,  by  its 
very  terms,  applies  "in  all  cases  in  which 
there  now  exists  or  hereafter  may  exist, 
any  treaty  or  convention  for  extradition." 
Charlton  v.  Kelly,  (1913)  .229  U.  S.  447,  33 
S.  Ct.  945,  57  U.  S.  (L.  ed.)  1274,  46  L.R.A. 
(N.S.)   397. 

Effect  of  conflicting  treaty.  —  The  effect 
of  a  treaty  of  a  later  date  than  the  statute 
is  to  supersede  the  statute  in  so  far  as  there 
is  a  necessary  conflict.  Charlton  v.  Kellv, 
(1913)  229  U.  S.  447,  33  S.  Ct.  945,  57  IJ. 
S.  (L.  ed.)   1274,  46  L.R.A.(X.S.)  397. 

Complaint  —  In  general .  —  A  complaint 
made  upon  information  and  belief  is  suffi- 
cient where  it  sets  forth  that  it  is  made  by 
authority  of  and  at  the  request  of  the  proper 
officials  of  the  requesting  country,  and  that 
the  information  upon  which  it  is  based  was 
communicated  to  the  complainant  by  those 
officials.  While  it  is  advisable  that  certified 
copies  of  the  foreign  complaint  and  warrant 
be  attached  to  and  made  a  permanent  part 
of  the  complaint,  yet  it  is  sufficient  if  those 
documents,  alleging  positively  the  respond- 
ent's guilt,  are  presented  to  the  commission- 
er with  the  complaint,  and  if  depositions 
showing  probable  cause  are  produced  at  the 
hearing.  Powell  v.  United  States,  (C.  C.  A. 
6th  Cir.   1913)    206   Fed.  400. 

Crime  described  by  different  names,  —  If 
the  complaint  intelligibly  describes  and  iden- 
tifies the  offense,  and  if  the  offense  so  de- 
scribed is  punishable  by  the  laws  of  both 
countries,  and  if  by  any  name  it  is  included 
in  the  extradition  treatv,  that  is  enough. 
Powell  V.  United  States,  *(C.  C.  A.  6th  Cir. 
1913)   206  Fed.  400. 

Foreign  warrant  of  proceedings  unneces- 
sary.—  To  the  same  effect  as  the  original 
note,  see  Ex  parte  Schorer,  (E.  D.  Wis. 
1912)    197  Fed.  67. 

Sufficiency  of  foreign  warrant.  —  When  the 
record  in  the  case  disclosed  an  authenticated 
copy  of  a  document,  signed  by  "The  Examin- 
ing Magistrate  of  Royal  Superior  Court  of 
Munich,  Meidinger,  Royal  Councillor,"  to 
which  was  attached  the  court  seal,  and 
which,  after  description  of  the  accused,  re- 
cited the  charge  made  against  him,  the  pro- 
visions of  the  German  code,  his  flight  and 
probable  guilt,  and  concluded  with,  "The  ar- 
rest of  Schorer  for  the  purpose  of  being  placed 
under  examination  is  ordered  because  the 
accused  has  fled,"  it  was  held  to  be  sufficient 
assuming    that    a    warrant    was    necessary 
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Ex   parte  Schorer,    (E.  D.   Wis.   1912)    197 
Fed.  67. 

Preliminary  examination — Precedent  for- 
malities,—  Unless  treaty  stipulations  re- 
quire another  or  a  different  course  to  be 
pursued,  the  foreign  country  is  authorized 
to  institute  the  proceedings  under  this  sec- 
tion without  any  precedent  formalities.  Ex 
parte  Schorer,  (E.  D.  Wis.  1912)  197  Fed. 
67. 

Xature  of  hearing.  —  The  proceeding  to 
determine  whether  the  accused  should  he  ex- 
tradited is  not  to  be  regarded  as  in  the  nature 
of  a  final  trial  by  which  the  prisoner  could 
be  convicted  or  acquitted  of  the  crime 
charged  against  him,  but  rather  of  the  char- 
acter of  those  preliminary  examinations, 
which  take  place  every  day  in  this  country 
before  an  examining  or  committing  magis- 
trate for  the  purpose  of  determining  whe£er 
a  case  is  made  out  which  will  justify  the 
holding  of  the  accused,  either  by  imprison- 
ment or  under  bail,  to  ultimately  answer  to  an 
indictment,  or  other  proceeding,  in  which  he 
shall  be  finally  tried  upon  the  charge  made 
against  him.  Charlton  v.  Kelly,  (1913)  229 
U.  S.  447,  33  S.  Ct.  945,  57  U.  S.  (L.  ed.) 
1274,  46  L.R.A.(N.S.)   397. 

Probable  cause,  —  The  only  question  to  be 
determined  by  the  commissioner  is  that  of 
probable  cause;  or,  to  use  the  language  com- 
mon in  treaties,  whether  there  is  such  evi- 
dence of  criminality  as  will  justify  the  ap- 
grehension  and  commitment.  Ex  parte 
chorer,   (E.  D.  Wis.  1912)   197  Fed.  67. 

Adjournment,  —  A  United  States  commis- 
sioner sitting  in  extradition  proceedings  has 
authority  to  adjourn  the  proceedings  for  a 
reasonable  time  on  representations  of  coun- 
sel for  the  petitioning  country  that  addition- 
al evidence  will  be  presanted  against  the 
alleged  criminal,  although  such  alleged 
criminal  had  previously  been  arrested  and 
discharged  in  extradition  proceedings  in 
connection  with  the  same  crime.  Ex  parte 
Schorer,  (E.  D.  Wis.  1912)  195  Fed.  334, 
wherein  the  court  said:  "It  was  suggested 
that  when  the  present  proceeding  was  insti- 
tuted the  commissioner  should  not  have  en- 
tertained it  unless  the  alleged  new  evidence 
was  'then  and  there  presented.  To  that  it 
can  well  be  replied  that  this  would  call  upon 
him  in  advance  to  determine  the  very  pur- 
pose for  which  the  second  proceeding  is  in- 
stituted. The  accused  has  a  right  to  be 
heard  upon  the  question  whether  the  new 
evidence  is  such  as  supplies  the  alleged  de- 
fect in  the  former  proceedings,  and  he  has  a 
right  to  have  this  new  evidence  presented 
on  the  second  hearing  just  as  it  would  have 
been  presented  on  the  first.  If  the  second 
hearing  should  develop  the  same  weaknesses 
disclosed  upon  the  first,  the  accused  ought 
to  be  discharged.  But  such  weaknesses  or 
added  strength  can  develop  only  through  a 
hearing  of  the  proposed  evidence;  and  un- 
less and  until  it  is  reasonably  clear  that  the 
rearrest  and  re-examination  are  in  fact,  or 
in  effect,  furthering  a  course  of  harshnesa 
or  oppression,  or  a  policy  or  purpose  ulteri- 


VoL  m,  p.  68,  sec.  5270. 


EXTRADITION. 


Vol.  Ill,  p.  78,  sec.  5278. 


or  to  the  honest  and  efficient  performance  of 
the  treaty  obligation,  the  proceedings  before 
the  commissioner  should  be  allowed  to  take 
the  course  designed  by  the  statute." 

Necessity  for  shoicing  acts  charged  are 
crime  in  foreign  country.  —  The  commission- 
er is  not  obliged  to  make  extended  inquiry 
as  to  the  scope  of  the  criminal  jurisprudence 
of  the  demanding  country,  but  is  by  the  stat- 
ute limited  to  determining  whether  there  is 
sufficient  evidence  of  criminality  to  justify 
holding  the  accused  for  the  particular  offense, 
as  we  understand  that  offense  by  its  descrip- 
tion in  the  treaty  and  in  our  laws.  £x  parte 
Schorer,  (E.  D.  Wis.  1912)  197  Fed.  67. 
.  Necessity  for  demand.  —  The  rule  is  well 
settled  that,  unless  there  is  a  provision  in 
the  treaty,  a  demand  by  one  country  upon 
another  for  the  extradition  of  an  alleged 
fugitive  is  not  a  step  necessary  to  be  taken 


prior  to,  or  to  be  proven  in,  the  proceed- 
ings before  the  extradition  commissioner. 
Ex  parte  Schorer,  (E.  D.  Wis.  1912)  197 
Fed.  67. 

Review  of  commissioner's  decision.  —  To  the 
same  effect  as  the  original  note,  see  Ex  parte 
Schorer,   (E.  D.  Wis.  1912)   197  Fed.  67. 

Habeas  corpus.  —  The  rule  is  well  estab- 
lished that  if  the  committing  magistrate  has 
jurisdiction  of  the  subject-matter  and  of  the 
accused,  and  the  offense  charged  is  within 
the  treaty,  and  the  magistrate  has  before 
him  legal  evidence  on  which  to  exercise  his 
judgment  as  to  the  sufficiency  of  the  facts 
to  establish  the  criminality  of  the  accused 
for  the  purpose  of  extradition,  his  decision 
cannot  be  reviewed  on  habeas  corpus.  Mc- 
Namara  v.  Henkel,  (1913)  226  U.  S.  620, 
33  S.  Ct.  146,  67  V-  S.  (L.  ed.)  330. 


Vol.  Ill,  p.  76,  sec.  5271. 


Partial  repeal  of  sec.  5271.  —  To  the  same 
effect  as  the  original  note  see  Ex  parte 
Schorer,   (E.  D.  Wis.  1912)   197  Fed.  67. 

Proof   of  identity.  —  Evidence  of  identity 


considered  and  held  to  be  insufficient.  Ex 
parte  La  Mantia,  (S.  D.  N.  Y.  1913)  206 
Fed.  330. 


Vol.  Ill,  p.  78,  sec.  5278. 


Three  thines  are  necessary  in  order  to  au- 
thorize the  executive  of  one  state  to  order 
the  return  of  a  fugitive  from  justice  to  the 
state  in  which  the  crime  was  committed: 
First,  the  accused  must  be  demanded  as  a 
fugitive  from  justice  by  the  executive  of  the 
state  from  which  he  fled;  second,  the  de- 
mand must  be  accompanied  by  a  copy  of  the 
indictment,  or  an  affidavit  made  before  a 
magistrate,  charging  the  fugitive  with  hav- 
ing committed  a  crime  in  the  demanding 
state;  and,  third,  a  copy  of  the  indictment 
or  affidavit  must  be  certified  to  by  the  ex- 
ecutive of  the  demanding  state.  Tliorp  v. 
Metzger,    (Wash.  1913)    J37  Pac.  330. 

The  affidavit  must  be  sworn  to  before  a 
magistrate.  Davis  v.  State,  (Tex.  1914) 
163  S.  W.  442. 

"Magistrate"  as  including  notary  public.  — 
A  notary  public,  who  has  no  other  power  than 
to  swear  witnesses  and  take  depositions  in 
the  state  in  which  he  is  appointed,  is  not  a 
"magistrate."  Ex  parte  Owen,  (Okla.  1913) 
136  iPac.  197. 

"Certified  as  authentic."  —  The  requisition 
requires  the  production  by  the  governor  de- 
manding a  fugitive  from  justice  of  a  copy 
of  the  indictment  found  or  aflidavit  made 
before  a  magistrate  of  his  state  or  territory, 
charging  the  person  demanded  with  having 
committed  a  crime,  "certified  as  authentic" 
by  him,  the  demandinof  governor.  What  is 
it  that  is  required  to  be  certified  as  authen- 
tic? It  is  the  indictment  or  affidavit  made 
before  the  magistrate.  This  is  really  all  the 
certificate  that  is  required  of  the  demanding 
governor,  and  it  is  not  essential  that  he  go 
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farther  and  certify  to  the  official  character 
of  the  grand  jury  or  of  the  officer  certifying 
to  the  copy  of  indictment,  or  the  officer  before 
whom  the  affidavit  is  subscribed  and  sworn 
to,  or  to  the  official  character  of  the  proper 
custodian  of  such  a  document.  It  is  suffi- 
cient that  the  indictmelit  or  affidavit  is  cer- 
tified as  authentic.  Tibcrg  v.  Warren,  (C. 
C.  A.  9th  Cir.  1911)   192  Fed.  458. 

Discretion  of  executive  as  to  surrender. — 
When  the  executive  authority  of  the  state 
whose  laws  have  been  thus  violated  makes 
such  a  demand  upon  the  executive  of  the 
state  in  which  the  alleged  fugitive  is  found 
as  is  indicated  bv  the  above  section,  pro- 
ducing  at  the  time  of  such  demand  a  copy 
of  the  indictment,  or  an  affidavit  certified 
as  authentic  and  made  before  a  magistrate 
charging  the  person  demanded  with  a  crime 
against  the  laws  of  the  demanding  state,  it 
becomes,  under  the  Constitution  and  laws  of 
the  United  States,  the  duty  of  the  executive 
of  the  state  where  the  fugitive  is  found  to 
cause  him  to  be  arrested,  surrendered,  and 
delivered  to  the  appointed  agent  of  the  de- 
manding state,  to  be  taken  to  that  state. 
Ryan  v.  Rogers,    (Wyo.  1913)    132  Pac.  96. 

To  the  same  effect  see  Ex  parte  Law, 
(1911)  2  Ala.  App.  257,  56  So.  79,  wherein 
the  court  said:  ''When  the  executive  author- 
ity of  a  state  whose  laws  have  been  violated 
makes  a  demand  upon  the  executive  of  an- 
other state,  producing  at  the  time  of  the  de- 
mand a  copy  of  the  indictment  or  affidavit 
certified  as  authentic,  and  made  before  a 
magistrate,  charging  the  person  demanded 
with  a  crime  against  the  demanding  state, 


VoL  in,  p.  89,  sec.  8. 
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and  the  executive  upon  whom  the  demand  is 
made  becomes  satisned,  in  any  manner  that 
he  may  deem  satisfactory,  that  the  alleged 
criminal  has  taken  refuge  in  the  state  of 
which  he  is  the  chief  executive,  it  becomes 
his  duty  to  issue  his  warrant  for  the  arrest 
of  such  alleged  criminal,  and  authorize  his 
extradition  to  the  demanding  state.  The 
Governor  is  not  required  to  demand  proof 
of  the  demanding  state  that  the  alleged  crim- 
inal is  a  fugitive  from  justice,  or  that  he  is 
within  the  £>rder8  of  his  state.    These  mat- 


ters he  may  determine  for  himself,  either 
from  the  papers  accompanying  the  requisi- 
tion or  from  the  independent  inquiries.  A 
person  arrested  in  such  proceeding  is  enti- 
tled, before  his  extradition,  upon  petition  for 
writ  of  habeas  corpus,  to  question  the  law- 
fulness of  his  arrest,  and  may  show,  if  he 
can  by  legal  evidence,  that  he  is  not,  in  fact, 
a  fugitive  from  justice  of  the  demanding 
state,  within  the  meaning  of  the  Constitution 
and  laws  of  the  United  Statea." 


Vol.  Ill,  p.  89,  sec.  3. 

Introduction  of  evidence.  —  The  effect  of 
this  provision  is  not  to  give  the  accused  the 
right  to  introduce  any  evidence  which  would 
be  admissible  upon  a  trial  under  an  issue  of 
not  guilty.  The  prime  purpose  of  the  sec- 
tion is  to  afford  the  defendant  the  means  for 
obtaining  the  testimony  of  witnesses  and  to 

Vol.  Ill,  p.  90,  sec.  5. 

Effect  of  section  on  mode  of  authentica- 
tion.^ This  act  makes  the  consular  certifi- 
cate the  final  and  controlling  guide  in  deter- 
mining the  admissibility  of  testimony  before 
the  extradition  commissioner.  When  the 
documentary  evidence  has  been  authenticated 
as  required  by  the  statute,  it  is  admissible, 
leaving  to  the  commissioner  merely  the  ques- 


provide  for  their  fees.  In  no  sense  does  the 
statute  mske  relevant,  legal  or  competent 
evidence  which  would  not  have  been  compe- 
tent before  the  statute  upon  such  a  hearing. 
Charlton  v.  Kelly,  (1913)  229  U.  S.  447,  33 
S.  Ct.  946,  57  U.  8.  (L.  ed.)  1274,  46  LJRJk. 
(NJS.)  397. 


tion  of  determining  the  sufficiency  of  the  evi- 
dence therein  contained.  Ex  parte  Schorer, 
(E.  D.  Wis.  1912)   197  Fed.  67. 

In  international  extradition  proceedings 
documents  authenticated  as  required  by  law 
are  admissible  in  evidence  without  being 
sworn  to.  Ex  parte  La  Mantia,  (S.  D.  N.  T. 
1913)  206  Fed.  330. 


FOOD  AND  DRUGS. 


Vol.  Ill,  p.  119,  sec.  1. 

This  act  is  a  revenue  law.  It  imposes  a 
specific  tax  on  oleomargarine  and  '^special 
taxes"  on  those  who  engage  in  its  manufac- 
ture or  sale,  and  contains  several  adminis- 
trative and  penal  provisions.  But  it  does 
not  purport  to  be  independent  of  other  legis- 

Vol.  Ill,  p.  120,  sec.  3. 

''Wholesale  dealer.**  —  Where  a  licensed  re- 
tail dealer,  being  temporarily  out  of  oleo- 
margarine, borrowed  an  unbroken  original 
manufacturer's  package  from  another  retail- 
er, which,  in  his  own  place  of  business,  he 
broke  and  sold  as  he  was  authorized  to  do, 
and  subsequently,  when  he  had  received  a 
fresh   stock   from   the   manufacturer   he   re- 


lation or  complete  in  itself.  On  the  contrary, 
it  plainly  contemplates  the  existence  of  an 
established  system  of  revenue  laws  to  which 
resort  shall  be  had  in  carrying  it  into  effect. 
United  States  v.  Barnes,  (1912)  222  U.  S. 
513,  32  S.  Ct.  117,  56  U.  S.  (L.  ed.)  291. 


turned  an  unbroken  package  to  the  dealer 
from  whom  he  had  borrowed  some,  it  was 
held  that  the  facts  failed  to  show  that  he 
was  a  ''wholesale  dealer"  In  oleomargarine 
within  the  meaning  of  that  term  as  used  in 
this  section.  Weaver  v.  Ewen,  (C.  C.  A. 
8th  Cir.  1912)   195  Fed.  247. 


Vol.  Ill,  p.  126,  sec.  17. 


Section  applicable  to  unlicensed  manufac-      8th  Cir.  1912)  1^9  Fed.  42,  a  contention  by 
tiirer.  ^In  May  v.  United  States,  (C.  C.  A.      the  defendants  that  this  section  applied  onW 
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to  persons  who  had  received  a  license  to  man- 
ufacture oleomargarine  was  answered  by  the 
court  as  follows:  "To  so  construe  the  sec- 
tion would  be  to  add  thereto  the  word  'li- 
censed/ so  that  it  would  read  Whenever  a 
licensed  person,'  or  to  add  other  words  indi- 
cating that  it  was  limited  to  persons  who 
had  received  such  a  license  as  has  been  men- 
tioned. If  it  clearly  appeared  that  it  was  the 
intention  of  Congress  to  so  limit  that  sec- 
tion, possibly  authorities  might  be  found 
which  would  support  such  an  interlineation. 
But  a  moment's  reflection  will  show  that 
such  never  could  have  been  the  intention  of 
the  Legislature.  If  such  were  the  law,  a  per- 
son who  intended  to  violate  section  17  would 
purposely  fail  to  take  out  a  license  as  a 
manufacturer,  for  in  such  a  case  he  could  not 
be  imprisoned  in  the  penitentiary;  he  could 
only  be  punished  for  a  violation  of  section 
4,  the  penalty  for  which  is  a  fine." 

Section  applicable  to  manufacturer  of  col- 
ored oleomargarine.  —  In  May  v.  United 
States,  (C.  C.  A.  8th  Cir.  1912)  199  Fed.  42, 
the  court  said :  "The  evidence  at  the  trial  did 
not  show  that  the  defendants  manufactured 
white  oleomargarine;  they  therefore  did  not 
come  within  the  definition  of  a  manufacturer 
contained  in  the  original  act.  It  was  proven 
that  they  mixed  white  oleomargarine  with 
artificial  coloration,  so  that  it  looked  like 
butter.  This  brought  them  within  the  defini- 
tion of  a  manufacturer  found  in  the  amend- 
ment of  May  9,  1902,  c.  784,  32  Stat.  194, 
(see  infra  p.  127).  It  is  claimed  by  the  de- 
fendants, inasmuch  as  when  section  17  was 
enacted  the  only  manufacturer  was  a  person 
who  made  white  oleomargarine,  that  that 
section  cannot  apply  to  these  defendants  who 
became  manufacturers  by  an  act  subsequent 
thereto;  There  is  nothing  in  this  conten- 
tion." 

The  essential  elements  of  the  offense  de- 
fined in  section  17  are:  (1)  That  the  defend- 
ant is  engaged  in  carrying  on  the  business 
of  manufacturing  oleomargarine.  (2)  That 
he  has  produced  oleomargarine.  (3)  That 
he  has  attempted  to  defraud  the  United 
States.  May  v.  United  States,  (G.  G.  A.  8th 
Gir.  1912)  199  Fed.  42. 

Alleging  manner  in  which  attempted  fraud 
was  committed.  —  An  indictment  under  this 
section  need  not  advise  the  defendant  of  the 
manner  in  which  he  attempted  to  commit  the 
fraud.  May  ▼.  United  States,  (C.  C.  A.  8th 
Cir.  1912)  199  Fed.  42,  wherein  the  court 
said :  '*It  is  to  be  noted  that  section  17  does 
not  declare  it  an  offense  to  commit  the  fraud 
in  any  particular  way.  If  it  did,  then  it 
would  be  necessary  to  allege  the  manner  in 
which  the  act  was  done.  But  as  the  section 
stands,  it  is  an  ofi'ense  if  the  government  is 
defrauded  by  any  means  or  method.    As  was 


said  in  United  States  v.  Simmons,  96  U.  S. 
360,  on  page  364,  24  L.  ed.  819: 

"  'The  intent  to  defraud  the  United  States 
is  of  the  very  essence  of  the  offense;  and  its 
existence,  in  connection  with  the  business  of 
distilling  being  distinctly  charged,  must  be 
established  by  satisfactory  evidence.  Such 
intent  may,  however,  be  manifested  by  so 
many  acts  upon  the  part  of  the  accused, 
covering  such  a  long  period  of  time,  as  to 
render  it  difficult,  if  not  wholly  impracti- 
cable, to  aver,  with  any  degree  of  certainty, 
all  the  essential  facts  from  which  it  may  be 
fairly  inferred.' 

"To  have  alleged  in  this  indictment  how  the 
defendants  attempted  to  defraud  the  United 
'states  would  have  required  a  statement  of 
much  of  the  evidence  presented  at  the  trial." 

Proof  of  attempt  to  defraud.  —  When  a  de- 
fendant's operations  have  proceeded  so  far 
as  to  show  conclusively  that  he  has  produced 
oleomargarine  with  the  intent  to  defraud  the 
government  out  of  the  tax  thereon,  there  is 
an  attempt  to  defraud  such  as  is  mentioned 
in  section  17,  although  he  has  neither  sold 
nor  removed  nor  attempted  to  sell  or  remove 
any  of  the  product.  May  v.  United  States, 
(d  G.  A.  8th  Gir.  1912)  199  Fed.  42,  wherein 
the  court  said:  ^'The  claim  of  the  defend- 
ants, however,  is  that  before  the  offense  can 
be  committed  the  oleomargarine  produced 
must  have  become  subject  to  the  tax.  Thev 
call  attention  to  section  8  of  the  act,  which 
provides  that  'upon  oleomargarine  which 
shall  be  manufactured  and  sold,  or  removed 
for  consumption  or  use,'  there  shall  be  as- 
sessed a  tax,  and  they  say  that  the  indict- 
ment should  have  alleged  that  the  defendants 
had  attempted  either  to  sell  it,  or  to  remove 
it  for  consumption,  or  to  remove  it  for  uAe; 
and  they  insist  that  an  allegation  of  this 
kind  was  an  essential  part  of  the  indictment. 
Whatever  may  be  said  of  this  claim  when 
the  charge  is  that  the  defendant  had  defraud- 
ed the  United  States,  it  cannot  be  sustained 
when  the  charge  is  that  the  defendant  has 
attempted  to  defraud  the  United  States.  Gon- 
clusive  evidence  might  be  produced  to  the  ef- 
fect that  a  defendant  had  made  plans  to  con- 
struct and  operate  an  illegal  factory  for  the 
manufacture  of  oleomargarine,  to  manufac- 
ture it,  and  to  sell  it  without  payment  of  the 
tax.  It  might  also  be  further  shown  con- 
clusively that,  in  pursuance  of  this  illegal 
plan,  he  had  erected  a  factory  and  had  com- 
menced to  manufacture  and  had  actually 
manufactured  oleomargarine  with  the  intent 
of  selling  it  without  paying  the  tax,  but 
that  before  he  had  sola  or  removed,  or  at- 
tempted to  sell  or  remove,  any  part  of  it,  his 
operations  were  interfereid  with  by  the  au- 
thorities. Gan  it  be  said  in  such  a  case 
that  he  has  not  attempted  to  defraud  the 
United  States?" 


Vol.  Illy  p.  128,  sec.  4-   [Butter  defined  —  adulterated  butter  —  process  or 
renovated  butter.^ 

Adulterated    butter.  — The     intention     of      tion  of  the  clause  "any  butter  in  the  manu- 
Gongress  in  enacting  and  the  true  construe-      facture  or  manipulation  of  which  any  process 
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or  material  is  used  with  intent  or  effect  of 
causing  the  absorption  of  abnormal  quan- 
tities of  water,  milk  or  cream,"  in  this 
section,  is  to  bring  butter  containing  an  ab- 
normal quantity  of  water,  milk,  or  cream 
into  the  class  of  adulterated  butter  and  to 
subject  it  to  forfeiture,  and  its  manufacturer 
to  the  fines  and  penalties  denounced  for  a 
violation  of  the  regulations  therein  concern- 
ing adulterated  butter  when,  and  when  only, 
some  process  or  material  is  used  in  its  manu- 
facture or  manipulation,  with  the  intent  or 
effect  of  introducing  into  the  butter,  by  ab- 
sorption, an  abnormal  quantity  of  water, 
milk,  or  cream.  The  presence  in  butter  of 
an  abnormal  quantity  of  moisture  does  not  , 
make  it  '*adu Iterated  butter"  under  this  act, 
and  proof  of  the  presence  of  an  abnormal 
quantity  of  moisture  in  butter  and  of  a  re- 
moval of  the  butter  without  a  compliance 
with  the  regulations  concerning  the  taxing 
and  branding  of  '^adulterated  butter''  is  in- 
sufficient to  bring  such  butter  within  the 
class  of  adulterated  butter  or  to  sustain  its 
forfeiture  as  such.  United  States  v.  11,550 
pounds  of  butter,  (G.  G.  A.  8th  Gir.  1912) 
195  Fed.  657. 

The  true  construction  of  the  regulation  of 
the  Secretary  of  the  Treasury,  to  the  effect 
that  batter  having  16  per  cent,  or  more  of 
moisture  contains  an  abnormal  quantity  and 
is  classed   as  adulterated   butter   under  the 


clause  of  the  act  quoted  above,  is  that  it 
merely  defines  and  fixes  the  measure  of  an 
abnormal  quantity  of  moisture  in  the  butter 
under  this  clause.  The  regulation  so  con- 
strued is  void  because,  while  the  Secretary 
and  his  subordinates  had  authority  to  inves- 
tigate each  case  and  to  decide,  for  adminis- 
tration purposes  in  the  light  of  the  facts  and 
circumstances  of  the  particular  case,  whether 
or  not  the  butter  involved  therein  was  adul- 
terated butter  and  taxable  as  such,  they  had 
neither  express  nor  implied  authority  by  a 
general  regulation  to  give  an  authoritative 
and  final  definition  of  the  terms,  or  such  a 
construction  of  the  statute,  which  should  gov- 
ern all  future  cases.  If  the  correct  inter- 
pretation of  this  regulation  is,  as  counsel  for 
the  government  claims,  that  it  makes  all  but- 
ter which  contains  16  per  cent,  or  more,  or 
an  abnormal  quantity,  of  moisture  *'adul- 
terated  butter,"  whether  the  abnormal  quan- 
tity was  introduced  into  the  butter  by  the 
use  of  some  process  or  material  with  intent 
or  effect  of  causing  it  to  be  absorbed  by  the 
butter  or  not,  then  the  rule  is  unauthorized 
and  void,  because  it  has  the  effect  to  subject 
classes  of  property  to  forfeiture,  and  classes 
of  persons  to  fines  and  penalties,  that  are 
excluded  therefrom  by  the  plain  terms  of  the 
law\  United  States  v.  11,550  Pounds  of  But- 
ter, (G.  G.  A.  8th  Gir.  1912)  195  Fed.  667. 


Vol.  Illy  p.  128y  sec.  4.   [.Special  taxes,  adulterated  and  renovated  hutter,"} 

For  a  dealer  in  adulterated  butter  to  be  the  said  dealer  "knowingly"  engaged  in  the 
liable  to  a  tax  by  the  United  States  under  business.  G.  H.  Lawrence  &  Go.  v.  Seyburn, 
the  statute  it  is  immaterial  whether  or  not       (G.  G.  A.  5th  Gir.  1913)   202  Fed.  913. 


Vol.  Ill,  p.  138,  sec.  1. 

Act  constitutionaL  —  To  the  same  effect  as 
the  original  note  see  United  States  v.  Twenty 
Ghests  of  Tea,  (N.  D.  N.  Y.  1913)  208  Fed. 
89. 

The  purpose  of  the  tea  act  is  to  keep  out 


of  the  country  impure  and  unwholesome  teas. 
It  is  in  the  nature  of  a  police  regulation. 
United  States  v.  Twenty  Ghests  of  Tea,  (N. 
D.  N.  Y.  1913)   208  Fed.  89. 


Vol.  Ill,  p.  140,  sec.  6. 

No  review  by  courts  of  appraisers'  decision. 
—  Gongress  has  undoubtedly  the  power  to  ex- 
clude all  teas,  or  to  admit  them  under  the 
most  arbitrary  regulations  it  may  choose  to 
prescribe.     By  the  act  the  whole  matter  is 


turned  over  to  administrative  officers,  with 
no  review  of  the  facts  in  the  court.  Macy 
v.  Loeb,  (C.  G.  A.  2d  Gir.  1913)  205  Fed. 
727. 


Vol.  Ill,  p.  141,  sec.  9. 

Intent  to  defraud  is  not  a  prerequisite  to 
forfeiture.  United  States  v.  Twenty  Chests 
of  Tea,  (N.  D.  N.  Y.  1913)  208  Fed.  89, 
wherein  the  court  said:  "Does  section  9 
subject  tea  once  rejected  and  sent  out  of  the 
country  to  forfeiture  if  offered  for  reimpor- 
tation by  any  one,  one  ignorant  of  the  facts? 
Must  the  government  re-examine  tea  offered 
in  fact  for  reimportation  whenever  the  im- 
porter  offers  it  and  alleges  that  he  had  no 
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knowledge  of  its  previous  history,  that  is,  its 
examination,  rejection,  etc.,  or  go  to  the 
trouble  and  expense  of  hunting  up  evidence 
to  show  that  the  one  offering  it  for  importa- 
tion had  knowledge  of  such  facts?  The  gov- 
ernment has  the  right  and  power  to  enact 
and  enforce  the  most  arbitrary  laws  as  to 
the  importation  of  goods  from  foreign  coun- 
tries. He  who  offers  them  subjects  himself 
and  his  goods  offered  for  importation  to  the 


YoL  Xf  p.  89. 
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19091'  Supp.,  p.  137y  sec.  1. 


operation  of  those  laws.  This  court  does  not 
intend  to  hold  that  in  exercising  this  power 
the  United  States  may  seize  and  forfeit  goods 
offered  for  importation  for  the  reason  such 
goods  are  not  up  to  the  standard  prescribed, 
but  when  once  offered,  examined,  condemned 


as  impure,  and  rejected  and  sent  out  of  the 
United  States,  it  seems  to  me  clear  that  Con- 
gress intended  that  a  subsequent  offer  of  the 
same  goods  by  any  person  for  importation 
subjects  such  goods  to  forfeiture." 


Vol.  X,  p.  89.       LAct  of  March  5,  1905.] 


Character  of  Act.  —  In  United  States  y. 
Frank,  (S.  D.  Ohio  1911)  189  Fed.  195,  the 
court  answering  the  claim  of  the  defendant 
that  this  was  a  mere  appropriation  act  said: 
"But  it  would  seem  that  a  law  appropriating 
a  certain  sum  of  money  to  the  Secretary  of 
Agriculture  for  the  purpose  of  doing  certain 
things  which  he  could  constitutionally  do,  for 

1909  Supp.,  p.  137,  sec.  1. 

The  constitutionality  of  the  act  is  general- 
ly conceded  and  well  established.  United 
States  V.  Sweet  Valley  Wine  Co.,  (N.  D. 
Ohio  1913)  208  Fed.  86. 

Congress  has  the  right  not  only  to  pass 
laws  which  shall  regulate  legitimate  com- 
merce among  the  states  and  with  foreign 
nations,  but  has  full  power  to  keep  the 
channels  of  such  commerce  free  from  the 
transportation  of  illicit  or  harmful  articles, 
to  make  such  as  are  injurious  to  the  public 
health  outlaws  of  such  commerce  and  to  bar 
them  from  the  facilities  and  privileges  there- 
of. Congress  may  itself  determine  the  means 
appropriate  to  this  purpose,  and  so  long  as 
they  do  no  violence  to  other  provisions  of 
the  Constitution  it  is  itself  the  judge  of  the 
means  to  be  employed  in  exercising  the  pow- 
ers conferred  upon  it  in  this  respect.  Mc- 
Dermott  v.  State  of  Wisconsin,  (1913)  228 
U.  S.  115,  33  S.  Ct.  431,  67  U.  S.  (L.  ed.) 
764. 

The  object  of  the  Food  and  Drugs  Act  is 
to  prevent  adulteration  and  misbranding, .  as 
therein  defined.  It  prohibits  the  introduc- 
tion into  any  state  from  any  other  state 
"of  any  article  of  food  or  drugs  which  is 
adulterated  or  misbranded,  within  the  mean- 
ing of  this  act."  The  purpose  is  to  keep 
such  articles  "out  of  the  channels  of  inter- 
state commerce,  or,  if  they  enter  such  com- 
merce, to  condemn  them  while  being  trans- 
ported or  when  they  have  reached  their  des- 
tinations, provided*  they  remain  unloaded, 
unsold  or  in  original  unbroken  packages." 
Savage  v.  Jones,  (1912)  225  U.  S.  501,  32  S. 
Ct.  715,  56  U.  S.  (L.  ed.)  1182. 

The  purpose  of  the  Pure  Food  Act  was 
(1)  to  protect  purchasers  from  injurious  de- 
ceits by  the  sale  of  inferior  for  superior  ar- 
ticles, and  (2)  to  protect  the  health  of  the 
people  from  the  sale  of  normally  wholesome 
articles  to  which  have  been  added  substances 

gsisonous   or   detrimental   to   health.      Hall- 
aker  Grain  Co.  v.  United  States,  (C.  C.  A. 
8th  Cir.  1912)    198  Fed.  614. 

Constmction.  —  The  Food  and  Drugs  Act 
was  passed  by  Congress,  under  its  authority 
to  exclude  from  interstate  commerce  impure 


the  purpose  of  fixing  standards  of  purity  of 
food,  and  that  he  did  so  fix  them,  carries 
with  it  a  necessary  implication  that  he  could 
do  that  for  which  the  money  was  appropri- 
ated to  him  for  the  purpose  of  doing,  and 
when  he  fixed  the  standards  then  those  stand- 
ards prevailed  unless  they  have  been  changed 
since.'' 


and  adulterated  food  and  drugs  and  to  pre- 
vent the  facilities  of  such  commerce  being 
used  to  enable  such  articles  to  be  trans- 
ported throughout  the  country  from  their 
place  of  manufacture  to  the  people  who  con- 
sume and  use  them,  and  it  is  in  the  light 
of  the  purpose  and  of  the  power  exerted  in 
its  passage  by  Congress  that  this  act  must 
be  considered  and  construed.  McDermott  v. 
State  of  Wisconsin,  (1913)  228  U.  S.  115, 
33  S.  Ct.  431,  57  U.  S.   (L.  ed.)   754. 

The  purpose  of  the  act  is  to  secure  the 
purity  of  food  and  drugs  and  to  inform  pur- 
chasers of  what  they  are  buying.  Its  provi- 
sions are  directed  to  that  purpose  and  must 
be  construed  to  effect  it.  United  States  v. 
Antikamnia  Chemical  Co.,  (1914)  231  U.  S. 
654,  34  S.  Ct.  222. 

Shipment  of  "adulterated  or  misbranded" 
food  or  drugs  prohibited.  —  The  article  of  food 
or  drugs  the  shipment  or  delivery  for  ship- 
ment in  interstate  commerce  of  which  is  pro- 
hibited and  punished  is  such  as  is  adulter- 
ated or  misbranded  within  the  meaning  of 
the  act.  What  it  is  to  adulterate  or  mis- 
brand  food  or  drugs  within  the  meaning  of 
the  act  requires  a  consideration  of  its  other 
provisions,  wherein  such  adulteration  or  mis- 
branding is  defined.  McDermott  v.  State  of 
Wisconsin,  (1913)  228  U.  S.  115,  33  S.  Ct. 
431,  57  U.  S.  (L.  ed.)  754. 

State  statutes.  —  This  act  does  not  prevent 
states  from  regulating  the  sale  of  foods  and 
drugs  in  intrastate  commerce.  State  v.  Ar- 
mour &  Co.,  (N.  D.  1913)  145  N.  W.  1033. 
wherein  the  court  said:  "Congress  can  only 
regulate  interstate  commerce.  The  states 
have  exclusive  control  of  intrastate  com- 
merce, and  in  the  absence  of  legislation  of 
Congress  have  certain  rights  of  control  over 
interstate  commerce  within  the  boundaries  of 
the  state;  while  Congress  is  limited  to  con- 
trol of  'commerce  with  foreign  nations, 
among  the  several  states,  and  with  the  In- 
dian tribes.'  The  assumption  by  Congress 
of  its  authority  to  regulate  the  interstate 
commerce  affects  nothing  excepting  the  right 
of  the  state  to  control  interstate  commerce 
within  its  bordijrs  and  does  not  in  any  man- 
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ner  curtail  the  right  of  the  state  to  control 
its  own  commerce,  provided  Quch  state  con- 
trol does  not  incidentally  interfere  with  in- 
terstate commerce." 

But  a  state  statute  in  conflict  with  the 
provisions  of  the  Food  and  Drugs  Act  is 
void.  McDermott  v.  State  of  Wisconsin, 
(1913)  228  U.  S.  115,  33  S.  Ct.  431,  67  U.  S. 
(L.  ed.)  754,  wherein  the  court  said:  "The 
state  may  not,  under  the  guise  of  exercising 


its  police  power  or  otherwise,  impose  burdens 
upon  or  discriminate  agajnst  interstate  com- 
merce, nor  may  it  enact  legislation  in  con- 
flict with  the  statutes  of  Congress  passed  for 
the  regulation  of  the  subject,  and  if  it  does, 
to  the  extent  that  the  state  law  interferes 
with  or  frustrates  the  operation  of  the  acts 
of  Congress,  its  provisions  must  yield  to  the 
superior  federal  power  given  to  Congress  by 
the  Constitution." 


1909  Supp.,  p.  137,  sec.  2. 

Limited  to  interstate  and  foreign  commerce. 
—  The  second  section  of  the  Pure  Food  snd 
Drugs  Act  is  limited  in  its  application  to  in- 
terstate and  foreign  commerce.  The  prohibi- 
tion therein  contained  runs  against  the  in- 
troduction of  misbranded  drugs  into  any 
state,  or  territory,  or  the  District  of  Colum- 
bia, from  any  other  part  of  the  United 
States,  or  from  any  foreign  country.  United 
States  V.  Tucker,  (S.  D.  Ohio  1911)  188  Fed. 
741. 

Articles  not  the  subject  of  bargain  And  sale 
included. -— The  Pure  Food  and  Drugs  Act 
deals  with  articles  other  than  those  which 
are  the  subject  of  bargain  and  sale.  Dr.  J. 
L.  Stephens  Co.  v.  United  States,  (C.  C.  A. 
6th  Cir.  1913)  203  Fed.  817. 

"Shipment"  as  used  in  this  section  is  not 
limited  to  a  shipment  for  sale,  though  it 
must  be  in  the  way  of  commerce.  Philadel- 
phia Pickling  Co.  v.  United  States,  (C.  C.  A. 
3d  Cir.  1913)  202  Fed.  160,  wherein  the 
court  said:  "Does  the  act  apply  where  the 
owner  has  shipped  to  himself  for  some  other 
business  purpose  than  sale?  The  trial  judge 
directed  the  verdict,  but  no  complaint  is 
made  of  this,  if  his  construction  of  the  act 
was  correct.  The  statute  imposes  penalties 
in  three  sections,  but  we  are  concerned  only 
with  sections  2  and  10.  The  latter  section 
provides  for  condemnation,  and  permits  an 
offending  article  to  be  seized,  if  it  'is  being 
transported  from  one  state,  territory,  dis- 
trict, or  insular  possession  to  another  for 
sale;  or  having  been  transported  remains 
unloaded,  unsold,  or  in  original  unbroken 
packages;  or  if  it  be  sold  or  offered  for  sale 
in  the  District  6i  Columbia,  or  the  territo- 
ries or  insular  possessions  of  the  United 
States;  or  if  it  be  imported  from  a  foreign 
country  for  sale;  or  if  it  is  intended  for 
export  to  a  foreign  country.' 

"This  section  speaks  repeatedly  of  sale,  and 
the  courts  have  bad  several  occasions  to  con- 
sider what  Cons^ress  meant  by  the  language 
quoted.  In  United  States  v.  65  Casks  (D. 
C.)  170  Fed.  449,  it  appeared  that  the 
casks  in  question  ( which  were  insufficiently 
marked)  contained  a  liquid  that  had  been 
manufactured  and  shipped  by  the  owner's 
agent  in  Michigan  to  the  owner  himself  in 
West  Virginia  for  the  primary  purpose  of 
being  bottled  and  properly  labeled  there.  It 
was  not  to  be  sold  until  this  had  been  done, 
and  the  District  Court  held  inter  alia  (pages 
446,  446)  that  Congress  'did  not  .  .  . 
have  power  to  restrict  one  from  manufactur- 


ing in  one  state  such  product  and  removing 
it  from  that  state  to  another  for  the  purpose 
of  personal  use  and  not  sale,  or  for  use  in 
connection  with  the  manufacture  of  other 
articles  to  be  legally  branded  when  bo  manu- 
factured.' 

"The  Court  of  Appeals  affirmed  the  judg- 
ment in  a  brief  opinioQ,  (175  Fed.  1022,  99 
C.  C.  A.  667),  which  is  silent  concerning  the 
power  of  Congress,  and  merely  gives  the  fol- 
lowing reason  for  affirmance: 

"'No  attempt  to  avoid  the  law,  either  di- 
rectly, indirectly,  or  by  subterfuge,  has  been 
shown;  it  appearing  that  the  manufacturer 
had  simply  transferred  from  one  point  to 
another  the  product  he  was  manufacturing 
for  the  purpose  of  completing  the  same  for 
the  market.  Under  the  circumstances  die- 
closed  in  this  case,  having  in  mind  the  object 
of  the  Congress  in  enacting  the  law  involved, 
we  do  not  think  the  liquid  extract  proceeded 
against  should  be  forfeited.  Reaching  this 
conclusion,  we  do  not  find  it  necessary  to 
consider  other  questions  discussed  by  counsel 
and  referred  to  in  the  opinion  of  the  court 
below.' 

"In  United  States  v.  46  Packages.  (D.  C.) 
183  Fed.  642,  it  was  held  that  a  libel  in  rem 
under  section  10  was  defective,  because  it 
failed  to  aver  that  the  articles  seized  were 
transported  'for  sale.'  The  foregoing  cases 
are  referred  to  in  Hipolite  Egg  Co.  v.  United 
States,  220  U.  S.  46,  31  Sup.  Ct.  364,  55 
L.  ed.  364,  and  although  they  are  not  defi- 
nitely disapproved  they  are  certainly  not  ac- 
cepted as  correct.  At  the  best,  they  are  no- 
ticed with  a  word  or  two  of  comment,  and 
of  course  they  must  yield  if  they  clash  with 
the  decision  or  the  opinion  of  the  Supreme 
Court.  One  of  the  points  decided  in  the 
Hipolite  Case  .is  that  section  10  permits  the 
condemnation  of  adulterated  food,  although 
it  has  not' been  transported  for  sale  directly, 
but  is  intended  solely  for  use  as  raw  mate- 
rial in  the  manufacture  of  another  product. 
This  is  clear,  for  the  court  on  page  62  of 
220  U.  S.,  on  page  365  of  31  Sup.  Ct.  (55 
L.  ed.  3fi4),  states  the  first  contention  of  the 
Fgg  Company  to  be  that  'section  10  of  the 
Food  and  Drugs  Act  does  not  apply  to  an 
article  of  food  which  has  not  been  shipped 
for  sale,  but  which  has  been  shipped  solely 
for  use  as  raw  material  in  the  manufacture 
of  some  other  product.' 

"And  this  contention  is  declared  (page  55 
of  220  U.  S.,  on  page  366  of  31  Sup.  Ct. 
[55  L.  ed.  364] )  to  be  'untenable.'    ...    It 


590 


1909  Supp.,  p.  137,  sec.  2. 


FOOD  AND  DRUGS. 


1909  Supp.y  p.  137,  sec.  2. 


is  true  that  this  is  a  prosecution  under  sec- 
tion 2,  and  not  a  seizure  under  section  10; 
but  the  difference  (if  important)  is  in  favor 
of  section  2,  for  its  meaning  is  not  restricted 
by  the  words  'for  sale/  and  is  therefore  even 
broader  than  the  language  of  section  10. 
One  of  the  chief  objects  of  the  act  is  de- 
clared in  section  2,  namely,  to  forbid  'the 
introduction  into  any  state  or  territory,'  etc., 
'of  any  article  of  food  .  .  .  which  is  adul- 
terated;' and,  while  the  section  does  not  at- 
tempt to  punish  criminally  every  method  of 
'introduction,'  it  does  punish  the  method  here 
in  question — 'any  person  who  shall  ship  or 
deliver  for  shipment  from  any  state  or  terri- 
tory,' etc.,  'shall  be  guilty  of  a  misdemeanor,* 
etc. — and  the  breadth  of  the  prohibition  jus- 
tifies us  at  least  in  refusing  to  narrow  the 
ordinary  meaning  of  the  words  that  define 
the  crime.  Of  course,  the  shipment  must  be 
in  the  way  of  'commerce.'  Such  a  limitation 
is  constitutionally  necessary;  but,  if  the  lim- 
itation be  assumed,  no  reason  is  perceived 
wh^  'shipment'  should  be  construed  to  mean 
'shipment  for  sale.'  Its  ordinary  meaning  in 
this  connection  covers  any  shipment  for  any 
purpose  in  the  course  of  commerce,  and  we 
accept  this  as  the  intended  scope  of  the  word. 
And  the  correctness  of  such  construction 
seems  more  probable  when  we  observe  that 
the  next  penal  clause  of  section  2  should 
apparently  be  construed  in  a  similar  manner. 
This  clause  applies  to  any  person  'who  shall 
receive  in  any  state  or  territory,'  etc.,  'and, 
having  so  received,  shall  deliver  in  original 
unbroken  packages,  ...  or  [shall]  offer 
to  deliver,  to  any  person  any  such  article  so 
adulterated' — ^the  delivery  being  punished 
whether  jt  be  'for  pay  or  otherwise.'  In 
other  words,  to  receive  and  deliver  offending 
articles  in  the  course  of  commerce  is  indicta- 
ble, whatever  the  business  purpose  may  be. 
The  Court  of  Appeals  of  the  Second  Circuit 
in  United  States  v.  300  Cans,  180  Fed.  352, 
111  C.  C.  A.  83,  has  also  ruled  that,  since 
the  Hi  polite  decision  at  all  events,  a  libel 
for  condemnation  need  no  longer  aver  that 
the  articles  were  transported  for  sale — the 
food  there  in  question  having  been  shipped 
from  Nebraska  by  the  owner  to  himself  in 
New  York,  and  remaining  unsold  in  original 
unbroken  packages." 

Articles  not  to  be  used  as  food.  —  The 
transportation  of  decomposed  eggs,  which  are 
actually  unfit  for  food,  for  use  in  tanning  is 
prohibited  by  this  section,  as  the  use  to  which 
they  are  to  be  put  does  not  take  the  same 
out  of  the  category  of  "adulterated  article  of 
food."  United  States  v.  Thirteen  Crates  of 
Frozen  Eggs,  (S.  D.  N.  Y.  1913)  208  Fed. 
950,  wherein  the  court  said:  "It  seems  to 
me  clear  that  the  purpose  of  Congress  was 
to  prohibit  the  transportation  of  articles  in 
interstate  commerce  which  come  within  the 
definition  given  in  the  statute  and  make 
them  subject  to  seizure  and  condemnation  if 
so  transported.  If  such  is  not  the  purpose, 
then  interstate  commerce  may  be  flooded  with 
eggs  of  this  character  and  the  government 
will  be  compelled  to  prove  that  the  intent 
of  the  one  transporting  the  article  was  to 
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use  or  sell  same  as  an  article  of  food.  Even 
if  the  burden  is  not  shifted  and  the  presump- 
tion is  that  it  was  intended  to  use  or  sell 
such  an  article  as  food  or  as  an  article  of 
food,  still  the  owner  so  transporting  the  ar- 
ticle will  escape  the  operation  of  the  statute 
by  swearing  to  an  undisclosed  intent  which 
the  government  will  be  unable  to  disprove, 
unless  the  article  has  been  actually  put  on 
sale  or  sold  as  an  article  of  food." 

Meaning  of  ''package"  and  original  un- 
broken package."  —  The  word  "package,"  as 
used  in  the  *act,  "means  the  package  which 
passes  into  the  possession  of  the  public,  of 
the  real  consumer;  and  the  words,  'original 
unbroken    package,'   relate     ...     to   the 

Eackage  in  the  form  in  which  it  is  received 
y  the  vendee  or  consignee."  Dr.  J.  L. 
Stephens  Co.  v.  United  States,  (CCA.  6th 
Cir.  1913)  203  Fed.  817. 

"Package"  clearly  refers  to  the  immediate 
container  of  the  article  which  is  intended  for 
consumption  by  the  public.  McDermott  v. 
State  of  Wisconsin,  (1913)  228  U.  S.  115,  33 
S.  Ct.  431,  57  U.  S.  (L.  ed.)  754. 

Intent.  —  The  mere  sending  of  deleterious 
or  harmful  substance  by  a  shipper,  even 
though  he  may  have  nothing  to  do  with  the 
condition  of  the  article  sent  and  has  no 
knowledge  of  such  condition,  makes  him  lia- 
ble to  the  penalty.  United  States  v.  Sprague, 
(E.  D.  N.  Y.  1913)  208  Fed.  419. 

Standards  of  purity.  —  The  Secretary  of 
Agriculture  under  authority  of  the  Act  of 
>farch  3,  1905,  c.  1405,  10  Fed.  Stat.  Annot. 
89,  fixed  the  standards  of  purity  for  certain 
foods  and  these  standards  are  to  be  looked 
to  in  determining  whether  food  has  been 
transported  which  was  adulterated  and  mis- 
branded.  United  States  v.  Frank,  (S.  D. 
Ohio  1911)  189  Fed.  195.  See  contra  United 
States  V.  St.  Louis  Coffee  &  Spice  Mills  (E. 
D.  Mo.  1909)   189  Fed.  191. 

Jurisdiction. -^  In  United  States  v.  J.  L. 
Hopkins  &  Co.,  (E.  D.  N.  Y.  1912)  199  Fed. 
649,  the  court  said:  "The  law,  in  section 
2,  prohibits  the  introduction  into  any  state 
of  any  article  of  food  or  drugs,  adulterated 
or  misbranded,  and  provides  that  any  person 
who  shall  ship  or  deliver  for  shipment,  from 
any  state  to  any  other  state,  any  such  adul- 
terated article,  ^shall  be  guilty  of  a  misde- 
meanor. The  defendant  contends  that,  inas- 
much as  the  statute  relates  to  interstate 
commerce,  no  jurisdiction  can  be  acquired, 
except  through  the  existence  of  interstate 
commerce.  That  much  of  the  defendant's 
contention  is  correct,  and  prosecution  can  be 
had  in  no  district  except  one  in  which  prose- 
cution is  authorized  and  jurisdiction  given 
by  the  statute.  The  question  of  regulation, 
or  the  manner  of  administration  in  the  De- 
partment of  Agriculture,  could  not  prevail 
over  the  express  language  of  the  statute." 

SuflSciency  of  indictment.  —  In  Schraub- 
stadter  v.  United  States,  (C.  C.  A.  9th  Cir. 
1912)  199  Fed.  568,  the  court  said:  "The 
first  objection  interposed  by  defendants  chal- 
lenges the  sufficiency  of  the  indictment.  The 
alleged  misbranding  was  preliminarily  inves- 
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tigated  by  the  proper  oflBcer  of  the  Depart- 
ment of  Agriculture,  but  it  will  be  seen  that 
the  fact  of  such  investigation  is  not  set  forth 
in  the  indictment,  nor  does  it  show  that  any 
notice  was  given  by  the  Secretary  of  Agricul- 
ture to  the  defendants,  notifying  them  of  the 
violation  of  said  act,  nor  that  defendants 
were  thereby  afforded  an  opportunity  to  pre- 
sent evidence  or  to  be  heard.  For  these  and 
other  grounds  of  like  nature  it  is  contended 
that  the  indictment  is  insufficient.  In  other 
words,  it  is  argued  that  the  indictment 
should  set  forth  the  doing  of  the  things  re- 
quired to  be  done  under  sections  4  and  5  of 
the  act  in  question.  The  very  contention  has 
been  set  at  rest  to  the  contrary  in  the  case 
of  United  States  v.  Morgan,  222  U.  S.  274, 
32  Sup.  Ct.  81,  56  L.  Ed.  198.  The  defend- 
ants in  that  case  added  mineral  salts  to 
water  drawn  from  the  water  supply  in  New 


York  city,  and,  charging  it  with  carbonic 
acid,  bottled  and  sold  it  aa  'Imperial  Spring 
Water.'  An  invoice  of  this  they  sold  and 
shipped  into  New  Jersey,  and  were  indicted 
for  shipping  misbranded  goods  in  interstate 
commerce.  The  indictment  there,  as  here,  did 
not  set  forth  the  facts  the  want  of  which  it 
is  claimed  renders  the  present  one  objection- 
able. The  court  held  the  indictment  suffi- 
cient, however,  reversing  the  judgment  of  the 
court  below  to  the  contrary." 

Statute  of  limitations.  —  See  United  States 
V.  J.  L.  Hopkins  &  Co.,  (E.  D.  N.  Y.  1912) 
199  Fed.  649. 

No  imprisonment  for  tbe  first  offense  but 
merely  a  fine  is  provided  for  by  this  section 
where  the  offense  is  a  petty  one.  Frank  v. 
United  States^  (C.  C.  A.  6th  Cir.  1911)  192 
Fed.  864. 


1909  Supp.,  p.  137,  sec.  3. 

The  power  given  the  secretaries  is  one  of 
regulation  only.  It  is  an  administrative 
power,  and  does  not  entitle  them  to  alter  or 


add  to  the  act.  United  States  t.  Antikamnia 
Chemical  Co.,  (1914)  231  U.  S.  654,  34  S. 
Ct.  222. 


1909  Supp.,  p.  138,  sec.  4. 


Notice  and  hearing.  —  In  United  States  v. 
Morgan,  (1911)  222  U.  S.  274,  32  S.  Ct.  81, 
56  U.  S.  (L.  ed.)  198,  the  court,  comment- 
ing on  the  effect  of  the  provision  for  notice 
and  hearing  found  in  this  section,  said: 
"Whether  it  confers  a  right  upon  the  defend- 
ant, or  results  in  imposing  a  duty  upon  the 
district  attorney,  can  be  determined  by  a 
brief  examination  of  a  few  of  the  provisions 
of  the  act.  Under  the  Pure  Food  Law  not 
only  a  manufacturer,  but  any  dealer,  ship- 
ping adulterated  or  misbranded  goods  in  in- 
terstate commerce  is  guilty  of  a  misdemeanor. 
In  aid  of  enforcement  of  the  statute  it  is 
made  the  duty  of  the  Department  of  Agri- 
culture to  collect  specimens  of  such  articles 
so  shipped,  and  the  Bureau  of  Chemistry  is 
required  to  analyze  them.  But  even  if  the 
specimen,  on  analysis,  is  found  to  be  adul- 
terated, there  is  no  requirement  that  the  case 
should  be  turned  over  at  once  to  the  distript 
attorney,  for  the  reason  that  the  *party  from 
whom  the  sample  was  obtained'  might  be  a 
dealer  holding  a  guaranty  from  his  vendor 
that  the  articles  were  not  adulterated.  In 
such  case  the  dealer  is  not  liable  to  prosecu- 
tion, but  the  guarantor  (§9)  is  made  'amen- 
able to  the  prosecutions,  fines  and  other  pen- 
alties.' The  act,  therefore,  declares  (§  4) 
that  when,  on  such  examination  by  the  board 
of  chemistry,  the  article  is  found  *to  be  adul- 
terated, ^notice  shall  be  given  to  the  party 
from  whom  the  sample  was  obtained.  Any 
party  so  notified  shall  be  given  an  oppor- 
tunity to*  be  heard.'  If  it  then  appears  that 
he  has  violated  the  statute,  the  Secretary  of 
Agriculture  is  required  to  certify  that  fact, 
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together  with  a  copy  of  the  analysis,  to  the 
proper  district  attorney,  who  (§6),  without 
delay,  must  'institute  appropriate  proceed- 
ings,' by  indictment,  or  libel  for  condemna- 
tion, or  both,  as  the  facts  may  warrant. 

"But  the  act  also  contemplates  ,(§5)  that 
complaints  may  be  made  to  the  district  at- 
torney by  state  health  officials.  In  that  class 
of  cases,  no  doubt  because  the  state  agents 
investigate  without  giving  a  hearing,  the  dis- 
trict attorney  is  not  obliged  to  prosecute  un- 
less such  state  officers  'shall  present  satis- 
factory evidence  of  such  violation.'  But  the 
very  fact  that  he  must  do  so  in  that  event 
recognizes  that  he  may  begin  proceedings 
against  a  defendant  who  has  not  been  given 
a  notice  and  an  opportunity  to  be  heard. 
In  providing  for  notice  in  one  case,  and  per- 
mitting prosecutions  without  it  in  another, 
the  statute  clearly  shows  that  there  was 
no  intent  to  make  notice  jurisdictional. 
This  view  is  strengthened  by  the  fact  that 
it  contains  no  reference  to  giving  notice  to 
anyone  except  *to  the  party  from  whom  the 
sample  was  obtained.'  And  if,  on  the  hear- 
ing given  him,  it  appears  that  he  is  a  dealer 
holding  a  guaranty,  the  act  in  providing  for 
proceedings  against  such  guarantor  contains 
no  suggestion  that  a  new  notice  shall  be  given 
him  before  an  indictment  can  be  submitted 
to  the  grand  jury." 

"Just  what  may  be  the  purpose  of  the  re- 
quirements of  section  4  that  the  Secretary 
of  Agriculture  shall  give  the  notice  and  op- 
portunity to  be  heard  may  not  be  entirely 
clear.  It  will  be  observed  that  this  section 
only  requires  the  notice  to  be  given  to  tbe 


1909  Supp^  P-  138,  sec.  4. 
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person  from  whom  the  sample  is  obtained, 
who  may  be  only  the  bailee  of  the  property 
of  which  it  ie  a  sample,  and  knows  nothing 
of  its  ingredients,  and  affording  him  an  op- 
portunity to  be  heard.  This  may  be  for  the 
purpose  of  ascertaining  who  is  the  real  vio- 
lator of  the  law,  if  the  analysis  shows  such 
violation,  with  a  view  of  affording  him  an 
opportunity  to  discontinue  its  violation  and 
proceed  lawfully  in  the  conduct  of  his  busi- 
ness under  the  act  and  the  requirements  of 
the  Department  of  Agriculture."  United 
States  V.  Seventy-Five  Barrels  of  Vinegar, 
(N.  D.  la.  1911)  192  Fed.  350. 

The  notice  and  hearing  provided  for  in 
this  section  are  not  a  condition  precedent  to 
the  bringing  of  a  suit  for  adulteration  and 
misbranding.  United  States  v.  Seventy-five 
Boxes  of  Alleged  Pepper,  (D.  C.  N.  J.  1912) 
198    Fed.    934.      Compare    Frank   v.    United 

1909  Supp.,  p.  138,  sec.  5. 

Report  of  secretary  of  agriculture.  —  In 
United  States  v.  Twenty  Gases  of  Grape 
Juice,  (C.  C.  A.  2d  Cir.  1911)  189  Fed.  331, 
the  court  construing  this  section,  particu- 
larly the  provision  relating  to  the  report  of 
the  secretary  of  agriculture,  said:  "The  dif- 
ferent sections  of  the  food  and  drugs  act 
while  relating  to  different  subjects  are  con- 
sistent and,  in  many  respects,  interdepend- 
ent. The  second  section  provides  that  any 
person  violating  the  provisions  of  the  act 
shall  be  guilty  of  a  misdemeanor  and  subject 
to  fine  and  imprisonment.  The  tenth  section 
provides  that  articles  sold  or  transported  in 
violation  of  the  provisions  of  the  act  shall 
be  liable  to  seizure  and  condemnation.  Both 
sections  relate  to  penalties  for  violations  of 
the  act.  The  penalty  imder  one  section  is  a 
fine  and  imprisonment.  The  penalty  under 
the  other  section  is  the  forfeiture  of  the  mis- 
branded  or  adulterated  goods.  Both  sections 
are  penal  in  their  nature.  Punishment  is  as 
well  inflicted  by  the  forfeiture  and  loss  of 
property  as  by  a  fine.  The  two  sections 
taken  together  (with  the  first  section  which 
relates  to  manufacture  in  territories)  cover 
the  subject  of  the  punishment  imposed  for 
breaches  of  the  provisions  of  the  statute. 
Section  5  of  the  act  must  also  be  read  in 
connection  with  sections  2  and  HO.  The  lat- 
ter, as  we  have  seen,  relate  to  penalties.  The 
former  provides  for  the  enforcement  of  such 
penalties.  It  makes  it  the  duty  of  the 
proper  district  attorney  upon  the  presenta- 
tion of  's^rtisfactory  evidence'  of  a  violation 
of  the  act  by  any  state  health  or  food  ofiicer 
to  cause  appropriate  proceedings  to  be  insti- 
tuted and  prosecuted.  It  also  provides  that 
the  district  attorney  shall  institute  such  pro- 
ceedings in  case  the  secretary  of  agriculture 
shall  report  to  him  any  violations  of  the  act. 
But  in  this  case  it  is  not  required  that  evi- 
dence of  a  violation  of  the  act  shall  be  pre- 
sented. The  report  of  the  secretary  is  in  it- 
self made  the  basis  of  proceedings.  Now,  if 
section  5  stood  apart  from  other  provisions 


States,  (C.  C.  A.  6th  Cir.  1911)  192  Fed. 
864. 

Who  is  the  '^proper^  United  States  district 
attorney.  In  section  4  it  is  provided  that  the 
Secretary  of  Agriculture  shall  at  once  cer- 
tify the  fact  to  the  proper  United  States  dis- 
trict attorney.  This  means,  and  means  no 
more,  than  that  the  proceedings  shall  be  cer- 
tified to  the  district  attorney  in  whose  dis- 
trict prosecution  should  be  had.  United 
States  V.  J.  L.  Hopkins  &  Co.,  (E.  D.  N.  Y. 
1912)   199  Fed.  649. 

If  for  any  reason  the  ezecntiye  department 
fails  to  report  violations  of  this  law  its  neg- 
lect leaves  untouched  the  duty  of  the  district 
attorney  to  prosecute  "all  delinquents  for 
crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States"  under  Rev. 
Stat.  §  771,  4  Fed.  Stat.  Annot.  155.  United 
States  v.  Morgan,  (1911)  222  U.  S.  274,  32 
S.  Ct.  81,  56  U.  S..  (L.  ed.)  198. 
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of  the  statute  it  would  contravene  a  practice 
so  long  and  well  established  as  almost  to 
amount  to  a  fundamental  right,  viz.:  That 
proceedings  for  the  punishment  of  the  citizen 
shall  be  instituted  only  after  investigation 
by  some  public  official.  To  compel  a  district 
attorney  to  institute  proceedings  upon  the  re- 
port of  another  official  without  requiring  the 
latter  to  investigate  before  making  such  re- 
port would  be  most  extraordinary.  And  this 
act  does  not  so  require.  It  is  made  the  duty 
of  the  district  attorney  to  act  upon  the  re* 
port  of  the  secretary  of  agriculture  without 
the  presentation  of  evidence  required  in  other 
cases  only  because  section  4  of  the  act  throws 
the  duty  of  making  investigation  upon  the 
secretary  before  he  makes  his  report.  The 
preliminary  examination  in  such  case  is  made 
by  the  secretary  instead  of  the  district  at- 
torney. The  sections  are  interdependent  and 
must  be  read  together,  and  when  so  read  they 
are  found  to  present  an  orderly  and  a  just 
procedure.  As  then  the  'report'  of  the  secre- 
tary of  agriculture  referred  to  in  section  5 
is  the  certificate  of  facts  which  he  is  required 
to  make  under  section  4,  it  necessarily  fol- 
lows that  the  steps  required  to  be  taken 
preliminary  to  certifying  the  facts — includ- 
ing notice  and  hearing — must  be  taken  be- 
fore such  a  report  as  the  law  requires  can 
be  made.  And  it  also  follows,  upon  princi- 
ples already  considered,  that  when  such  re- 
port is  at  ail  a  prerequisite  to  proceedings 
under  section  5,  it  is  as  necessary  to  proceed- 
ings for  the  enforcement  of  penalties  by  way 
of  forfeiture  as  by  way  of  nne  or  imprison- 
ment." 

Duty  of  United  States  attorney  to  insti- 
tute proceedings.  —  Section  5  of  the  act  im- 
poses upon  the  United  States  attorney  of  the 
proper  district  the  duty  of  instituting  the 
appropriate  proceedings  whenever  he  is  in- 
formed by  the  local  authorities,  or  by  the 
report  and  certificate  of  the  Secretary  of 
Agriculture,  that  the  law  has  been  violated, 
to  commence  without  delay  the  appropriate 


1909  Supp^  p.  138,  sec.  e. 


FOOD  AND  DRUGS. 


1909  Supp.,  p.  138,  sec.  7. 


proceedings  for  the  alleged  violation  of  this 
act.  And  whenever  such  information  or  re- 
port is  made  to  him  he  has  no  discretion  but 
to  proceed  as  directed  by  that  section;  and 
he  IS  not  required  to  investigate  and  deter- 

1909  Supp.,  p.  138,  sec.  6. 

'The  terms  'drugs'  and  food'  as  here  used 
are  mere  terms  of  description.  If  the  Phar- 
macopceia  or  National  Formulary  says  some- 
thing is  a  drug,  it  is  a  drug  under  the  mean- 
ing of  the  act.  Or  if  it  comes  under  the 
other  description  of  what  a  drug  is,  it  is  a 
drug,  and  so  food  also  is  described.  There 
are  no  standards  fixed  in  either  case,  for,  if 
any  substance  or  mixture  is  intended  to  be 
used  for  the  cure,  mitigation,  or  prevention 
of  disease  of  either  man  or  other  animals, 
it  is  nevertheless  a  drug  whether  it  is  recog- 
nized in  the  Pharmacopoeia  or  National  For- 
mulary or  not.  The  standard  for  food  was 
fixed  by  the  Department  of  Agriculture  under 
the  act  of  1903.  If  one  in  the  business  of 
making  food  products  would  look  for  the 
standard  he  would  find  it  in  the  promulga^ 

1909  Supp.,  p.  138,  sec.  7. 

The  mixture  referred  to  in  the  first  snbdlTi- 
sion  'Hn  the  case  of  food"  must  be  held  to 
include  a  chemical  compound  as  well  as  a 
mechanical  mixture.  .  While  this  does  not 
accord  with  the  scientific  definition  of  a 
mixture,  yet  in  common  acceptation  mix- 
tures and  compounds  are  not  discriminated. 
The  evil  intended  to  be  remedied  by  the  stat- 
ute is  not  limited  to  a  mechanical  mixture, 
but  is  just  as  potent  when  the  chemical 
union  results  from  the  the  two  substances 
with  the  deleterious  effect  intended  to  be 
prevented  by  the  act.  Lexington  Mill  k  Ele- 
vator Co.  V.  United  States,  (CCA.  8th 
Cir.  1913)   202  Fed.  615. 

The  word  "colored"  must  be  held  to  in- 
clude any  artificially  produced  change  in 
the  natural  color  of  the  substance  "in  a  man- 
ner whereby  damage  or  inferiority  is  con- 
cealed," even  if  the  change  is  a  removing  of 
color.  This  is  the  evident  intent  of  the  stat- 
ute. The  act  is  essentially  remedial,  and  its 
evident  purpose  is  not  to  be  defeated  by  any 
narrowness  of  construction.  Lexington  Mill 
ft  Elevator  Co.  v.  United  States,  (C  C  A. 
8th  Cir.  1913)   202  Fed.  615. 

"Added."  — In  United  States  v.  Forty  Bar- 
rels ft  Twenty  Kegs  of  Coca-Cola,  (E.  D. 
Tenn.  1911)  191  Fed.  431,  the  question  in 
dispute  was  whether  coca-cola  was  adulter- 
ated in  that  it  contained  an  added  ingredient, 
"caffeine,"  which  was  alleged  to  be  a  poison- 
ous and  deleterious  ingredient.  On  this  ques- 
tion the  decision  of  the  court  was  "that 
the  use  of  the  word  'added'  as  applied  to 
poisonous  and  deleterious  ingredients  in  ar- 
ticles of  food  other  than  confectionery,  in 
sections  7  and  8  of  the  Act,  cannot  be  re- 
garded as  meaningless;  and  that,  by  con- 
trast with  the  provision  in  section  8  that 
confectionery,  which  is  usually  an  artificial 


mine  whether  or  not  the  Secretary  of  Agri- 
culture has  performed  his  duty  under  the 
law.  United  States  v.  Seventy- Five  Barrels 
of  Vinegar,  (N.  D.  la.  1911)  192  Fed.  350. 


tions  of  the  Secretary  of  Agriculture  made 
under  direct  authority  of  Congress.  The  Act 
of  1903  does  not  describe  any  offense,  but  the 
Act  of  1906  says  that  if  any  article  of  food 
adulterated  or  misbranded  is  manufactured 
or  transported  so  as  to  become  the  subject 
of  interstate  commerce,  the  maker,  trans- 
porter, etc.,  shall  be  guilty  of  an  offense. 
How  ^all  it  be  known  whether  he  is  guilty 
of  an  offense  or  not?  The  answer  is  clear. 
By  referring  to  the  standards  which  have 
been  established  under  the  authority  of  Con- 
gress." United  States  v.  Frank,  (S.  D.  Ohio 
1911)   189  Fed.  195. 

Wine  as  '^ood."  —  Food  as  used  in  this  sec- 
tion includes  "wine."  United  States  v.  Sweet 
Valley  Wine  Co.,  (N.  D.  Ohio  1913)  208 
Fed.  85. 
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compound,  shall  be  deemed  to  be  adulterated 
if  it  contain  any  'ingredient  deleterious  or 
detrimental  to  health,'  and  with  the  provi- 
sion in  section  11  that  admission  may  be 
refused  to  any  food  or  drug  offered  to  be 
imported  into  the  United  States  if  it  be 
adulterated  or  misbranded  within  the  mean- 
ing of  the  Act  or  'otherwise  dangerous  to 
the  health  of  the  people  of  the  United  States,' 
it  was  intended  to  provide  by  sections  7  and 
8  that  any  article  of  food  manufactured 
and  sold  in  this  country  in  interstate  com- 
merce should  not  be  deemed  to  be  adulterated 
merely  because  it  contained  a  poisonous  or 
deleterious  ingredient,  except  in  the  case  of 
confectionery,  but  that  all  other  articles  of 
food,  whether  simple  or  compound,  were  not 
to  be  deemed  adulterated  on  account  of  the 
presence  of  a  poisonous  or  deleterious  in- 
gredient unless  such  ingredient  was  'added' 
to  the  article  of  food  in  question,  that  is, 
was  an  ingredient  foreign  to  its  natural  or 
normal  constituency;  and  that  this  distinc- 
tion applies,  by  the  specific  provisions  of 
section  8,  to  compound  articles  of  food  known 
under  their  own  distinctive  names,  not  an 
imitation  or  offered  for  sale  under  the  dis- 
tinctive name  of  any  other  article,  and  prop- 
erly labeled  as  to  the  place  of  manufacture. 
Thus  a  natural  article  of  food,  for  example, 
coffee,  cannot  be  deemed  adulterated,  even  al- 
though the  average  cup  contains  a  larger 
amount  of  caffeine  than  an  ordinary  drink 
of  coca-cola,  and  even  if  caffeine  may  prop- 
erly be  regarded  as  a  deleterious  ins^redient 
injurious  to  health,  since  such  caffeine  is 
clearly  not  an  added  ingredient  to  the  coffee, 
foreign  to  its  composition,  but  is  one  of  the 
essential  ingredients  naturally  and  normally 
entering  into  its  composition.     So  an  article 
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of  food  which  is  not  sold  under  a  distinctive 
trade  name  but  under  a  well  recognized  name 
that  has  acquired  a  distinct  meaning  in  gen- 
eral popular  usage,  as  for  example,  sausage, 
cannot  be  deemed  adulterated  within  tiie 
meaning  of  the  Act,  however  deleterious  to 
health  some  of  its  normal  ingredients  may 
be,  provided  that  as  manufactured  and  sold 
it  does  not  contain  any  other  poisonous  or 
deleterious  ingredients,  added  to  its  normal 
and  customary  constituents.  And  so,  like- 
wise, I  think  it  is  clear  from  the  provisions 
of  the  Act  that  a  compound  article  of  food 
which  is  manufactured  and  sold  under  its 
own  distinctive  name  and  properly  labeled, 
with  whose  qualities  and  effect  the  public 
has  become  familiar,  and  for  which  they  see 
fit  to  buv  it,  is  not  to  be  deemed  adulterated 
within  the  meaning  of  the  Act,  provided  that 
when  manufactured  and  sold  under  this  dis- 
tinctive name  it  contains  no  poisonous  or 
deleterious  ingredients  in  addition  to  its  nor- 
mal and  customary  constituents,  as  it  has 
been  habitually  and  regularly  manufactured 
and  sold  to  the  public  under  such  distinctive 
name;  although,  of  course,  if  it  were  at- 
tempted to  add  to  an  article  of  food  thus 
sold  under  its  distinctive  name  another  in- 
gredient which  it  had  not  regularly  and 
habitually  contained  under  the  distinctive 
name  under  which  it  had  been  sold  to  the 
public,  and  such  added  ingredient  were  poison- 
ous or  deleterious  it  would  thereby  become 
subject  to  condenmation  under  the  provisions 
of  the  Act." 

"Injurious  to  health."  —  The  object  of  the 
law  was  evidently:  (1)  To  insure  to  the 
purchaser  tliat  the  article  purchased  was 
what  it  purported  to  be;  and  (2)  to  safe- 
guard the  public  health  by  prohibiting  the 
inclusion  of  any  foreign  ingredient  deleteri- 
ous to  health.  The  statute  is  to  be  read  in 
the  light  of  these  objects,  and  the  words 
''injurious  to  health''  must  be  given  their 
natural  meaning.  Lexington  Mill  &  Eleva- 
tor Co.  V.  United  States,  (C.  C.  A.  8th  Cir. 
1913)    202  Fed.  615. 

Adulteratioii  by  addition  of  filthy  decom- 
posed or  putrid  substance.  —  The  ordinary 
use  of  "adulteration''  implies  an  actual  ad- 
dition to  the  original  substance,  through 
human  agency.  But  the  word  as  used  in  the 
section  does  not  restrict  this  to  addition  by 
the  hand  of  man,  and  if  the  adulteration  of 
filthy,  decomposed,  or  putrid  substance  has 
been  added  by  nature,  and  is  contained  in 
the  article  to  be  shipped,  it  is  adulterated 
in  the  eyes  of  the  law.  United  States  v. 
Sprague,    (B.  D.  N.  Y.  1913)   208  Fed.  419. 

In  Sligh  V.  Kirkwood,  (Fla.  1913)  61  So. 
185,  it  was  held  that  a  statute  of  Florida 
prohibiting  immature  citrus  fruits  produced 
within  the  borders  of  the  state  from  becom- 
ing the  subjects  qf  shipment  or  sale,  did 
not  conflict  with  this  section.  The  court 
said:  "By  the  sixth  subdivision  of  section  7 
of  the  last-named  act,  the  prohibition  against 
vegetable  substances,  which,  as  we  interpret 
it,  would  include  citrus  fruit,  is  that  if  it 
is  whole  or  in  part  filthy,  decomposed  or 
putrid,  then  it  is  debarred  aa  a  subject  of 
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commerce.  Green  or  immature  fruit  may  be 
•as  deleterious  to  health  as  the  same  fruit  in 
an  overripe  or  decomposed  state.  The  act  of 
Congress  debars  the  latter,  but  says  noth- 
ing as  to  the  former,  thus  leaving  the  field 
of  deleterious  immaturity  of  fruit  open  to 
be  dealt  with  by  the  states." 

'Tilthy  as  applicable  to  substance  con- 
taining bacilli.  —  A  substance  containing  ba- 
cilli liable  to  cause  disease,  to  such  an  extent 
as  to  make  it  dangerous  for  food  purposes, 
is  certainly  "filthy,"  under  the  meaning  of 
that  word  as  generally  used,  and  especially 
since  the  result  of  investigation  has  shown 
that  filth  or  dirtiness  is  dangerous  through 
the  germs  which  it  contains,  and  not  solely 
because  of  offense  to  the  senses.  United 
States  V.  Sprague,  (E.  D.  N.  Y.  1913)  208 
Fed.    419. 

Adulteration  due  to  decomposition.  —  See 
United  States  v.  Four  Hundred  k  Forty-Three 
Cans  of  Frozen  Egg  Product,  (0.  G.  A.  3d 
Cir.  1912)    193  Fed.  589. 

"Flavor^  and  ''extract"  are  not  synony- 
mous terms,  and  consequently  the  contents 
of  a  bottle  labeled  "Flavor  of  Vanilla"  are 
not  adulterated  where  the  liquid  does  not 
contain  any  extract  from  the  "vanilla  bean" 
but  does  have  a  vanilla  fiavor.  United  States 
V.  St.  Louis  Coffee  &  Spice  Mills,  (E.  D.  Mo. 
1909)  189  Fed.  191. 

Alleging  adulteration.  —  An  information 
which  charges  that  there  was  an  adultera- 
tion of  an  article,  but  fails  to  state  in  what 
particular  it  was  adulterated,  states  a  con- 
clusion without  making  the  necessary  aver- 
ments from  which  the  conclusion  can  be 
fairly  reached.  United  States  v.  St.  Louis 
Coffee  &  Spice  Mills,  (E.  D.  Mo.  1909)  189 
Fed.  191. 

Facts  held  not  to  show  adulteration  or  mis- 
branding. —  In  Hall-Baker  Grain  Co.  v.  Unit- 
^  States,  (C.  C.  A.  8th  Cir.  1912)  198 
Fed.  614,  the  facts  were  as  follows:  The  H. 
Company,  at  Kansas  City,  Mo.,  on  April  3, 
1909,  contracted  to  sell  to  the  W.  Company 
at  Ft.  Worth,  Tex.,  5,000  bushels  of  No.  2 
red  wheat,  according  to  the  Missouri  official 
state  grades.  On  April  29,  1909,  the  H.  Com- 
pany ordered  the  operator  of  a  public  ele- 
vator where  it  stored  its  grain  to  ship  to 
the  W.  Company  in  fulfillment  of  this  con- 
tract No.  2-  red  wheat.  The  operator  loaded 
and  sent  to  the  W.  Company  a  car  of  wheat. 
After  this  wheat  was  loaded,  the  official  in- 
spector of  the  state  of  Missouri  at  Kannas 
City  inspected,  adjudged,  and  certified  this 
wheat  to  be  No.  2  red  wheat.  An  invoice  of 
it  was  forwarded  to  the  W.  Company  dated 
May  3,  1909,  showing  that  it  was  shipped 
under  the  contract  of  April  3,  1909,  and  sub- 
ject to  Kansas  City  weights  and  grades. 
The  wheat  arrived  in  Texas  without  change. 
The  Texas  inspector,  the  federal  inspector, 
and  other  witnesses  there  found  it  to  be,  and 
it  was,  wheat  of  another  and  less  valuable 
grade.  None  of  the  officers  or  employees  of 
the  H.  Company  had  any  knowledge  of  this 
fact,  or  anything  to  do  with  the  grading  or 
shlppinnr,  except  to  order  the  operator  of 
the  public  elevator  to  ship  No.  2  red  wheat. 
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It  was  held  that  the  H.  Company  was  not 
guilty  of  misbranding  or  of  adulteration 
within  the  meaning  of  sections  7  and  8  o^ 
the  Pure  Food  Act.  The  court  said:  "The 
act  of  Congress  was  not  enacted  to  catch  and 
punish  merchants  who  are  conducting  their 
business  by  customary  and  approved  methods 
with  no  intent  to  deceive  purchasers  or  to 
injure  the  public  health,  for  the  mistakes  of 
third  persons  over  whom  they  have  no  con- 


trol, nor  for  trivial  errors  of  their  own, 
wbich  at  first  blush  may  seem  to  bring  their 
action  within  the  inhibition  of  the  law,  but 
by  which  in  reality  they  violate  neither  its 
letter  nor  its  spirit." 

What  constitates  an  advlteratien  of  flovr. 
—  See  Lexington  Mill  &  Elevator  Co.  v. 
United  SUtes^  (C.  a  A.  8th  Cir.  1913)  202 
Fed.  615. 
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state  statute  on  subject  of  misbranding.  — 
In  Savage  y.  Jones,  (1912)  225  U.  S.  501, 
32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182,  where- 
in it  is  held  that  an  Indiana  statute  pro- 
viding for  the  disclosure  of  ingredients  of 
feeding  stuffs  coming  from  another  state  and 
sold  in  the  original  packages,  did  not  con- 
flict with  the  United  States  statutes  on  the 
subject  of  foods  and  drugs,  the  court  said: 
''It  will  be  observed  that  in  its  enumeration 
of  the  acts  which  constitute  a  violation  of 
the  statute.  Congress  has  not  included  the 
failure  to  disclose  the  ingredients  of  the  ar- 
ticle, save  in  specific  instances  where,  for 
example,  morphine,  opium,  cocaine,  or  other 
substances  particularly  mentioned,  are  pres- 
ent. It  is  provided  that  the  article  'for  the 
purposes  of  this  Act'  shall  be  deemed  to  be 
misbranded  if  the  package  or  label  bear  any 
statement,  design  or  device  regarding  it  or 
the  ingredients  or  substances  it  contains, 
which  shall  be  false  or  misleading  (§  8). 
But  this  does  not  cover  the  entire  ground. 
It  is  one  thing  to  make  a  false  or  misleading 
statement  regarding  the  article  or  its  in- 
gredients, and  it  may  be  quite  another  to 
give  no  information  as  to  what  the  ingredi- 
ents are.  As  is  well  known,  products  may 
be  sold,  and  in  case  of  so-called  proprietary 
articles  frequently  are  sold,  under  trade 
names  which  do  not  reveal  the  ingredients 
of  the  composition,  and  the  proprietors  re- 
frain from  revealing  them.  Moreover,  in 
defining  what  shall  be  adulteration  or  mis- 
branding for  the  purposes  of  the  federal 
act,  it  is  provided  that  mixtures  or  com- 
pounds known  as  articles  of  food  under  their 
own  distinctive  names,  not  taking  or  imitat- 
ing the  distinctive  name  of  another  article, 
which  do  not  contain  'any  added  poisonous 
or  deleterious  ingredients'  shall  not  be  deemed 
to  be  adulterated  or  misbranded  if  the  name 
be  accompanied  on  the  same  label  or  brand 
with  a  statement  of  the  place  of  manufac- 
ture (§  8).  Congress  has  thus  limited  the 
scope  of  its  prohibitions.  .  It  has  not  includ- 
ed that  at  which  the  Indiana  statute  aims. 
Can  it  be  said  that  Congress,  nevertheless, 
has  denied  to  the  state,  with  respect  to  the 
feeding  stuffs  coming  from  another  state 
and  sold  in  the  original  packages,  the  power 
the  state  otherwise  would  have  to  prevent 
imposition  upon  the  public  by  making  a  rea- 
sonable and  non-discriminatory  provision  for 
the  disclosure  of  ingredients,  and  for  in- 
spection and  analysis?  If  there  be  such  de- 
nial  it  is  not  to  be  found   in  any  express 


596 


declaration  to  that  effect  Undoubtedly  Con- 
gress, by  virtue  of  its  paramount  authority 
over  interstate  conftnerce,  might  have  said 
that  such  goods  should  be  free  from  the  in- 
cidental effect  of  a  state  law  enacted  for 
these  purposes.  But  it  did  not  so  declare. 
There  is  a  proviso  in  the  section  defining 
misbranding  for  the  purposes  of  the  Act  thai 
'nothing  in  this  Act  shall  be  construed'  as 
requiring  manufacturers  of  proprietary  foods 
which  contain  no  unwholesome  added  ingre- 
dient to  disclose  their  trade  formulas  'ex- 
cept in  so  far  as  the  provisions  of  this  Act 
may  require  to  secure  freedom  from  adul- 
teration or  misbranding*  (§  8).  We  have 
already  noted  the  limitations  of  the  pro- 
visions referred  to.  And  it  is  clear  that  this 
proviso  merely  relates  to  the  interpretation 
of  the  requirements  of  the  Act,  and  does 
not  enlarge  its  purview  or  establish  a  rule 
as  to  matters  which  lie  outside  its  pro- 
hibitions." See  also  Standard  Stock  Food 
Co.  V.  Wright,  (1912)  225  U.  S.  540,  32  S. 
Ct.  784,  56  U.  S.    (L.  ed.)    1197. 

This  section  is  not  yoid  for  uncertainty  as 
applied  to  an  indictment  for  misbranding 
wines,  for  not  establishing  a  standard  for  the 
various  wines  enumerated  in  the  indict- 
ment. United  States  v.  Sweet  Valley  Wine 
Co.,  (N.  D.  Ohio  1913)  208  Fed.  85,  where- 
in the  court  said:  "Respecting  the  second 
ground  of  the  demurrer,  the  argument  as 
stated  in  the  brief  of  counsel  is  as  follows: 
'Our  second  ground  of  demurrer  goes  to  all 
the  five  counts  of  the  indictment,  and  it 
is  that  the  said  act  of  Congress  is  void  as 
applied-  to  this  particular  case  because  it 
fails  to  fix  standards  for  the  various  wines 
enumerated  in  said  counts.  We  do  not  con- 
tend by  this  ground  of  demurrer  that  the  said 
act  of  Congress  is  unconstitutional  as  ap- 
plied to  other  cases,  but  what  we  maintain 
IS  that  it  is  void  for  uncertainty  and  in- 
definiteness  as  applied  to  this  case.' 

"And  to  that  point  are  cited  a  number  oi 
cases  in  which  the  proposition  is  urged  that 
a  penal  act  is  void  for  uncertainty  in  which 
the  offense  depends,  'not  on  any  standard 
erected  by  the  law  which  may  be  known  in 
advance,  but  on  one  erected  by  a  jury,  and 
especially  so  as  that  standard  must  be  as 
variable  and  uncertain  as  the  views  of  the 
different  juries  may  suggest,  and  as  to  which 
nothing  can  be  known  until  after  the  com- 
mission of  the  crime.'  This  citation  is 
typical  of  other  authorities  depended  upon 
by   counsel   for   defendant.      They  are 
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in  which  the  question  of  what  is  a  just  and 
reasonable  rate  or  toll  of  compensation  for 
the  transportation  of  passengers  or  freight 
is  left  open  to  determination  by  the  various 
tribunals  before  which  the  case  comes  by 
the  statute  which  makes  an  undue  charge  an 
offense. 

''Again  we  say  that  the  words  used  both 
in  the  statute  and  in  this  indictment  must 
be  given  their  ordinary  and  common  mean- 
ing in  the  absence  of  something  to  demand 
a  special  definition.  The  word  'wine'  is,  by 
general  acceptance  and  standard  definition, 
understood  to  mean  the  fermented  juice  of 
the  undried  grape.  The  contention  of  the 
defendant  would  make  it  practically  impos- 
sible  for  Congress  to  pass  an  act  to  correct 
the  evils  at  which  this  statute  is  aimed,  for 
the  reason  that  it  would  be  necessary,  not 
only  to  amplify  the  act  with  very  particular 
and  minute  definitions  of  standards,  but  to 
be  constantly  amending  it  and  supplement- 
ing it  as  new  devices  and  compounds  were 
placed  upon  the  market.  All  that  can  be 
done,  granting  that  Congress  has  the  right 
to  strike  at  the  evils  in  question,  is  to  A)ass 
a  statute  in  general  terms,  using  woros  of 
ordinary  acceptance." 

Meaning  or  "compound."  —  See  Frank  v. 
United  States  (C.  C.  A.  6th  Cir.  1911)  192 
Fed.  864. 

In  the  case  of  a  "compound"  it  is  not  a 
compliance  with  the  section  merely  to  mark 
the  word  "compound"  on  the  package  but 
the  substances  composing  the  compound  must 
be  indicated.  William  Henning  &  Co.  v. 
United  States,  (C.  C.  A.  5th  Cir.  1912)  193 
Fed.  62. 

Alleging  misbranding.  —  The  information 
should  set  out  the  facts  which  go  to  show  a 
misbranding.  United  States  v.  St.  Louis 
Coffee  &  Spice  Mills,  (E.  D.  Mo.  1909)  189 
Fed.  191. 

Illustrations.  —  A  can  containing  sesame  oil 
and  hearing  a  label  reading  '^Imported  Salad 
Oil  Morel  Brand"  is  not  misbranded  as  the 
label  does  not  import  that  the  can  contains 
olive  oil.  Von  Bremen  v.  United  States,  (C. 
C.  A.  2d  Cir.  1912)  192  Fed.  904. 

The  words  "pure  pepper**  used  on  boxes 
containing  a  combination  of  ground  pepper 
and  ground  piper  longum  held  to  amount  to 
misbranding.  United  States  v.  Seventy-five 
Boxes  of  Alleged  Pepper,  (D.  C.  N.  J.  1912) 
198  Fed.  934. 

**Hudson'8  Extract"  —  Where  there  is  no 
proof  that  the  words  "Hudson's  Extract" 
have  a  well-known  meaning,  an  imitation  of 
vanilla  marked  "Hudson's  Extract,"  without 
ffiving  any  indication  as  to  what  the  article 
18  composed  of,  shows  a  clear  case  of  mis- 
branding under  the  pure  food  law.  Hudson 
Mfg.  Co.  V.  United  States,  (C.  C.  A.  5th  Cir. 
1912)   192  Fed.  920. 

The  use  of  the  geographical  name  **Mocha** 
in  connection  with  sale  of  coffee  grown  in 
Abyssinia  was  declared  to  be  a  misbranding 
under  a  rule  adopted  by  virtue  of  section  3, 
in  United  States  v.  Thomson  &  Taylor  Spice 
Co.,  (N.  D.  111.  1912)  198  Fed.  565.  In  this 
case  the  defendant  company  was  charged  with 


a  violation  of  the  misbranding  section  of  the 
pure  food  law,  in  that  there  had  been  the  use 
of  the  geographical  name  "Mocha"  in  connec- 
tion with  the  sale  of  coffee  grown  in  Abys- 
sinia. Against  the  defendant  it  was  urged  the 
word  "Mocha"  could  lawfully  be  used  only  to 
designate  coffee  grown  in  Arabia.  The  court 
said:  "The  facts  are  that  on  one  side  of  the 
Red  Sea  is  Arabia  and  on  the  other  side  is 
Abyssinia.  Coffee  is,  and  for  centuries  has 
been,  grown  in  both  of  these  countries.  Up 
to  about  200  years  ago  practically  all  of  the 
Arabian  product  and  a  portion  of  the  Abys- 
sinian product  was  shipped  out  through  the 
port  of  Mocha,  located  on  the  Arabian  side 
of  the  Red  Sea.  Because  of  this  fact,  this 
coffee  was  called  Mocha.  At  tKat  time,  ow- 
ing to  the  formation  of  a  sand  bar  obstruct- 
ing the  entrance  to  the  harbor  of  Mocha,  that 
port  ceased  to  be  the  point  of  shipment  for 
the  coffee  product,  and  since  that  time  it  has 
come  out  mainly  through  the  port  of  Aden, 
in  Arabia.  This  is  the  case  now  with  respect 
to  both  the  Arabian  and  Abyssinian  product, 
as  it  was  up  to  200  years  ago  with  respect  to 
both  products  at  the  port  of  Mocha. 

"The  pure  food  regulation  adopted  under 
the  authority  conferred  by  the  pure  food  law 
is  as  follows: 

"'(c)  The  use  of  a  geographical  name  in 
connection  with  a  food  or  drug  product  will 
not  be  deemed  a  misbranding  when,  by  rea- 
son of  long  usage,  it  has  come  to  represent  a 
generic  term,  and  is  used  to  indicate  a  style, 
type,  or  brand;  but  in  such  cases  the  state 
or  territory  where  any  such  article  is  manu- 
factured or  produced  shall  be  stated  upon  the 
principal  label.' 

"It  will  be  observed  that  Mocha  is  not  a 
place  where  the  coffee  is  maufactured  or  pro- 
duced. As  above  stated,  it  is  merelv  the 
port  through  which  originally  the  coffee  re- 
ferred to  found  its  way  to  market.  This  be- 
ing true,  the  above  regulation  plainly  re- 
quires the  use  of  the  word  'Abyssinian'  in 
connection  with  the  word  'Mocha'  to  cover 
coffee  grown  in  Abyssinia,  as  the  same  law 
requires  the  use  of  the  word  'Arabian'  in 
connection  with  'Mocha'  to  cover  coffee  grown 
in  Arabia. 

"In  view  of  the  fact  that  it  was  agreed  on 
all  sides  that  this  case  was  brought  as  a 
test  to  determine  this  question,  the  minimum 
penalty  of  $1  will  be  imposed." 

Hair  tonic,  ^- See  Armour  v.  Wanamaker, 
(C.  C.  A.  3d  Cir.  1913)  202  Fed.  423,  where- 
in the  court  said:  "The  proofs  on  behalf  of 
the  plaintiffs,  which  was  the  only  testimony 
in  the  cases,  tended  to  show  that  Mrs.  Ar- 
mour, the  decedent,  a  few  days  before  her 
death,  bought  in  defendant's  store  in  Phila- 
delphia, hair  tonic  contained  in  a  bottle 
closed  with  a  tight,  ground  glass  stopper. 
The  bottle  was  labeled  as  being  an  'Extract 
from  Herbs,  Roots  and  Flowers,'  but  in  real- 
ity about  60  per  cent,  to  80  per  cent,  of  it 
was  alcohol.  Under  the  legislative  definition 
of  section  8  of  the  federal  Food  and  Drug 
Act  of  1006,  this  bottle  was  misbranded,  in 
that  said  section  provides  that  there  is  a 
misbranding,    in    case    of    drugs,     ...     if 
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the  package  fail  to  bear  a  statement  of  the 
quantity  of  proportion  of  any  alcohol  .  .  . 
contained  therein.  The  proofs  also  tended  to 
show  that,  in  further  contravention  of  the 
provisions  of  section  2  of  said  act,  which  pro- 
vides that  the  introduction  into  any  state 
.  .  .  from  any  other  state  ...  of  any 
.  .  .  drugs,  .  .  .  which  is  misbrand- 
ed,  is  hereby  prohibited,  the  defendant  de- 
livered said  misbranded  bottle  to  the  pur- 
chaser's home  in  New  Jersey.  The  omission 
of  the  defendant  to  properly  brand,  as  re- 
quired by  statute,  this  bottle  as  containing 
alcohol,  and  the  introduction  of  the  package 
into  an  interstate  commerce  prohibited  by  the 
act,  clearly  afforded  competent  evidence  for 
submission  tto  a  jury  on  the  question  of  de- 
fendant's negligence.  The  principle  is  clear 
that  the  omission  to  fulfill  a  statutory  ini- 
posed  obligation  creates  statutory  negli- 
gence." 
"London   Dry   Oin"   contained   in   a   label 


affixed  to  a  bottle  containing  gin  is  not  a 
descriptive  phrase,  which  points  to  the  place 
of  origin,  but  describes  a  well  known  liquor 
having  certain  characteristics  that  identify 
it  wherever  it  may  be  made,  and  the  fact  that 
the  liquor  is  not  made  in  London  does  not 
show  that  the  bottle  is  misbranded.  United 
States  V.  Thirty-Six  Bottles  of  London  Dry 
Qin,  (E.  D.  Pa.  1913)  205  Fed.  111. 

Bottles  labeled  "Orenadine  Syrup**  held  on 
the  evidence  not  to  have  been  misbranded. 
United  States  v.  Thirty  Cases  Grenadine 
Syrup,  (D.  C.  Mass.  1912)  199  Fed.  932. 

Bottles  and  labels  thereon,  representing  the 
contents  to  be  champagne  which  representa- 
tion is  false  may  be  forfeited  for  misbrand- 
ing. United  States  v.  Five  Cases  of  Cham- 
pagne, (N.  D.  N.  Y.  1913)  206  Fed.  817. 

Misbranding  of  flour.  —  See  Lexington 
Mill  &  Elevator  Go.  v.  United  States,  (C.  a 
A.  8th  Cir.  1913)  202  Fed.  615. 


1909  Supp.,  p.  141,  sec.  9. 

In  generaL  —  Dealers  who  sell  to  their 
customers  a  high  grade  of  goods,  packed 
and  inspected  in  accordance  with  approved 
methods,  and  expressly  guaranteed  under  the 
Pure  Food  Act^  with  no  defect  discoverable 
by  the  exercise  of  the  sense  of  sight,  smell, 
or  taste,  and  hotel  keepers  and  victualers 
who  furnish  such  goods  to  their  guests  for 
food,  are  not  liable  for  injuries  to  such  cus- 
tomers or  guests  caused  by  eating  such  food, 
though  it  is  in  fact  found  to  be  poisonous. 
Trafton  v.  Davis,  (1913)  110  Me.  318,  86 
Atl.  179,  following  Bigelow  v.  Maine  Cent. 
R.  Co.,  (1912)  110  Me.  105,  85  AtL  396. 

Time  of  obtaining  guaranty.  —  In  Stein- 
hard  t  Bros.  &  Co.  V.  United  States,  (C.  C.  A. 
2d  Cir.  1911)  191  Fed.  798,  it  was  held  that 
a  guaranty  obtained  by  a  dealer  four  days  be- 
fore his  trial  and  more  than  eighteen  months 
after  prosecution  was  initiated  against  him 
was  ineffective  as  a  defense.  The  court  said: 
"Four  days  before  the  trial,  more  than  18 
months  after  prosecution  was  initiated,  de- 
fendant obtained  the  signature  of  such  a 
guaranty  by  another  corporation,  known  as 
Deimel  ]Bros.  &  Co.,  doing  a  similar  business 
in  the  same  building  as  defendant.  There 
was  some  testimony  as  to  business  relations 
between  the  two  corporations,  and  as  to  the 
one    holding    a    controlling    interest    in   the 

• 

1909  Supp.,  p.  141,  sec.  10. 

Constitutionality.  —  "Bearing  in  mind  the 
authority  of  Congress  to  make  effectual  regu- 
lations to  keep  impure  or  misbranded  articles 
out  of  the  channels  of  interstate  commerce, 
we  think  the  provisions  of  §  10  are  clearly 
within  its  power.  Indeed  it  seems  evident 
that  they  are  measures  essential  to  the  ac- 
complishment of  the  purpose  of  the  act.'' 
Mr.  Justice  Day  in  McDermott  v.  State  of 
Wisconsin,  (1913)  228  U.  S.  115,  33  S.  Ct. 
431,  67  U.  S.   (L.  ed.)   754. 


othef.  The  trial  judge  refused  to  admit  the 
guaranty  in  evidence  on  the  express  ground 
that  it  was  dated  June  6,  1910;  whereas  the 
information  was  filed  November  24,  1909. 
Such  refusal  is  assigned  as  error.  In  our 
opinion  his  ruling  was  correct.  If  Congress 
had  intended  that  a  dealer  could  avoid  con- 
viction by  obtaining  a  guaranty  from  the 
manufacturer  after  his  prosecution  bad  be- 
gun, it  would  presumably  have  evidenced 
that  intention  by  providing  *no  dealer  shall 
be  convicted'  instead  of  providing  that  'no 
dealer  shall  be  prosecuted*  So,  too,  the  sec- 
tion provides  that  he  is  to  have  the  guaranty 
signed  by  the  person  'from  whom  he  pur- 
chases the  articles,'  language  which  seems  to 
imply  that  guaranty  and  purchase  are  re- 
lated transactions.  Moreover,  the  guaranty 
is  to  be  of  such  a  sort  and  so  given  that  the 
guarantor  can  be  himself  convicted  of  the 
offense.  He  surely  could  be  if  his  guaranty 
had  been  signed  before  the  shipment  of  a 
misbranded  article;  the  shipment  being  the 
offense.  It  would  seem  that  he  could  not  be 
convicted  of  the  offense  of  shipment  when  he 
did  not  sign  the  guaranty  until  long  after 
the  offense  had  been  committed.  We  think 
the  statute  should  be  construed  according  to 
its  natural  interpretation.  The  judgment  is 
affirmed." 
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Proceedings  summary  in  character.  — ^These 
proceedings  for  the  seizure  and  condemnation 
of  property  which  is  impure  or  adulterated 
are  intended  to  be  in  a  sense  summary,  and 
yet  the  statute  is  construed  to  give  the  owner 
a  right  to  a  hearing  in  a  court  of  record  with 
a  right  of  review  upon  questions  of  law  by 
writ  of  error  in  the  Circuit  Court  of  Appeals, 
and,  where  more  than  one  thousand  dollars 
is  involved,  finally  in  the  Supreme  0>urt. 
Four  Hundred  k  Forty-Three  Cans  of  Frozen 


1909  Supp^  p.  141,  sec.  10.         GAME  ANIMALS,  ETC.         VoL  m,  p.  152,  sec.  3. 


Egg  Product  V.  United  States,  (1912)  226  U. 
S.  172,  33  S.  Ct.  60,  57  U.  S.  (L.  ed.)  174. 

Jurisdiction.  —  Section  10  provides  for  the 
seizure  of  goods  within  any  district  where 
the  same  may  be  found.  But  that  relates  to 
a  civil  proceeding  against  the  goods  them- 
selves, and  does  not  in  any  way  determine  in 
what  jurisdiction  a  criminal  proceeding  can 
be  brought.  The  provision  of  the  Constitu- 
tion, that  the  trial  of  all  crimes  shall  be  by 
jury,  and  such  trial  held  in  the  state  where 
the  crime  shall  have  been  committed,  does 
not  in  any  way  affect  prosecution  under  this 
statute,  for  the  state  in  which  prosecution  is 
to  be  had  is  clearly  defined  by  the  statute  it- 
self. United  States  v.  J.  L.  Hopkins  &  Co., 
(E.  D.  N.  Y.  1912)  199  Fed.  649. 

Condition  precedent.  —  When  a  proceeding 
is  instituted  by  a  United  States  attorney 
under  this  section  solely  upon  the  report 
and  certificate  of  the  Secretary  of  Agricul- 
ture to  him  of  a  violation  of  said  act,  and 
not  upon  his  own  initiative,  or  upon  infor- 
mation furnished  to  him  by  the  local  author- 
ities, such  proceedings  can  be  sustained,  al- 
though the  Secretary  of  Agriculture  has  not, 
prior  to  the  commencement  of  such  proceed- 
ings, in  fact  given  the  notice  and  afforded 
to  the  person  from  whom  the  sample  was 


obtained  an  opportunity  to  be  heard,  as  pro- 
vided in  section  4.  United  States  v.  Seventy- 
Five  Barrels  of  Vinegar,  (N.  D.  la.  1911) 
192  Fed.  350,  refusing  to  follow  United 
States  V.  Twenty  Cases  of  Grape  Juice,  (C. 
C.  A.  2d  Cir.  1911)  189  Fed.  331,  to  the 
contrary. 

Sufficiency  of  libeL  —  See  United  States  v. 
Certain  Cans  of  Syrup,  (E.  D.  Pa.  1911)  192 
Fed.  79. 

Trial  by  jury.  —  It  is  probable  that  Con* 
^ress  inserted  the  provision  for  a  trial  by 
jury  with  a  view  to  removing  any  question 
as  to  the  constitutionality  of  the  act.  Four 
Hundred  &  Forty-Three  Cans  of  Frozen  Egg 
Product  V.  United  States,  (1912)  226  U.  S. 
172,  33  S.  Ct.  50,  67  U.  S.  (L.  ed.)   174. 

Appeal.^- In  seizures  under  this  act  the 
proceedings  in  the  District  Court  are  at  law, 
and  the  Circuit  Courts  of  Appeals  are  with- 
out jurisdiction  to  review  the  same  on  ap- 
peal. United  States  v.  Hudson  Mfg.  Co.,  (C. 
C.  A.  5th  Cir.  1912)  200  Fed.  956. 

A  writ  of  error  is  the  only  method  of  re- 
viewing a  condemnation  proceeding  under 
this  section.  Lexington  Mill  &  Elevator  Co. 
V.  United  States.  (C.  C.  A.  8th  Cir.  1913) 
202  Fed.  615. 


GAME  ANIMALS  AND  BIRDS. 


Vol.  Ill,  p.  152,  sec.  3. 


.  Construction  of  statute.  —  "Unquestionably 
said  act  makes  it  unlawful  for  a  person  to 
deliver  to  any  common  carrier  for  transpor- 
tation and  for  any  common  carrier  to  trans- 
port from  one  state  or  territory  to  another 
state  or  territory  the  bodies  or  parts  there- 
of of  any  wild  animals  or  birds  that  have 
been  killed  in  violation  of  the  laws  of  the 
state  or  territory  where  they  were  killed,  but 
permits  the  transportation  of  dead  birds  or 
animals  killed  during  the  open  season,  when 
they  may  be  lawfully  taken  and  the  export 
of  which  is  not  prohibited  by  the  laws  of  the 
state  or  territory  or  district  where  they  are 
killed.  But  it  requires  that  all  packages  con- 
taining said  birds  or  animals,  the  ones  per- 
mitted to  be  shipped,  of  course,  in  interstate 
commerce,  shall  be  marked  and  designated  in 
a  certain  way,  that  the  contents  of  the  pack- 
ages may  be  readily  ascertained  on  inspection 
of  the  outside,  and  provides  a  line  of  $200 
for  each  viojation  by  the  shipper  and  the 
consignee  knowingly  receiving  such  article 
shipped  and  the  carrier  transporting  same. 
It  is  apparent  from  this  law  that  the  Con- 


gress recognized,  not  only  the  power  of  the 
states  to  preserve  and  protect  their  game  and 
fish,  but  the  extreme  difficulty  of  the  success- 
ful exercise  of  such  power,  and  provided,  as 
it  could  do,  reasonable  regulations  for  the 
shipment  of  such  game  as  was  not  unlawfully 
killed,  and  was  permitted  to  be  exported 
from  the  state  in  which  it  was  captured  to 
another  state,  and  whether  this  was  done 
with  a  view  to  facilitate  the  shipment  of 
such  game,  or  to  assist  the  different  states 
in  the  enforcement  of  their  game  laws,  by 
requiring  such  shipments  to  be  so  made, 
labeled,  and  marked  that  the  nature  of  the 
contents  thereof  may  be  readily  ascertained 
from  a  casual  inspection  of  the  outside  of 
the  package,  so  that  the  officer  enforcing  the 
local  measures  will  not  be  troubled  to  ex- 
amine such  shipments  to  ascertain  if  they 
are  but  subterfuges  to  evade  the  game  laws 
of  the  locality  where  discovered,  can  make 
no  difference.  This  law  is  a  valid  one,  and 
its  requirements  are  plain."  Eager  v.  Jones- 
boro.  Lake  City  &  Eastern  Exp.  Co.,  (1912) 
103  Ark.  288,  147  S.  W.  60. 
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HABEAS  CORPUS. 


Vol.  Ill,  p.  162,  sec.  751. 

Scope  of  the  writ.  —  The  proper  federal 
court  may  release  by  writ  of  habeas  corpus 
one  who  is  being  restrained  of  his  liberty  for 
many  years  by  virtue  of  the  judgment  of  a 
federal  court  beyond  its  jurisdiction  and 
therefore  void,  but  it  may  not  release  one  so 
held  by  virtue  of  a  judgment  which  is  errone- 
ous but  within  the  jurisdiction  of  the  court 
which  rendered  it,  and  hence  not  void. 
Stevens  v.  McClaughry,  (C.  C.  A.  8th  Cir. 
1913)   207  Fed.  18. 

In  custody  of  state  court  —  Will  not  in- 
terfere toith  state  court.  —  To  the  same  effect 
as  the  original  note,  see  Ex  parte  Bartlett^ 
(E.  D.  Wis.  1012)  197  Fed.  98. 

Vol.  Ill,  p.  167,  sec.  753. 

Unconstitutional  state  statute.  —  The  re- 
pugnancy of  a  statute  to  the  constitution  of 
a  state  by  whose  legislature  it  was  enacted 
cannot  authorize  a  writ  of  habeas  corpus 
from  a  court  of  the  United  States,  unless  the 


The  writ  cannot  perfonn  the  oiBce  of  a 
writ  of  error.  —  Glasgow  v.  Moyer,  (1912)  225 
U.  S.  420,  32  S.  Ct.  763,  56  U.  8.  (L.  ed.) 
1147;  Johnson  v.  Hoy,  (1913)  227  U.  S.  245, 
33  S.  CH^.  240,  67  U.  S.  (L.  ed.)  497;  Ex  parte 
Spencer,  (1913)  228  U.  S.  652,  33  S.  Ct. 
709,  67  U.  S.  (L.  ed.)  1010;  Charlton  v. 
Kelly,  (1913)  229  U.  S.  447,  33  8.  Ct.  945, 
57  U.  S.  (L.  ed.)  1274,  46  L.R.A.(N.S.)  397; 
Ex  parte  Blodgett,  (N.  D.  la.  1911)  192  Fed. 
77;  Stevens  v.  McClaughry,  (C.  0.  A.  8th 
Cir.  1913)  207  Fed.  18. 


petitioner  is  in  custody  by  virtue  of  such 
statute,  and  unless  also  the  statute  is  in 
conflict  with  the  Constitution  of  the  United 
States.  Ex  parte  Januszewski^  (S«  D.  Ohio 
1911)   196  Fed.  123. 


HEALTH  AND  QUARANTINE. 


Vol.  Ill,  p.  214,  sec.  4792. 

State  quarantine  laws.  —  Quarantine  ref- 
lations are  essential  measures  of  protection 
which  the  states  are  free  to  adopt  when  they 
do  not  come  into  conflict  with  federal  action. 
In  view  of  the  need  of  conforming  such 
measures  to  local  conditions.  Congress  from 
the  b^inning  has  been  content  to  leave  the 


matter  for  the  most  part,  notwithstanding 
its  vast  importance,  to  the  states  and  has 
repeatedly  acquiesced  in  the  enforcement  of 
state  laws.  Minnesota  Kate  Cases,  (1913) 
230  U.  S.  352,  406,  33  S.  Ct.  729,  67  U.  S. 
(L.  ed.)   1511,  48  L.R.A.(N.S.)   116L 


HOMICIDE. 


Vol.  Ill,  p.  231,  sec.  5339. 

Former  jeopardy.  —  Where,  upon  an  indict- 
ment for  murder  in  the  first  degree,  the  jury 
finds  the  defendant  guilty  of  murder  in  the 
second  degree,  and  he  appeals  and  obtains  a 
new  trial,  it  amounts  to  a  waiver  of  the  plea 


of  former  jeopardy,  and  he  may  be  tried  the 
second  time  for  murder  in  the  first  degree. 
United  States  v.  Gonzales,  (W.  D.  WaA. 
1913)   206  Fed.  239. 
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HOSPITALS  AND  ASYLUMS. 


Vol.  ill,  p.  259,  sec.  4825. 

Instrumentality  of  United  States  govern- 
ment.^-''A  consideration  of  the  provisions  of 
the  act  of  Congress  of  March  21,  1866,  which 
created  and  provided  for  the  perpetual  main- 
tenance of  the  National  Home  for  Disabled 
Volunteer  Soldiers,  as  a  great  national  char- 
ity to  be  supported  by  appropriations  from 
the  national  treasury,  together  with  an  ex- 
amination of  the  many  subsequent  acts  of 
Congress  which  have  explicitly  defined  the 
purposes,  limited  the  powers,  regulated  the 
management,  and  controlled  the  expenditures 
of  the  Home,  leads  us  to  the  conclusion  that 

Vol.  Ill,  p.  261,  sec.  4830. 

Allowance  of  interest  in  decree  against 
Home. —  A  decree  allowing  interest  on  an 
amount  found  due  a  contractor  upon  two 
contracts  for  the  construction  of  buildings 
for  the  National  Home  is  not  erroneous  by 
virtue  of  such  allowance.  National  Home  for 
Disabled  Volunteer  Soldiers  v.  Parrish, 
(1913)  220  U.  S.  494,  33  S.  Ct.  944,  57 
U.  S.  (L.  ed.)  1296,  affirming  (C.  C.  A. 
6th  Cir.  1912)  194  Fed.  940,  wherein  the 
court  said:  'It  is  urged  that  interest 
is  not  recoverable  against  the  United  States 
in  the  absence  of  some  statutory  provision 
or  authorized  stipulation,  and  that,  as  the 
Home  is  a  governmental  agency,  a  like  ex- 
emption applies  to  it.  It  is  quite  true 
that  the  United  States  cannot  be  subjected 
to  the  payment  of  interest  unless  there  be 
an  authorized  engagement  to  pay  it  or  a 
statute  permitting  its  recovery.  .  .  .  But 
this  exemption   has  never  as  yet  been   ap- 

Slied  to  subordinate  governmental  agencies, 
n  the  contrary,  in  suits  against  collectors 
to  recover  moneys  illegally  exacted  as  taxes 
and  paid  under  protest  the  settled  rule  is, 


the  essential  character  and  functions  of  this 
'establishment'  are  those  of  an  agency — an 
instrumentality  of  the  United  States  govern- 
ment." King,  J.  in  Brooks  Hardware  Co.  v. 
Greer,  (Me.  1913)  87  Atl.  889. 

Trustee  process  does  not  lie  against  the  Na- 
tional Home  for  Disabled  Volunteer  Soldiers 
in  an  action  brought  in  a  state  court,  as  it 
has  no  place  of  business  "within  the  state" 
where  the  land  in  use  by  it  has  been  ceded 
to  the  United  States.  Brooks  Hardware  Co. 
y.  Greer,  (Me.  1913)  87  Atl.  889. 


that  interest  is  recoverable  without  any  stat- 
ute to  that  efTect,  and  this  although  the  judg- 
ment is  not  to  be  paid  by  the  collector  but 
directly  from  the  treasury.  .  .  ,  Without 
now  attempting  to  lay  down  a  rule  for  all 
governmental  agencies,  we  think  the  exemp- 
tion of  the  United  States  is  not  applicable 
to  the  Home.  It  is  a  distinct  corporate  en- 
tity, invested  with  powers,  duties  and  re- 
sponsibilities which,  in  the  judgment  of  Con- 
gress, required  that  it  be  given  power  to  sue 
in  its  own  name  and  be  subjected  to  liability 
to  be  sued.  Although  under  the  ultimate 
supervision  of  Congress,  it  has  a  board  of 
managers  which  exercises  a  general  control 
over  its  affairs>  and  has  a  corps  of  other 
officers  of  its  own,  who  are  in  immediate 
charge  of  its  activities.  It  makes  contracts 
and  incurs  contractual  liabilities  in  its  own 
name,  expends  and  disburses  the  moneys 
available  for  its  support  and  maintenance, 
and  in  general  occupies  a  position  which 
takes  it  without  the  reasons  underlying  the 
Government's  exemption  from  interest." 


IMMIGRATION. 

Vol.  Ill,  p.  314,  sec.  8. 

A  civil  action  may  properly  be  brought  for  the  failure  to  comply  with  the  provisions  of 
this  statute.    United  States  v.  Atlantic  Fruit  Co.,  (C.  C.  A.  2d  dr.  1913)  206  Fed.  440. 

1909  Supp.,  p.  162,  sec.  2. 

Power  of  Congress.  —  Congress  may  exclude      United  States,  prescribe  the  terms  and  con- 
aliens  of  a  particular  race  or  class  from  the      ditions   upon    which    aliens   may   come   into 
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1909  Supp^  p.  162,  sec.  2. 


IMMIGRATION. 


1909  Sapp.9  p.  162,  sec  2. 


this  countrj  or  zemain  here,  establish  regu- 
lations for  sending  out  of  the  country  such 
aliens  as  come  here  in  violation  of  law  and 
such  as  remain  here  in  violation  of  law,  and 
may  commit  the  enforcement  of  such  laws  to 
the  executive  officers  of  the  government  with- 
out judicial  intervention  or  interference.  £x 
parte  Pouliot,  (£.  D.  Wash.  1012)  106  Fed. 
437. 

The  term  ''aliens,!'  as  used  in  the  act,  has 
reference  to  alien  'immigrants  and  not  to 
alien  residents.  United  States  v.  Tsuji 
Siiekichi,  (C.  C.  A.  9th  Cir.  1012)  199  Fed. 
750.  See  also  United  States  v.  Rodgers,  (C. 
C.  A.  3d  Cir.  1911)  191  Fed.  970. 

Moral  turpitude.  —  In  United  States  v.  Uhl, 
(S.  D.  N.  Y.  1913)  203  Fed.  162,  which  was 
a  habeas  corpus  proceeding,  it  appeared  that 
the  petitioner  was  an  alien  seeking  admission 
to  this  country  and  it  was  established  be? 
fore  the  immigration  officials  that  he  had 
been  convicted  in  England  of  the  offense  of 
criminal  libel  in  that  he  had  published  de- 
famatory statements  regarding  the  king. 
The  officials  went  further,  examined  the  re- 
port of  the  proceedings  at  the  trial  and  de- 
termined therefrom  that  the  acts  of  the  pe- 
titioner involved  moral  turpitude.  There- 
upon they  found  that  he  had  been  convicted 
of  a  crime  embracing  it  and  ordered  his  ex- 
clusion. It  was  held  that  this  was  error,  as 
the  offense  did  not,  in  its  inherent  nature,  in- 
volve moral  turpitude  and  the  petitioner  was 
therefore  released  from  custody.  The  court 
said:  'In  determining  whether  aliens  arc  en- 
titled to  admission,  the  immigration  authori- 
ties act  in  an  administrative  and  not  in  a 
judicial  capacity.  They  must  follow  definite 
standards  and  apply '  general  rules.  Conse- 
quently, in  classifying  oflfenscs  I  think  that 
they  must  designate  as  crimes  involving 
moral  turpitude  those  which  in  their  inherent 
nature  include  it.  Their  function  is  not,  as 
it  seems  to  me,  to  go  behind  judgments  of 
conviction  and  determine  with  respect  to  the 
acts  disclosed  by  the  testimony  the  questions 
of  purpose,  motive  and  knowledge  which  are 
often  determinative  of  the  moral  character 
of  acts.  Besides,  the  testimony  is  seldom 
available,  and  to  consider  it  in  one  ca«e  and 
not  in  another  is  to  depart  from  uniformity 
of  treatment.  In  my  opinion  when  it  has 
been  shown  that  an  immigrant  has  been  con- 
victed of  a  crime,  the  only  duty  of  the  ad- 
ministrative officials  is  to  deterpiine  whether 
that  crime  should  be  classified  as  one  involv- 
ing moral  turpitude,  according  to  its  nature 
and  not  according  to  the  particular  facts 
and  circumstances  accompanying  a  commis- 
sion of  it.  I  do  not  think  the  immigration 
law  intends  that  where  two  aliens  are  shown 
to  have  been  convicted  of  the  same  kind  of 
crime,  the  authorities  should  inquire  into 
the  evidence  upon  which  they  were  convicted 
and  admit  the  one  and  exclude  the  other.  It 
is  true  that  if  they  do  not  take  such  course 
some  aliens  who  have  been  convicted  of  high 
crimes  may  be  excluded  although  their  par- 
ticular acts  evidence  no  immorality  and  that 
some  who  have  been  convicted  of  slight  of- 
fenses may  be  admitted  although  the  facts 
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surrounding  their  commission  may  be  such 
as  to  indicate  moral  obliquity.  But  such  re- 
sults always  follow  the  use  of  fixed  standards 
and  such  standards  are,  in  my  opinioi^  neces- 
sary for  the  efficient  administration  of  the 
immigration  laws." 

Time  of  aflmission  of  guilt.  —  The  provision 
of  this  section,  excluding  persons  who  admit 
having  committed  a  crime  involving  moral 
turpitude,  applies  to  admissions  made  after 
entry  into  tne  country  as  well  as  prior  to 
entry.  United  States  v.  Williams,  (C.  C. 
A.  2d  Cir.  1012)  200  Fed.  638. 

Evidence  —  Proof  of  specified  kind  re- 
quired,—  In  United  States  v.  Williams,  (S. 
D.  N.  Y.  1913)  203  Fed.  165,  which  was  a  case 
involving  the  right  of  Cipriana  Castro,  late 
president  of  Venezuela,  to  enter  this  country, 
the  court  said:  "The  board  of  special  in- 
quiry has  held,  and  its  decision  has  been  af- 
firmed upon  appeal  to  the  Secretary  of  Com- 
merce and  Labor,  that  Gen.  Castro  shall  be 
excluded  because  he  has  admitted  the  com- 
mission of  a -crime  involving  moral  turpitude, 
viz.,  the  murder  of  Gen.  Paredes,  and  there- 
fore falls  within  the  excluded  class  of  'per- 
sons who  have  been  convicted  of  or  admit 
having  committed  a  felony  or  other  crime  or 
misdemeanor  involving  moral  turpitude.'  It 
is  to  be  noted  that  Congress  has  required  in 
respect  to  this  particular  class  of  aliens 
proof  of  a  specified  kind  and  no  other,  viz., 
either  a  conviction  in  the  country  where  the 
crime  was  committed  or  an  admission  by  the 
alien.  There  is  no  pretense  of  any  convic- 
tion, and  I  think  ordinary  proof  is  not 
sufficient.  Testimony  of  unimpeached  eye- 
witnesses that  they  had  seen  Gen.  Castro  kill 
Gen.  Paredes  with  his  own  hand  in  cold 
blood  would  not  only  be  insufficient,  but  would 
be  wholly  incompetent.  Therefore  telegrams 
passing  between  the  state  department  and 
its  representatives  at  Caracas  upon  which 
the  board  relied  are  not  evidence  whatever 
to  connect  Gen.  Castro  with  the  death  of  Gen. 
Paredes.  W^hen  examined  before  the  special 
board,  he  had  the  right  to  insist  that  the 
proof  on  this  point  be  restricted  to  that  re- 
quired by  the  act,  viz.,  his  own  admission. 
This  provision  must  have  been  intended  as  a 
limitation  upoh  the  power  of  the  immigration 
authorities.  It  deprives  them  of  the  right  to 
try  the  question  of  guilt  at  all.  So  it  is  a 
privilege  to  aliens  because  it  insures  them 
against  any  such  trial.  This  privilege  is  en- 
tirely taken  away  if  an  admission  may  be 
rested  upon  presumptions  arising  from  the 
alien's  refusing  to  answer  questions  on  the 
subject  when  under  examination.  I  think  the 
act  contemplates  an  explicit  and  voluntary 
admission." 

Ewcltutive  power  is  given  the  immigration 
officials  to  determine  what  is  satisfactory 
evidence  under  this  section.  United  States 
v.  Rodgers,  (C.  C.  A.  3d  Cir.  1911)  191 
Fed.  970. 

Burden  of  proof,  —  The  burden  is  upon 
the  immigration  authorities  to  show  that  any 
alien  denied  the  right  to  enter  does  fall  with- 
in  one   of   these  exceptions  io  the  general 
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privilege.  Although  an  alien  who  has  not 
yet  entered  may  not  enjoy  the  constitutional 
guaranties  of  citizens,  he  has  rights  under 

1 909  Supp.,  p.  1 63,  sec.  3. 


this  law  which  must  be  respected.  United 
States  V.  WiUiams,  (S.  D.  N.  Y.  1913)  203 
Fed.  155. 


Constitutionality.  —  In  Zakonaite  v.  Wolf, 
(1912)  226  U.  S.  272,  33  S.  Ct.  31,  57  U.  S. 
(L.  ed.)  218,  the  constitutionality  of  this  sec- 
tion was  attacked  because  violative  of  the 
guaranties  that  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  pro- 
cess of  law,  and  that  in  all  criminal  prose- 
cutions the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial  by  an  impartial 
jury  of  the  state  and  district  wherein  the 
crime  sliall  have  been  committed,  as  con- 
tained in  the  Fifth  and  Sixth  Amendments. 
The  court  in  sustaining  the  constitutionality 
of  the  section,  said:  "As  to  the  first  point, 
an  examination  of  the  evidence  upon  which 
the  order  of  deportation  was  based  convinces 
us  that  it  was  adequate  to  support  the  secre- 
tary's conclusion  of  fact.  That  being  so,  and 
the  appellant  having  had  a  fair  hearing,  the 
findings  are  not  subject  to  review  by  the 
courts.  With  respect  to  the  second  point 
little  more  need  be  said.  It  is  entirely 
settled  that  the  authority  of  Congress  to  pro- 
hibit aliens  from  coming  within  the  United 
States  and  to  regulate  their  coming  includes 
authority  to  impose  conditions  upon  the  per- 
formance of  which  the  continued  liberty  of 
the  alien  to  reside  within  the  bounds  of  this 
country  may  be  made  to  depend;  that  a  pro- 
ceeding to  enforce  such  regulations  is  not  a 
criminal  prosecution  within  the  meaning  of 
the  Fifth  and  Sixth  Amendments;  that  such 
an  inquiry  may  be  properly  devolved  upon  an 
executive  department  or  subordinate  officials 
thereof,  and  that  the  findings  of  fact  reached 
by  such  officials,  after  a  fair  though  summary 
hearing,  may  constitutionally  be  made  con- 
clusive, as  they  are  made  by  the  provisions 
of  the  act  in  question.  The  appellant  raises  • 
some  other  constitutional  objections,  viz.: 
that  the  Immigration  Act  vests  in  the  fed- 
eral authorities  the  power  to  try  an  immi- 
grant for  a  violation  of  the  penal  laws  of 
the  state  of  which  he  has  become  a  resident, 
and  so  interferes  with  the  police  powers  of 
the  state;  that  the  act  vests  judicial  powers 
in  an  executive  branch  of  the  Government; 
that  it  violates  the  constitutional  guaranty 
of  the  privilege  of  the  writ  of  habeas  corpus, 
and  the.  like.  These  are  without  substance, 
and  require  no  discussion." 

Place  of  commission  of  offense.  — ^In  United 
States  V.  Lair,  (C.  C.  A.  8th  Cir.  1912)  196 
Fed.  47,  it  appeared  that  the  indictment, 
omitting  the  formal  and  superfluous  parts, 
charged  "that  the  defendant  at  Chicago,  with- 
in the  Northern  Judicial  District  of  Illinois, 
unlawfully,  willfully,  and  knowingly  did  im- 
po^  into  the  United  States  for  the  purpose 
of  prostitution  ...  a  certain  alien 
woman,  naming  her,  who  was  then  a  citizen 
of  the  Republic  of  France."  It  was  contended 
that  the  offense  charged  in  the  indictment 
could  not  have  been  committed  at  Chicago 
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as  the  offense  must  have  been  consummated 
the  moment  the  alien  reached  the  United 
States  which  must  have  been  at  some  other 
place  than  Chicago.  In  overruling  this  con- 
tention the  court  said :  "Did  the  court  rightly 
assume  to  so  know  as  a  fact  against  the  find- 
ing and  judgment  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Illi- 
nois that  the  offense  was  committed  within 
that  district?  We  think  not.  Count  1  of  the 
indictment  does  not  allege  that  this  woman 
'came  as  an  immigrant  from  the  Republic  of 
France  into  the  United  States.'  Tne  aver- 
ment is  that  the  woman  'was  then  a  citizen 
of  the  Republic  of  France;'  that  is,  when 
she  was  imported  into  the  United  States  at 
Chicago,  as  alleged  in  the  indictment. 
Whether  or  not  she  'came  over  the  sea'  di- 
rect from  the  Republic  of  France  into  the 
United  States  at  New  York,  or  at  some  other 
place  on  the  Atlantic  coast  and  thence  by 
rail,  or  in  some  other  manner,'  to  Chicas^o, 
we  have  no  means  of  knowing.  .  .  .  This 
woman  might  have  been  resident  in  the  Do- 
minion of  Canada,  and  from  there  came  by  a 
Canadian  boat,  flying  the  Canadian  flag,  into 
and  through  the  Straits  of  Mackinaw, 
thence  into  Lake  Michigan  and  direct  to  Chi- 
cago. Or  she  may  have  come  direct  from 
France  into  the  Dominion  of  Canada  via  the 
Gulf  of  St.  Lawrence,  thence  by  boat  to 
Toronto,  thence  by  rail  to  Georgian  Bay,  and 
thence  by  a  Canadian  boat  through  the 
Straits  of  Mackinaw  into  Lake  Michigan  and 
direct  to  Chicago  without  entering  the  United 
States  or  being  unlawfully  within  their  juris- 
diction, until  she  landed  at  Chicago.  True, 
while  upon  the  lake,  she  would  be  upon  the 
waters  of  the  United  States,  and  may  have 
been  so  when  in  the  Straits;  but,  if  the 
woman  did  not  leave  the  boat,  she  might  be 
within  the  jurisdiction  of  Canada,  and  not 
within  the  United  States  for  the  purpose 
forbidden  bv  this  act  of  Consrress.  It  was 
not  impossible,  therefore,  for  the  woman  to 
have  been  first  brought  into  the  United 
States  for  the  unlawful  purpose  at  Chicago. 
But  the  question  is,  not  so  much.  Where  did 
the  woman  first  enter  the  United  States?  as 
it  is.  Where  did  the  defendant  commit  the 
offense?  It  was  not  necessary  that  he  should 
have  accompanied  the  woman  from  some  for- 
eign country  into  the  United  States  in  order 
to  have  committed  the  offense.  If  he  while 
in  Chicago  had  arranged  by  correspondence 
with  this  woman  in  France  or  some  other 
foreign  country  to  come  from  such  country 
to  Chicago  for  the  unlawful  purpose,  and  had 
sent  to  her  a  through  ticket  from  her  home 
to  Chicago,  or  the  money  to  pay  her  passage, 
and  she  had  come  to  Chicago  pursuant  to 
such  arrangement,  might  not  the  offense  have 
been  committed  in  Chicago?** 
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Time  of  committing  offense.  —  "Time  is  not 
an  element  of  the  offense;  and,  if  committed 
within  three  years  prior  to  the  finding  of  the 
indictment,  would  be  sufficient.  The  act  of 
1907  contains  a  general  repealing  clause 
of  prior  acts;  but  section  28  saves  from  the 
effect  of  such  repeal  all  acts  or  things  done 
or  committed  at  the  time  the  act  is  to  take 
effect.  This  would  save  all  offenses  commit- 
ted under  the  act  of  1903,  and  they  might  be 
prosecuted  imder  that  act  after  the  act  of 
1907  became  effective."  United  States  v. 
Lair,   (C.  C.  A.  8th  Cir.  1912)    195  Fed.  47. 

Time  for  deportation.  —  ''Section  3,  both  in 
the  original  act  and  as  amended,  relates  ex- 
clusively to  the  importation  of  aliens  for  the 
purposes  of  prostitution  or  other  immoral 
purposes,  the  holding  of  such  persons  for 
such  purposes  in  pursuance  of  such  importa- 
tion, and  aliens  found  inmates  of  houses  of 
prostitution  after  they  have  entered  the 
United  States  or  who  derive  benefit  from  the 
earnings  of  the  same.  This  section,  unlike 
section  2,  contains  in  its  body  the  remedy  to 
be  applied,  namely,  deportation  'in  the  man- 
ner' provided  by  sections  20  and  21  of  the 
act,  from  which  it  is  evident  that  Congress 
meant  to  deal  with  this  class  of  persons 
separately  from  the  larger  class  included  in 
section   2.     Now    *in   the   manner   provided* 

1909  Supp.,  p.  164,  sec.  5. 

Degree  of  proof.  —  Under  this  act,  which 
makes  the  offense  a  misdemeanor,  the  gov- 
ernment, even  when  proceeding  against  the 
defendant   for   the   penalty   only,   must  fur- 

1909  Supp.,  p.  166,  sec.  10. 

The  decision  of  the  board  of  special  inquiry 
is  final,  and  will  not  be  inquired  into  on 
habeas  corpus  proceedings,  nor  is  it  material 
that  the  body  of  the  relator  is  not  produced 
in    court   on    the   return    day   of   the    writ. 


does  not  necessarily  include  the  three-year 
limitation  contained  in  sections  20  and  21; 
and  when  we  take  into  account  that  in  amend- 
ing the  original  section  3  Congress  dropped 
the  three-year  limitation  therein  contained, 
changed  the  clause  'shall  be  deported  as  pro- 
vided by'  to  the  clause  'shall  be  deported  in 
the  manner  provided,'  and  that  the  amend- 
ment was  intended  to  effectuate  the  recom- 
mendation of  a  commission,  appointed  to 
look  into  the  matter,  that  the  three-year  timi- 
tation  should  be  eliminated,  and  that  the 
members  of  Congress  having  the  amendment 
in  hand,  as  shown  by  the  Congressional 
Record,  believed  that  the  limitation  was 
thereby  eliminated,  it  was  rightly  found  by 
the  court  below,  we  think,  that  the  words  'in 
the  manner  provided'  were  not  intended  to 
include  the  three-year  limitation,  but  only 
the  procedure  contained  in  those  sections. 
That  this  was  the  intention  of  the  amend- 
ment is  made  still  clearer  by  the  provision 
in  the  same  amendment  that  any  alien  con- 
victed under  the  provisions  of  the  act  might 
be  sentenced  to  a  prison  in  this  country  for 
a  period  of  ten  years,  at  the  expiration  of 
which  his  deportation  should  take  place." 
Chomel  v.  United  States,  (CCA.  7th  Cir. 
1911)    192  Fed.  117. 


nish  the  degree  of  proof  required  in  a  crim- 
inal case.  United  States  v.  Regan,  (C  C. 
A.  2d  Cir.  1913)   203  Fed.  433. 


United   States   t.   Williams,    (S.   D.   N.   Y. 
1913)  203  Fed.  292. 

This  section  is  cited  in  United  States  ▼. 
Williams,  (S.  D.  N.  Y.  1913)  204  Fed.  844, 
846,  847,  848. 


1909  Supp.,  p.  166,  sec.  12. 

Requirement  mandatory.  —  The  require- 
ment of  this  section  that  the  manifest  Shall 
be  filled  up  at  the  port  of  embarkation,  is 
mandatory.  United  States  v.  Coombes,  (C. 
C.  A.  2d  Cir.  1912)  200  Fed.  400,  wherein  the 
court  said:  "The  words,  being  precise  and 
unambiguous,  should  be  enforced  according  to 
their  plain  meaning.  Consideration  of  sec- 
tions 12  and  15  shows  that  Congress  had  a 
definite  scheme  in  mind,  which  it  used  ap- 
propriate words  to  express.  It  distinguished 
very  clearly  between  the  requirements  im- 
posed upon  masters  of  vessels  bringing  aliens 
into  the  United  States  and  those  imposed 
upon  masters  of  vessels  taking  alien  passen- 
gers out  of  the  United  States.  It  distin- 
guished clearly  between  the  penalties  to  be 
imposed  in  the  two  cases.  Lists  of  all  aliens 
coming  into  the  country  were  to  be  furnished, 
containing  information  especially  concerning 
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their  right  to  admission.  On  the  other  hand, 
lists  of  alien  passengers  only  going  out  of 
the  country  with  very  little  information 
were  required.  Masters  of  vessels  bringing 
in  aliens,  who  failed  to  comply  with  the  act, 
were  subjected  to  a  penalty  for  each  alien 
'concerning  whom  the  above  information  is 
not  contained  in  any  list  as  aforesaid.'  But 
masters  of  vessels  taking  alien  passengers 
out  of  the  United  States  were  subjected  only 
if  they  failed  'without  good  cause'  to  deliver 
the  list,  to  a  penalty  of  $10  'for  each  alien 
not  included  in  said  list,'  the  fine  in  no 
case  to  exceed  $100.  All  this  shows  the  plain 
intention  to  be  more  stringent  in  the  case  of 
aliens  coming  into,  than  of  alien  passengers 
going  out  of,  the  United  States.  If  we 
have  a  right  to  look  into  the  reasonableness 
of  the  requirement  under  consideration,  it 
seems  to  us  entirely   so.     Alien  immigrants 
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are  more  likely  to  answer  the  questions  ac- 
curately when  they  embark  than  they  are 
at  the  end  of  a  voyage,  which  gives  them  an 
opportunity  to  advise  each  other  of  the  Vari- 
ous causes  which  will  prevent  their  admission 

1909  Supp.,  p.  168,  sec.  16. 

•^Landing."  —  '*When  section  16  provides 
that  a  ^temporary  removal  shall  not  be  con- 
sidered a  landing/  the  reference  is  to  landing 
as  effecting  the  lawful  entry  of  the  alien  in- 
to the  United  States.  'Landing'  refers,  not 
to  physically  being  on  land,  but  to  an  act 
equivalent  to  an  entry.  In  section  19  it 
will  be  noted  that  the  cost  of  the  maintenance 
of  deported  aliens  'while  on  land'  shall  be 
borne  by  the  owner  of  the  vessel.  Surely, 
if  Congress  deemed  it  necessary  to  provide 
in  plain  language  that  expense  of  mainte- 
nance 'while  on  land'  should  be  paid  by  the 
owners  of  vessels,  in  the  case  of  aliens  sub- 


into  the  United  States.  Besides,  it  is  fairer 
to  advise  them  of  their  disabilities,  if  any, 
at  the  port  of  embarkation,  so  that  they  may 
be  saved  a  useless  voyage,  il  they  are  ineli- 
gible." 


sequently  excluded,  If  would  have  expresflly 
provided  (if  it  so  intended)  that  expense 
of  maintenance  of  aliens  ultiniately  admitted 
should  be  similarly  paid.  Section  19  rec- 
ognizes that  the  alien,  though  not  entitled  to 
a  'landing,'  may  physically  be  on  land,  and 
he  is  on  land  whether  at  Ellis  Island  *  or 
elsewhere  than  on  the  vessel.  Reading  sec- 
tions 16  and  19  together,  it  is  apparent  that 
the  act  had  provided  for  a  sensible  and  neces- 
sary method  of  handling  these  arriving  im- 
migrants." United  States  v.  Holland-Amer- 
ica Line,  (S.  D.  N.  Y.  1913)  205  Fed.  943. 


1909  Supp.,  p.  169,  sec.  19. 

Purpose  of  section.  —  This  section  is  not 
aimed  at  the  aliens,  of  the  excluded  class, 
but  at  the  owners  of  vessels  unlawfully  bring- 
ing them  into  this  country.  United  States 
V.  Nord  Deutscher  Lloyd,  (1912)  223  U.  S. 
612,  32  S.  Ct.  244,  66  U.  S.  (L.  ed.)  531, 
wherein  the  court  said:  "The  Government 
might  in  large  measure  protect  itself  by  in- 
spection, rejection  and  order  of  deportation, 
but  it  is  purposed  also,  as  far  as  possible, 
to  protect  the  alien.  He  might  be  ignorant 
of  our  laws  and  ought  to  be  deterred  from 
incurring  the  expense  of  making  a  passage 
which  could  only  end  in  his  being  returned 
to  the  country  from  whence  he  came.  This 
policy  could  best  be  subserved  by  securing 
the  co-operation  -of  the  transportation  com- 
panies, and  to  this  end  the  statute  required 
that  they  should  not  only  maintain  the  aliens 
unlawfully  brought  by  them  into  this  coun- 
try, but  should  take  them  back  free  of 
charge.  In  the  absence  of  this  last  provision 
the  company  might  well  afford  to  accept  as 
passengers  those  known  or  suspected  to  be- 
long to  the  excluded  class.  It  would  receive 
from  them  their  passage  money  from  Europe 
to  America.  If  they  passed  the  inspection 
the  transaction  was  ended.  If  they  were 
deported  the  company  would  be  at  the  tri- 
fling expense  of  maintaining  them  while  here. 
But  if  it  could  charge  and  secure  payment 
for  the  return  passage,  it  would  collect  two 
fares  instead  of  one.  This  would  have  made 
the  transportation  of  an  excluded  alien  more 
profitable  than  the  carrying  of  one  who  could 
lawfully  enter.  This  was  so  obvious  that  the 
statute  not  only  required  the  cost  of  their 


passage  to  be  borne  by  the  transportation 
company,  but  prohibited  the  making  of  a 
charge  or  the  taking  of  security  for  the  re- 
turn passage,  which  might  be  collected  or 
enforced  at  the  end  of  the  journey.  United 
States  V.  Nord  Deutscher  Lloyd,  (1912)  223 
U.  S.  512,  32  S.  Ct.  244,  66  U.  S.  (L.  ed.) 
531. 

Scope  of  section.  —  This  section  has  no 
extra-territorial  operation,  and  a  vessel 
owner  cannot  be  indicted  for  what  he  did  in 
a  foreign  country,  but  such  an  owner  and  a 
passenger  can  in  a  foreign  country  make  a 
contract  which  will  be  of  force  in  the  United 
States,  and  if  by  reason  of  facts  occurring  in 
this  country  the  statute  operates  to  rescind 
the  contract,  the  rights  and  duties  of  the  par- 
ties can  be  determined  in  this  country  and 
acts  of  commission  or  omission  which  as  a 
result  of  the  rescission  are  here  unlawful 
can  here  be  punished.  United  States  v. 
Nord  Deutscher  Lloyd,  (1912)  223  U.  S. 
512,  32  S.  Ct.  244,  56  U.  S.  (L.  ed.)  531. 

Failure  to  enter  alien  on  ship's  manifest.  — 
It  was  not  the  intention  of  the  Immigra- 
tion Act  that  an  alien  should  be  deported  ib 
case  the  ship's  master  failed,  either  wilfully 
or  negligently,  to  include  him  in  the  mani- 
fest, and  such  an  alien,  though  literally 
"brought  to  this  country  in  violation  of  law" 
within  the  meaning  of  this  section,  is  not 
within  its  provisions.  United  States  v.  Wil- 
liams,  (S.  D.  N.  y.  1909)    193  Fed.  228. 

Strictly  construed.  —  This  section  must  be 
strictly  construed.  International  Mercantile 
Marine  Co.  v.  United  States,  (G.  G.  A.  2d 
Cir.   1912)    192  Fed.   887. 


1909  Supp.,  p.  170,  sec.  20. 

Deportation  within  three  years.  —  The  within  three  years.  International  Mercantile 
alien  must  be  taken  into  custody  and  de-  Marine  Co.  v.  United  States,  (C.  C.  A.  2d 
ported,   that   is,   taken   out   of   the   country,      Cir.  1912)   192  Fed.  887. 
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Deportation  of  Chinese.  —  The  Immigration 
Act  of  1907  is  applicable  to  Chinese  aliens 
ill^ally  coming  to  this  country,  notwith- 
standing the  special  acts  relating  to  the  ex- 
clusion of  Chinese.  United  States  v.  Pren- 
tiss, (C.  C.  A.  7th  Cir.  1912)  202  Fed. 
65;  Billings  ▼.  Ham,  (C.  C.  A.  1st  Cir.  1913) 
202  Fed.  914. 

Where  the  officers  of  the  government  see 
fit  to  bring  proceedings  for  the  deportation 
of  Chinese  under  this  act  instead  of  the 
Chinese  Exclusion  Acts  they  must  follow 
strictly  the  provisions  of  tiiis  act;  they  can- 
not invoke  the  provisions  of  both.  United 
States  V.  Sisson,  (C.  C.  A.  2d  Cir.  1913) 
206  Fed.  450. 

Sufficiency  of  warrant  for  arrest  or  depor- 
tation.—  A  warrant  for  the  arrest  or  depor- 
tation of  an  alien  need  only  comply  sub- 
stantially with  the  law  and  need  not  con- 
form to  all  technicalities  of  criminal  plead- 
ing. Ex  parte  Pouliot,  (£.  D.  Wash.  1912 
196  Fed.  437,  wherein  the  court  said:  "Both 
the  warrant  of  arrest  and  the  deportation 
warrant  charge  that  the  alien  Pouliot  has 
been  found  unlawfully  in  the  United  States, 
and  that  he  is  a  member  of  the  excluded 
classes,  in  that  he  procured,  imported,  or 
brought  into  the  United  States  a  woman  or 
girl  for  the  purpose  of  prostitution  or  other 
immoral  purpose.  Such  charge  is  a  suffi- 
cient compliance  with  the  law.  The  alien 
was  fully  apprised  of  the  charge  against  him 
and  was  given  full  opportunity  to  defend 
against  it.  The  claim  tiiat  the  charge  should 
state  the  name  of  the  woman  brought  in  and 
the  time  and  place  where  she  was  brought 
in  is  not  well  founded.     .     .  The  claim 

that  he  cannot  be  deported  until  after  con- 
viction of  the  crime  of  importing  the  woman 
into  this  country,  and  that  the  warrant 
should  charge  such  conviction,  is  without 
merit.  Section  2  of  the  act  of  1910  excludes 
persons  who  have  been  convicted  of,  or  admit 
having  committed,  a  felony,  or  other  crime 
or  misdemeanor  involving  moral  turpitude; 
but  no  such  degree  or  character  of  proof  is 
required  in  the  case  of  those  who  procure  or 
attempt  to  bring  in  prostitutes,  or  women  or 
girls  for  the  purpose  of  prostitution,  or  for 
other  immoral  purposes.  .  .  .  There  is  a 
variance  between  the  warrant  of  arrest  and 
the  warrant  of  deportation  in  the  case  of 
the  Masse  woman;  the  former  reciting  that 
she  entered  the  United  States  at  East  port, 
Idaho,  in  the  year  1908,  for  the  purpose  of 
prostitution,  while  the  latter  charges  an 
entry  at  Detroit,  Mich.,  in  the  year  1911. 
Both  warrants  charge,  however,  that  subse- 
quent to  her  entry  into  the  United  States 
the  woman  was  found  an  inmate  of  a  house 
of  prostitution,  and  practicing  prostitution. 
The  latter  is  a  distinct  ground  for  deporta- 
tion under  section  3  of  the  act  of  1910,  and 
the   time   of   deportation    is   not   limited   to 


three  years  from  the  date  of  entry.  .  .  . 
Furthermore,  the  woman  unlawfully  entered 
this  county  on  both  dates  and  at  both  places. 
The  warrants  are  therefore  sufficient." 

Amendment  of  warrant  of  deposition. — 
Where,  on  proceedings  to  deport  Chinese  per- 
sons because  illegally  in  the  United  States, 
they  are  erroneously  ordered  to  be  deported 
to  China,  the  court,  on  habeas  corpus  pro- 
ceedings, will  not  discharge  them  but  will 
amend  the  warrant  so  as  to  require  their  de- 
portation to  the  proper  country  from  whence 
they  come.  United  States  v.  Sisson,  (C.  C. 
A.  2d  Cir.  1913)    206  Fed.  450. 

"Country  from  whence  they  came."  —  In 
proceedings  for  the  deportation  of  Chinese 
persons  under  this  act  where  it  is  shown  that 
they  came  into  this  country  from  Canada, 
and  there  is  no  proof  that  they  were  bom  in 
China,  evidence  that  they  are  Chinese  is  no 
proof  that  China  is  the  land  from  whence 
they  came  and  they  should  be  returned  to 
Canada  instead  of  China.  United  States  v. 
Sisson,  (C.  C.  A.  2d  Cir.  1913)  206  Fed. 
450. 

But  it  has  been  held  that  the  words  "re- 
turned to  the  country  whence  he  came"  were 
intended  to  refer  to  the  place  of  nativity  or 
citizenship.  Frick  v.  Lewis,  (C.  C.  A.  6th 
Cir.  1912)   195  Fed.  693. 

Review  by  courts.  —  Unless  and  until  it 
is  proved  to  the  satisfaction  of  the  judge 
that  a  hearing  properly  so  called  was  denied 
before  the  immigration  officers,  the  merits  of 
the  case  are  not  open  and  the  denial  of  a 
hearing  cannot  be  established  by  proving 
that  the  decision  is  wrong.  Prentis  v.  Seu 
Leung,  (C.  C.  A.  7th  Cir.  1913)  203  Fed. 
25. 

The  findings  of  the  immigration  officers  on 
deportation  proceedings  under  this  section 
are  conclusive  on  questions  of  fact  if  there 
is  any  evidence  to  support  them,  but  errors 
of  law  may  be  reviewed  on  habeas  corpus. 
United  States  v.  Williams,  (C.  C.  A.  2d  Cir. 
1912)  200  Fed.  538.  See  also  Prentis  v. 
Di  Giacomo,  (C.  C.  A.  7th  Cir.  1911)  192 
Fed.  467,  follotoed  in  Prentis  v.  Stathakos, 
(C.  C.  A.  7th  Cir.  1911)  192  Fed.  469; 
United  States  v.  Williams,  (S.  D.  N.  Y.  1913) 
204  Fed.  828. 

Where  there  is  nothing  to  support  a 
charge,  the  department  cannot  rightfully  is- 
sue a  warrant  to  deport.  But  where  a  fair 
though  summary  hearing  has  been  given,  in 
ascertaining  whether  there  is  or  is  not  any 
proof  tending  to  sustain  a  diarge,  it  is  not 
open  to  courts  to  consider  either  admissi- 
bility or  weight  of  proof  according  to  the 
ordinary  rules  of  evidence,  even  if  it  believe 
the  proof  was  insufficient  and  the  conclusion 
wrong.  The  question  is  whether  anything 
was  offered  that  tends,  though  slightly,  to 
sustain  the  charge.  Frick  v.  Lewis,  (C.  C. 
A.  6th  Cir.  1912)  195  Fed.  693. 
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Failure  to  guard  safely.  —  ]bi  United  States      the  evidence  was  held  to  be  insufficient  to 
V.  Pavy,   (E.  D.  N.  Y.  1912)   193  Fed.  1006,       hold  the  captain  of  a  vessel  liable  for  the  es- 
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cape  of  an  immigrant  who  was  about  to  be 
deported. 

Re-entry  after  temporary  absence.  —  Where 
an  alien  who  has  lived  in  this  country  three 
years  leaves  temporarily,  the  three  year  pe- 
riod begins  to  run  again  from  the  time  of 
his  return,  so  that  if  he  violates  any  pro- 
vision of  the  Immigration  Act  on  his  return 
he  may  be  deported  any  time  within  three 
years  thereafter.  Frick  v.  Lewis,  (C.  C.  A. 
6th  Cir.  1912)  195  Fed.  693;  Siniscalchi  v. 
Thomas,  (C.  C.  A.  6th  Cir.  1912)  195  Fed. 
701. 

DeportatioB  to  avoid  necessity  for  extra- 
dition proceedings.  —  Where  the  record  dis- 
closes that  an  alien  is  in  this  country  in  vio- 
lation of  the  immigration  laws,  an  abuse  of 
discretion  on  the  part  of  the  immigration 
authorities  cannot  be  predicated  of  the  dis- 
charge of  official  duty  simply  because  the 
government  of  the  country  of  which  the  alien 
is  a  subject  desired  and  requested  his  return 
thereto.  Siniscalchi  v.  Thomas,  (C.  C.  A. 
6th  Cir.  1912)   195  Fed.  701. 

Necessity  for  conviction  under  section  3.  — 
The  right  to  deport  an  alien  under  this  sec* 


tion  for  bringing  into  this  country  an  alien 
woman  for  purposes  of  prostitution  does  not 
depend  upon  a  conviction  under  section  3  of 
this  act.  Frick  v.  Lewis,  (C.  C.  A.  6th  Cir. 
1912)  195  Fed.  693.  See  also  Siniscalchi  v. 
Thomas,  (C.  C.  A.  6th  Cir.  1912)  196  Fed. 
701. 

Procedure.  —  Officers  of  the  government,  to 
whom  the  determination  of  questions  of  de- 
portation are  intrusted,  are  not  bound  by  the 
rules  of  criminal  procedure,  nor  by  rules  of 
evidence  applied  in  the  courts.  It  is  not 
enough  for  a  review  of  their  decision  on 
habeas  corpus  that  there  was  no  sworn  tes- 
timony, or  no  record  of  the  testimony  or  of 
the  decision.  No  formal  complaint  or  plead- 
ings are  required.  The  alien's  opportunity 
to  be  heard  need  not  be  upon  any  regular 
set  occasion,  nor  according  to  the  forms  of 
judicial  procedure.  It  may  be  such  as  will 
secure  the  prompt,  vigorous  action  contem- 
plated by  Congress  and  appropriate  to  the 
nature  of  the  case.  Siniscalchi  v.  Thomas, 
(CCA.  6th  Cir.  1912)  195  Fed.  70L 
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Finality  of  decision  excluding  alien. —  The 
law  is  well  settled  that  one  seeking  to  enter 
the  United  States  is  entitled  to  a  fair  hear- 
ing as  to  his  right  to  do  so  before  the  execu- 
tive officers,  though  the  hearing  may  be  a 
summary  one;  that,  having  had  such  a  hear- 
ing, the  decision  of  the  Commissioner  of  Im- 
migration, or  of  the  Secretary  of  Commerce 
and  Labor  on  appeal,  against  his  right  to 
enter,  is  due  process  of  law,  and  is  conclu- 
sive upon  the  immigrant,  even  though  wrong. 
If  a  fair,  though  summary,  hearing  has  been 
denied  the  immigrant,  the  District  Court  has 
jurisdiction  to  hear  the  matter,  upon  the 
merits,  upon  habeas  corpus,  and  release  the 
immigrant,  if  it  be  shown  on  the  hearing  be- 
fore it,  even  by  evidence  not  offered  on  the 
hearing  before  the  executive  officers,  that  he 
does  not  belong  to  any  one  of  the  excluded 
classes.  As  a  preliminary  to  entering  upon  a 
trial  of  the  merits,  the  District  Court  must 
first  determine  that  the  immigrant  was  denied 
a  fair  hearing  before  the  Commissioner  of  Im- 
migration, or  before  the  Secretary  upon  ap- 
peal to  him  from  the  Commissioner.  United 
States  V.  Williams,  (S.  D.  N.  Y.  1911)  190 
Fed.  897;  United  States  v.  International 
Mercantile   Marine   Co.,    (C.    C   A.    3d   Cir. 

1912)  194  Fed.  408;  Prentiss  v.  Cosmas,  (C. 
C  A.  7th  Cir.  1912)  196  Fed.  372;  Ex  parte 
Pouliot,  (E.  D.  Wash.  1912)  196  Fed.  437; 
United   States   v.   Ruiz,    (C   C.   A.   5th   Cir. 

1913)  203  Fed.  441. 

In  Ex  parte  Pouliot,  (E.  D.  Wash.  1912) 
196  Fed.  437,  th*»  court  said: 

''The  claim  that  the  petitioners  were  not 
accorded  a  full  and  fair  hearing  before  the 
executive  officers  is  based  upon  the  fact  that 
the  inspector  took  certain  affidavits  ex  parte 
and  in  the  absence  of  the  petitioners,  and  re- 
ported certain  facts  communicated  to  him  by 


third  persons,  to  the  department.  There  is 
no  denial  of  the  fact  that  the  petitioners 
were  given  a  full  and  fair  opportunity  to  be 
heard,  and  that  all  testimony  offered  in  their 
behalf  was  received.  What  amounts  to  such 
a  full  and  fair  hearing  as  the  law  contem- 
plates has  never  been  defined  by  the  courts. 
Perhaps  the  practice  of  submitting  ex  partly 
affidavits  and  of  reporting  independent  facts 
is  not  to  be  commended;  but  the  mere  fact 
that  such  a  report  has  been  made,  or  such 
affidavits  transmitted,  will  not  entitle  an 
alien  to  a  release  on  habeas  corpus,  unless 
it  appears  that  he  has,  or  may  have  been, 
prejudiced  thereby.  No  such  prejudice  can 
be  predicated  on  the  acts  of  the  inspector  in 
this  case.  The  ex  parte  affidavits  taken,  and 
the  ex  parte  statements  made,  simply  tend 
to  confirm  facts  which  appear  in  the  testi- 
mony of  the  petitioners  themselves,  and  could 
not  change  the  result.  Were  I  to  exclude  all 
incompetent  testimony  and  determine  the  case 
de  novo  on  the  competent  testimony  alone, 
I  could  not  reach  a  different  conclusion." 

In  United  States  v.  Williams,  (S.  D. 
N.  y.  1911)  190  Fed.  686,  a  writ  of  habeas 
corpus  against  the  United  States  Commis- 
sioner of  Immigration  to  compel  him  to  re- 
lease an  alien  about  to  be  deported  was  dis- 
missed for  reasons  stated  by  the  court  as 
follows: 

"The  alien  is  deported,  among  other  rea- 
sons, as  a  person  likely  to  become  a  public 
charge.  Having  been  accorded  a  hearing, 
such  as  is  required  under  the  Japanese  In> 
migrant  Case,  (1903)  189  U.  S.  86,  23  S. 
Ct.  611,  47  U.  S.  (L.  ed.)  721,  the  court  can- 
not inquire  as  to  whether  there  is  any  evi- 
dence at  all  which  would  justify  the  board 
in  coming  to  that  conclusion  as  matter  of 
fact  or  matter  of  law.    As  I  understand  the 
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decisions  of  the  Supreme  Court,  the  only 
cases  in  which  a  court  may  interfere  are 
those  in  which  the  immigrant  has  been  de- 
nied some  right  accorded  him  by  the  statute 
itself,  or  in  case  the  facts  appear  without 
contradiction  from  which  as  matter  of  law 
it  follows  that  he  is  not  an  alien  at  alL 
.  .  .  Even  the  determination  of  that  ques- 
tion, if  it  depends  upon  disputed  facts,  seems 
to  be  within  the  control  of  the  executive. 
.  .  •  Nor  do  I  understand  that  even  an 
abuse  of  authority  is  reviewable,  provided 
that  a  hearing  be  given  and  certain  elemen- 
tary procedural  rights  are  observed  in  form. 
The  Japanese  Immigrant  Case,  supra,  came 
up  on  demurrer  to  a  traverse  alleging  that 
the  hearing  was  'pretended/  and  that  the 
relator  did  not  know  what  the  inquiry  was 
about.  This  I  interpret  as  meaning  that 
abuse  of  their  powers  by  the  authorities  is 
a  matter  only  of  executive  discipline  pro- 
vided that  the  requisite  forms  are  not  vio- 
lated. If  so,  it  is  quite  clear  that  there  is 
no  such  review  as  comes  up  on  motion  for  a 
nonsuit  in  an  action  at  law  before  a  jury, 
and  that  the  fact  that  the  record  has  no 
evidence  justifying  the  result  in  law  is  no 
ground  for  discharging  the  alien.  Therefore 
I  do  not  here  examine  the  question  of  wheth- 
er there  is  any  evidence  whatever  in  the 
writ  which  could  possibly  justify  the  Secre- 
tary of  Commerce  and  Labor  in  deporting 
the  relator,  either  as  one  admitting  that  he 
had  committed  a  crime,  or  as  one  likely  to 
become  a  public  charge,  because  both  those 
questions  I  hold  to  be  without  my  jurisdic- 
tion. If  this  be  so,  it  becomes  unnecessary 
ib  determine  whether  the  admission  of  having 
committed  a  crime  involving  moral  turpitude 
mentioned  in  section  2  of  the  act  must  take 
place  at  the  time  of  the  hearing  or  may 
occur  before.  It  also  renders  unnecessary  a 
determination  whether  the  admission  actually 
made  upon  the  hearing  by  the  relator  was 
an  admission  of  the  commission  of  such  a 
crime.  It  is  enough  that  the  relator  is  an 
alien  and  that  he  has  been  accorded  the  op- 
portunity to  call  witnesses,  to  be  represented 
by  counsel,  to  be  informed  of  what  is  charged 
against  him,  and  to  have  a  hearing  before 
the  designated  tribunal  and  a  chance  to  pre- 
sent his  side.  All  these  he  has,  and  that 
takes  the  matter  away  from  a  court." 

The  hearings  and  examinations,  though 
summary,  must  nevertheless  afford  the  alien 
fair  opportunity  to  establish  his  right  to 
enter  the  United  States,  or  remain  therein 
after  entry;  and  if  such  fair  opportunity 
has  not  been  accorded,  he  has  not  had  due 
process  of  law,  and  may,  for  relief,  avail 
himself  of  a  writ  of  habeas  corpus.  United 
States  V.  Martin,  (W.  D.  N.  Y.  1912)  193 
Fed.  795. 


Originally  the  decision  of  the  appropriate 
immigration  officers  was  final  if  adverse  to 
the  admission  of  the  alien;  by  the  next 
amendment  the  decision  was  final  whether 
adverse  or  favorable;  and  by  this  act  it  is 
final  only  when  adverse  to  the  alien.  United 
States  V.  Lim  Jew,  (N.  D.  Cal.  1910)  192 
Fed.  644. 

Finality  of  decision  admitting  alien.  —  This 
section  reinstates  the  law  respecting  the 
finality  of  the  decisions  of  the  immigration 
officers  as  it  stood  prior  to  the  Act  of  March 
3,  1903  (10  Fed.  Stat.  Annot.  102).  The 
action  of  the  Commissioner  of  Immigra- 
tion in  ordering  an  alien  admitted  into  the 
United  States  is  not  res  judicata  as  against 
any  further  action  of  the  board  of  immigra- 
tion looking  to  a  deportation  of  the  defend- 
ant, as  being  unlawfully  within  this  country, 
within  three  years  after  his  entry  herein; 
nor  is  such  action,  being  in  favor  of  the  de- 
fendant's admission,  and  not  adverse  thereto, 
a  bar,  nor  an  estoppel  against  the  govern- 
ment proceeding  in  the  courts  for  -determin- 
ing the  defendant's  rights  to  remain  in  this 
country.  It  is  only  when  the  decision  of  the 
customs  officer  excludes  an  alien  from  admis- 
sion that  his  decision  is  final.  Lim  Jew  v. 
United  States,  (C.  C.  A.  9th  Cir.  1912)  196 
Fed.  736. 

Necessity  for  following  rules  of  criminal 
procedure.  —  The  rules  which  ordinarily  ob- 
tain in  criminal  procedure  need  not  be  ap- 
plied or  followed,  and  formal  pleadings  are 
not  required,  as  the  taking  of  testimony  of 
statements  of  witnesses  is  not  surrounded  by 
the  limitations  and  barriers  of  judicial  pro- 
ceedings. United  States  v.  Martin,  (W.  D. 
N.  Y.   1912)    193   Fed.  796. 

Counsel  to  represent  aUen.  —  "There  is 
nothing  in  the  statute  which  calls  for  the 
presence  of  counsel  at  the  examination  of 
aliens  preliminary  to  admission;  nothing  to 
indicate  that  it  was  the  intent  of  Congress 
that  these  investigations  in  hundreds  of 
thousands  of  cases  touching  the  qualifications 
of  an  alien  seeking  to  enter  were  to  be  con- 
ducted as  trials  in  court,  with  counsel  present 
to  represent  the  alien,  witnesses  called  to 
testify,  and  elaborate  examination  and  cross- 
examination  of  them.  On  the  contrary.  Con- 
gress relegated  this  question  to  administra- 
tive boards  who  might  act  summarily  and 
expeditiously,  and,  to  provide  against  an 
abuse  of  their  discretion,  accorded  to  the 
alien  a  right  of  appeal  to  the  Secretary  of 
Commerce  and  Labor.  Nor  do  the  rules  pro- 
vide for  the  presence  of  counsel  at  such  ex- 
aminations. The  only  rule  cited  regulates 
the  amount  of  fees  which  the  attorney  of  an 
alien  may  exact."  United  States  v.  Wil- 
liams, (S.  D.  N.  Y.  1911)   190  Fed.  897. 


1909  Supp.,  p.  173,  sec.  26. 


Review. —  The  discretion  which  the  Secretary  of  Labor  is  gi^en  by  this  section  cannot  be 
reviewed  by  the  courts.    United  States  v.  Williams,  (S.  D.  N.  Y.  1913)  204  Fed.  847. 
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1909  Sapp^  p.  176»  sec.  35. 


IMMIGRATION. 


1912  Supp.,  p.  90,  sec.  2. 


1909  Supp.,  p.  175,  sec.  35. 

A  warrant  of  deportation  is  defective  which 
does  not  name  the  country  from  whence  the 
alien  came  and  to  which  he  is  to  be  deported. 
For  this  reason  it  is  uncertain,  and  author- 
izes deportation  nowhere.  It  must  contain 
specific  directions  for  the  protection  of  the 

1909  Supp.,  p.  175,  sec.  36. 

Chinese  aliens,  entering  into  the  United 
States  surreptitiously  in  a  manner  prohibited 
by  this  act,  and  the  rules  made  in  pursuance 
of  it,  may  be  summarily  deported  by  order 
of   the   Secretary    of   Commerce   and   Labor 

1909  Supp.,  p.  178,  sec.  1. 


party  to  be  deported,  and  for  the  information 
of  the  deportmg  authorities  and  agencies. 
And  it  ought  to  be  clear  whether  the  alien 
is  beine  deported  under  section  3,  20,  21,  or 
35  of  the  Immigration  Act.  £x  parte  Yabu- 
canin,  (D.  C.  Mont.  1912)  199  Fed.  365. 


at  any  time  within  three  years.  United 
States  V.  Wong  You,  (1912)  223  U.  S.  67,  32 
S.  Ct.  195,  56  U.  S.  (L.  ed.)  354,  followed 
in  Frick  v.  Lee  Tung  Jung,  (CCA.  6th 
Cir.  1913)   205  Fed.  38. 


This  section  is  considered  in  United  States  t.  Holland-America  Line  (S.  D.  N.  Y.  1913) 
205  Fed.  943. 


1912  Supp.,  p.  89,  sec.  1. 

Alien  defined.  —  An  alien  has  been  defined 
to  be  "one  born  out  of  the  jurisdiction  of  the 
United  States,  and  who  has  not  been  natural- 
ized under  their  Constitution  and  laws." 
Low  Wah  Suey  v.  Backus,  (1912)  225  U.  S. 
460,  32  S.  Ct.  734,  56  U.  S.    (L.  ed.)    1365. 

Finality  of  decisions  of  immigration  offi- 
cials.—  That  Congress  may  pass  laws  for- 
bidding aliens  or  classes  of  aliens  from  com- 
ing within  the  United  States  and  may  pro- 
vide for  the  expulsion  of  aliens  or  classes 
of  aliens  from  its  territory  and  may  devolve 
upon  the  executive  department  or  suoordinate 
officials  the  right  and  duty  of  identifying  and 
arresting  such  persons,  is  well  settled.  A 
series  of  decisions  in  the  Supreme  Court  has 
settled  that  such  hearings  before  executive 
officers  may  be  made  conclusive  when  fairly 
conducted.  In  order  to  successfully  attack 
by  judicial  proc^sdings  the  conclusions  and 

1912  Supp.,  p.  90,  sec.  2. 

Construction  and  constitutionality.  —  In 
Bugajewitz  v.  Adams,  (1913)  228  U.  S.  585, 
33  S.  Ct.  607,  67  U.  S.  (L.  ed.)  978,  Mr. 
Justice  Holmes,  having  before  him  the  con- 
struction and  constitutionality  of  this  stat- 
ute, said:  "By  the  Act  of  February  20, 
1907,  c.  1134,  §  3,  34  Stat.  898,  899,  any  alien 
woman  found  practicing  prostitution  within 
three  years  after  she  should  have  entered 
the  United  States  was  to  be  deported  'as 
provided  by  sections  twenty  and  twenty-one 
of  this  act.'  This  section  was  amended  by 
the  Act  of  March  26,  1910,  c.  128,  §  2,  and 
the  limitation  of  three  years  was  stricken 
out,  but  the  amendment  still  refers  to  §§  20, 
21,  and  orders  deportation  'in  the  manner 
provided  by'  §§  20,  21.  Tlie  beginninff  of 
these  two  sections  provides  for  the  taking 
into  custody  of  aliens  subject  to  removal, 
within  three  years  from  entry,  and  so  it  has 

F.  S.  A.  Supp.— 39.  609 


orders  made  upon  such  hearings  It  must  be 
shown  that  the  proceedings  were  manifes^ 
unfair,  that  the  action  of  the  executive  offi- 
cers was  such  as  to  prevent  a  fair  investi- 
gation or  that  there  was  a  manifest  abuse 
of  the  discretion  committed  to  them  by  the 
statute.  In  other  cases  the  order  of  the 
executive  officers  within  the  authority  of  the 
statute  is  final.  Low  Wah  Suey  v.  Backus, 
(1912)  225  U.  S.  460,  32  S.  Ct.  734,  56 
U.  S.   (L.  ed.)    1165. 

The  three  years'  period  of  limitation  pro- 
vided by  the  original  section  within  which  a 
steamship  company  could  be  required  to  pay 
costs  of  deportation  is  abrogated  by  the 
amendment,  but  the  amendment  has  no  re- 
troactive effect.  United  States  v.  Interna- 
tional Mercantile  Marine  Co.,  (£.  D.  Pa. 
1913)  204  Fed.  702. 


been  argued  in  other  cases  that  the  three- 
year  limitation  still  holds  good.  The  con- 
struction of  the  amendment  was  not  relied 
on  here,  but  before  we  can  deal  with  the 
constitutional  question  it  becomes  necessary 
to  dispose  of  that  point.  We  are  of  opinion 
that  the  effect  of  striking  out  the  three- 
year  clause  from  §  3  is  not  changed  by  the 
reference  to  §§  20,  21.  The  change  in  the 
phraseology  of  the  reference  indicates  the 
narrowed  purpose.  The  prostitute  is  to  be 
deported,  not  'as  provided'  but  'in  the  man- 
ner provided'  in  §§  20,  21.  These  sections 
provide  the  means  for  securing  deportation, 
and  it  still  was  proper  to  point  to  them  for 
that.     .  The  attempt  to   reopen   the 

constitutional  question  must  fail.  It  is  thor- 
oughly established  that  Congress  has  power 
to  order  the  deportation  of  aliens  whose 
presence   in   the   country   it   deems  hurtful. 


1912  Supp.,  p.  90,  sec.  2.      IMPORTS  AND  EXPORTS.     1»09  Supp.,  p.  180,  mc.  1. 


The  determination  bv  facts  that  might  con- 
stitute a  crime  under  local  law  is  not  a 
conviction  of  crime,  nor  is  the  deportation 
a  punishment;  it  is  simply  a  refusal  by  the 
government  to  harbor  persons  whom  it  does 
not  want."  See  also  Schwartz  v.  Adams, 
(1913)  228  U.  S.  692,  33  S.  Ct.  609,  57 
U.  S.  (L.  ed.)  080. 

The  provision  of  this  section  that  ''any 
alien  .  .  .  who  shall  receive,  share  in, 
or  derive  benefit  from  any  part  of  the  earn- 
ings of  any  prostitute  .  .  .  shall  be 
deemed  to  be  unlawfully  within  the  United 
States  and  shall  be  deported,  .  .  ."  is  not 
unconstitutional  as  an  infringement  of  the 
police  power  of  the  states.  Siniscalchi  v. 
Thomas,  (C.  C.  A.  6th  Gir.  1912)  195  Fed. 
701. 

Time  of  deportation  unlimited.  —  To  the 
same  effect  as  the  original  note,  see  Ex  parte 
Cardonnel,  (N.  D.  Cal.  1912)  197  Fed.  774; 
Ex  parte  Garcia.  (N.  D.  Gal.  1913)  205  Fed. 
53. 

Not  retroactive.  —  In  United  States  ▼. 
Tsuji  Suekichi,  (G.  G.  A.  9th  Gir.  1912)  199 
Fed.  750,  the  court  said:  "It  is  perfectly 
manifest,  from  a  careful  reading  of  the  amend- 
atory act,  that  it  is  not  intended  to  be  re- 
troactive. It  prescribes  that  any  alien  who 
shall  do  the  things  therein  denounced  shall 
be  deemed  to  be  unlawfully  within  the  United 
States,  looking  to  the  future.  Then  it  pro- 
vides that  any  alien  who  shall,  after  he  has 
been  debarred  or  deported  in  pursuance  of 
the  provisions  of  this  section  (section  3  of 
the  act  of  1910),  attempt  to  return  to  or  to 
enter  the  United  States,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  any  alien  who 
shall  be  convicted  under  any  of  the  provisions 


of  this  section  shall  at  the  expiration  of  his 
sentence  be  taken  into  custody  and  returned 
to  the  country  whence  he  came,  etc.,  all  pro- 
viding with  reference  to  future  conduct,  and 
not  in  any  way  relating  to  what  has  been 
done  in  the  past. 

"  *Words  in  a  statute  ought  not  to  have  a 
retrospective  operation,  unless  they  are  so 
clear,  strong,  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  unless 
the  intention  of  the  l^islature  cannot  be 
otherwise  satisfied.' 

"Applying  the  rule  here,  there  can  be  no 
doubt  that  it  was  not  the  intendment  of 
Congress  to  make  section  3  of  the  act  of  1910 
retroactive  in  its  operation." 

Harboring  alien.  —  This  section  denounces 
the  importation  into  the  United  States  of 
any  alien  for  the  purpose  of  prostitution; 
but  it  does  not  denounce  the  harboring  of 
any  alien  for  like  purpose,  except  it  be  in 
pursuance  of  such  importation.  The  act  of 
1907  made  it  an  ofTense  to  harbor  for  the 
purpose  of  prostitution  any  alien  woman  or 
girl;  but  this  part  of  the  act  was  de- 
clared unconstitutional,  as  inimical  to  the 
police  powers  of  the  state,  in  Keller  v.  United 
States,  (1909)  213  U.  S.  138,  29  Sup.  Gt. 
470,  63  L.  Ed.  737,  16  Ann.  Gas.  1066,  and 
the  amendatory  act  purged  the  old  statute  of 
this  objection.  United  States  v.  Tsuji  Suecki- 
chi,  (G.  G.  A.  9th  Gir.  1912)  199  Fed.  760. 
.  Return  after  temporary  absence.  —  When 
an  alien  prostitute  once  steps  beyond  the 
borders  of  the  United  States  for  any  purpose, 
however  temporary  or  transitory,  she  has  no 
ri^ht  to  return  here  to  resume  her  illegal 
calling.  Ex  parte  Pouliot,  (£.  I>.  Wash. 
1912)  196  Fed.  437. 


IMPORTS  AND  EXPORTS. 


1 909  Supp.,  p.  1 80,  sec.  1 . 

Scope  of  statute.  — While  the  Act  of  1909 
prohibits  the  importation  of  opium  except  for 
medicinal  purposes,  it  does  not  make  it  a 
criminal  offense  to  divert  it  for  other  pur- 
poses unless  the  party  so  using  it  knows  ^*the 
same  to  have  been  imported  contrary  to  law" 


and  it  does  not  apply  to  opium  imported  be- 
fore its  enactment.  Obviously  also  it  haa 
nothing  to  do  with  domestic  grown  opium. 
Marks  v.  United  States,  (C.  0.  A.  2d  Cir. 
1912)    196  Fed.  476. 


1909  Supp.,  p.  180,  sec.  2. 

When  offense  complete.  —  The  offense  de- 
scribed in  this  section  is  committed  when- 
ever smoking  opium  is  fraudulently  and 
knowingly  bronrrht  within  the  territorial 
limits   of   the   United   States   although   the 


opium  may  not  have  been  landed  from  the 
ishiT)  or  been  carried  across  the  cnj«toms  lines. 
United  States  v.  Gaminata,  (£.  D.  Pa.  1912> 
194  Fed.  903. 
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INDIANS. 


Vol.  Ill,  p.  337,  sec.  463. 

An  attempt  of  the  Secretary  of  War  to  es- 
tablisb  an  Indian  reservation  would  be  futile, 
as  such  action  would  by  virtue  of  this  sec- 
tion be  a  plain  encroachment  of  the  prerog- 
ative of  another  department  of  the  govern- 

Vol.  Ill,  p.  356,  sec.  2078. 

Strictly  construed.  —  This  section  beins 
penal  should  be  strictly  construed.  Unitea 
States  v.  Douglas,  (G.  G.  A.  8th  Gir.  1911) 
190  Fed.  482,  36  L.R.A.(N.S.)    1075. 

'Trade''  as  used  in  the  section  should  be 
given  its  usual  and   ordinary  meaning  and 

Vol.  Ill,  p.  357,  sec.  2079. 


ment.    Northern  Pac.   Ky.   Go.  ▼.  Mitchell, 
(E.  D.  Wash.  1913)  208  Fed.  469. 

This  section  is  quoted  in  Leecy  v.  United 
States,  (G.  G.  A.  8th  Gir.  1911)  190  Fed. 
289. 


includes  the  purchase,  by  a  woman  indus^ 
trial  teacher  employed  by  the  government  on 
an  Indian  reservation,  of  cattle  furnished  by 
the  United  States  and  issued  to  Indians. 
United  States  v.  Douglas,  (G.  G.  A.  8th  Gir. 
1911)    190  Fed.   482,  36  L.RJ^.(N.S.)    1075. 


Contract  by  treaty  prohibited.  —  It  is  clear      ▼.  Long  Jim,   (1913)   227  U.  S.  613,  33  S. 
that  this  section  prohibits  the  making  of  any      Gt.  358,  57  U.  S.   (L.  ed.)   670. 
contract  with  the  Indians  by  treaty.     Starr 

Vol.  Ill,  p.  379,    [Sale  of  cattle  of  Indians  to  persons  not  members  of  same 
tribe  prohibited."] 


All  cattle  purchased  by  the  government 
are  affected  by  this  section.  United  States 
V.  Anderson  (1913)  228  U.  S.  52,  33  S.  Gt. 
500,  57  U.  S.  (L.  ed.)  727. 

Inapplicable  to  cattle  purchased  by  Indiana 
with  own  funds.  —  The  statute  is  a  part  of 
the  Act  of  July  4,  1884,  making  an  appro- 
priation for  the  support  and  contingent  ex- 
penses of  the  Indian  Department.  It  pro- 
vides that  the  President  may  use  anv  sum 
appropriated  for  the  subsistence  of  tne  In- 
dians and  not  absolutely  necessary  for  that 
purpose  for  the  purchase  of  cattle  for  the 
benefit  of  the  Indians  for  whom  such  appro- 
priation is  made.  Gattle  purchased  with 
money  so  appropriated  are  the  property  of 
the  United  States.  They  do  not  cease  to  be 
such  because  of  their  delivery  to  the  In- 
dians for  a  particular  purpose  and  with  a 
limited  ri^ht  of  disposal  thereof.  It  was  to 
protect  such  property  and  to  prevent  the 
purchase  thereof  from  the  Indians  without 
the  consent  of  the  povernment  that  the  crim- 
inal provision  of  the  statute  was  inserted. 
Wliere,  however,  cattle  are  purchased  by  an 
Indian  with  his  own  funds  or  by  some  offi- 
cer of  the  government  with  funds  belonging 
to  him  the  law  referred  to  can  have  no 
application,  and  was  not  so  intended.  Unit- 
ed States  V.  Anderson,  (D.  G.  Ore.  1911) 
189  Fed.  262. 

"Sale"  as  including  mortgage.  —  The  stat- 
ute '  has   been   construed   to   apply   to   mort- 
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gages.  Rider  v.  La  Glair,  (Wash.  1914)  138 
Pac.  3,  wherein  the  court  said :  "That  a  mort' 
gage  is  not  a  sale,  but  only  a  lien,  has  been 
declared  by  many  if  not  a  majority  of  all 
the  courts;  but  it  seems  to  us  that  it  can* 
make  no  difference  whether  it  is  a  sale  or  a 
lien  within  the  statute.  It  has  been  so  often 
declared  by  statute  as  well  as  by  judicial 
decisions  that  an  Indian  is  not  sui  juris, 
that  because  of  his  inaptitude  and  congenital 
lack  of  an  understanding  of  values,  he  should, 
so  long  as  he  maintains  his  tribal  relations,- 
be  considered  a  ward  of  the  government — that- 
we  find  ready  application  of  one  of  the  first- 
principles  of  statutory  construction,  that  is. 
a  consideration  of  the  old  law,  the  mischief 
and  the  remedy.  From  the  time  of  Worces- 
ter V.  Georgia,  (1832)  6  Pet.  515,  582,  ft 
U.  S.  (L.  ed.)  483,  down  to  United  States 
V.  Gelestine,  (1909)  215  U.  S.  278,  30  S. 
Gt.  93,  54  U.  S.  (L.  ed.)  195,  it  has  been 
the  rule  of  all  courts  to  construe  doubt- 
ful legislation  in  favor  of  the  Indian.  When 
so  considered,  we  have  no  hesitation  in  hold- 
ing that  a  mortgage  made  by  an  Indian  on 
cattle  held  in  virtue  of  the  statute  is  void 
when  made  without  the  sanction  of  the 
agent  having  supervision  of  the  affairs  of 
his  tribe.  Ihe  point  is  made  that  the  stat- 
ute is  limited  m  its  application  to  cattle 
in  the  possession  of  the  Indian  at  the  time 
of  the  passage  of  the  act,  because  the  act 
is   not  general,  but  was   included   in   a  bill 


Vol  ni,  p.  379. 


INDIANS, 


Vol  m,  p.  384,  sec.  1. 


Knowledge.  —  When  one  purchaBes  from  an 
Indian  cattle  which  have  been  previously 
purdiased  by  the  government  within  the 
meaning  of  the  act  of  Congress  referred  to, 
he  viouites  the  law,  although  he  may  not 
have  known  that  the  cattle  were  so  pur- 
chased. United  States  v.  Anderson,  (D.  C. 
Ore.  1911)   189  Fed.  262. 


appropriating  money  for  the  Indian  depart- 
ment for  the  fiscal  year  1884.  Were  this  a 
state  statute,  there  might  be  some  merit  in 
this  contention;  but  it  is  well  known  that 
many  of  the  general  laws  passed  by  Congress 
are  tacked  onto  appropriation  bills  and  to 
the  sundry  civil  bill,  there  being  no  consti- 
tutional limitation  to  hamper  Congress  in 
this  respect.  We  think,  too,  that  the  act  is 
broad  enough  to  cover  the  increase  of  such 
cattle  as  the  government  may  furnish." 

Vol.  Ill,  p.  379,  sec.  2129. 

"Trader."  —  A  trader  or  seller  of  merchandise  upon  eliminated  land  is  not  a  trader 
within  the  Indian  country,  requiring  a  license  under  section  2129  et  seq.  Rider  v.  La  Qair 
(Wash.  1914)  138  Pac.  3. 


Vol.  Ill,  p.  382,  sec.  2139. 

"Indian  country."  —  It  is  settled  law  that 
when  the  .Indian  title  to  lands  is  extin- 
guished, such  lands  are  no  longer  "Indian 
country,"  that  thereafter  the  general  statute 
prohibiting  introduction  of  intoxicants  into 
the  "Indian  country"  no  longer  proprio  vigore 
applies  to  such  lands,  and  that  if  the  treaties 
or  statutes  by  virtue  of  which  the  Indian 
title  to  such  lands  is  extinguished  do  not  pro- 
hibit introduction  of  intoxicants  thereon,  or 
do  not  continue  the  application  of  the  gen- 
eral statute,  it  is  lawful  to  introduce  intoxi- 
cants there.  United  States  v.  Twelve  Bottles 
of  Whiskey,  (D.  C.  Mont  1912)  201  Fed. 
191. 

The  criterion  to  determine  what  is   "In- 


dian country"  is  that  all  the  country  which 
was  declared  to  be  Indian  country  by  the 
Act  of  June  30,  1834,  c.  161,  4  Stat.  729, 
remains  Indian  country  as  long  as  the  In- 
dians retain  their  original  title,  and  in  the 
absence  of  a  different  provision  by  treaty  or 
by  act  of  Congress  ceases  to  be  Indian  coun- 
try whenever  that  title  is  extinguished. 
Evans  v.  Victor,  (C,  C.  A.  8th  Cir.  1913) 
204  Fed.  361. 

That  portion  of  Oklahoma  formerly  the 
Indian  Territory  is  still  governed  by  this 
section.  United  States  Express  Co.  v.  Fried- 
man, (C.  C.  A.  8th  Cir.  1911)  191  Fed. 
673;  Evans  v.  Victor,  (E.  D.  Okla.  1912) 
199  Fed.  504. 


Vol.  Ill,  p.  384,  sec.  1. 

Indian  country."  —  It  must  be  assumed 
that,  in  the  act  of  1897,  Congress  used  the 
words  "Indian  country"  in  the  accepted  sense. 
Clairmont  v.  United  States,  (1912)  226  U.  S. 
561,  32  S.  Ct.  787,  66  U.  S.  (L.'ed.)  1201. 

In  Oklahoma  this  statute  is  still  in  force, 
at  least  with  respect  to  the  introduction  of 
liquor  into  Indian  country  from  points  out- 
side the  state,  notwithstanding  the  Oklahoma 
Enabling  Act  which  authorized  the  state  to 
l^islate  on  the  subject  of  the  use  of  in- 
toxicating liquors  by  the  Indians  therein. 
United  States  v.  Wright,  (1913)  229  U.  S. 
226,  33  S.  Ct.  630,  57  U.  S.   (L.  ed.)    1160. 

The  Pueblo  Indians  of  New  Mexico  are  af- 
fected by  this  section.  United  States  v.  San- 
doval (1913)  231  U.  S.  28,  34  S.  a.  1. 

Ignorance  of  fact  that  sale  was  made  to 
Indian.  —  In  United  States  v.  Healy,  (D.  C. 
Mont.  1913)  202  Fed.  349,  a  verdict  against 
one  charged  with  an  unlawful  sale  of  intoxi- 
cating liquor  to  an  Indian  in  violation  of 
this  section,  was  set  aside  by  the  court  on 
its  own  motion.  The  court  said:  "In  this 
case  the  court,  of  its  own  motion,  vacates 
the  sentence  and  judgment,  sets  aside  the 
verdict,  and  discharges  the  defendant.  The 
conviction  was  for  a  felony,  an  unlawful 
sale  of  intoxicating  liquor  to  in  Indian  con- 
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trary  to  Act  Jan.  30,  1897,  c.  109,  29  Stat. 
506.  The  evidence  was  that  the  sale  waa 
solicited  from  defendant,  in  the  ordinary 
course  of  his  trade  of  retail  liquor  dealer  in 
the  city  of  Butte  by  said  Indian,  who  therein 
was  in  the  service  of  government  officers  as  a 
decoy.  It  was  claimed  that  there  was  sus- 
picion that  defendant  was  making  like  un- 
lawful sales,  and  it  was  sought  to  entrap 
him.  In  this  instance  defendant  was  igno- 
rant that  the  purchaser  was  an  Indian,  and 
nothing  in  the  latter's  dress,  manner,  speech, 
or  appearance  served  to  put  him  on  inquiry 
therein;  the  Indian  approximating  those  not 
Indians.  The  court  instructed  the  jury  that 
in  view  of  the  evidence  its  duty  was  to  con- 
vict, and  the  jury  returned  a  verdict  accord- 
ingly. After  further  consideration,  I  am  per- 
suaded a  conviction  under  such  circumstances 
is  unjust  and  contrary  to  public  policy. 
Hence,  the  conviction  having  been  at  this 
term,  the  judgment  being  'in  the  breast  of  the 
court,'  and  the  court  having  full  power  over 
it,  the  order  vacating  the  same.  See  ex  parte 
Lange,  18  Wall.  167,  21  L.  Ed.  872.  Decoys 
are  permissible  to  entrap  criminals,  but  not 
to  create  them;  to  present  opportunity  to 
those  having  intent  to  or  willing  to  commit 
crime,  but  not  to  ensnare  the  law-abiding  in 


VoL  m,  p.  384,  sec.  1. 


INDIANS. 


VoL  ni,  p.  388,  sec.  9. 


unconscious  offending.  Where  a  statute,  as 
here,  makes  an  act  a  crime  regardless  of 
the  actor's  intent  or  knowledge,  ignorance  of 
fact  is  not  excuse  if  the  act  be  done  vol- 
untarily; but  when  done  upon  solicitation 
bj  the  government's  instrument  to  that  end 
ignorance  of  fact  stamps  the  act  as  involun- 
tary, and  excuses,  or  at  least  estops  the  gov- 
ernment from  a  conviction.  In  the  former 
case  the  actor  is  bound  to  know  the  facts, 
and  acts  at  his  peril.  In  the  latter  case  he 
is  relieved  of  the  obligation  by  the  govern- 
ment's invitation,  which  is  of  the  nature  of 
fraudulent  concealment  and  deceit,  and,  if 
not  consent,  yet  doth  work  an  estoppeL 
Though  the  seller  has  violated  the  statute, 
he  was  the  passive  instrument  of  the  gov- 
ernment, and  his  is  a  blameless  wrong  for 
which  he  cannot  be  justly  convicted.  If, 
however,  the  decoy  is  one  whose  appearance, 
or  otherwise,  conveys  knowledge  of  his  dis- 
ability, or  is  sufficient  to  put  the  seller  on 
inquiry,  any  sale  made  is  voluntary,  estab- 
lishes guilt,  and  warrants  conviction.  For 
in  such  case  the  seller  is  either  of  guilty 
intent,  or  negligent  ignorance  or  reckless- 
ness, which  relieves  the  government's  par- 
ticipation of  any  taint  of  fraudulent  conceal- 
ment or  deceit. 

"It  will  be  observed  the  case  at  bar  is  not 
of  those  where  the  actor  knows  his  act  vio- 
lates the  law.  Of  the  latter  is  he  who,  on 
solicitation,  sells  or  passes  money  known  to 
him  to  be  counterfeit,  or  he  who  thus  mails 


prohibited  matter,  or  he  who  thus  sells  in- 
toxicants without  a  license  or  in  'dry'  ter- 
ritory. These  latter  acts  are  criminal,  let 
the  status  of  the  solicitor  be  what  it  may ; 
and  hence  that  he  is  a  decoy  does  not  neutral- 
ize the  criminal  quality  of  the  act.  In  the 
case  at  bar  the  act  is  innocent  but  for  the 
status  of  the  solicitor,  and  because  he  is  a 
decoy  of  concealed  disability  the  act  is  blame- 
less, and  there  is  estoppel  against  convic- 
tion. Were  it  otherwise,  honest  men  could 
easily  be  made  felons.  Many  of  the  govern- 
ment's Indian  wards  are  not  distinguishable 
from  Caucasians.  Any  purveyor  of  liquors, 
and  any  one  moved  by  hospitality  to  share 
thereof  with  guests,  ignorant  of  their  status, 
would  unhesitatingly  sell  or  give  to  them. 
As  decoys  in  the  service  of  government  offi- 
cers, what  instruments  of  oppression  they 
might  be  to  men  devoted  to  law,  but  ignorant 
of  their  disability.  That  the  seller  is  sus- 
pected of  voluntary  like  sales  does  not  jus- 
tify entrapping  as  here;  for  thereby  a  law- 
abidinff  person  may  as  easily  be  ensnared. 
And  the  result  proves  nothing  but  overzeal, 
to  put  it  mildly,  of  government  officers.  The 
practice  cannot  be  tolerated,  and  a  convic- 
tion for  an  offense  so  procured  cannot  stand." 
Osage  Indian  ward.  — In  Mosier  v.  United 
States,  (C.  C.  A.  8th  Gir.  1912)  198  Fed.  54, 
a  person  was  convicted  under  this  act  for 
selling  liquor  to  an  Osage  Indian  who  was 
under  the  charge  of  an  Indian  superintend- 
ent. 


Vol.  Ill,  p.  385,  sec.  2140. 

'Indian  country"  includes  that  portion  of  the  state  of  Oklahoma  which  formerly  comprised 
the  Indian  Territory.    Evans  v.  Victor,  (£.  D.  Okla.  1912)  199  Fed.  604. 


Vol.  Ill,  p.  387,  sec.  2145. 

The  words  ''sole  and  exclusive  jurisdiction" 
as  employed  in  this  section  do  not  mean 
that  the  United  States  must  have  sole 
and  exclusive  jurisdiction  over  the  Indian 
country  in  order  that  that  section  may  ap- 
ply to  it;  the  words  are  used  in  order  to 
describe  the  laws  of  the  United  States  which 
by  that  section  are  extended  to  the  Indian 
country.  Donnelly  v.  United  States,  (1913) 
228  U.  S.  243,  33  S.  Ct.  449,  57  U.  8.  (L. 
ed.)    820. 

Vol.  Ill,  p.  388,  sec.  9. 

Scope  of  section.  — In  Donnelly  v.  United 
States,  (1913)  228  U.  S.  243,  33  S.  Ct.  449, 
57  U.  S.  (L.  ed.)  820,  it  was  insisted  that 
this  section  constitutes  the  only  legislation 
of  Congress  providing  for  punishing  the 
crime  of  murder  when  committed  upon  an 
Indian  within  the  limits  of  an  Indian  reser- 
vation, and  that  it  operated  to  repeal  §  2145 
(see  3  Fed.  Stat.  Annot.  387),  but  the  court 
said:  "This  arsfument  is  plainly  untenable. 
The  act  of  1885,  of  itself,  provides  for  the 
punishment  of  crimes  committed  by  Indians 


Murder  committed  against  Indian  by  one 
not  an  Indian.  — This  section  in  connection 
with  sec.  5339  (3  Fed.  Stat.  Annot.  231) 
plainly  includes  within  its  terms  the  offense 
of  murder  committed  against  the  person  of  an 
Indian  within  an  Indian  reservation  by  a  per- 
son not  of  Indian  blood.  Donnelly  v.  United 
States,  (1913)  228  U.  S.  243,  33  S.  Ct.  449, 
57  U.  S.  (L.  ed.)   820. 


only.  So  far  from  Impliedly  repealing  §  2145, 
Rev.  Stat.,  it  manifestly  repeals  in  part  the 
limitation  that  was  imposed  by  §  2146  upon 
the  effect  of  §  2145.  It  was  pointed  out  by 
this  court  in  Ex  parte  Crow  Doff,  (1883)  109 
U.  S.  556,  571,  that  'The  provisions  now  con- 
tained in  §§  2145  and  2146  of  the  Revised 
Statutes  were  first  enacted  in  S  25  of  the 
Indian  Intercourse  Act  of  June  30,  1834,  4 
Stat.  729,  733,  c.  161.  Prior  to  that,  by 
the  Act  of  May  19,  1796,  1  Stat.  469,  c.  30, 
and  the  Act  of  March  30,  1802,  2  Stat.  139, 
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Vot  m,  p.  388,  sec.  9. 


INDIANS, 


Vol  III,  p.  406,  sec.  31. 


c.  13,  offenses  committed  by  Indians  against 
white  persons,  and  by  white  persons  against 
Indians,  were  speciAcaUy  enumerated  and  de- 
fined, and  those  by  Indians  against  each 
other  were  left  to  be  dealt  with  by  each 
tribe  for  itself,  according  to  its  local  cus- 
toms. The  policy  of  the  government  in  that 
respect  has  been  uniform.'  The  point  de- 
cided was  that  certain  general  expressions  in 
the  treaty  with  the  Sioux  Indians  made  in 
1868  had  not  the  effect  of  impliedly  repeal- 
ing the  express  limitation  contained  in 
§2146.  As  a  result.  Crow  Dog  went  unpun- 
ished by  the  federal  authority  for  the  mur- 
der of  Spotted  Tail,  another  Indian.  And 
this  no  doubt  was  one  of  the  causes  that 
led  to  the  enactment  of  §  9  of  the  Act  of 
March  3,  1885,  23  Stat.  385,  as  was  pointed 
out  in  United  States  v.  Kagama,  (1886)  118 
U.  S.  375,  383,  where  §  9  was  sustained  as 
valid  and  constitutional  in  both  its  branches, 
namely,  that  which  provides  for  the  punish- 
ment of  the  crimes  enumerated  when  com- 
mitted by  Indians  within  the  territories,  and 


that  which  provides  for  the  punishment  <rf 
the  same  crimes  when  committed  by  an  In- 
dian  on  an  Indian  reservation  within  a 
state  of  the  Union;  and  see  In  re  Wilson, 
(1891)    140  U.  S.  676,  678." 

This  section  does  not  apply  to  Indians 
whose  reservation  was  thrown  open,  and  who 
received  allotments,  under  the  provisions  of 
the  act  of  Congress  of  February  8,  1887, 
known  as  the  Dawes  Act,  prior  to  the  amend- 
ment of  that  act  by  the  act  of  Congress  of 
May  8,  1906,  c.  2348,  34  Stat,  at  Large,  182, 
Fed.  Stat.  Annot.  Supp.  1909,  p.  204.  State 
V.  Lott,   (1912)   21  Idaho  646,  123  Pac.  491. 

White  persons.  —  The  federal  courts  have 
no  jurisdiction  under  this  act  of  the  prose- 
cution of  one  white  person  for  killing  an- 
other white  person.  United  States  v.  La 
Plant,    (S.  D.  S.  D.  1911)    200  Fed.  92. 

Indictment.  —  An  indictment  in  a  federal 
court  for  a  homicide  committed  within  an 
Indian  reservation  should  allege  that  the  de- 
fendant is  an  Indian.  United  States  y.  La 
PUnt,  (S.  D.  S.  D.  1911)   200  Fed.  92. 


Vol.  Ill,  p.  390,  sec.  2148. 

'Indian  country  is  a  country  to  which 
the  Indians  retained  the  right  of  use  and 
occupancy,  involving — ^under  certain  restric- 
tions—freedom of  action  and  of  snjoyment  in 
their  capacity  as  a  distinct  people,  unless  by 
virtue  of  some  reservation  expressed  at  the 
time  of  extinguishment  of  such  title,  and 
clearly  appearing.  In  the  absence  of  such, 
the  term  does  not  apply  to  any  tract  owned 
and  controlled  by  the  government  and  de- 
voted by  it,  whether  as  a  so-called  reserva- 
tion or  mere  foundation,  to  the  benefit  of  the 
Indians,  exclusively  or  otherwise,  unattended 
by  any  semi-independent  use  and  occupancy 
involving  such  title,  ownership,  and  coatrol 
as  has  alwavs  inhered  in  the  Indians  as  a 
distinct  people  and  not  merely  as  individual 
wards.  Whether  a  reservation  for  any  pur- 
pose affecting  Indians  is  of  a  character  suffi- 
cient to  stamp  such  lands  as  Indian  country 
within  the  meaning  of  the  law  must  depend 
upon  the  scope  and  purpose  of  the  act  creat- 
ing it,  and  the  nature  of  the  title,  use,  and 
occupancy,  how  held,  exercised,  and  enjoyed." 

Vol.  Ill,  p.  397,  sec.  6. 

Suits  in  equity.  — Rev.  Stat.  9  723,  4  Fed. 
Stat.  Annot.  530,  which  declares  that  "suits 
in  equity  shall  not  be  sustained  in  either 
of  the  courts  of  the  United  States  in  any 
case  where  a  plain,  adequate,  and  complete 
remedy  may  be  had  at  law"  does  not  apply 
to  the  United  States  court  created  for  Indian 
Territory  under  this  act.  Dill  v.  Ebey, 
(1913)  229  U.  S.  199,  33  S.  Ct.  620,  57  U. 
S.    (L.  ed.)    1148,   wherein  the  court  said: 

Vol.  Ill,  p.  406,  sec.  31. 

The  construction  placed  upon  the  general      that  state  prior  to  their  being  put  in  force 
laws  of  Arkansas  by  the  Supreme  Court  of      by   this   section,   must   be   followed   by  the 
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United  States  ▼.  Myers,  (C.  C.  A.  8th  Cir. 
1913)  206  Fed.  387. 

Land  set  apart  for  schools.  —  The  setting 
apart  of  a  limited  tract  of  the  public  domain 
for  a  school  which  the  government  devotes 
mainly,  or  even  entirely,  to  the  training 
and  education  of  Indian  children,  attending 
in  their  individual  capacity,  does  not  operate 
to  convert  that  tract  into  Indian  country 
as  defined  in  the  statute.  United  States  v. 
Mvers,  (C.  C.  A.  8th  Cir.  1913)  206  Fed. 
387. 

The  land  relinquished  to  the  United  States 
by  the  Act  of  June  6,  1900,  c.  813,  31  Stat. 
676,  passed  in  ratification  of  an  agreement 
between  the  United  States  and  the  Kiowa, 
Comanche,  and  Apache  tribes  of  Indians  in 
Oklahoma  entered  into  October  21,  1892,  is 
no  longer  Indian  land  within  the  meaning  of 
this  section  although  part  of  the  land  was 
reserved  by  order  of  the  Secretary  of  the  In- 
terior for  agency,  school,  religious  and  other 
purposes.  United  States  v.  Myers,  (C.  C.  A. 
8th  Cir.  1913)  206  Fed.  387. 


"In  Indian  Land  &  Trust  Co.  v.  Shoenfelt, 
(C.  C.  A.  8th  Cir.  1905)  136  Fed.  484,  the 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  in  an  action  commenced  by  bill  in 
equity  in  the  United  States  court  in  the  In- 
dian Territory,  seems  to  have  held  that  § 
723,  Rev.  Stat.,  was  applicable.  But  see  a 
later  decision  by  the  same  court  in  St. 
Louis  &  S.  F.  R.  Co.  v.  Oundieff,  (CCA. 
8th  Cir.  1909)    171  Fed.  319." 


VoL  m,  p.  406,  sec  31. 


INDIANS. 


VoL  m,  p.  442,  sec.  11. 


courts  in  construing  them.     Glenn  ▼.  Ard- 
more,   (1912)  32  Okla.  414,  122  Pac.  658. 

The  Ailiansas  statute  (Mansf.  Dig.  c.  20) 
provided  that  the  common  law  of  England, 
80  far  as  applicable  and  of  a  general  nature, 
and  all  statutes  of  the  British  Parliament^ 
in  aid  of  or  to  supply  the  defect  of  the  com- 
mon law,  made  prior  to  the  fourth  year  of 
James  the'  First,  etc.,  should  be  the  rule  of 
decision  in  Arkansas.  When  this  statute 
was  extended  over  the  Indian  Territory  by 
act  of  Congress,  it  was  subject  to  the  same 
construction  that  had  been  placed  upon  it 
by  the  Arkansas  Supreme   Court.     Clay  v. 


Eobertson,  (1912)  30  Okla.  758,  120  Pac. 
1102. 

A  domestic  corporation  in  the  Indian  Ter- 
ritory, prior  to  statehood,  was  governed  by 
chapter  109,  Mansf.  Dig.  Ark.  (fnd.  T.  Ann. 
St.  1899,  c.  50),  which  had  been  extended 
over  the  Indian  Territory  by  this  section. 
International  Bank  of  Coalgate  v.  Mullen, 
(1911)  30  Okla.  647,  120  Pac.  267,  Ann.  Cas. 
1913C  180. 

This  section  is  cited  in  Bank  of  Grove  v. 
Dennis,  (1911)  30  Okla.  70,  118  Pac.  570; 
Ellis  V.  Terrell,  (Ark.  1913)  158  S.  W.  967. 


Vcl.  Ill,  p.  414,  sec.  38.  [Tribal  marriages  valid,  isstie  legitimate.'} 


Necessity  of  valid  marriage  under  laws  or 
tribal  customs  of  tribe.  —  While  Congress  by 
the  act  of  May  2,  1890,  yalidated  all  mar- 
riages theretofore  contracted  under  the  laws 
or  tribal  customs  of  any  Indian  nation,  then 
located  in  the  Indian  Territory,  and  declared 
that  the  issue  of  such  marriages  should  be 
deemed  legitimate  and  entitled  to  all  in- 
heritances of  property  or  other  rights,  the 


same  as  in  the  issue  of  other  forms  of  law- 
ful marriage,  it  did  not  attempt  to,  nor  did 
the  act  have  the  effect  of,  legitimating  the 
issue  born  of  an  adulterous  relation.  There 
must  have  first  existed  a  valid  marriage 
under  the  laws  or  tribal  customs  of  the  tribe. 
Oklahoma  Land  Go.  v.  Thomas,  (1912)  34 
Okla.  681,  127  Pac.  8. 


Vol.  Ill,  p.  424,  sec.  8. 

Act  still  in  force.  —  Generally  speaking, 
the  control  of  the  liquor  traffic  is  within  the 
police  powers  of  the  state;  but  the  shipping 
and  traffic  in  intoxicating  liquors  from  state 
to  state  is  interstate  commerce,  and  as  such 
is  clearly  within  the  control  of  Congress. 
Congress  has  by  this  act  prohibited  the  ship- 
ment of  intoxicating  liquors  into  that  part 
of  Oklahoma  formerly  known  as  the  Indian 
Territory.  This  act  has  never  been  repealed, 
and  is  yet  in  full  force  and  effect.  State  v. 
Eighty-nine  Casks  of  Beer,  (1912)  36  Okla. 
151,  128  Pac.  267. 


The  Oklahoma  Enabling  Act  was  no  repeal, 
express  or  implied,  of  this  section  so  far 
as  pertains  to  the  carrying  of  liquor  from 
without  the  new  state  into  that  part  of  it 
which  was  the  Indian  Territory  (saving  as 
to  liquor  brought  in  by  the  state  for  the 
use  of  state  agencies  established  under  the 
provisions  of  the  Enabling  Act).  Ex  parte 
Webb,  (1912)  225  U.  S.  663,  32  S.  Ct.  769, 
66  U.  S.  (L.  ed.)  1248. 


Vol.  Ill,  p.  439,  sec.  3. 

Jurisdiction  to  determine  right  of  posses- 
sion of  town  lots  in  Choctaw  Nation.  —  The 
United  States  Courts  of  the  Indian  Territory 
had  jurisdiction  of  actions  to.  determine  the 
right  of  possession  of  town  lots  in  the  Choc- 
taw Nation,  prior  to  the  passage  of  the  Cur- 


tis act  and  the  Atoka  agreement  therein  eon* 
tained,  and  the  passage  of  that  act  did  not 
divest  the  courts  of  jurisdiction  over  an  ac« 
tion  then  pending.  Lewis  v.  Sittle,  (1911) 
30  Okla.  530,  121  Pac.  1078. 


Vol.  Ill,  p.  442,  sec.  11. 

The  tax  exemption  provision  in  the  sec- 
tion adds  value  to  the  property  allotted  and 
no  state  statute  or  subsequent  federal  stat- 
ute in  conflict  with  the  provision  is  valid. 
Choate  v.  Trapp,  (1912)  224  U.  S.  665,  32 
S.  Ct.  665,  65  U.  S.  (L.  ed.)  941,  followed  in 
Gleason  v.  Wood,  (1912)  224  U.  S.  679,  32 
8.  Ct.  571,  56  U.  S.  (L.  ed.)  947,  and  Eng- 
lish V.  Richardson,  (1912)  224  U.  S.  680, 
32  S.  Ct.  571,  66  U.  S.  (L.  ed.)  949. 
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Where  a  woman  enrolled  as  a  Creek  freed- 
man  selected  an  allotment  under  this  section 
and  died  before  the  adoption  of  the  original 
Creek  treaty  (Act  March  1,  1901,  c.  676,  31 
Stat.  861),  and  the  land  so  selected  was  al- 
lotted to  her  heirs  after  her  death,  the  Creek 
law  of  descent  and  distribution  governs  the 
descent  of  the  land,  and  the  Arkansas  law  of 
descent  and  distribution  does  not  apply. 
Woodward  v.  De  Graffenried,  (1912)  36 
Okla.  81,  131  Pac.  162. 


Vol  in,  p.  444,  MC.  14. 


INDIANS. 


ToL  m,  Pi.  47^  Me.  4). 


Vol.  Ill,  p.  444,  sec.  14. 

Right  of  owner  of  improYements  on  omit- 
ted lands  to  pnrchase  same.  — In  Cochran  ▼. 
Hocker,  (1912)  34  Okla.  233,  124  Pac.  953, 
the  facts  were  as  follows:  The  town  of  Sa- 
puipa  was  incorporated  in  1898,  under  section 
14.  Pursuant  to  this  section,  the  boundaries 
of  the  town  for  municipal  purposes  were  es- 
tablished. Section  15  provided  for  the  crea- 
tion of  the  town-site  commissions  and  the 
sale  of  town  lots  by  these  conunissions.  But 
no  action  was  taken  under  this  section. 
Thereafter,  by  section  10  of  the  act  of  March 

Vol.  Ill,  p.  449,  sec.  21. 

Death  of  Creek  Indian  before  receiving  al- 
lotment.—  In  the  case  of  a  full-blood  (>eek 
Indian  entitled  to  enrollment  but  who  died 
after  April  1,  1899,  after  he  had  been  en- 
rolled but  before  receiving  his  allotment,  his 

Vol.  Ill,  p.  452,  sec.  26. 

Curtesy.  —  It  has  been  held  that  in  view 
of  this  section  and  the  act  of  May  2,  1890, 
ch.  182,  §  31,  3  Fed.  Stat.  Annot.  406  and  act 
of  June  7,  1897,  ch.  3,  1,  3  Fed.  Stat.  Annot. 
437,  the  common  law  was  made  applicable 
to  all  persons  in  Indian  Territory  so  that 

Vol.  Ill,  p.  453,  sec.  29. 

Right  of  creditors  of  deceased  allottee. — 
Under  the  treaty  between  the  United  States 
and  the  Choctaw  and  Chickasaw  Tribes  of 
Indians,  known  as  the  "Atoka  Agreement," 
the  allotted  lands  of  the  deceased  members  of 
either  of  such  tribes,  after  such  lands  have 

Vol.  Ill,  p.  472,  sec.  1. 

By  this  act  certain  provisions  of  the  law  of 
Arkansas  relating  to  corporations  were  ex- 
tended over  and  put  in  force  in  Indian  Terri- 
tory, with  such  substitution  of  terms  as  to 
make  them  applicable.  Prior  to  this  act  no 
provision  of  law  existed  for  the  creation  of 
corporations  for  the  conduct  of  business  in 
its  nature  local  to  Indian  Territory.  By  the 
adoption  of  the  sections  of  the  Arkansas  law 
specified  a  complete  system  of  laws  for  the 
creation  and  control  of  corporations  within 
the  Indian  Territory  was  provided.    While  it 

Vol.  Ill,  p.  473,  sec.  4. 

Failure  to  designate  agent.  —  The  plaintiff, 
an  Illinois  corporation,  sent  agents  into  the 
Indian  Territory  and  Arkansas  to  take  orders 
for  enlarging  pictures.  The  orders,  when 
taken,  were  sent  to  it  at  its  home  office  in 
Chicago,  where  the  pictures  were  enlarged, 
and  the  pictures  with  frames  were  shipped 
by   it   to  agents,   dififerent   fn^m   those   who 


1,  1901,  e.  676,  81  St.  at  L.  864,  known  as 
the  "Original  Creek  Treatv,"  different  pro- 
visions were  made  for  establishing  town-site 
boundaries  and  the  sale  of  the  lots  therein. 
Under  this  treaty,  the  town-site  boundaries 
of  Sapulpa  were  established,  and  the  lands 
here  involved  were  omitted  from  the  town 
site.  It  was  held  that  the  owner  of  the  im- 
provements on  these  omitted  lands  had  no 
vested  right  to  purchase  the  land,  and  that 
the  omission  thereof  from  the  town -site  boun- 
daries left  the  land  subject  to  allotment. 


heirs  took  such  allotment  free  from  restric- 
tions as  to  alienation  and  on  August  15, 
1904,  could  convey  valid  title  to  same. 
Bilby  ▼.  Gilliland,  (Okla.  1913)  137  Pae. 
687. 


the  estate  by  the  curtesy  attached  In  favor 
of  the  husband  to  Indian  lands  upon  the  aris- 
ing of  conditions  on  which  that  estate  is 
based  at  common  law.  Armstrong  y.  Wood, 
(E.  D.  Okla.  1911)  195  Fed.  137. 


passed  to  the  heirs  of  the  deceased,  cannot 
be  sold  by  creditors  of  deceased  to  satisfy 
debts  or  obligations  incurred  by  him  prior  to 
the  time  at  which  such  lands  were  to  be- 
come alienable.  Red  wine  v.  Ansley,  (1912) 
32  Okla.  317,  122  Pac.  679. 


was  accomplished  by  an  act  of  Congress,  and 
the  sections  of  the  Arkansas  law  adopted  be- 
came as  much  a  part  of  the  act  as  if  set 
forth  in  haec  verba  therein,  it  was  in  effect 
very  similar  to  the  laws  of  the  several  states 
relating  to  the  creation  and  control  of  domes- 
tic corporations,  in  that  its  operation  wan 
confined  to  the  territory  comprised  within 
what  was  known  as  Indian  Territory.  Boyd 
V.  Great  Western  Coal  &  Coke  Co.,  (E.  D. 
Okla.  1911)  189  Fed.  115. 
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took  orders,  who  delivered  them  to  the  pa- 
trons and  collected  the  money,  which  they 
remitted  to  plaintiff.  It  was  held  that  this 
was  interstate  commerce,  and  that  a  failure 
by  the  plaintiff  to  desigfiate  a  resident  agent 
in  the  Indian  Territory  upon  whom  service 
might  be  had  under  the  provisions  of  sec- 
tions   4    and    5.    requiring    foreign    corpora- 


Vol  UI,  p.  475,  sec.  1. 


INDIANS: 


Vol.  Ill,  p.  493,  sec.  3. 


tionB  to  designate  an  agent  in  the  Indian 
Territory  before  beginning  to  carry  on  busi- 
ness, did  not  render  void  a  bond,  executed  by 
one  of  its  delivering  agents  in  the  Indian 

Vol.  Ill,  p.  475,  sec.  1. 

Private  rights  must  be  respected.  —  Legis- 
lative grants  of  privileges  or  powers  to  cor- 
porate bodies,  like  those  to  a  railroad  com- 
pany, to  locate,  contract,  maintain,  and  oper- 
ate its  line  of  railway  and  necessary  ap- 
purtenances under  this  act,  confer  no  license 

Vol.  Ill,  p.  479,  sec.  15. 

Notice  by  referee.  —  Where,  in  a  suit  for 
160  acres  of  land,  defendant  disclaimed  as  to 
all  but  49  acres  thereof,  to  which  it  set  up 
title  in  virtue  of  alleged  condemnation  pro- 
ceedings pursuant  to  this  section,  which  re- 
quires notice  by  the  referees  "to  all  persons 
interested,"  and  where  the  notice  given  was 
"to  all  persons  having  any  claim  or  any  in- 
terest in  said  described  premises  of  whatso- 
ever kind  or  nature,"  without  naming  the 
plaintiffs  who  were  conceded  to  be  the  own- 
ers thereof,  it  was  held  that  said  notice  was 
void  and  conferred  no  jurisdiction  on  the 
court,  and  that,  too,  although  the  judgment 
approving  the  report  of  the  referees  recited 
that  they  "gave  notice  in  the  manner  as  pro- 
vided by  law."  Bruner  v.  Ft.  Smith  &  W. 
R.  Co.,    (1912)    33  Okla.  711,  127  Pac.  700. 


Territory,  conditioned  for  the  faithful  per- 
formance of  his  duty  as  such  wherever  the 
plaintiff  sent  him.  Chicago  Crayon  Co.  v. 
Rogers,   (1911)   30  Okla.  299,  119  Pac.  630. 


to  construct  and  use  them  in  disr^;ard  of 
the  private  rights  of  others,  and  with  im- 
munity for  their  invasion.  Choctaw,  O.  & 
G.  R.  Co.  V.  Drew,  (1913)  37  Okla.  396,  130 
Pac.  1149,  44  L.R.A.(N.S.)  38. 


Compensation  for  damages.  —  Under  this 
section  before  a  railway  company  exercising 
the  right  of  eminent  domain  thereunder  may 
take  or  condemn  lands,  full  compensation  for 
the  same  and  for  all  damages  done  by  the 
construction  of  the  road  or  tiie  taking  of  the 
lands  must  be  first  made  to  the  individual 
owner,  occupant,  or  allottee  of  such  lands 
or  to  the  tribe  or  nation  through  or  in  which 
the  same  is  situated,  and  where  possession 
is  taken  without  such  payment,  and  the  land 
is  subsequently  allotted,  the  allottee  may 
maintain  ejectment  to  secure  possession. 
Denver,  W.  &  M.  R.  Co.  v.  Adkinson,  (1911) 
28  Okla.  1,  119  Pac.  247. 


Vol.  Ill,  p.  485.  \_Commi8sion  to  Five  Civilized  Tribes.'] 


Law  governing  devolution  of  allotment. — 
Where  a  duly  enrolled  citizen  of  the  Creek 
Nation  died  on  March  1,  1901,  before  receiv- 
ing his  allotment  for  which  on  August  23, 
1902,  certificate  of  selection  issued  to  his 
heirS;  it  was  held  that  chapter  49  of  Mans- 
field's Digest  of  the  Laws  of  Arkansas  (Ind. 
T.  Ann.  St.  1899,  §§  1820-1843)  governed 
the  devolution  of  the  allotment,  as  provided 

Vol.  Ill,  p.  490,  sec.  15. 


bv  the  Indian  Appropriation  Act  of  May  27, 
1902  (32  Stat.  258,  c.  888)  and  section  6  of 
an  act  of  Congress  approved  June  30,  1902, 
ratified  July  26,  1902  (32  Stat.  500,  c.  1323), 
known  as  the  Creek  Supplemental  Agreement, 
to  be  applied  as  if  deceased  had  received  title 
to  his  allotment  and  died  seized  thereof. 
Brady  v.  Sizemore,  (1912)  33  Okhi.  169,  124 
Pac.  615. 


The  period  of  limitation  or  alienation.  —  To  the  same  effect  as  the  original  note,  see 
United  States  v.  Hemmer,  (D.  C.  S.  Dak.  1912)  195  Fed.  790. 

Vol.  Illy  p.  491.    [Further    application    of    homestead    laws   to    Indians  — 
patented  lands  held  in  trust] 


This  act  did  not  repeal, 
any  of  the  provisions  of 
March  3.  1875,  c.  131,  § 
Annot.  490).  It  did  not 
years  to  twenty-five  years 
the  lands  acquired  by  an 
er  under  the  earlier  act. 


amend,  or  modify 
the  earlier  act  of 
15  (3  Fed.  Stat, 
extend  from  five 
the  restriction  of 
Indian  homestead- 
Hemmer  v.  Unit- 


ed States,  (C.  C.  A.  8th  Cir.  1912)  204  Fed. 
898. 

Restriction  on  alienation.  —  To  the  same 
effect  as  the  first  paragraph  of  the  original 
note,  see  United  States  v.  Hemmer,  (D.  C.  S- 
Dak.  1912)   195  Fed.  790. 


Vol.  Ill,  p.  493,  sec.  3. 


This  section  is  quoted  in  Leecy  v.  United  States,  (C.  C.  A.  8th  Gr.  1911)  190  Fed.  289. 
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Vol.  Ill,  p.  494,  sec  5. 

Vol.  Ill,  p.  494,  sec.  5. 


INDIANS. 


Vol.  UI,  p.  500,  sec  3. 


"The  act  of  1887  was  adopted  as  part  of 
the  Government's  policy  of  dissolving  the 
tribal  relations  of  the  Indians,  distributing 
their  lands  in  severalty,  and  conducting  the 
individuals  from  a  state  of  dependent  ward- 
ship to  one  of  full  emancipation  with  its  at- 
tendant privileges  and  burdens.  Realizing 
that  so  great  a  change  would  require  years 
for  its  accomplishment  and  that  in  the  mean- 
time the  Indians  should  be  safeguarded 
against  their  own  improvidence,  Congress, 
in  prescribing  by  the  act  of  1887  a  system 
for  allotting  the  lands  in  severalty  whereby 
the  Indians  would  be  established  in  indi- 
vidual homes,  was  careful  to  avoid  investing 
the  allottee  with  the  title  in  the  first  in- 
stance, and  directed  that  there  should  be  is- 
sued to  him  what  is  inaptly  termed  a  pat- 
ent, but  is  in  reality  an  allotment  certificate, 
declaring  that  for  a  period  of  twenty-five 
years,  or  such  enlarged  period  as  the  Presi- 
dent should  direct,  the  United  States  would 
hold  the  allotted  land  in  trust  for  the  sole 
use  and  benefit  of  the  allottee,  or,  in  case 
of  his  death,  of  his  heirs,  and  at  the  expira- 
tion of  that  period  would  convey  to  him  by 
patent  the  fee,  discharged  of  the  trust  and 
free  of  any  charge  or  incumbrance;  and,  as 
a  safeguard  against  improvident  conveyances 
or  contracts  made  in  anticipation  of  the  ul- 

Vol.  Ill,  p.  496,  sec.  6. 

The  language  that  such  Indiana  ''should  be 
subject  to  the  laws,  both  civil  and  criminal, 
of  the  state  or  territory  in  which  they  re- 
side," is  as  plain  and  comprehensive  as  it 
could  well  be  made.  It  could  not  have  been 
the  intention  of  Congress  to  render  these 
Indians  subject  generally  to  the  criminal 
laws  both  of  the  state  and  the  nation.  The 
language  quoted  plainly  makes  them  amen- 
able to  the  criminal  laws  of  the  state,  and 
thereby  removes  them  from  the  plane  of 
national  penal  legislation,  unless  such  legis- 
lation is  by  express  provision  in  particular 
«ase8  made  applicable  to  them.  State  v. 
Nimrod.  (1912)  30  S.  D.  239,  138  N.  W.  377. 

Jurisdiction  of  state  courts.  —  Upon  the 
•completion  of  allotments  made  and  the  pat- 
enting of  the  lands  to  the  allottees  by  trust 
patents,  each  and  every  member  of  the  re- 
spective bands  or  tribes  of  Indians  to  whom 
allotments  are  made  "shall  have  the  benefit 
of  and  be  subject  to  the  laws,  both  civil 
and  criminal,  of  the  state  or  territory  in 
which  they  may  reside;"  and  the  state  courts 

Vol.  Ill,  p.  500,  sec.  3. 

Suit  for  breach  of  lease.  —  The  United 
States  has  capacity  to  sue  to  recover  damages 
for  the  breach  of  a  lease  made  by  an  Indian 
allottee  with  the  approval  of  the  Secretary 
of  the  Interior,  or  to  protect  or  enforce  any 
other  Indian  property  right   which   remains 


timate  or  real  patent,  it  was  expressly  pro- 
vided that  any  conveyance  of  the  land,  or  any 
contract  touching  the  same,  made  before  the 
expiration  of  the  trust  period  should  be  ab- 
solutely null  and  void.  It  is  thus  made  plain 
that  it  was  the  intention  of  Congress  that 
the  title  should  remain  in  the  United  States 
during  the  entire  trust  period,  and  that, 
when  conveyed  to  the  allottee  or  his  heirs  by 
the  ultimate  patent  at  the  expiration  of  that 
period,  it  should  be  unaffected  by  any  prior 
conveyance  or  contract  touching'  the'  land." 
Monson  v.  Simonson,  (1913)  231  U.  S.  341, 
34  S.  Ct.  71. 

A  deed  and  mortgages,  executed  by  a 
member  of  the  absentee  Shawnee  tribe  or 
band  of  Indians,  of  lands  allotted  to  such 
Indian  and  held  in  trust  for  him  by  the 
United  States,  under  Act  of  Congress  Feb. 
8,  1887,  c.  119,  24  Stat.  388,  as  amended  by 
Act  of  March  3,  1891,  c.  643,  26  Stat.  1018, 
are  void.  Perkins  v.  Cissell,  (1912)  32  Okla. 
827,  124  Pac.   7. 

This  section  is  cited  in  -Leecy  v.  United 
States,  (C.  C.  A.  8th  Cir.  1911)  190  Fed. 
289;  Chase  v.  Doxtater,  (1911)  147  Wis. 
681,  132  N.  W.  904;  Vachon  v.  Nichols- 
Chisholm  Lumber  Co.,  (Minn.  1913)  144  N. 
W.  223. 


accordingly  have  jurisdiction  to  try  an  In- 
dian for  any  public  offense,  except  the  in- 
troduction of  liquor  into  the  Indian  country, 
where  such  Indian  has  taken  an  allotment. 
State  V.  Lott,  (1912)  21  Idaho  646,  123 
Pac.  491. 

Applicable  to  Alaska.  —  Two  classes  of  In- 
dians born  within  the  territorial  limits  of 
the  United  States  are  declared  to  be  citizens 
thereof,  namely,  Indians  who  have  received 
allotments  under  any  act  or  treaty,  and  In- 
dians who  have  severed  their  tribal  rela- 
tions by  taking  up  their  residence  separate 
and  apart  from  any  tribe,  and  have  adopted 
the  habits  of  civilization.  The  act  is  so 
specific  and  far-reaching  in  its  scope  that  it 
must  be  held  to  be  general  in  its  purpose  and 
intendment,  and  to  apply  to  every  Indian 
within  the  territorial  limits  of  the  United 
States.  Being  such,  section  1891,  R.  S.,  7 
Fed.  Stat.  Annot.  271,  makes  it  applicable  in 
Alaska;  it  being  organized  territory.  Nagle 
V.  United  States,  (C.  C.  A.  9th  Cijr.  1911) 
191  Fed.  141. 
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under  the  control  and  supervision  of  the  See- 
retary  or  the  Indian  agent,  his  subordinate, 
because  such  suits  are  indispensable  to  the 
protection  and  enforcement  of  the  govern- 
mental rights  of  the  United  States  and  its 
governmental  policy  to  protect  the  property 


VoL  ni,  p.  501,  sec.  5. 


INDIANS. 


Vol.  Xf  p.  121,  sec.  1. 


rights  of  the  Indians  and  to  teach  them  the 
arts  of  civilized  life.  United  States  v.  Gray, 
(G.  G.  A.  8th  Gir.  1912)   201  Fed.  291.    See 

Vol.  Ill,  p.  501,  sec.  5. 

This  act  is  amendatory  of,  and  fnrther  ex- 
tends the  provisions  of,  the  general  allot- 
ment act  of  February  8,  1887  (24  Stat,  at 
388.  c.  110),  which,  in  section  8,  by  express 
terms  does  not  include  the  territory  then  oc- 
cupied by  the  Creeks  in  the  Indian  Territory. 
Section  5  of  the  former  act  expressly  pro- 
vides that  its  provisions  shall  not  be  held  or 
construed  to  apply  to  the  lands  commonly 
called  and  known  as  the  "Cherokee  Outlet." 
But  in  no  wise  does  said  latter  act  extend 
its  provisions  to  the  territory   occupied   by 

Vol.  Ill,  p.  503,  sec.  1. 

By  this  act  Congress  authorized  suits  to 
be  brought  against  the  United  States  in  its 
Circuit  Courts,  "involving  the  right  of  any 
person,  in  whole  or  in  part  of  Indian  blood 
or  descent"  (with  certain  exceptions)  "to  any 
allotment  of  lands  under  any  law  or  treaty." 
Prior  to  the  amendment,  the  United  States 
could  not  be  sued  in  such  a  case.  But  the 
amendment  required  that  "in  said  suit  the 
parties  thereto  shall  be  the  claimant  as  plain- 
tiff and  the  United  States  as  party  defend- 
ant." Commenting  upon  this,  the  court  said 
in  McKay  v.  Kalyton,  (1907)  204  U.  S. 
458,  469,  27  S.  Ct.  346,  51  U.  S.  (L.  ed.) 
566:  "Nothing  could  more  clearly  demon- 
strate, than  does  this  requirement,  the  con- 
ception of  Congress  that  the  United  States 
continued  as  trustee  to  have  an  active  in- 
terest in  the  proper  disposition  of  allotted 
Indian  lands  and  the  necessity  of  its  being 
made    a    party    to    controversies    concerning 

Vol.  Ill,  p.  505,  sec.  7. 

Jurisdiction  to  appoint  guardian  of  minor 
heirs.  —  Under  the  terms  of  this  section  which 
provides  that  the  interests  of  minor  heirs 
'^shall  be  sold  by  a  guardian  duly  appointed 
by  the  proper  court,"  the  probate  courts  of 
Oklahoma  territory  were  the  proper  courts 
to  appoint  guardians  of  minor  heirs  of^  a 
deceased  Indian  to  whoni  a  patent  contain- 
ing restrictions  upon  alienation  had  been 
issued  for  lands  allotted  to  him,  and  had 
jurisdiction  to  order  a  sale  of  such  lands. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Hansen,   (1912)   36  Okla.  459,  129  Pac.  60. 


also  United  States  v.  Fitzgerald^   (C.  C.  A. 
8th  Gir.  1912)    201  Fed.  295. 


the  Creeks,  who,  as  we  have  seen,  were 
expressly  reserved  from  its  operation  by  the 
act  of  February  8,  1887.  Ihis  act,  as  to 
the  territory  named  in  section  8  thereof,  was 
therefore  not  affected  by  the  passage  of  the 
latter  statute;  hence  that  provision  of  said 
statute,  conferring  upon  an  illegitimate  child 
the  right  to  inherit  from  the  father,  was 
without  effect  upon  the  right  of  inheritance 
as  to  the  Creek  Indians  in  the  Indian  Terri- 
tory. Porter  v.  Wilson,  (1913)  39  Okla. 
500,  135  Pac.  732. 


the  same,  for  the  purpose  of  securine  a  har- 
monious and  uniform  operation  of  the  legis- 
lation of  Congress  on  the  suSject."  Heck- 
man  V.  United  States,  (1912)  224  U.  S.  413, 
32  S.  Ct.  424,  56  U.  S.  (L.  ed.)  820.  See 
also  Goat  v.  United  States,  (1912)  224  U.  S. 
458,  32  S.  Ct.  644,  56  U.  S.   (L.  ed.)   841. 

It  is  manifest  that  no  Indian  would  have 
occasion  to  seek  relief  under  this  statute 
until  his  right  had  been  denied  by  the  In- 
terior Department.  It  is  certain  that  the 
purpose  of  this  statute  was  to  confer  sub- 
stantial rights  upon  Indian  claimants.  Leecy 
V.  United  States,  (G.  C.  A.  8th  Gir.  1911) 
190  Fed.  289. 

This  section  was  considered  in  Sully  v. 
United  States,  (D.  G.  S.  D.  1912)  195  Fed. 
113;  Drapeau  v.  United  States,  (D.  C.  S. 
D.  1912)  195  Fed.  130;  United  States  v. 
Mani,    (D.  C.  S.  D.  1912)    196  Fed.  160. 


Purchase  price  a  trust  fund.  —  Where  al- 
lotted lands  of  a  deceased  Indian  were  sold 
pursuant  to  the  provisions  of  section  7,  the 
purchase  price  remained  a  trust  fund  so 
long  as  the  United  States  government  re- 
tained possession  or  control,  but  the  trust 
character  ended  when  the  possession  and  con- 
trol was  relinquished  by  the  government. 
United  States  Fidelity  &  Guaranty  Go.  v. 
Hansen,    (1912)    36  Okla.  459»  129  Pac.  60. 


Vol.  X,  p.  121,  sec.  1. 

Act  not  confined  to  Indians  alone.  —  It  will 
be  observed  that  this  act  of  February  2, 
1903,  provides,  "in  which  any  person  shall  be 
charged  with  the  crime  of  murder,"  etc., 
thereby  making  tlie  said  act  apply  to  all  per- 
sons whomsoever,  whether  Indians  or  whites. 


It  does  not  purport  to  be  limited  to  Indians 
only.  There  is  no  distinction  between  whites 
and  Indians  so  far  as  the  operation  of  this 
law  is  concerned.  State  v.  Nimrod,  (1912) 
30  S.  D.  239,   138  N.  W.  377. 
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Vol.  X,  p.  122,  sec.  1.     l^ct  of  Feb.  2,  190S.'\ 

Minimmn  pnniahmwit.  —  In  WUliams  v.  State,  (1912)  7  Okla.  Grim.  529,  124  Pac  330, 
it  was  held  that  on  a  trial  for  a  violation  of  this  statute  the  trial  court  erred  in  instructing 
the  jury  that  the  tninimnm  punishment  was  five  years  imprisonment. 

Vol.  X,  p.  130.       lAct  of  Feb.  19,  190S.} 


In  generaL  —  Registration  laws  are  of  a 
statutory  origin,  and  the  statute  must  in 
each  case  be  eiuimined  to  determine  what 
instruments  are  to  be  recorded,  where  they 
are  to  be  recorded,  and  the  effect  of  a  fail- 
ure to  record.  Provision  as  to  these  matters 
was  made  by  Congress  when  it  declared  that 
the  registration  laws  of  Arkansas  should  be 
of  force  in  the  Indian  Territory,  and  that  the 
clerk  of  the  court  should  be  ex  officio  re- 
corder. On  the  creation  of  a  new  district 
for  registration,  instruments  already  regis- 
tered need  not  be  re-r^istered  in  the  new 
district  if  the  statute  does  not  expressly 
make  ti&at  eourse  necessary.    First  Nat.  Bank 


of  Glaremore  v.  Keys,  (1913)  229  U.  8.  179, 
33  S.  Gt.  642,  57   U.  S.    (L.  ed.)    1140. 

Sections  648  and  659  of  chapter  27,  Mans- 
field's Digest  of  the  Laws  of  Arkansas,  put  in 
force  in  the  Indian  Territory  by  this  Act 
were,  in  so  far  as  they  affected  the  convey- 
ance by  a  married  woman  of  her  Lands,  in- 
consistent with  section  4621,  c.  104,  of  Mans- 
field's Digest  (Ind.  T.  Ann.  St.  1899,  § 
3021),  which  was  in  force  prior  thereto,  and 
to  the  extent  of  such  inconsistency  said  sec- 
tions 648  and  659  were  not  in  force  in  Indian 
Territory  prior  to  statehood.  Adkins  v.  Ar- 
nold, (1912)  32  OkU.  167,  121  Pac.  186. 


Vol.  X,  p.  138,  sec.  2.       [Act  of  April  28,  190Jf.^ 


Effect  of  act.  —  This  act  continuing  and 
extending  in  their  operation  all  the  laws  of 
Arkansas  theretofore  put  in  force  in  the  In- 
dian Territory,  so  as  to  embrace  all  persons 
and  estetes  in  said  territory,  whether  Indian, 
freedman,  or  otherwise,  was  not  intended  to 
and  did  not  work  a  repeal  of  section  15  of 
the  act  of  July  1,  1902,  c.  1362,  32  Stat,  at 
L.  642,  10  Fed.  Stat.  Annot.  150,  providing 
that  lands  allotted  to  members  and  freedmen 
of    the    C^hickasaw    and    Ghoctaw    Nations 


should  not  be  affected  by  any  deed,  debt,  or 
obligation,  of  any  character,  contracted  prior 
to  the  time  at  which  said  land  may  be  alien- 
ated. In  re  Davis'  Estate,  (1912)  32  Okla. 
209,  122  Pac.  647. 

Moreover  this  section  did  not  repeal  by 
implication,  or  otherwise,  section  6  of  the 
Supplementel  Greek  Agreement  (Treaty  with 
Greek  Indians,  June  30,  1902,  32  Stat.  500). 
Washington  v.  Miller,  (1912)  34  Okla.  259, 
129  Pac.  58. 


Vol.  X,  p.  141 .     lAct  of  AprU  2S,  190^.] 


This  act  was  intended  to  limit  the  power 
of  the  Secretary  to  cases  specifically  men- 
tioned therein,  and  not  to  allow  him  to  can- 
cel any  trust  patent  whenever  he  thought  it 
ought  to  be  canceled  for  the  best  intereste  of 

Vol.  X,  p.  149,  sec.  6. 

Sale  after  selection  but  before  patent. — 
Where  an  allottee  made  formal  selection  of 
land  at  a  land  office  under  this  act  and  before 
she  received  a  patent  therefor  sold  the  land, 
it  was  held  that,  as  there  was  no  contest 
within  nine  months  as  provided  for  in  para- 
graph 71  of  the  act,  her  right  to  the  patent 

Vol.  X,  p.  149,  sec.  11. 

Effect  of  this  section  and  section  18.  —  By 
section  11  it  is  provided  that  there  shall  be 
allotted  by  the  Gommission  of  the  Five  Givi- 
lized  Tribes  to  each  enrolled  member  of  the 
tribe  lands  equal  in  value  to  110  acres  of 
the  average  allottable  lands  of  the  Gherokee 
Nation,  to  conform  as  nearly  as  may  be 
to  the  areas  and  boundaries  eatablished  by 


the  Indian.  It  does  not  deal  in  any  way 
with  the  power  of  the  courts.  United  StatM 
V.  La  Roque,  (G.  G.  A.  8th  Gir.  1912)  198 
Fed.  645. 


became  vested  as  of  the  date  of  the  selection, 
so  that  she  had  an  equitable  interest  in  tiie 
land  which  she  could  properly  convey,  and 
having  subsequently  received  her  patent  her 
conveyance  became  valid.  Thomason  v.  Well- 
man,   (G.  G.  A.  8th  Gir.  1913)  206  Fed.  895. 
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the  government  survey,  which  lands  may  be 
selected  by  each  allottee  so  as  to  include  his 
improvements.  By  section  18  of  the  same  act 
it  is  made  unlawful,  after  90  days  after  the 
ratification  of  the  act,  for  the  member  of  the 
tribe  to  inclose  or  hold  in  his  possession 
more  land  in  value  than  110  acres  of  the 
average  allottable  lands  of  the  Gherokee  Na- 


Vol  X,  p.  150,  sec.  12. 


INDIANS. 


Vol.  X,  p.  150,  sec.  19. 


tion,  either  for  himself  or  his  wife  or  for 
each  of  his  minor  children.  These  provisions 
of  the  act  clearly  contemplate  that  any  mem- 
ber of  the  tribe  shall  have  a  right  to  select 
as  his  allotment  lands  upon  which  he  owns 
the  improvements,  and  that  his  wife  and 
minor  diildren  shall  have  the  right  to  select 
as  their  allotments  lands  upon  which  he 
owns  the  improvements,  and  that  after  90 
days  after  the  ratification  of  the  act,  the 
fact  that  an  Indian  has  theretofore  owned 

Vol.  X,  p.  150,  sec.  12. 

This  section  relates  only  to  homesteads.— 
In  re  Lands  of  Five  Civilized  Tribes,  (£.  D. 
Okla.  1912)   199  Fed.  811. 

Allotment  in  name  of  deceased  allottee. — 
The  section  has  no  application  to  an  allots 
ment  made  in  the  name  of  a  deceased  allottee 
because  the  language  confines  it  to  living  al- 
lottees and  the  reason  for  such  section  can 


the  improvements  and  held  possession  of 
lands  in  acreage  in  excess  of  what  he  is  enti- 
tled to  take  as  allotment  for  himself,  his 
wife,  and  his  minor  children,  shall  not  pre- 
clude others  from  taking  such  land  as  their 
allotment,  because  it  is  made  unlawful  for  a 
member  of  the  tribe,  although  he  owns  the 
improvements,  to  hold  the  lands,  unless  need- 
ed as  allotment  for  himself,  or  his  wife  and 
minor  children.  Harnage  v.  Aiartin^  <Okla. 
1913)  136  Pac.  154. 


onlT  exist  in  the  case  of  a  living  allottee. 
United  States  v.  Dowden,  (£.  D.  Okla.  1911) 
194  Fed.  475. 

''Inalienable**  as  here  used  to  restrict  the 
disposition  of  lands,  includes  disposition  by 
will.  Taylor  v.  Parker,  (1912)  33  Okla.  199, 
126  Pac.  573. 


Vol.  X,  p.  1 50,  sec.  1 3. 


This  section  relates  only  to  freedman  allotments. —*  In  re  Lands  of  Five  Civilized  Tribes, 
(E.  D.  Okla.  1912)  199  Fed.  811. 


Vol.  X,  p.  150,  sec.  15. 

The  language  of  the  section  means  that 
there  shall  be  no  burden  on  the  title  or  charge 
against  such  allotment,  and  that  the  same 
shall  in  no  event  become  liable  for  any  debt 
or  obligation  contracted  prior  to  the  removal 
of  restrictions.  In  re  Davis'  Estate,  (1912) 
32  Okla.  209,  122  Pac.  647. 

Vol.  X,  p.  150,  sec.  16. 

"Alienable"  as  here  used  to  restrict  the  dis- 
position of  lands,  includes  disposition  by  will. 
Taylor  v.  Parker,  (1912)  33  Okla.  199,  126 
Pac.  673. 

'Issuance  of  patent."  —  In  In  re  Lands  of 
Five  Civilized  Tribes,  (E.  D.  Okla.  1912)  199 
Fed.  811,  the  court  said:  "The  question  is 
presented  as  to  when  'issuance  of  patent'  may 
be  said  to  be  accomplished.  The  term  'issu- 
ance,' as  defined  by  the  several  dictionaries, 
may  be  said  to  be  the  act  of  putting,  sending, 
or  giving  out;  promulgation;  distribution. 
We  have  seen  that  the  Atoka  Agreement  pro- 
vided that  the  chief  executives  of  the  two 
nations  should  jointly  execute  and  'deliver' 
to  each  allottee  a  patent  or  patents  convey- 
ing all  right,  title,  and  interest  of  the  tribes 
in  the  lands  allotted  to  him.     Clearly  the 

Vol.  X,  p.  150,  sec.  19. 

In  a  suit  to  enforce  a  contract  providing 
for  the  payment  of  money,  where  it  appeared 
from  the  allegations  of  the  answer  that  the 
consideration  thereof  was  a  sale  of  the  im- 
provements on  and  possession  of  lands  held 
by  the  promisee,  in  violation  of  this  act,  it 


Torts  perpetrated  prior  to  allotment. — 
This  section  does  not  exempt  the  allottee 
from  liability  for  torts  perpetrated  prior  to 
the  allotment.  Simmons  v.  Mullens,  (1912) 
33  Okla.  184,  122  Pac  518. 


delivery  of  the  patent  to  the  allottee  under 
this  provision  is  its  issuance." 

The  date  of  patent  is  determined  by  the 
(fate  upon  which  the  patent  is  signed  by  the 
last  governor  or  principal  chief  of  the  tribe, 
as  the  case  may  be.  In  re  Lands  of  Five 
Civilized  Tribes,  (E.  D.  Okla.  1912)  199  Fed. 
811. 

The  restriction  imposed  by  the  proviso  to 
section  16,  prohibiting  alienation  for  less 
than  the  appraised  value,  can  only  become 
operative  as  to  any  particular  tract  after 
the  expiration  of  the  one,  three,  or  five  years 
restriction,  as  the  case  may  be.  Until  that 
time,  no  alienation  is  permitted.  In  re 
Lands  of  Five  Civilized  Tribes,  (£.  D.  Okla. 
1912)   199  Fed.  811. 


was  held  that  the  same  furnished  no  consid- 
eration for  the  contract,  and  that  a  demurrer 
thereto  was  improperly  sustained.  Cornelius 
v.  Murray,  (1912)  31  OkU.  174,  120  Pac. 
653. 
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Vol.  X,  p.  151,  sec.  22. 

Alienable  by  heirs.  —  Lands  allotted  (home- 
stead and  surplus)  under  the  provisions  of 
section  22,  in  the  name  of  a  deceased  mem- 
ber of  the  Choctaw  Tribe  of  Indians,  are 
alienable  by  his  heirs  after  lawful  selection, 
prior  to  the  lapse  of  one,  three,  or  five  years, 
and  prior  to  the  issuance  of  certificate  of 
patent.      Hoteyabi    y.    Vaughn,     (1912)     32 

Vol.  X,  p.  151,  sec.  23. 

On  the  question  as  to  whether  the  land  con- 
Teyed  by  the  allotment  certificate  mentioned 
in  this  section  is  alienable,  the  court,  in  Unit- 
ed States  V.  Dowdcn,  (£.  D.  Okla.  1911)  194 
Fed.  475,  said:  "Of  course,  as  to  whether 
the  interest  in  the  land  conveyed  by  the  al- 
lotment certificate  was  alienable  depends 
upon  whether  these  heirs  as  to  this  land 
came  within  some  of  the  provisions  of  law 
imposing  restrictions  upon  alienation.  Un- 
der the  treaty  and  grant  by  which  these 
tribal  lands  were  originally  vested  in  the 
Choctaw  and  Chickasaw  Nations,  the  tribes 
could  not  alienate  them  without  the  consent 
of  the  United  States,  and  it  is  contended  by 
counsel  for  complainant  that  these  restric- 
tions upon  alienation  followed  the  land  into 
the   hands   of   the   individual   allottees,  and 


Okla.  907,  124  Pac.  63,  following  Hancock  t. 
Mutual  Trust  Co.,  (1909)  24  Okla.  391,  lOa 
Pac.  560. 

Allotments  made  in  the  name  of  dead  al- 
lottees are  subject  to  the  restrictiye  provi- 
sions contained  in  sections  15  and  16  of  thia 
act.  United  States  y.  Dowden,  (K.  D.  Okla» 
1911)   194  Fed.  475. 


that  even  if  it  does  not  appear  as  to  any 
particular  land  that  Congress  in  providing 
lor  the  allotment  to  the  individual  members 
of  the  tribes  imposed  restrictions  upon  its 
alienation,  still  it  cannot  be  alienated  by 
such  allottee  without  the  consent  of  the 
United  States,  unless  such  right  of  alienation 
afiirmatively  appears  in  the  acts  of  Congress. 
To  this  I  cannot  agree.  The  Commission  to 
the  Five  Civilized  Tribes  was  created  and 
empowered  to  negotiate  an  extinguishment  of 
the  tribal  title  to  these  lands  and  an  allot- 
ment thereof  to  the  members  of  the  tribes  in 
severalty.  The  restrictions  upon  the  aliena- 
tion which  attached  to  the  tribal  title  must 
be  held  to  have  ceased  with  the  extinguish- 
ment of  that  title." 


Vol.  X,  p.  153,  sec.  26. 

Reservation  of  land  for  town  sites.  —  If, 
in  the  exercise  of  the  authority  given  the 
Secretary  of  the  Treasury  by  this  act  and  the 
act  of  May  31,  1900,  c.  598,  3  Fed.  Stat. 
Annot.  470,  to  reserve  land  for  town  sites 
and  sell  the  same,  outstanding  invalid  in- 

Vol.  X,  p.  162,  sec.  55. 

This  sectiDn  must  be  construed  in  connec- 
tion with  those  sections  of  Mansfield's  Digest 
governing  municipal  corporations,  and  as  it 
does  not  prescribe  the  method  of  procedure. 

Vol.  X,  p.  167,  sec.  1. 

Constitutionality.  —  This  section  in  so  far 
as  it  authorizes  the  Secretary  of  the  Interior 
to  grant  a  right  of  way  in  the  nature  of  an 
easement  for  the  construction,  operation,  and 
maintenance  of  pipe  lines  for  the  conveyance 
of  oil  and  gas  through  lands  which  have  been 
allotted  in  severalty  to  any   individual  In- 

1909  Supp.,  p.  191,  sec.  2. 

Children  included. —  See  GrittB  v.  Fisher, 
(1912)  224  U.  S.  640,  32  S.  Ct.  580,  56  U.  S. 
(L.  ed.)  928,  wherein  the  court  said:  "The 
controversy  here  arises  out  of  the  provision 
in  §  2  of  the  act  of  April  26,  1906,  as  amend- 
ed June  21  following,  for  the  enrollment  of 


struments  relating  to  the  lands  interfere 
with  the  work  of  the  government  in  the  dis- 
positions of  such  town  site,  by  clouding  title, 
the  United  States  may  maintain  a  suit  to 
cancel  such  instruments.  United  States  v. 
Dowden,  (£.  D.  Okla.  1911)  194  Fed.  475. 


section  924  of  Mansfield's  Digest  applies. 
Redmond  v.  Sulphur,  (1912)  32  Okla.  201, 
120  Pac.  262. 


dian  under  any  law  or  treaty,  but  which  has 
not  been  conveyed  to  the  allottee  with  full 
power  of  alienation,  is  not  tsubject  to  the  ob- 
jection that  it  is  in  violation  of  the  fifth 
amendmcmt  to  the  Fi;deral  Constitution. 
Texas  Co.  v.  Henry,  (1912)  34  Okla.  342, 
126  Pac.  224. 


'children  who  were  minors  living  March  4, 
1906,'  which  the  defendants  regard  as  includ- 
ing children  born  after  Septeml^er  1,  1902, 
and  living  on  March  4,  1906.  The  appellants 
contend,  first,  that  it  does  not  include  chil- 
dren born  after  September  1,  1902,  but  only 
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such  as  were  born  prior  to  that  date  and  for 
whom  no  application  for  enrollment  was 
made  within  the  time  limited  by  the  act  of 
July  1,  1902;  that  is,  on  or  before  October 
31,  1002;  and,  second,  that  if  it  does  include 
children  bom  after  September  1,  1902,  it  ar- 
bitrarily takes  from  the  appellants  and 
others  similarly  situated  property  which  is 
theirs  and  gives  it  to  others,  and  therefore 
is  violative  of  due  process  of  law.  The  last 
contention  rests  upon  another,  viz.,  that  the 
act  of  July  ],  1902,  vested  in  the  members 
living  on  September  1,  1902,  who  were  en- 
rolled under  that  act,  an  absolute  right  to 
receive  all  lands  of  the  tribe  not  reserved  or 
allotted  thereunder  and  all  funds  of  the  tribe 
not  used  in  the  payment  of  tribal  debts. 

"We  are  unable  to  assent  to  the  first  con- 
tention.     The    provision    in    question    says 

1909  Supp.,  p.  199,  sec.  19. 

Constitutionality.  —  The  power  of  Confess 
thus  to  extend  the  restriction  upon  aliena« 
tion  was  sustained  by  this  court  in  Tiger  v. 
Western  Inv.  Co.,  (191])  221  U.  S.  286,  31 
S.  Ct.  678,  65  U.  S.  (L.  ed.)  738.  There  the 
question  related  to  a  conveyance  of  inherited 
lands,  made  by  a  Greek  Indian,  of  the  full- 
blood,  without  the  approval  of  the  Secretary 
of  the  Interior  as  required  by  section  22. 
The  conveyance  had  been  executed  after  the 
expiration  of  the  five-year  limitation  upon 
alienation  prescribed  by  the  supplemental 
agreement  with  the  Creek  Nation  (act  of 
June  30,  1902,  c.  1323,  §  16;  32  Stat  603) ; 
but  meanwhile,  during  the  continuance  of  the 

1909  Supp.,  p.  199,  sec.  20. 

A  lease  not  made  under  the  order  of  the 
proper  court  as  provided  in  this  section  is  in« 
valid.  Jennings  v.  Wood,  (C.  C.  A.  8th  Cir. 
1911)  192  Fed.  607. 

An  agricultural  lease  of  restricted  lands 
made  since  statehood  by  a  Choctaw  Indian  in 
violation  of  the  provisions  of  the  Atoka 
Agreement  ratified  and  approved  by  act  of 


'children  who  were  minors  living  March  4, 
1906,'  and  those  words  as  naturally  and  aptly 
embrace  children  born  after  as  before  Sep- 
tember 1,  1902.  Had  it  been  intended,  as  is 
claimed,  merely  to  extend  the  time  for  filing 
applications  on  behalf  of  children  living  on 
September  1,  1902,  and  therefore  born  on  or 
before  that  date,  it  is  reasonable  to  believe 
that  other  words  more  appropriate  to  the 
occasion  would  have  been  used." 

The  Secretary  of  the  Interior  had  the  pow- 
er of  revision  and  correction  until  the  final 
moment  when  jurisdiction  was  expressly 
taken  from  him  under  this  section.  United 
States  V.  Fisher,  (1912)  223  U.  S.  95,  32 
S.  Ct.  196,  56  U.  S.  (L.  ed.)  364,  followed 
in  Cherokee  Nation  v.  Whitmire,  (1912)  223 
U.  S.  108,  32  S.  Ct.  200,  66  U.  S.  (L.  ed.) 
370. 


original  restriction,  this  act  had  been  en- 
acted. It  was  held  that  the  restriction  of 
the  later  statute  was  valid.  Heckman  v. 
United  States,  (1912)  224  U.  S.  413,  32  S. 
Ct.  424,  56  U.  S.  {L.  ed.)  820. 

This  section  is  cited  in  Frame  v.  Bivens,  (E. 
D.  Okla.  1909)   389  Fed.  785. 

Provision  not  retroactive.  —  The  pTX)vision 
that  "every  deed  executed  before,  or  for  the 
making  of  which  a  contract  or  agreement 
was  entered  into  before,  the  removal  of  re- 
strictions, be  and  the  same  is  hereby  declared 
void,"  is  not  retroactive.  Casev  v.  Bingham, 
(1913)  37  OkU.  484,  132  Pac  663. 


Congress  June  28,  1898  (Act  June  28,  1898, 
c.  617,  30  Stat.  496),  as  modified  by  this  act 
is  void,  and  the  validity  of  such  lease  may 
be  questioned  in  an  action  by  the  grantee  of 
the  allottee,  who  holds  under  a  deed  from 
such  allottee  made  after  her  restrictions  have 
been  removed.  Chapman  T.  Slier,  (1912)  30 
Okla.  714,  120  Pac.  608. 


1 909  Supp.,  p.  200,  sec.  22. 

Sale  of  ward's  interest  in  allotted  land. — 
The  guardian  and  mother  of  the  Cherokee 
minor  children  made,  under  section  22,  ap- 
plication to  the  proper  court  for  an  order 
permitting  her  to  sell  and  convey  to  the  pro- 
posed purchaser  of  the  mother's  interest  the 
undivided  interest  of  her  minor  children  and 
wards  in  the  allotted  lands  inherited  by  them 
from  their  deceased  father  by  filing  in  the 
court  her  petition,  setting  up  the  price  of- 
fered by  said  purchaser  and  her  contract  to 
sell  her  interest  to  him,  and  introduced  evi- 
dence to  establish  that  the  price  oflfered  for 
her  wards'  interests  was  the  fair,  reasonable 
market  value  thereof.  The  court  thereupon 
made  an  order  directing  the  sale  of  the 
minors'  interests  in  the  lands,  and  directed 
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the  guardian  to  convey  to  the  purchaser  of 
her  interest  the  interests  of  her  wards  and 
to  execute  therefor  her  deed  as  guardian,  all 
of  which  was  done;  and,  upon  report  thereof 
made  by  the  guardian  to  the  court,  the  sale 
in,  all  things  was  approved.  It  was  held, 
that  the  sale  was  made  in  substantial  com- 
pliance with  said  section  22.  Wilson  v.  Mor- 
ton,  (1911)  29  Okla.  745,  119  Pac.  213. 

Conveyances  prior  to  this  act.  —  Prior  to 
the  passage  of  this  section  full-blooded  Indian 
heirs  being  members  of  any  of  the  Five  Civil- 
ized Tribes  in  Oklahoma,  could  not  convey 
their  allotted  lands  unless  there  had  been  ac- 
tual removal  of  restrictions  by  the  Secretary 
of  the  Interior  prior  to  the  conveyance.  United 
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Statd  ▼.  Ksigiit,   (C  a  A.  8lk  dr.  1913) 
206   Fed.  145. 

Aypwjl  hf  Sccretjxy  «f  fafriMr  ■• 
IflBCCr  BBCCiBny.  ^  Sinee  the  pA&sacc  of  the 
Act  of  May  27,  1908,  Fed.  St.  AukoC  Snpfi. 
1909,  fL  232,  deeds   bj   foU-blooded  iBdiu 

1909  Supp^  p.  200,  sec  23. 


b«ir»  do 


hsfe  to 


AiAoCtee  < 
fore  the 
Mates  ▼. 
2U6  Fed. 


Knight^   ia  a  A.  aik  Or.  1S13| 


a  will  is  scknovled^ed  before  or  approved 
faj  a  jiid0e  €<  the  United  States  Court  for 
the  Indiaa  Territory,  or  a  United  States 
eommis&iooer,  or  a  judge  of  a  euuatj  eonrt 
of  the  state  of  OUahoott,  iarohrcs  the 


ofdne 
▼.  KcCortaia. 

The  mdkM 
Tadiaa  will 
mmd  hcU 
(1912)  M 


lOkla.  19141 


1909  SUPP^  p.  204.    [Act  of  May  8.  1906.^ 


!■  its 

effect.     State  ▼.  Lott,  (1912)  21  Idaho  M€,       (19U)  147  Wis.  581,  U2  K.  W. 
123  Fac.  491. 


1909  Supp.,  p.  206,  sec  1 

This  act  applies  ealj  te  aUsttees 
ConnerlT,  41912;  48  Moat.  103, 128  Fsc 


after  Us 


1909  Supp.,  p.  217.      [Oaage    reservation  —  limit    of  credit    allowed   by 
traders,  increased.l 


m  at  proof.  —  la  riev  of  the  policr 
of  the  statute,  the  relatire  position  of  tl^ 
parties  and  the  proteetioB  aecesssrilr  ex* 
tended  to  Indians,  the  bnrdea  is  oa  the  plain- 
tiff not  onlr  to  bring  his  elaiai  withia  the 
permission  of  the  statute  ia  faet»  bat  also  to 

1909  Supp.,  p.  221,  par.  fourth. 


vpoa  alicaatioB  of  this  diazae- 
ter  attach  to  sad  nrn  with  the  lead,  and  the 
inability  to  cohtct  disqualifies  the  heir  as 
well  as  the  immediate  allottee.  Aaron  t. 
Uoited  States,  (C.  C.  A.  8th  Or.  1913)  2M 
Fed.  943. 


prore  that  he  had  doae  ssi,  ia  case  of  dis- 
pote.  He  oecapies  the  posttioa  of  advaatage 
and  that  rather  thaa  forsMi  k^gie  detenaiaei 
the  burden  of  proof.  TIaker  ▼.  Midlaad  Val- 
k7  MercantUe  Co.,  (1914)  231  U.  &  681,  34 
S.  Ct.  252. 


This  ponsnph  is  caatiiered  at 

in  United  States  t.  Board  of  Com'rs  of 
CoQtt^.  (W.  D.  OUa.  19U)  193  Fed. 


1909  Supp.,  p.  221,  par.  seventh. 

Scope  of  paragraph.^ Under  the  provision 
of  this  paragraph  adnit  members  of  the 
0<a:re  Tribe,  to  whom  certificates  of  compe- 
tency were  issued  by  the  Secretary  of  the 
Interior,  conld  sell  and  convey,  manage,  con- 
trol, and  dispose  of  their  enrplos  allotted 
lands,  but  could  not  sell  the  oiU  ^s.  coaL 
or  other  mineral  covered  by  said  lands. 
These  provisions  apply  only  to  voluntarr 
conveyances  by  the  ailotte*?.  such  as  were 
effected  by  the  personal  will  of  the  owner, 
and  not  to  the  creation  of  liens  or  transmis- 
sions of  title  by  operation  of  law,  unless 
arising  out  of  the  further  provision  making 
the  surplus  lands  subject  to  taxation.  Xeil- 
son  ▼.  Albertj,  (1913)  36  OUa.  490,  129 
Pae.  847. 


824 


The  act  being  a  eonplcCe  and  speeia]  act, 
and  containing  no  prorisioB  for  the  exemp- 
tion of  moneys  borrowed  and  secored  by 
mortgage  on  the  surplus  lands  of  an  allottee 
of  the  Osase  tribe,  executed  after  the  isso- 
ance  of  the  certificate  of  eompctencr  pro- 
Tided  for  therein,  the  same  are  not  exempt 
from  the  payment  of  a  debt  of  the  allottee, 
although  contracted  prior  to  the  issoanee  of 
patent:  Lvnn  ▼.  Brown,  (Okla.  1913)  132 
Pac.  810. 

The  ezceptioa  in  paiaciaph  7  does  aot  af- 
fect the  lesiiiclions  vpoa  tiie  afieaatioB  aad 
tazatioa  of  homesteads  &t  Osage  allottees 
and  their  heirs  who  obtain  no  certificates  of 
competency,  bat  is  limited  in  its  effect  to  the 
homesteads  of  those  who  fwoeiire  sndi  cer- 


1909  Supp.,  p.  221,  par.  seventh. 
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1909  Supply  p.  233,  sec.  3. 


tificatea.    Aaron  v.  United  States,  (C.  C.  A. 
8th  Cir.  1913)  204  Fed.  943. 

In  Hunter  v.  Hooper,  (Okla.  1913)  132 
Pac.  490,  it  was  held  that  the  surplus  lands 

1909  Supp.,  p.  223,  sec.  3. 

The  proviso  concluding  this  section,  upon 
which  BO  much  stress  has  been  placed  by 
plaintiff,  simply  means  that  nothing  done  in 
pursuance  of  the  provisions  in  said  section 
shall  in  any  wise  affect  any  valid  existing 
law  or  contract,  and  the  sole  purpose  of 
which  was  to  protect  the  holders  of  valid 

1909  Supp.,  p.  232,  sec.  1. 

Constitutionality.  —  This  act  so  far  as  it 
attempts  to  subject  to  taxation  lands  of 
Gherokees  exempt  from  taxation  bv  the  pro- 
visions of  section  13  of  the  Cherokee  Agree- 
ment of  July  Ist,  1902  (Act  July  1,  1902, 
c.  1376,  32  Stat.  717),  is  unconstitutional. 
Weilep  V.  Audrain,  (1912)  36  Okla.  288,  128 
Pac.  254. 

Cherokee  allottees,  by  virtue  of  the  Chero- 
kee Agreement,  under  which,  in  considera- 
tion of  their  relinquishment  of  all  claim  to 
the  tribal  property,  they  were  to  receive  al- 
lotments of  the  lands  in  severalty,  whidh 
were  to  be  nontaxable  for  a  specified  period 
while  the  title  remained  in  the  original  al- 
lottees, acquired  vested  rights  of  exemption 
from  state  taxation,  protected  by  the  United 
States  (Ik>nstitution,  fifth  amendment,  from 
abrogation  during  that  period,  as  was  at- 
tempted by  the  act  of  May  27,  1908  (35  Stat, 
at  L.  312,  c.  199),  removing  the  restrictions 


of  a  member  of  the  Osage  tribe  of  Indians 
who  had  not  received  a  certificate  of  compe- 
tency were  taxable  at  the  end  of  three  years 
from  this  act  by  virtue  of  par.  7,  section  5. 


leases  or  contracts,  and  which  were  to  re- 
main in  full  force  and  unimpaired  by  any- 
thing done  or  authorized  by  the  passage  of 
said  act.  Leahy  v.  Indian  Territory  Illu- 
minating Co.,  (1913)  39  Okla.  312,  135  Pae. 
416. 


upon  alienation,  and  providinff  that  lands 
from  which  such  restrictions  had  been  re- 
moved should  be  subject  to  taxation.  Whit- 
mire  V.  Trapp,  (1912)  33  Okla.  429,  126 
Pac.  578. 

The  removal  of  restrictions  against  aliena- 
tion by  this  act  did  not  take  away  from  land 
allotted  under  the  Curtis  Act  of  June  28,  1898, 
30  Stat.  L.  505,  3  Fed.  Stat.  Annot.  442,  the 
right  of  exemption  from  taxation.  Choate  v. 
Trapp,  (1912)  224  U.  S.  665,  32  S.  Ct.  665, 
65  U.  S.  (L.  ed.)  941. 

The  allotments  of  minor  Creek  Indians 
were  made  inalienable  by  section  4  of  the 
treaty  of  March  1,  1901  (31  Stat.  861),  and 
continued  so,  where  the  infancy  continued, 
until  the  passage'  of  Act  Cong.  May  27,  1908, 
c.  199,  35  Stat.  312.  Texas  Co.  v.  Henry, 
(1912)  34  Okla.  342,  126  Pac.  224. 

This  section  is  cited  in  Bartlett  v.  United 
States,  (C.  C.  A.  8th  Cir.  1913)  203  Fed.  410. 


1909  Supp.,  p.  233,  sec.  2. 

Minors. —>  "When  Congress  included  minora 
in  section  1,  it  had  the  right  in  other  sec- 
tions of  the  law  to  declare  who  should  be 
considered  minors  for  the  purposes  of  that 
section.  This  it  did  in  the  latter  part  of 
section  2  above  quoted.  It  is  said  that  the 
declaration  there  made  being  in  a  proviso  is 
limited  to  the  section  in  which  it  is  found. 
Congress  expressly  declared  that  such  was 
not  its  intention,  for  instead  of  saying,  the 
term  minor  or  minors  as  used  in  this  section. 


it  said,  the  term  minor  or  minors,  as  used 
in  this  act.'  Truskett  v.  Closser,  (CCA. 
8th  Cir.  1912)   198  Fed.  835. 

This  act  prohibits  a  male  allottee  under  21 
and  a  female  allottee  under  18  years  of  age 
from  alienating  his  or  her  allotments,  and 
renders  them  subject  to  the  jurisdiction  of 
the  county  courts  in  the  exercise  of  their 
probate  jurisdiction.  Cochran  T«  Teehee, 
(Okla.  1913)   138  Pac  563. 


1909  Supp.,  p.  233,  sec.  3. 

Purpose.  —  Congress  did  not  intend  by  sec- 
tion 3  to  make  that  which  was  black  white, 
or  the  reverse,  nor  did  it  undertake  to  over- 
throw the  multiplication  table,  neither  of 
which  things  could  it  do,  nor  cfid  it  attempt. 
But  what  Congress  intended  to  accomplish, 
and  did  accomplish,  by  declaring  the  "enroll- 
ment records  of  the  (Commissioner  to  the 
Five  Civilized  Tribes  shall  hereafter  be  con- 
elusive  evidence  as  to  the  a^e  of  such  citizen 
or  freedman,"  was  to  require  resort  to  the 
rolls  and  records  as  a  fixed  and  definite  pub- 
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lie  record  from  which  alone  it  can  be  ascer- 
tained whether  an  allottee  does,  or  does  not, 
possess  the  qualified  age  or  requisite  degree 
of  Indian  blood  to  enable  him  to  alienate  his 
lands.  Bell  v.  Cook,  (£.  D.  Okla.  1911)  192 
Fed.  597. 

Constitutionality.  —  Plenary  authoritv  to 
fix  the  terms  and  conditions  under  which  re- 
strictions from  the  lands  allotted  to  the 
members  of  the  Creek  Tribe  of  Indians  should 
be  removed  is  vested  in  Congress,  and  that 
portion  of  the  act  containing,  as  one  of  such 


1909  Supp.,  p.  233,  sec.  3. 
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1909  Snpp^  pu  235,  sec.  9. 


conditions  and  terms,  the  provision  that  the 
enrollment  records  of  the  Commissioner  to 
the  Five  Civilized  Tribes  shall  hereafter  be 
conclusive  evidence  as  to  the  age  of  said  citi- 
zen or  freedman  is  not  unconstitutional  and 
void,  but  a  valid  exercise  of  the  authority 
vested  in  Ck>ngres8.  Yarbrough  v.  Spalding, 
(1912)   31  Okla.  806,  123  Pac.  843. 

Restriction  on  admissibility  of  rolls.  —  The 
rolls  of  citizenship  and  of  freedmen  are  made 
conclusive  evidence  of  the  quantum  of  In- 
dian blood  and  of  age,  and  therefore  are 
not  admissible,  by  virtue  of  the  act  of  Con- 
gress, for  other  purposes.  Warren  y.  Can- 
ard, (1911)  30  OkU.  514,  120  Pac.  599.  See 
also  Cochran  v.  Teehee,  (Okla.  1913)  138 
Pac.  563. 

The  provision  that  the  rolls  of  citizenship 

1909  Supp.,  p.  233,  sec.  4. 

Validity  and  scope.  —  This  section  is  valid, 
and  under  and  by  virtue  thereof  the  lands 
of  all  allottees  of  the  Five  Civilized  Tribes 
of  Indians,  from  which  restrictions  have  been 

1 909  Supp.,  p.  234,  sec.  5. 


of  the  Five  Civitized  Tribes  ''shall  hereafter 
be  conclusive  evidence  as  to  the  age  of  said 
citizen  or  freedman,"  does  not  make  such 
rolls  conclusive  evidence  of  the  age  of  a 
citizen,  when  the  transaction  involved  had 
been  entirely  completed  prior  to  the  passage 
of  this  act  and  the  suit  instituted  after  the 
passage  of  the  act.  Williams  v.  Joins, 
(1912)   34  Okla.  733,  126  Pac.  1013. 

The  enrollment  records  of  the  Commission- 
er to  the  Five  Civilized  Tribes  of  Indians,  as 
provided  for  in  Act  June  10,  1896,  c.  398,  29 
Statutes  at  Large  321,  3  Fed.  Stat.  Annot 
431  [Roll  of  Freedmen]  are  by  this  section 
conclusive  evidence  as  to  the  age  of  citizens 
and  freemen  allottees  of  said  tribes.  Camp- 
bell V.  McSpadden,  (1912)  34  Okla.  377,  127 
Pac  854. 


or  shall  be  removed,  are  subject  to  taxation 
under  the  general  laws  of  the  state  equally 
with  property  of  all  other  persons.  Nelson 
V.  Wood,  (Okla.  1912)   122  Pac.  1103. 


This  section  only  attempts  to  render  void  contracts,  conveyances,  etc.,  made  prior  to  the 
removal  of  restrictions.    Casey  v.  Bingham  (1913)  37  Okla.  484,  132  Pac.  663. 


1909  Supp.,  p.  234,  sec.  6. 

The  provisioii  that  the  person  and  prop- 
erty of  minor  allottees  of  the  Five  Civilized 
Tribes  shall,  except  as  otherwise  provided  by 
law,  be  subject  to  the  control  and  jurisdic- 
tion of  the  probate  court  of  the  State  of 
Oklahoma  is  in  the  nature  of  a  restriction) 
by  Congress,  on  tlie  alienation  of  land  belong- 
ing to  minor  allottees,  and  can  be  removed 
only  by  a  regular  proceeding,  provided  by 
statute,  through  the  instrumentality  of  the 
county  court.  Tirev  v.  Darncal,  (1913)  37 
Okla.  606,  133  Pac/614. 

Construction  of  last  clause.  —  In  Heckman 
v.  United  States,  (1912)  224  U.  S.  413,  32 
S.  Ct.  424,  56  U.  S.  (L.  ed.)  820,  the  court 
commenting  on  the  last  clause  of .  this  sec- 
tion, said:  "It  is  urged  that  this  clause 
did  not  confer  authority  to  sue,  but  was  in- 
serted merely  to  rebut  any  possible  infereAce 
of  an  intention  to  deny  this  right  to  the 
United  States.  This  seems  to  us  a  strained 
construction  in  view  of  the  obvious  purpose 

1909  Supp.,  p.  235,  sec.  8. 

The  obvious  purpose  is  to  continue  super- 
vision over  the  right  of  full-blood  Indians  to 
dispose  of  lands  by  will,  and  to  require  con- 
veyances of  interests  of  full-blood  Indians  in 


of  the  act.  And  it  fails  to  give  adequate 
effect  to  the  words  'such  suits  to  be  brought 
on  the  recommendation  of  the  Secretary  of 
the  Interior,  without  costs  or  charges  to  the 
allottees,  the  necessary  expenses  incurred  in 
so  doing  to  be  defrayed  from  the  money  ap- 
propriated by  this  act.' " 

In  Truskett  v.  Closser,  (C.  C.  A.  8th  Cir. 
1912)  198  Fed.  836,  the  court  said:  "The 
appellants  claim  that  the  phrase  'except  as 
otherwise  specially  provid^  by  law'  refers 
to  and  includes  the  laws  of  Oklahoma.  It 
is  apparent,  however,  that  the  law  therein 
mentioned  must  be  federal  law,  and  not  state 
law.  It  cannot  for  a  moment  be  supposed 
that  Congress  would  take  the  trouble  to 
place  under  the  jurisdiction  of  a  particular 
court  the  affairs  of  Indian  minors,  and  in 
the  same  section  provide  that  the  state 
might  by  its  action  entirely  nullify  that  pro- 
vision." 


inherited  lands  to  be  approved  of  by  a  com- 
petent court.  Tiger  v.  Western  Inv.  Co., 
(1911)  221  U.  S.  286,  31  S.  Ct.  678,  56  U. 
S.  (L.  ed.)  738. 


1909  Supp.,  p.  235,  sec.  9. 


The  actual  pendency  of  an  administration      upon  a  county  court  to  approve  conveyance 
proceeding  is  not  necessary  to  confer  power      executed  by  full-blood  heirs  of  Indian  allot- 
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tees  to  their  inherited  lands  where  it  is 
made  to  appear  to  the  court  that  the  an- 
cestor from  whom  the  land  was  inherited 
resided  in  the  county  wherein  the  applica- 
tion for  approval  is  made,  at  the  time  of 
his  death.  Mullen  v.  Short,  (1913)  38  Okla. 
333,  133  Pac.  230. 

Necessity  for  approval  by  Secretary  of  the 
Interior.  —  Since    the    passage    of    this    act 

1912  Supp.,  p.  96,  sec.  1. 

Upon  the  sale  of  an  allotment  of  an  in- 
competent Indian,  the  purchase  price  received 
by  the  United  States  has  the  same  legal 
status  as  the  allotment  itself  had,  and  there- 
fore is  not  subject  to  alienation  by  the  In- 
dian, and  property  that  is  purchased  by  the 
United  States  for  the  Indian  with  said  pur- 
chase price,  the  title  being  taken  in  the 
United  States,  also  has  the  legal  status  of 
the  allotment,  and  is  not  subject  to  aliena- 
tion. In  other  words,  the  purchase  price  of 
such  an  allotment  when  sold  by  the  United 
States,  or  its  proceeds  when  the  United 
States  uses  such  purchase  price  to  purchase 
other  property  for  the  Indian,  taking  title 


the  approval  by  the  Secretary  of  the  Interior 
of  a  deed  by  a  full-blooded  Indian  heir  is 
not  necessary  although  the  death  of  the  al- 
lottee occurred  before  the  passage  of  the  act; 
approval  by  the  court  having  jurisdiction 
over  the  estate  being  sufficient.  United 
States  V.  Knight,  (CCA.  8th  Cir.  1913) 
206  Fed.  145. 


in  the  name  of  the  United  States,  does  not 
become  subject  to  alienation  by  the  Indian. 
The  United  States  taking  the  title  in  its  own 
name  in  trust  for  the  Indian  is  as  an  express 
and  unequivocal  manifestation  of  its  inten- 
tion not  to  relinquish  the  trust — not  to  turn 
the  property  over  to  the  Indian  to  do  with 
as  l^e  may  please;  it  rests  exclusively  with 
the  United  States,  as  trustee  and  as  guard- 
ian of  the  Indian,  to  determine  when,  if  at- 
all,  it  will  relinquish  the  trust  and  turn  over 
the  property  to  the  Indian  to  do  therewith 
as  he  may  choose.  Rider  v.  La  Glair,  (Wash. 
1914)   138  Pac.  3. 


INTERIOR  DEPARTMENT. 


United  States 


Vol.  Ill,  p.  537,  sec.  441. 

Administrative  and  not  legislative  power  is  conferred  by  this  section. 
V.  George,  (1913)  228  U.  S.  14,  33  S.  a.  412,  57  U.  S.  (L.  ed.)  712. 

Vol.  Ill,  p.  537,  sec.  441,  cl.  third. 

This  section  and  clause  are  quoted  in  Leecy  v.  United  States,  (C  C  A.  8th  Or.  1911)  190 
Fed.  289. 


INTERNAL  REVENUE. 


Vol.  Ill,  p.  581,  sec.  3177. 

Enforcement  of  oleomargarine  law.  —  This 
section  is  applicable  to  the  collection  or  en- 
forcement of  the  specific  tax  imposed  on  oleo- 
margarine by  the  Act  of  August  2,  18S6,  24 
Stat.  L.  209,  c.  840,  3  Fed.  Stat.  Annot.  119. 
United  States  v.  Barnes,  (1912)  222  U.  S. 
523,  32  S.  Ct.  117,  56  U.  S.  (L.  ed.)  291, 
wherein  the  court  said:  'Tlie  cases  of  Craft 
V.  Schafer,  (C.  C.  A.  6th  Cir.  1907)  164  Fed. 


1002;  Tucker  v.  Grier,  (C,  C.  A.  8th  Cir. 
1908)  160  Fed.  611,  and  Hastings  v.  Herold, 
(C.  C.  N.  J.  1910)  184  Fed.  759,  although 
not  involving  §  3177,  disclose  some  contrari- 
ety of  opinion  in  the  lower  federal  courts 
upon  the  matter  principally  discussed  herein, 
and  we  deem  it  appropriate  to  observe  that 
our  conclusion  has  been  reached  only  after 
a  careful  consideration  of  those  cases." 
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Vol  in,  p.  603.  aec  3228. 


Vol.  in,  p.  585,  sec.  3186. 

Validity  •f  lies  m  to  snbaeqiieiit  innan- 
brances.  —  When  the  requirements  of  the  as- 
sessment  and  demand  have  been  complied 
with,  the  lien  of  the  government  is  superior 
to  that  of  anyone  acquiring  any  interests  in 
the  property  after  the  date  of  demand.  The 
government  B  lien  is  unaffected  by  the  fact 
that  a  subseqnent  incumbrancer  or  purchaser 
became  such  without  knowledge  that  the  gov- 
ernment had  any  interest  in  the  property 
or  claim  upon  it.  United  States  v.  Gurry, 
(D.  G.  Md.  1012)  201  Fed.  371,  wherein  the 
court  said:  "It  would  seem  that  by  a  com- 
paratively slight  change  of  the  statute  law 
the  rights  of  the  United  States  could  be 
sufficiently  protected  without  endangering 
the  interests  of  othtf  persons.    The  collector 

Vol.  Ill,  p.  588,  sec.  3196. 

Sale  of  chattels  not  condition  precedent.  — 
Before  resort  to  the  sale  of  real  estate  owned 
by  a  delinquent  taxpayer  can  be  had,  pro- 
ceedings need  not  be  taken  to  recover  the 

Vol.  Ill,  p.  600,  sec.  3224. 

Restraining  corporation  officers  from  pay- 
ing tax.  —  In  view  of  the  provisions  of  this 
section  and  section  3226,  3  Fed^  Stat.  Ann. 
601,  it  has  been  held  that  an  injunction  will 
not  be  granted  restraining  the  officers  of  a 

Vol.  Ill,  p.  601,  sec.  3226. 

Enforcement  of  oleomargarine  law.  —  This 
section  is  applicable  to  the  collection  and 
enforcement  of  the  specific  tax  imposed  on 
oleomargarine  by  act  of  Gongress  of  Aug.  2, 
1886,  c.  840,  24  Stat.  L.  209,  3  Fed.  Stat. 
Annot.  120.  Weaver  v.  Ewers,  (C.  G.  A.  8th 
Gir.  1912)   196  Fed.  247. 

Question  already  raised  by  application  to 
commissioner  for  review  of  assessment. — 
The  provision  of  this  section  requiring  an 
appeal  to  the  Gommissioner  of  Internal  Rev- 
enue as  a  condition  precedent  to  the  main- 
tenance of  an  action  to  recover  a  tax,  does 
not  apply  where  the  matter  has  already  been 
brougnt  before  the  commissioner  on  an  appli- 
cation to  review  an  assessment  of  taxes. 
Weaver  v.  Ewers,  (G.  G.  A.  8th  Cir.  1912) 
195  Fed.  247,  wherein  the  court  said:  "Not- 
withstanding, however,  the  provision  of  sec- 
tion 3226  above  mentioned,  that  no  suit  shall 
be  maintained  in  any  court  for  the  recovery 
of  any  internal  tax  alleged  to  have  been  er- 
roneously or  illegally  assessed  or  collected, 
or  any  penalty  claimed  to  have  been  collected 
without   authority,   or   any   sum   alleged   to 

Vol.  Ill,  p.  603,  sec.  3228. 


of  internal  revenue  at  the  time  he  makes  de- 
mand upon  the  taxpayer  might  be  required 
to  transmit  a  copy  of  the  demand  to  some 
office  in  which  judgments  and  other  recog- 
nized liens  upon  real  estate  are  recorded  and 
the  records  of  which  are  consequently  care- 
fuUv  examined  by  conveyancers.  Whether 
public  policy  does  or  does  not  require  that 
section  3186  shall  be  repealed  or  amended  in 
some  way  as  that  above  suggested  is  a  ques- 
ticMi  of  policy  for  Gongress.  The  present 
state  of  the  law  was  called  to  its  attention 
at  least  six  years  ago.  Part  1,  Proceedings 
American  Bar  Ass'n  1906,  p.  698.  It  has, 
however,  not  taken  any  action.  The  courts 
must  enforce  the  law  as  they  find  it." 


amount  due  to  the  United  States  from  tlie 
sale  of  the  chattels  and  personal  effects  of 
such  delinquents.  United  States  t.  Curry, 
(D.  a  Md.  1912)   201  Fed.  371. 


corporation  from  paying  the  corporation  tax 

Provided  for  by  Act  of  Aug.  5,  1909,  sec  38, 
ed.  Stat.  Annot.  1909  Supp.  p.  822.  Straus 
V.  Abrast  Realty  Go.,  (E.  D.  N.  Y.  1912) 
200  Fed.  327. 


have  been  excessive  or  in  any  manner  wrong- 
fully collected,  until  an  appeal  shall  have 
been  duly  made  to  the  Gommissioner  of  In- 
ternal Revenue  according  to  the  provisions 
of  the  law  in  that  regard  and  the  regulations 
of  the  Secretary  of  the  Treasury  established 
in  pursuance  thereof,  and  a  decision  of  the 
Gommissioner  has  been  had  therein,  we  are 
of  the  opinion  that,  as  the  law  does  not  re- 
quire idle  acts,  the  first  ground  of  demurrer 
must  be  overruled,  as  the  purpose  and  re- 
quirement of  the  statute  above  quoted  has 
been  fully  met  by  the  application  for  review 
of  the  assessment  made  to  the  Gommissioner 
of  Internal  Revenue  as  set  out  in  the  peti- 
tion. What  the  Gommissioner  of  Internal 
Revenue  thought  about  the  assessment  had 
been  obtained  upon  full  statement  of  the 
facts,  and  it  would  have  been  a  useless  form 
again,  after  the  tax  was  paid,  to  appeal 
to  the  Gommissioner  and  obtain  the  same 
judgment.  The  reason  for  the  appeal  did 
not  exist,  and  hence  the  appeal  SLftcr  tax  was 
paid  was  not  necessary." 


Refund   of  legacy   tax   on  contingent  in-      e.  1160,  §  3,  3  Fed.  Stat.  Annot  787.    Unit- 
terests.  —  The  limitation  provided  for  in  the       ed  States  v.  Shipley,  (G.  G.  A.  3d  Gir.  1912) 
section  does  not  apply  to  the  refund  of  leg-       197  Fed.  265. 
acy  tax  provided  for  by  Act  of  June  27,  1902, 
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Vol.  Ill,  p.  604,  sec.  3229. 

A  deputy  internal  revenne  collector  has 
authority  to  at  least  transmit  an  offer  of 
compromise,  and  when  he  turns  over  money, 
received  for  the  purpose  of  effecting  the  com- 
promise, to  his  superior,  and  it  is  retained, 
it  will  be  presumed  that  the  offer  was  accept- 
ed. Willingham  v.  United  States,  (C.  G.  A. 
6th  Cir.   1913)    208  Fed.  137. 

A  failure  to  follow  the  technical  rules  of 

Vol.  Ill,  p.  607,  sec.  3239. 

Certified  copy  of  records  of  internal  rev- 
enue collector.  —  In  Daniel  v.  State,  (1912) 
11  Ga.  App.  799,  76  S.  E.  162,  there  was  a 
holding  as  follows:  "In  the  trial  of  an  in- 
dictment for  the  illegal  sale  of  intoxicating 
liquor,  a  certified  copy  from  the  records  of 
the  internal  revenue  collector  of  the  United 
States,  showing  that  the  accused  has  paid  a 
special  tax  as  a  retail  liquor  dealer,  is  ad- 
missible in  e\  dence.  .  .  .  Whether  or  not 
such  a  certified  copy  is  evidence  of  an  ap- 

Vol.  Ill,  p.  608,  sec.  3242. 


procedure  laid  down  by  the  Internal  Revenue 
Department  will  not  invalidate  a  compromise 
under  this  section.  Willingham  v.  United 
States,  (C.  G.  A.  5th  Gir.  1913)  208  Fed. 
137. 

Compromise  of  claim  against  corporation 
failing  to  file  corporation  tax  return.  —  See 
United  States  v.  Acorn  Roofing  Co.,  (E.  D. 
N.  Y.  1912)  204  Fed.  167. 


plication  for  the  internal  revenue  tax  re- 
ceipt of  the  United  States,  as  required  by 
section  3239  of  the  Revised  Statutes  of  the 
United  States,  .  .  .  so  as  to  shift  the 
burden  of  proof  on  the  defendant,  under  the 
provisions  of  the  act  of  the  General  Assembly 
of  August  21,  1911  (Acts  1911,  p.  180),  need 
not  be  decided,  since,  under  the  decisions 
above  cited,  the  evidence  was  admissible 
without  reference  to  the  provisions  of  that 
act." 


SufiSciency  of  indictment.  —  See  John  Gund  Brewing  Co.  v.  United  States,  (C.  C.  A.  8th 
ar.  1913)  204  Fed.  17. 


Vol.  Ill,  p.  614,  sec.  3244,  cl.  third. 


repeated  processes  of  distillation,  separate 
the  spirit  from  the  oils  and  impurities  left 
in  it  by  the  distiller;  or  he  may  take  the 
refuse  material  of  the  manufacturer  of  gin- 
ger or  vanilla  extract,  saturated  with  al- 
cohol, and  by  distillation  separate  the  spirit 
from  that  material.  Henry  K.  Wampole  & 
Co.  V.  United  States,  (C.  C.  A.  3d  Cir.  1911> 
191  Fed.  673. 


Rectification  of  distilled  spirits,  in  the  legal 
sense,  means  any  process,  exclusive  of  ''origi- 
nal and  continuous  distillation  from  mash, 
wort,  or  wash,  through  continuous  closed 
vessels  and  pipes,  until  the  manufacture 
thereof  is  complete,"  by  which  the  spirits 
are  separated  from  the  substance  with  which 
it  is  mixed  or  combined.  The  rectifier  may 
take  the  raw  spirit  of  the  distiller,  and,  by 

Vol.  Ill,  p.  622,  sec.  3246. 

Apothecaries.  —  The  exemption  as  to  apoth- 
ecaries in  this  section  does  not  embrace  one 
who  recovers  alcohol  from  a  substance  with 
which  it  has  been  previously  mixed.  Henry 
K.  Wampole  &  Co.  v.  United  States,  (C.  C. 
A.  3d  Cir.  1911)  191  Fed.  573,  wherein  the 
court  said :  "Such  a  person  is  not  one  of  the 
'apothecaries'  referred  to  in  the  exempting 
clause,    [which]      .     .     .     provides  that  no 

Vol.  Ill,  p.  630,  sec.  3248. 

Bay  mm.  —  The  language  of  the  revenue 
laws  is  comprehensive  enough  to  cover  all 
distilled  spirits  and  includes  bay  rum,  which 
is  obtained  by  distilling  rum  with  the  leaves 

Vol.  Ill,  p.  647,  sec.  3271. 

Possession.  —  The  government  requires  dis-       ject  to  approval  of  the  Commissioner  of  In- 
tillers  to  furnish  distillery  warehouses,  sub-       ternal   Revenue.     It  has  placed  them  under 
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compounder  who  is  an  apothecary  shall  he 
liable  for  the  special  tax  as  to  any  spirits 
which  he  sues  exclusively  in  the  prepara- 
tion of  medicines.  The  recovery  of  spirits 
from  the  dregs  of  the  vanilla  bean  or  ginger 
root  is  not  the  business  of  an  apothecary; 
the  use  of  spirits  in  compounding  medicines 
is.  The  exempting  clause  relates  to  the  lat- 
ter and  not  the  former  business." 


of  the  bayberry,  or  by  mixing  various  oils 
with  alcohol.  Jordan  v.  Roche,  (1913)  228 
U.  S.  436,  33  S.  Ct.  573,  67  U.  S.  (L.  ed.) 
908. 


Vol  in,  p.  656,  sec.  8287.        INTERNAL  REVENUE:         VoL  HI,  p.  659,  sef.  3293. 


the  direction  and  control  of  collectorm  and 
in  immediate  charge  of  storekeepers  with  the 
keys.  It  has  through  severe  penalties  gnaxd- 
ed  against  removal  of  whisky  until  the  tax 
is  paid.  While  these  means  of  control  and 
protection  do  not  divest  the  distiller  of  title 
to  either  warehouse  or  whisky,  it  is  plain 
that  during  the  time  of  storage  he  is  made 
to  surrender  the  dominion  and  control  of  an 
owner.  This  is  none  the  less  true  because 
the  "duty  which  revenue  officers  owe  in  re- 


gard  to  the  security  of  the  warehouse  and 
the  safe-keeping  of  the  spirits  therein"  is 
to  the  government.  Nor  is  such  surrender  of 
dominion  and  control  affected  by  the  joint 
custody  of  the  warehouse  that  is  given  to 
the  storekeeper  and  proprietor.  His  proper- 
ty is  so  exclusively  held  and  dominated  by 
the  government,  that  not  even  his  creditors 
can  seize  it  through  attachment  or  other 
process.  Pattison  v.  Dale,  (C.  C.  A.  6th  Cir. 
1912)   196  Fed.  5. 


Vol.  Ill,  p.  656,  sec.  3287. 

This  section  is  cited  in  Pattison  v.  Dale,  (C.  C.  A.  6th  Qr.  1912)  196  Fed.  6. 


Vol.  Ill,  p.  659,  sec.  3293. 

Discretion  of  commissioner  in  requiring 
new  bond.  —  In  Brown  v.  Foster,  (C.  C.  A. 
4th  Cir.  1912)  194  Fed.  855,  it  appeared  that 
in  the  year  1905  one  Foster,  a  distiller,  gave 
bonds  under  this  section  to  the  United  States 
for  the  payment  of  the  taxes  due  upon  certain 
whisky  to  be  paid  within  eight  years  from 
and  after  the  entry  of  the  whisky  in  the 
bonded  warehouse,  i.  e.,  until  the  year  1913. 
His  surety  upon  the  bond  was  the  United 
States  Fidelity  &  Guaranty  Company,  and 
the  premium  *on  the  bonds  to  the  surety 
company  appears  to  have  been  paid  in  full. 
Thereafter  F.  transferred  all  his  interest  in 
the  whisky  to  the  complainant,  and  departed 
from  the  country  and  because  a  citizen  of, 
and  was  at  the  time  of  the  action  by  the 
Commissioner  of  Internal  Revenue  herein 
after  mentioned  residing  in,  the  Republic  of 
Mexico.  In  April,  1910,  the  whisky  referred 
to  was,  after  due  legal  proceedings,  adjudged 
forfeited  to  the  United  States  for  alleged 
violations  of  the  internal  revenue  law,  and 
judgment  was  rendered  for  the  value  of  the 
same  in  excess  of  the  taxes  due  the  govern- 
ment of  the  United  States,  and  thereafter  the 
whisky  was  restored  or  released  to  the  com- 
plainant, upon  his  executing  to  the  United 
States  a  bond  for  the  value  of  the  whisky 
in  excess  of  the  tax.  The  surety  on  the 
warehousing  bonds  then  gave  notice  to  the 
Commissioner  of  Interial  Revenue  that  it 
would  contest  any  claim  that  its  liability  as 
surety  on  the  bond  continued  after  such  for- 
feiture and  release,  and  in  view  of  the  com- 
plication that  had  arisen  in  the  case,  espe- 
cially the  seizure  and  release  and  the  notice 
from  the  surety,  the  commissioner  concluded 
that  a  new  bond  should  be  given  under  the 
provisions  of  this  section,  and  the  complain- 
ant having  failed  to  give  a  new  bond  when 
required  so  to  do^  the  commissioner  pro- 
ceeded to  collect  the  tax  by  distraint,  and 
advertised  the  whisky  for  sale.  The  com- 
plainant then  brought  an  action  to  enjoin 
the  sale  as  threatened  by  the  commissioner. 
The  principal  question  raised  was  whether  the 
power  lodged  in  the  commissioner  under  this 
section  to  require  a  new  bond  is  one  which 
so  far  rests  in  his  discretion  as  that  the 
court  cannot  review  his  action  in  a  case  in 
which  it  is  not  alleged  or  proven  that  any 


030 


ulterior  purpose  existed,  or  there  has  been 
any  improper  abuse  of  the  discretion  lodged 
in  him.  The  court  said:  "The  deposit  of 
the  spirits  in  the  warehouse  and  the  exten- 
sion of  the  time  for  the  payment  of  taxes 
is  solely  for  the  benefit  of  the  distiller,  and 
to  enable  him  to  give  bond  for  the  payment 
of  the  tax  instead  of  paying  the  tax  at  once. 
.  .  Except  for  this  privilege  given  to 
him,  the  government  could  call  upon  him  to 
pay  the  tax  at  once.  In  the  opinion  of  this 
court  the  facts  in  this  case  are  not  sufficient 
to  allow  the  court  to  interfere  with  the  dis- 
cretion lodged  in  the  Commissioner  of  In- 
ternal Revenue.  Where  Congress  has  com- 
mitted to  the  head  of  a  department  certain 
duties  requiring  the  exercise  of  judgment 
and  discretion,  his  action  thereon,  whether 
it  involve  questions  of  law  or  fact,  will  not 
be  reviewed  by  the  courts  unless  he  has  ex- 
ceeded his  authority,  or  this  court  should  be 
of  opinion  that  his  action  was  clearly  wrong. 
Whether  such  decision  is  right  or  wrong,  is 
not  the  question.  In  the  case  at  bar,  not 
only  the  principal  obligor  of  the  bond  de- 
parted from  the  jurisdiction  and  became  a 
citizen  of  a  foreign  country,  but  the  liquor 
in  question  had  been  seized  by  the  govern- 
ment upon  an  information  for  an  infraction 
of  the  internal  revenue  laws;  had  been  actu- 
ally adjudged  forfeited,  and  then  released  to 
a  different  party  than  the  original  distiller, 
and  the  suretv  on  the  bonds  had  notified  the 
commissioner  that  it  was  no  longer  bound 
on  his  bond.  In  view  of  these  complications, 
the  Commissioner  of  Internal  Revenue,  in 
the  exercise  of  the  discretion  vested  in  him 
by  the  terms  of  the  -statute,  required  a  new 
bond,  and  it  does  not  appear  to  this  court 
that  the  exercise  of  his  discretion  was  so 
palpably  wrong,  and  such  an  invasion  of  the 
property  rights  of  the  complainant,  as  to  re- 
quire an  interference  by  a  court  with  the 
action  of  the  Commissioner  of  Internal  Reve- 
nue. Whilst  an  ultimate  recourse  to  the  ju- 
diciary may  be  i'eserved  in  all  cases  where 
the  action  of  the  officer  is  an  invasion  of 
property  rights  and  is  in  excess  of  his  au- 
thority, or  palpably  and  clearly  erroneous, 
or  an  abuse  of  discretion  lodged  in  him,  yet 
the  case  at  bar  does  not  come  within  these 
categories.' 
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Vol  m,  p.  671,  sec.  3296.        INTERNAL  REVENUE.        ▼»••  lU.  P-  685.  «««.  3317. 


Vol.  Ill,  p.  671,  sec.  3296. 

Construction.  —  Revenue  laws  are  not  penal 
laws  in  the  sense  that  requires  them  to  be 
construed  with  great  strictness  in  favor  of 
the  defendant.  They  are  rather  to  be  re- 
garded as  remedial  in  character,  and  intend- 
ed to  prevent  fraud,  suppress  public  wrong, 
and  promote  the  public  good.  They  should 
be  so  construed  as  to  carry  out  the  intention 
of  the  legislature  in  passing  them  and  to 
most  effectually  accomplish  these  objects. 
United  States  v.  Thompson,  (W.  D.  Va. 
1911)   180  Fed.  838. 

Indictment.  —  An  indictment  is  sufficient, 
although  it  departs  from  the  eicact  language 
of  the  statute,  if  the  language  used  is  sub- 
stantially that  of  the  statute.  United  States 
V.  Thompson,  (W.  D.  Va.  1911)  189  Fed. 
838. 

An  indictment  is  sufficient  which  follows 
the  language  of  the  statute.  Rosenfeld  v. 
United  States,  (C.  C.  A.  7th  Cir.  1912)  202 
Fed.  469,  wherein  the  court  said:  "Count 
4  charges  the  violation  of  that  clause  of 
section  3296  wherein  it  is  made  a  criminal 
act  for  any  person  to  conceal  or  aid  in  the 
concealment  of  any  distilled  spirits  upon 
which  the  tax  has  not  been  paid,  and  which 
have  been  removed  to  a  place  other  than  the 
distillery  warehouse  provided  by  law,  in  that 
it  is  charged  that  defendant  unlawfully, 
knowingly,  and  willfully,  and  with  intent 
to  defraud  the  United  States,  did  conceal 
and  aid  in  the  concealment  of  certain  dis-, 
tilled  spirits  on  which  the  tax  had  not 
been  paid,  and  which  had  theretofore  unlaw- 
fullv  been  removed  from  the  Illinois  Fruit 
Distilling  Company  to  defendant's  place  of 
business.  The  language  follows  the  statute 
and  accords  with  the  language  of  the  indict- 
ment approved  by  the  Supreme  Court  in 
Pounds  V.  United  States,  171  U.  S.  35,  18 
Sup.  Ct.  729,  43  L.  Ed.  62.  The  court  says: 
'The  offense  was  purely  statutory.  In  such 
case  it  is  generally  sufficient  to  charge  the 
defendant  with  acts  coming  within  the  statu- 
tory description  in  the  substantial  words  of 
the  statute  without  any  further  expansion 
•of  the  matter — citing  United  States  v.  Sim- 
mons, 96  U.  S.  360,  24  L.  Ed.  819.  and  Unit- 
ed States  V.  Britten,  107  U.  S.  6r»5,  2  Sup. 
Ct.  612,  27  L.  ed.  520.'  The  point  there 
made  was  that  the  indictment  failed  to  al- 


lege that  there  was  a  warehouse  provided  by 
law  to  which  the  spirits  alleged  to  have  been 
concealed  should  have  been  removed.  The 
point  made  here  is  that  count  4  does  not 
charge  that  the  spirits  in  question  had 
theretofore  been  removed  from  a  certain  dis- 
tillery to  a  place  other  than  a  distillery 
warehouse,  with  intent  to  defraud  the  United 
States. 

"In  Miller  v.  United  States,  136  Fed.  681, 
69  C.  C.  A.  366,  this  court  adopted  the  rule 
above  quoted,  but  held  it  did  not  apply  to 
the  facts  of  the  case  before  it,  since  the  de- 
fendant was  there  charged  with  knowingly 
and  willfully  procuring  the  presentation  to 
the  Commissioner  of  Pensions  of  a  certain 
false  and  fraudulent  affidavit  without  nam- 
ing the  person  who  made  the  presentation, 
or  stating  that  his  name  was  unknown,  etc. 
The  indictment  was  therefore  held  insuffi- 
cient under  the  rule  laid  down  in  United 
States  V.  Simmons,  supra.  Here  no  such 
condition  exists.  Defendant  was  fully  ad- 
vised by  count  4  of  the  charge  which  he  was 
required  to  meet." 

Application  to  spirits  produced  at  illicit 
distillery.  —  "The  language  used  in  the  stat- 
ute most  plainly  makes  it  illegal  to  remove 
any  untaxed  spirits,  and  as  by  way  of  pro- 
viso it  necessarily  excepted  removals  from 
all  distilleries  to  the  warehouse  provided  by 
law  at  such  distilleries.  Therefore,  as  I  read 
it,  the  statute  forbids  all  removals  of  un- 
taxed spirits  except  from  a  registered  dis- 
tillery to  the  warehouse  at  that  distillerv; 
and,  in  case  of  brandy,  except  from  a  regis- 
tered distillery  to  the  designated  place  of 
deposit,  which  is  the  distillery  warehouse 
provided  by  law.  No  reason  suggests  itself 
why  Congress  should  have  intended  that  this 
Eftatute  should  not  apply  to  removals  of  un- 
taxed spirits  produced  at  an  illicit  distillery. 
The  statute  was  enacted  to  facilitate  the 
collection  of  revenue  from  distilled  spirits. 
There  was  therefore  reason  for  an  intent  to 
make  such  removals  as  entirely  illegal  as 
removals  from  registered  distilleries."  Unit- 
ed States  V.  Thompson,  (W.  D.  Va.  1911) 
189  Fed.  838. 

This  section  is  cited  in  Tucker  v.  United 
States,  (C.  C.  A.  7th  Cir.  1912)  196  Fed. 
200. 


Vol.  Ill,  p.  677,  sec.  3305. 

This  section  is  cited  in  Grain  Distillery  No.  8  of  Eastern  Distillery  Co.  v.  United  States, 
(C.  C.  A.  4th  Cir.  1913),  204  Fed.  429. 


Vol.  Ill,  p.  685,  sec.  3317. 

Sufficiency  of  indictment.  —  An  indictment 
was  held  to  be  sufficient  under  this  section 
although  it  failed  to  charge  directly  that  the 
revenue  tax  on  the  distilled  spirits  had  not 
been  paid  at  the  time  of  removal,  the  alle- 
gation being  that  the  removal  was  made  of 


distilled  spirits  on  which  the  defendant  "then 
and  there  well  knew  and  had  reasonable 
grounds  to  believe  that  the  internal  revenue 
tax  then  imposed  by  law  had  not  been  paid." 
Rosenfeld  v.  United  States,  (C.  C.  A.  7th 
Cir.  1912)  202  Fed.  469. 
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Vol  hi,  p.  702.  Mc.  1.  INTERNAL  REVENUE. 

Vol.  Ill,  p.  702,  sec.  1. 


Vol.  Ill,  p.  783,  aec  29. 


The  report  of  the  committee  which  sub- 
mitted to  the  House  of  Representatives  the 
draft  of  this  statute  may  properly  be  resort- 
ed to   for  the  purpose  of   determining  the 


scope  of  the  statute  passed  on  the  strengtfti 
of  it.  VV.  A.  Gaines  &  Co.  v.  Turner-Looksr 
Co.,  (a  a  A.  6th  Cir.  1913)  204  Fed.  653. 


Vol.  Ill,  p.  734,  sec.  3376. 

Insufficient  indictment  —  See  United  States  t.  Don  Kee,  (N.  D.  CkL  1911)  192  Fed.  738. 


Vol.  Ill,  p.  765,  sec.  36. 

This  section  was  not  repealed  by  the  Act 
of  Feb.  0,  1909,  ch.  100,  35  Stat.  L.  614,  Fed. 
Stat.  Annot.  1909  Supp.  p.  180,  which  re- 
lates to  the  importation  of  opium.  Marks  v. 
United  States,  (C.  C.  A.  2nd  Cir.  1912)  196 
Fed.  476,  wherein  the  court  said:  "The  Act 
of  1890  then  applies  clearly  to  the  manufac- 
ture of  opium  imported  after  1909  where  the 
manufacturer  has  no  knowledge  that  it  was 
unlawfully  imported;  to  the  manufacture  of 
opium  imported  into  this  country  prior  to 
1909,  and  to  opium  grown  in  this  country. 
In  all  these  cases  the  Act  of  1909  has  no 
application.  If  the  Act  of  1890  is  inapplica- 
ble, the  manufacture  of  opium  of  these 
classes  can  be  carried  on  with  impunity. 
Moreover,  we  think  that  the  Act  of  1890 
should  have  a  still  broader  application.  In 
our  opinion  it  applies  to  every  case  where, 
as  a  matter  of  fact,  a  man  engages  in  the 
manufacture  of  smoking  opium  in  the  United 
States,  regardless  of  whether  it  was  imported 
before  or  after  1909  and  regardless  of  his 
knowledge  concerning  its  importation.  If 
the  defendant  desired  to  engage  in  the  manu- 
facture of  smoking  opium,  he  was  obliged  to 
do  it  according  to  law,  and  if  he  did  not  do 
so  he  broke  the  statute  of  1890  notwith- 
standing that  in  case  he  knew  that  the  opium 
he  used  had  been  imported  contrary  to  law 
he  might  also  by  receiving  the  same  have 
violated  the  statute  of  1909. 

"The  statement  is  made  in  the  defendant's 
brief  in  support  of  its  argument  that  the  Act 
of  1890  is  inoperative,  that  the  Treasury  De- 
partment 'now  refuses  to  accept  the  bonds  of 
opium  manufacturers  as  provided  by  the  Act 
of  1890.*  We  think  this  statement  erroneous. 
The  regulations  of  the  Treasury  Department 
of  July  1,  1911,  to  which  our  attention  has 
been  directed,  provide  for  the  giving  of 
bonds.  Moreover  we  do  not  see  how  a  de- 
partmental refusal  to  accept  the  bonds  pre- 
scribed by  the  statute  would  constitute  any 
authority  for  the  defendant  to  violate  the 
statute.  The  Treasury  Department  cannot 
repeal  an  act  of  Congress." 

Manufacturer  of  opium  for  smoking  pur- 
poses.—  The  purpose  of  the  statute  is  to  tax 
and  regulate  the  manufacture  of  smoking 
opium,    and    it   applies,   manifestly,   to   any 

Vol.  Ill,  p.  783,  sec.  29. 

The  legacy  tax  is  not  a  lien  on  the  testa-  For  cases  on  section  29,  see  Muenter  t. 

tor's  real  estate.  —  United  States  v.  Hankey,      Union  Trust  Co.,    (C.  C.  A.  9th  Cir.  1912) 
(D.  C.  Mass.  1912)  198  Fed.  355.  195  Fed.  480;  United  States  v.  Farr,   (E.  D. 
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process  by  which  the  crude  opium  is  con- 
verted into  a  product  fit  for  smoking.  Any 
such  process  constitutes  manufacture  within 
such  a  limited  statute  even  if  it  might  not 
amount  to  manufacturer  under  a  statute  of 
general  application.  The  contrary  is  the 
equivalent  of  saying  that  the  manufacture 
of  smoking  opium  cannot  be  regulated  be- 
cause it  is  not  a  manufactured  product. 
Marks  v.  United  States,  (C.  C.  A.  2nd  Cir. 
1912)    196  Fed.  476. 

The  mere  mixing  of  smoking  opium  with 
the  residue  of  opium  that  has  been  smoked 
and  heating  the  same  is  not  a  "manufacture 
of  opium  for  smoking  purposes"  within  the 
meaning  of  the  statute.  The  manufacture 
which  the  statute  contemplates  is  complete 
when  from  the  crude  opium  there  has  been 
produced  the  smoking  opium,  with  which 
alone,  as  defendant  contended,  he  operated, 
.in  its  unsmoked  and  smoked  condition. 
United  States  v.  Shelley,  (1913)  229  U.  S. 
239,  33  S.  Ct.  635,  57  U.  8.  (L.  ed.)  1167; 
Shelley  v.  United  States,  (C.  C.  A.  2d  Cir. 
1912)  108  Fed.  88.  In  the  former  case  the 
court  said:  "Section  36  must  be  read  in  con- 
nection with  the  accompanying  administrative 
provisions,  which  render  it  clear  that  the  tax 
was  designed  to  yield  substantial  revenue, 
and  not  merely  or  primarily  to  prohibit  the 
manufacture  of  smoking  opium.  It  may 
easily  be  believed  that  if  (irrespective  of 
constitutional  limitations  upon  its  power) 
Congress  were  undertaking  to  stamp  out  the 
practice  of  opium  smoking,  it  might  prohibit 
such  processes  of  reclaiming  as  were  charged 
against  the  defendant  in  the  second  and 
third  counts  of  this  indictment.  But  it  is 
not  so  easy  to  believe,  in  the  absence  of 
clear  language  requiring  such  a  construction, 
that  in  prescribing  a  revenue  tax  upon  the 
manufacture  of  opium  for  smoking  purposes, 
it  intended  to  subject  the  same  substance 
more  than  once  to  the  tax,  or  to  require 
surveillance  over  opium-smoking  resorts — in 
which,  it  would  seem,  such  treatment  of  the 
residuum  might  most  readily  be  conducted — 
the  same  as  over  a  factory  or  other  estab- 
lishment where  the  primary  conversion  of 
crude  opium  into  smoking  opium  is  con- 
ducted." 


Vol  III,  p.  784,  sec  30. 


INTERNAL  REVENUE.        Vol.  Ill,  p.  805,  sec.  3465. 


Pa.  1912)  196  Fed.  996;  United  States  v. 
Fittfl,  (S.  D.  M.  Y.  1912)  197  Fed.  1007; 
Baldwin  v.  Eidman,  (S.  D.  N.  Y.  1913)  202 
Fed.  968;  Ford  v.  United  States,    (CCA. 

■ 

Vol.  Ill,  p.  784,  sec.  30. 

Natute  of  remedy.—- A  common-law  action 
may  not  be  maintained  under  this  section  to 
recover  the  tax  from  an  executor  as  a  debt. 
United  States  ▼.  Fitts,  (S.  D.  N.  Y.  1912) 
197  Fed.  1007,  wherein  the  court  said :  "The 
precise  question  here  presented  came  up  un- 
der the  act  of  1864,  supra,  before  the  Dis- 
trict Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania  in  1886. 
Butler,  J.,  held  that  the  statute  provided  a 
specific  method  for  collecting  the  tax  on  lega- 
cies and  successions;  that  the  tax  was  made 
a  lien  on  all  the  decedent's  property,  and 
that,  in  case  the  executor  did  not  pay  it  to 
the  collector,  provision  was  made  in  the  stat- 
ute whereby  the  lien  should  be  enforced  by 
suit  against  any  one  having  possession  and 
the  property  be  sold  under  the  judgment.  It 
was  pointed  out  that  there  was  no  provision 
for  suit  against  the  executor  or  administra- 
tor,   and    that,    as   the   statute   provided    a 

Vol.  Ill,  p.  787,  sec.  3. 

The  words  "which  shall  not  haVe  become 
vested,''  mean  the  same  as  "absolutely  vested 
in  possession  or  enjoyment"  in  a  later  clause 
of  the  same  section.  United  States  v.  Fidel- 
ity Trust  Co.,  (1911)  222  U.  S.  158,  32  S. 
Ct.  69,  56  U.  S.  (L.  ed.)  137;  Beer  v.  Mof- 
fatt,   (D.  C.  N.  J.  1912)   192  Fed.  984. 

Limitation  of  time  for  refunding.  —  The 
period  of  limitation  prescribed  by  section 
3228  of  the  Revised  Statutes  (3  Fed.  Stat. 
Annot.  603)  does  not  apply  to  applications 
for  refund  under  this  section.  United  States 
V.  Shipley,  (C.  C.  A.  3d  Cir.  1912)  197  Fed. 
265,  where  the  court  said:  "It  hardly  needs 
argument  to  support  the  statement  that  if 
the  limitation  prescribed  in  section  3228  does 
not,  proprio  vigore,  apply  to  claims  made 
under  the  special  Refunding  Act  of  June  27, 
1902,  it  is  entirely  beyond  the  power  of  the 
Secretary  of  the  Treasury  or  the  Commis- 
sioner of  Internal  Revenue  to  prescribe  such 
a  limitation.  To  hold  otherwise  would  bring 
us  to  the  absurd  conclusion  that  the  secre- 
tary, in  the  guise  of  a  regulation,  could  cur- 
tail or  diminish  the  right  which  Congress, 
by  lawful  enactment,  had  conferred  upon  a 
designated  class  of  persons.  If  he  could  by 
any  regulation  have  adopted  the  two  years 
period  of  section  3228,  he  could  likewise  have 

Vol.  Ill,  p.  805,  sec.  3465. 

Rights  of  sureties.  —  The  act  of  1833,  here 
referred  to,  was  an  act  providing  for  the  col- 
lection of  debts  due  by  or  to  the  government, 
and  in  said  act  there  is  a  provision  defining 
and  fixing  the  rights  of  sureties  who  were 
compelled  to  pay  the  debt  of  their  principal. 
Tlie  act  of  1864  makes  no  provision  for  the 


2d  Cir.  1913)  205  Fed.  130;  Eidman  v.  Bald- 
win, (C.  C.  A.  2d  Cir.  1913)  206  Fed.  428; 
Muenter  v.  Bliss^  (C.  C.  A.  9th  Cir.  1913) 
208  Fed.  140. 


method  for  enforcing  compliance  with  its 
terms,  no  other  remedy  could  be  resorted  to. 
U.  S.  v.  Trucks*  Adm'r  (D.  C.)  27  Fed.  541. 
This  decision  was  upheld  by  the  Circuit 
Court  of  the  Third  Circuit  in  United  States 
V.  Trucks'  Adm'r,  28  Fed.  846,  in  an  opinion 
by  McKennan,  J.  The  question  was  squarely 
before  the  court  and  the  decision  went  to  the 
merits,  the  court  holding  that  a  common-law 
action  could  not  be  maintained  to  enforce  the 
payment  of  legacy  taxes  imposed  by  the  Act 
of  June  30,  1864,  and  that  the  United  States 
must  pursue  the  remedy  of  the  statute  where 
the  tax  had  not  been  paid.  The  act  of  1S98 
being,  as  heretofore  pointed  out,  literally  the 
same  in  this  regard  as  the  act  of  1864,  it 
may  be  said  that  the  Trucks'  Case  has  been 
authority  for  25  years,  and  any  other  inter- 
pretation would  hardly  be  justified  in  a  court 
of  first  instance." 


prescribed  any  longer  or  shorter  period.  It 
follows,  then,  that  if  the  period  of  limitation 
ordained  in  section  3228  applies  to  this  act, 
it  is  because  it  applies  to  any  and  all  acts, 
special  or  otherwise,  by  which  for  any  reason 
Congress  directs  money  to  be  refunded  or 
paid  to  a  particular  class  of  persons.  We 
have  already  stated  reasons  for  our  conclu-*^ 
sion  that  this  Refunding  Act  is  quite  inde- 
pendent of  the  general  system  of  revenue 
laws,  of  which  the  sections  of  the  Revised 
Statutes  above  referred  to  are  a  part.  Sec- 
tion 3228  applies,  as  contended  for  by  the 
defendant  in  error,  only  to  claims  based  on 
applications  arising  out  of  errors  or  illegali- 
ties in  the  assessment  or  collection  of  such 
taxes  as  are  provided  for  and  imposed  under 
the  general  system  of  the  revenue  laws,  of 
which  said  section  is  a  part.  But  the  Re- 
funding Act  is  not  part  of  the  revenue  sys- 
tem, but  a  distinct  and  special  enactment  in 
no  wise  concerning  the  levyinsj  or  collecting 
of  the  tax,  but  creating  an  obligation  to  pay 
money  to  certain  claimants." 

Ministerial  duty.  —  The  duty  imposed  upon 
the  Secretary  of  the  Treasury  under  the  sec- 
tion is  ministerial,  and  not  executive  or 
2 nasi  I'udicial.  United  States  v.  Shipley,  (C. 
I.  A,  3d  Cir.  1912)  197  Fed.  265. 


protection  of  sureties,  and  hence  the  rights 
of  sureties  not  being  fixed  by  the  act,  deny- 
ing to  them  the  right  of  subrogation,  their 
rights  must  be  determined  by  the  common 
law.  Lewis*  Adm'r  v.  United  States  Fidelity 
&  Guaranty  Co.,  (1911)  144  Ky.  425,  138 
S.  W.  305,  'Ann.  Cas.  1913A  664. 
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1909  Supp.,  p.  250.     [Act  of  June  21,  1906.] 
K.  S.  MC.  3240  «s  Mneiided  is  cited  iit  People  t.  Lalonde,  (1912)  171  Ifich.  28C,  137  N.  W.  74. 

1 909  Supp.,  p.  253.      [Act  of  Feb.  i.  1909.-\ 

Bay  mm.  —  This  act  ia  not  a  declaration  by  Congress  that  bay  rum  was  not  subject  to  a 
tax  under  prior  statutes,  but  a  more  explicit  expression  of  the  purposes  of  such  statutes. 
Jordan  v.  Roche,  (1913)  228  U.  S.  436,  33  S.  Ct.  673,  57  U.  S.  (L.  ed.)  908. 


1S09  Supp.,  p.  826,  sec.  33. 

Lottery.  —  In  United  States  v.  One  Box  of 
Tobacco,  "Foot  Prints"  (C.  C.  A.  4th  Cir. 
1911)  190  Fed.  731,  the  court  construing  the 
word  "lottery"  as  used  in  this  statute,  said: 
"In  our  view  it  will  not  do  to  limit  the  defi- 
nition of  a  lottery  to  a  scheme  whereby  the 
value  of  the  certi^cate  is  dependent  upon  lot 
or  chance.  It  does  and  should  equally  in- 
clude a  scheme  whereby  the  possession  and 
enjoyment  of  the  prize  is  made  to  depend  on 
lot  or  chance  however  compassed.     The  rule 

1909  Supp.,  p.  829,  sec.  38. 

Construction.  —  This  act,  levying,  as  it 
does,  a  tax  upon  the  citizen,  must  be  strictly 
construed;  it  cannot  be  enlarged  by  construc- 
tion to  cover  matters  not  clearly  within  its 
purport.  The  question  is  not  what  Congress 
might  have  done  or  should  have  done,  but 
what  it  actually  did  do.  When  this  is  ascer- 
tained the  duty  of  the  court  is  accomplished. 
Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  (D. 
C.  N.  J.  1912)  198  Fed.  199;  Pennsylvania 
-Steel  Co.  V.  New  York  City  R.  Co.,  (C.  C. 
A.  2d  Cir.  1912)   198  Fed.  774. 

"A  reference  to  the  language  of  the  act  is 
sufficient  to  show  that  it  does  not  in  terms 
impose  a  tax  upon  corporate  property  or 
franchises  as  such,  nor  upon  the  income  aris- 
ing from  the  conduct  of  business  unless  it  be 
carried  on  by  the  corporation.  Nor  does  it 
in  terms  impose  any  duty  upon  the  receivers 
of  corporations  or  of  corporate  property, 
with  respect  to  paying  taxes  upon  the  income 
arising  from  their  management  of  the  cor- 
porate assets,  or  with  respect  to  making  any 
return  of  such  income."  United  States  v. 
Whitridge,  (1913)  231  U.  S.  144,  34  S.  Ct. 
24. 

•  Building  and  loan  association.  —  In  Pacific 
Building  &  Loan  Ass'n  v.  Hartson,  (W.  D. 
Wash.  1913)  201  Fed.  1011,  a  building  and 
loan  association  was  held  under  the  facts 
shown  to  be  subject  to  a  tax  under  this  sec- 
tion. The  court  said:  "In  view  of  the  provi- 
sions for  the  loaning  of  the  funds  of  the  cor- 
poration to  non members,  for  issuing  preferred 
or  guaranteed  interest-paying  stock,  and  that 
allowing  thfi  directors,  upon  finding  that  the 
income  of  the  association  cannot  be  loaned 
profitably,  to  'cancel  any  outstanding  certifi- 
cates of  general  stock  not  borrowed  upon/ 
paying  the  holder  the  book  value  of  the  stock 
so  canceled,  thereby  being  authorized  to  re- 
tire any  and  all  stock  in  their  discretion,  it 


of  construction  in  such  cases,  while  properly 
strict,  should  not  be  such  as  to  emasculate 
the  true  meaning  of  the  provision,  and  we 
are  entirely  sure  that  the  prohibition  was 
aimed  against  the  use  in  connection  with  the 
packing  of  tobacco  of  any  device  for  the  dis- 
tribution of  prizes,  to  be  effected  by  the  aid 
of  lot  or  chance,  and  was  entirely  indifferent 
to  the  particular  means  used  to  accomplish 
the  result." 
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is  clear  that  the  complainant  cannot  be  said 
to  be  'organized  .  .  .  exclusively  for  the  mu- 
tual benefit  of  the  members,  no  part  of  the 
net  income  of  which  inures  to  the  benefit  of 
any  private  stockholders  or  individuals.'" 
See  also  Parkview  Building  &  Loan  Ass'n  v. 
Herold,  (D.  C.  N.  J.  1913)  203  Fed.  876. 

The  act  is  inapplicable  to  receivers.  Penn- 
sylvania Steel  Co.  V.  New  York  City  BL  Co., 
(C.  C.  A.  2d  Cir.  1912)  198  Fed.  774. 

Not  an  income  tax.  —  The  tax  provided  for 
by  this  section  was  not  intended  to  be  and 
was  not  in  any  proper  sense  an  income  tax 
law.  United  States  v.  Whitridge,  (1913)  231 
U.  S.  144,  34  S.  Ct.  24 ;  Stratton's  Independ- 
ence V.  Howbert,  (1913)  231  U.  S.  399,  34  S. 
Ct,  136.  In  the  latter  case  the  court  said: 
"This  court  had  decided  in  the  Pollock  Case 
[157  U.  S.  429,  15  S.  Ct.  673,  39  U.  S.  (L. 
ed.)  759,  158  U.  S.  601,  15  S.  Ct.  912]  that 
the  income  tax  law  of  1894  amounted  in  ef- 
fect to  a  direct  tax  upon  property,  and  was 
invalid  because  not  apportioned  according  to 
population  as  prescribeid  by  the  Constitution. 
The  act  of  1909  avoided  this  difficulty  by 
imposing  not  an  income  tax,  but  an  excise 
tax  upon  the  conduct  of  business  in  a  cor- 
porate capacity,  measuring,  however,  the 
amount  of  tax  by  the  income  of  the  corpora- 
tion, with  certain  qualifications  prescribed  by 
the  act  itself." 

"Income."  —  In  Sargent  Land  Co.  v.  Von 
Baumbach,  (D.  C.  Minn.  1913)  207  Fed.  423, 
the  court  said:  "W^hat  does  the  word  in- 
come' mean?  In  ordinary  speech  people  rec- 
ognize a  di  (Terence  between  capital  and  in- 
come. I  believe  that  the  ordinary  meaning 
attached  to  income,  when  it  is  not  derived 
from  personal  exertion,  is  that  it  is  some- 
thing produced  by  capital  without  impairing 
that  capital,  and  which  leaves  the  property 
intact,  and  that  nothing  can   be  called  in- 
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come,  for  the  purpose  of  this  act,  which  takes 
away  from  the  property  itself.  If  it  does, 
then  it  ceases  to  be  income  and  amounts  to 
a  sale  of  capital  assets." 

Proceeds  of  ores  mined  by  a  corporation  on 
its  own  premises  are  "income"  within  the 
meaning  of  the  section.  Stratton's  Independ- 
ence V.  Howbert,  (1913)  231  U.  S.  399,  34 
S.  Ct.  136,  wherein  the  court  said:  '^As  to 
what  should  be  deemed  'income'  within  the 
meaning  of  §  38,  it  of  course  need  not  be 
such  an  income  as  would  have  been  taxable 
as  such,  for  at  that  time  (the  Sixteenth 
Amendment  not  having  been  as  yet  ratified) 
income  was  not  taxable  as  such  by  Congress 
withoiit  apportionment  according  to  .popula- 
tion, and  this  tax  was  not  so  apportioned. 
Evidently  Congress  adopted  the  income  as 
the  measure  of  the  tax  to  be  imposed  with 
respect  to  the  doing  of  business  in  corporate 
form  because  it  desired  that  the  excise  should 
be  imposed,  approximately  at  least,  with  re- 
gard to  the  amount  of  benefit  presumably  de- 
rived by  such  corporations  from  the  current 
operations  of  the  government.  In  Flint  v. 
Stone  Tracy  Co.,  (1911)  220  U.  S.  107,  166, 
it  was  held  that  Congress  in  exercising  the 
right  to  tax  a  legitimate  subject  of  taxation 
as  a  franchise  or  privilege  was  not  debarred 
by  the  Constitution  from  measuring  the  taxa- 
tion by  the  total  income,  although  derived  in 
part  from  property  which,  considered  by  it- 
self, was  not  taxable.  It  was  reasonable  that 
Congress  should  fix  upon  gross  income,  with- 
out distinction  as  to  source,  as  a  convenient 
and  sufficiently  accurate  index  of  the  impor- 
tance of  the  business  transacted.  And  from 
this  point  of  view,  it  makes  little  difference 
that  the  income  may  arise  from  a  business 
that  theoretically  or  practically  involves  a 
wasting  of  a  capital." 

So  called  "dividends"  awarded  annually  to 
policy  holders  in  an  insurance  company  have 
been  held  not  to  form  a  part  of  the  com- 
pany's "net  income  .  .  .  received  by  it  .  .  . 
during  such  year."  Herold  v.  Mutual  Benefit 
Life  Ins.  Co.,  (C.  C.  A.  3d  Cir.  1913)  201 
Fed.  918,  affirming  (D.  C.  N.  Y.  1912)  198 
Fed.    199. 

Income  realized  from  assets  of  bankrupt 
corporation.  —  Congress  did  not  intend  by 
this  section  to  impose  a  tax  upon  the  income 
realized  from  the  assets  of  a  bankrupt  cor- 
poration, whose  property  had  been  taken  over 
by  a  court,  through  its  officers,  to  be  mar- 
shaled and  distributed.  Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.  Co.,  (S.  D.  N.  Y. 
1912)   193  Fed.  280. 

Doing  business.  —  The  tax  is  imposed  not 
upon  the  franchises  of  the  corporation  irre- 
spective of  their  use  in  business,  nor  upon 
the  property  of  the  corporation,  but  upon  the 
doing  of  corporate  business,  McCoach  v. 
Minehill  k  S.  H.  R.  Co.,  (1913)  228  U.  S. 
295,  33  S.  Ct.  419,  67  U.  S.  (L.  ed.)  842. 
See  also  Sargent  Land  Co.  v.  Von  Baumbach, 
(D.  C.  Minn.  1913)  207  Fed.  423. 

The  corporation  subject  to  the  tax  must  be 
organized  for  the  purpose  of  doing  business, 
and,  in  addition  thereto,  must  be  actually 
engaged    in    such    activities.      Emery,    Bird, 
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Thayer  Realty  Co.  v.  United  States,  (W.  D. 
Mo.    1912)    198   Fed.  242. 

Where  it  appeared  that  certain  members  of 
a  department  store  firm,  who  individually 
owned  the  real  estate  rented  to  the  firm,  or- 
ganized a  corporation  for  the  purpose  of 
holding  title  to  such  real  estate,  such  corpo- 
ration having  power  at  first  to  buy,  sell,  rent 
and  exchange  property  and  to  do  a  general 
merchandise  business,  but  in  fact  never  exer- 
cised such  powers,  except  to  hold  title  to  and 
rent  the  real  estate  in  question  and  distrib- 
ute the  proceeds  of  the  rent  in  the  form  of 
dividends,  and  later  amended  its  charter  so 
as  to  limit  its  corporate  powers  merely  to 
the  ownership  and  rental  of  the  property, 
with  distribution  of  proceeds,  it  was  held 
that  the  corporation  was  not  "doing  busi- 
ness" within  the  meaning  of  that  term  as 
used  in  this  law.  Abrast  Realty  Co.  v.  Max- 
well,  (E.  D.  N.  Y.  1913)   206  Fed.  333. 

A  railroad  company  is  not  doing  business 
so  as  to  make  it  liable  for  a  corporate  tax 
if  its  road  has  been  leased,  and  its  only  du- 
ties are  to  receive  rent  and  pay  dividends. 
McCoach  V.  Minehill  &  S.  H.  R.  Co.,  (1913) 
228  U.  S.  295,  33  S.  Ct.  419,  67  U.  S.  (L. 
ed.)   842. 

A  corporation  organized  under  the  laws  of 
a  state  for  the  purpose  of  owning  the  stock 
of  a  Canadian  corporation,  and  having  prac- 
tically no  other  assets,  and  doing  no  busi- 
ness except  receiving  the  dividends  from  the 
Canadian  corporation  and  distributing  them 
as  dividends  among  its  own  stockholders,  is 
not  "carrying  on  or  doing  business"  within 
the  meaning  of  this  section.  United  States 
V.  Nipissing  Mines  Co.,  (C.  C.  A.  2d  Cir. 
1913)   206  Fed.  431. 

"Depreciation."  —  A  mining  corporation  is 
not  entitled  to  deduct  the  value  of  ore  in 
place  and  before  it  is  mined  as  "depreciation" 
within  the  meaning  of  the  section.  Strat- 
ton's Independence  v.  Howbert,  (1913)  231 
U.  S.  399,  34  S.  Ct.  136. 

"The  ordinary  definition  of  'depreciation* 
IS  the  lessening  of  value.  As  applied  to  min- 
ing properties,  the  word  carries  with  it,  as 
in  the  case  of  anv  other  business,  the  idea  of 
deterioration  in  visible  improvements,  such 
as  mills  and  other  surface  structures  and 
perhaps  the  underground  improvements  so 
far  as  they  are  put  in  by  the  hand  of  man, 
and  therefore,  speaking  popularly,  when  we 
think  of  depreciation  in  mining  properties, 
we  think  of  a  lessening  in  value  by  time,  or 
perhaps  by  accident,  of  those  physical  ele- 
ments which  go  to  develop  and  to  improve 
the  property.  Now,  does  this  meaning,  com- 
monly entertained  and  accepted  and  which  is 
common  to  every  class  of  corporations,  be- 
come enlarged  in  case  of  mining  companies 
so  as  to  make  the  extraction  of  ore  likewise 
an  element  of  depreciation?  The  court's  view 
is  that  it  does  not.  This  conclusion  is  in 
part  induced  by  the  reasons  which  have  been 
above  discussed  in  connection  with  the  term 
'net  income*  and  in  part  by  the  peculiar  na- 
ture of  the  mining  business.  This  latter  is 
sui  generis.  It  lives  by  dying.  It  is  a  busi- 
ness   that    is    intrinsically    uncertain.      The 
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■egregation  of  part  of  a  stock  of  goods  is  a 
definite  detraction  from  the  whole.  The  ex- 
cavation of  a  body  of  ore,  however,  may  re- 
veal other  bodies  and  result  in  immeasurable 
increment.  The  taking  out  of  ore,  while  in 
a  sense  depreciation  from  the  body,  very 
often  leads  to  the  revealing  of  still  larger 
bodies,  and  thus  results,  not  in  a  lessening 
of  the  value  of  the  claim,  but  in  a  great  in- 
crease in  such  value.  Mining  excavation, 
when  properly  conducted,  is  very  often  more 
a  development  than  a  waste  or  a  detraction. 
As  applied  to  this  class  of  corporation,  hav- 
ing as  its  purpose  to  exhaust — it  may  be  a 
year  hence  or  a  hundred  years  hence — the 
body  of  ore  for  profit,  the  mere  fact  that  ore 
may  be  extracted  does  not  in  my  judgment 
maice  the  value  of  such  ore  an  element  to  be 
classed  and  deducted  as  a  depreciation  of  the 
property."  Strat ton's  Independence  v.  How- 
bert,  (D.  C.  Colo.  1912)  207  Fed.  439. 

Reasonable  allowances  for  depreciation  of 
property.  —  "This  statute  provides  for  a  de- 
duction of  all  losses  actually  sustained  with- 
in the  year,  including  reasonable  allowances 
for  depreciation  of  property,  if  any.  That  is 
within  the  second  subdivision  of  section  38. 
The  circumstance  that  in  the  third  subdivi- 
sion of  section  38,  where  the  form  of  making 
the  return  is  provided  for,  the  same  words 
are  repeated  with  a  slight  modification  re- 
quiring a  separate  statement  of  any  amounts 
allowed  for  depreciation  of  property,  does  not 
in  my  opinion  change  the  moaning  of  the 
words  used  in  the  second  subdivision  of  the 
paragraph.  The  word  'allowed'  refers  to  an 
allowance  by  the  Commissioner  of  Internal 
Revenue,  and  his  allowance  or  disallowance 
ends  the  matter  unless  some  case  is  made 
out,  upon  the  strength  of  which  a  party  may 
come  into  court  to  test  the  reasonableness  of 
the  allowance  or  disallowance  by  the  com- 
missioner. The  suggestion  that  th^re  can  be 
no  allowance  for  depreciation  unless  such  de- 
preciation is  entered  in  the  books  of  the 
company,  recorded  from  time  to  time,  seems 
to  me  without  force.  The  books  may  be  very 
badly  kept,  kept  in  such  a  way  as  wHl  in  the 
end  bring  them  into  trouble  and  difficulty; 
but  this  act  does  not  provide  any  penalty  for 
bad  bookkeeping.  It  simply  provides  that  I 
per  cent,  of  the  net  profit  of  the  various  cor- 
porations shall  be  turned  over  to  the  govern- 
ment, and  provides  that  in  finding  out  that 
net  profit  there  shall  be  a  reasonable  allow- 
ance for  depreciation."  United  States  v. 
Nipissing  Mines  Co.,  (S.  D.  N.  Y.  1914)  202 
Fed.  803. 

Injunction  to  restrain  payment  of  tax. — 
An  injunction  will  not  be  granted  against 
the  officers  of  a  corporation  to  restrain  them 
from  paying  the  corporation  tax  provided  for 
in  this  section,  as  its  effect,  if  sufficient  to 
justify  a  resistance  to  collection,  would  be 
to  restrain  the  collection  of  taxes,  contrary 
to  the  provisions  of  the  Revised  Statutes  of 
the  United  States,  §  3224,  3  Fed.  St.  Ann. 
600.  Straus  v.  Abrast  Realty  Co.,  (E.  D. 
N.  Y.  1912)   200  Fed.  327, 

Suit  for  taxes  wrongfully  assessed.  —  In 
Emery,  Bird,  Thayer   Realty   Co.  ▼.  United 
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States,  (W.  D.  Mo.  1912)  198  Fed.  242,  on* 
of  the  questions  in  dispute  was  as  follows: 
Can  the  plaintiff  bring  suit  to  recover  taxes, 
alleged  to  have  been  wrongfully  assessed  and 
collected  under  the  Corporation  Tax  Law,  di- 
rectly against  the  United  States  under  the 
Tucker  Act,  other  requirements  of  law  hav- 
ing been  complied  with,  or  is  its  remedy 
against  the  Collector  of  Internal  Revenue  by 
whom  the  as^ssment  and  collection  were 
made?  The  court  answered  the  question  in 
the  affirmative,  saying:  *'The  first  question 
is  no  longer  an  open  one  in  this  jurisdiction. 
The  precise  question  was  before  the  Court  of 
Appeals  for  thi-^  circuit  in  Christie- Street 
Commission  Co.  v.  United  States,  136  Fed. 
320,  69  C.  C.  A.  464.  It  was  there  held: 
'A  claim  to  recover  back  internal  revenue 
taxes  illegally  exacted  under  a  misconstruc- 
tion of  the  war  revenue  law  of  1898  is  a 
claim  founded  upon  a  law  of  Congress,  with- 
in the  meaning  of  the  act  of  March  3,  1887, 
and  it  may  be  enforced  by  an  action  directly 
against  the  United  States  under  that  act, 
after  it  has  been  presented  to  the  commis- 
sioner of  internal  revenue,  whether  it  has 
received  his  approval  or  not,  and  whether  it 
is  an  action  on  a  contract  or  an  action 
sounding  in  tort.'  In  the  opinion  Sanborn,  J., 
said:  'The  acts  of  1855  and  1887  here  under 
consideration  mark  a  rational  and  gratifying 
advance  in  civilization  and  public  policy, 
and  they  should  be  liberally  construed  to 
accomplish  the  benign  purpose  of  their  en- 
actment. The  theory  that  a  nation  or  its 
government  should  refuse  to  submit  its  con- 
troversies with  its  citizens  to  the  adjudica- 
tion of  impartial  tribunals  is  but  the  faat 
receding  echo  of  the  rule  that  the  king  can 
do  no  wrong.  There  are  few  more  grievous 
wrongs  than  the  denial  by  a  nation  of  a 
hearing  and  trial  of  the  just  claims  which 
its  citizens  may  have  against  it.  There  is 
no  reason  why  a  government  should  not  sub- 
mit its  controversies  with  its  subjects  to 
adjudication,  or  why  it  should  not  itself 
practice  that  justice  whose  administration  is 
the  great  purpose  of  its  existence.  Justice 
demands,  and  a  wise  public  policy  requires, 
that  nations  should  submit  themselves  to  the 
judgments  of  impartial  tribunals,  to  the  en- 
forcement of  their  contracts  and  to  satisfac- 
tion of  their  wrongs  as  universally  as  indi- 
viduals. The  decisions  of  the  Supreme  Court 
upon  the  specific  question  before  us  evidence 
a  constantly  increasing  tendency  to  adopt 
this  view.'  All  the  decisions  of  the  Supreme 
Court  of  the  United  States  now  urged  by 
counsel  for  the  government,  which  have  any 
bearing  upon  the  matter  in .  dispute,  were 
urged  upon  the  attention  of  the  Circuit  Court 
of  Appeals  by  the  writer  of  this  opinion,  then 
counsel  for  the  United  States,  and  received 
full  consideration.  To  seek  a  decision  in 
conflict  with  the  doctrine  announced  in 
Christie-Street  Commission  Co.  v.  United 
States,  supra,  is  to  ask  this  court  to  disre- 
gard the  deliberate  judgment  of  a  superior 
court  of  controlling  authority.  Apart  from 
all  other  considerations,  such  a  policy  would 
lead  to  instability  and  endless  confusion,  and 
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is  indefensible  from  every  point  of  view. 
Furthermore,  the  doctrine  announced  in  that 
case  commends  itself  to  my  judgment.  I  am 
unable  to  perceive  either  justice  or  advan- 
tage in  the  procedure  upon  which  the  gov- 
«rnment  insists/' 

Payment  under  protest.  —  In  Abrast  Realty 
Co.  ▼.  Maxwell,  (E.  D.  N.  Y.  1913)  206  Fed. 
333,  it  appeared  that  a  corporation  tax  was 
assessed,  under  the  provisions  of  this  section, 
and,  not  being  paid,  a  writ  of  distraint  was 
issued  by  the  collector.  Notification  having 
been  given  the  corporation  that  the  tax 
would  be  collected  by  levy,  sufficient  funds 
were  in  the  hands  of  a  representative  of  the 
•corporation,  so  that  the  deputy  collector  was 
able  to  count  out  and  take  the  amount  nec- 
•essary  to  cover  the  tax.  It  was  held  that 
there  was  a  sufficient  protest  to  enable  the 
corporation  to  recover  the  tax  from  the  col- 
lector on  proof  that  the  corporation  was  not 
liable  to  pay  a  tax. 

''Orgamzed  for  profit"  In  Sargent  Land 
Co.  V.  Von  Baumbach,  (D.  C.  Minn.  1913) 
207  Fed.  423,  the  court  said:  "It  is  said 
that  no  company  comes  within  the  operation 
of  this  act  unless  it  is  organized  for  profit. 
I  do  not  know  that  it  is  necessary  to  decide 
-exactly  what  that  means  in  this  case,  al- 
though my  present  opinion  is  that  the  words 
'organized  for  profit'  are  used  to  distinguish 
these  corporations  from  charitable  corpora- 
tions; that  any  corporation  organized  by  pri- 
vate persons  for  their  own  advantage  and 
interest,  and  not  for  social,  charitable,  or 
beneficent  purposes,  is  organized  for  profit; 
and  that  a  company  organized  as  these  com- 
panies were,  to  acquire  title  to  an  estate  for 
the  purpose  of  liquidating  it  and  dividing  the 
proceeds  among  the  owners,  is  organized  for 


'profit,'  as  that  term  is  used  in  the  act  in 
question." 

Dissolution.  —  In  United  States  t.  Gen- 
eral Inspection  &  Loading  Co.,  (D.  C.  N.  J. 
1911)  192  Fed.  223,  it  was  held  that  dissolu- 
tion prior  to  the  time  when  the  amount  of 
the  tax  is  ascertained,  pursuant  to  the  stat- 
ute, did  not,  under  the  circumstances  of  that 
case,  enable  the  corporation  to  escape  lia- 
bility. 

Returns  required  from  all  business  corpora- 
tions.—  This  statute  explicitly  requires  re- 
turns from  all  business  corporations,  whether 
or  not  they  had  any  net  incomes  during  the 
year.  Manifestly  corporations  which  had  no 
net  incomes  could  not  be  required  to  pay  an 
income  tax.  Nevertheless,  the  law  expressly 
required  a  return.  United  States  v.  Military 
Const.  Co.,  (W.  D.  Mo.  1913)  204  Fed.  153; 
United  States  v.  Acorn  Roofing  Co.,  (£.  D. 
N.  Y.  1912)   204  Fed.  167. 

Mining  corporations  are  within  the  general 
description  of  this  section,  which  comprises 
"every  corporation,  joint  stock  company  or 
association  organized  for  profit  and  having  a 
capital  stock  represented  by  shares,  .  .  . 
and  engaged  in  business  in  any  state  or  ter- 
ritory of  the  United  States."  The  act  speci- 
fies those  classes  of  corporations  that  are  to 
be  exempt  from  its  operation,  and  mining 
corporations  are  not  among  them.  Those  ex- 
empted are  labor,  agricultural  or  horticul- 
tural organizations,  fraternal  beneficiary  so- 
cieties, orders  or  associations  operating  un- 
der the  lodge  system,  domestic  building  and 
loan  associations,  corporations  and  associa- 
tions organized  and  operated  for  religious, 
charitable,  or  educational  purposes,  etc. 
Stratton's  Independence  v.  Howbert,  (1913) 
231  U.  S.  399,  34  S.  Ct.  136. 
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This  clause  is  considered  in   United   States   v.  General  Inspection   &   Loading  Co.,    (D. 
€.  N.  J.  1913)  204  Fed.  657. 
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The  power  of  Congress  to  regulate  com- 
merce among  the  several  states  is  supreme 
and  plenary.  It  is  complete  in  itself,  may 
be  exercised  to  its  unmost  extent,  and  ac- 
knowledges no '  limitations  other  than  are 
prescribed  in  the  Constitution.  The  convic- 
tion of  its  necessity  sprang  from  the  disas- 
trous experiences  under  the  Confederation 
when  the  states  vied  in  discriminatory 
measures  against  each  other.  In  order  to 
end  these  evils,  the  grant  in  the  Constitu- 
tion conferred  upon  Congress  an  authority 
at  all  times  adequate  to  secure  the  freedom 
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of  interstate  commercial  Intercourse  from 
state  control  and  to  provide  effective  regu- 
lation of  that  intercourse  as  the  national 
interest  may  demand.  Minnesota  Rate  Cases, 
(1913)  230  U.  S.  352,  398,  33  S.  Ct.  729, 
57  U.  S.  (L.  ed.)  1511,  48  L.R.A.(N.S.)  1151. 
Effect  on  state  statutes.  —  State  statutes 
in  conflict  with  the  Interstate  Commerce  Act 
are  invalid.  Loomis  v.  Lehigh  Valley  R.  Co., 
(1913)  208  N.  Y.  312,  101  N.  E.  907;  Cleve- 
land, C,  C.  &  St.  L.  Rv.  Co.  V.  Haves,  (Ind. 
1913)  102  N.  E.  34;  Ford  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,    (1913)    123  Minn.  87,  343  N. 
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W.  249;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Beatty, 

(1912)  34  Okla.  321,  126  Pac.  736,  42  L.K.A. 
(K.S.)  984;  St.  Louis  &  S.  F.  R.  Co.  v.  Zicka- 
foose,    (1913)    39    Okla.   302,    135   Pac.   406. 

But  interstate  commerce  only  is  affected  by 
this  act,  and  states  may  legislate  in  relation 
to  intrastate  commerce.  Southern  Pac.  Co.  v. 
Campbell,    (C.  C.  Ore.  1911)    189   Fed.  696. 

The  elementary  and  long  settled  doctrine 
is  that  there  can  be  no  divided  authority 
over  interstate  commerce  and  that  the  regu- 
lations of  Congress  on  that  subject  are  su- 
preme. It  results,  therefore,  that  in  a  case 
where  from  the  particular  nature  of  certain 
subjects  the  state  may  exert  authority  un- 
til Congress  acts,  under  the  assumption  that 
Congress  by  inaction  has  tacitly  authorized 
it  to  do  so,  action  by  Congress  destroys  the 
possibility  of  such  assumption,  since  such  ac- 
tion, when  exerted,  covers  the  whole  field  and 
renders  the  state  impotent  to  deal  with  a 
subject  over  which  it  had  no  inherent  but 
only  permissive  power.  Chicago,  R.  I.  k  P. 
R.   Co.   V.   Hardwick   Farmers   Elevator   Co., 

(1913)  226  U.  S.  426,  33  S.  Ct.  174,  57  U. 
S.  (L.  ed.)  284,  46  L.R.A.(N.S.)  203. 

Congressional  legislation  on  the  subject  of 
inters&te  commerce  which  occupies  the  field 
of  regulation,  although  not  directly  inhibi- 
tive,  excludes  action  by  the  state.  Southern 
R.  Co.  ▼.  Reid,  (1912)  222  U.  S.  424,  444, 
32  S.  Ct.  140,  146,  66  U.  S.  (L.  ed.)  257, 
263. 

The  state  cannot,  under  cover  of  exerting 
its  police  power,  directly  regulate  or  burden 
interstate  commerce,  but  a  police  regulation 
which  has  real  relation  to  the  proper  protec- 
tion of  the  people,  and  is  reasonable  in  its 
terms,  and  does  not  conflict  with  any  valid 
act  of  Congress,  is  not  unconstitutional  be- 
cause it  may  incidentally  affect  interstate 
commerce.  Sligh  v.  Kirkwood,  (Fla.  1913) 
61  So.  185. 

In  Southern  Ry.  Co.  v.  Railroad  Commis- 
sion, (Ind.  1913)  100  N.  E.  337,  the  court 
said:  "There  are  some  general  propositions 
that  may  be  regarded  as  settled: 

"First.  That  the  power  of  regulating  com- 
merce 'among  the  states'  is  in  Congress,  and 
the  subject  of  exclusive  federal  control. 

"Second.  That  when  Congress  does  act,  and 
its  action  covers  the  subject-matter,  its  ac- 
tion is  exclusive  as  to  interference. 

"Third.  Until  and  unless  Congress  does  act, 
and  its  action  covers  the  subject-matter,  the 
states  may  act. 

"Fourth.  That  so  long  as  the  action  of  the 
states  is  not  repugnant  to,  or  does  not  inter- 
fere with,  or  place  burdens  upon,  or  under- 
take to  regulate,  interstate  commerce,  or  are 
mere  police  regulations,  their  action,  though 
in  aid,  or  if  in  aid,  of  interstate  commerce, 
is  not  invalid,  unless  it  is  a  direct  interfer- 
ence. 

"Fifth.  That  it  is  not  enough  to  render 
the  state  law  invalid  that  it  is  similar  to  the 
federal  act  upon  the  same  subject.  It  must 
in  operation  interfere  directly  or  substantial- 
ly with  interstate  commerce,  and  not  be  an 
incidental  or  casual  interference  or  remotely 
affect  it  hurtfullv. 
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"Sixth.  That  where  both  the  acts  of  Con- 
gress and  of  the  state  make  a  definite  act  an 
offense,  the  commission  of  the  act  may  be 
an  offense  against  each,  and  punishable  by 
each." 

Congress  has  by  the  Interstate  Commerce 
Act  covereid  the  entire  field  of  rates  and  rate 
making  as  to  interstate  coinmerce,  and  su- 
perseded state  legislation  on  that  subject; 
hence  no  others  can  be  prescribed  by  or  con- 
trolled by  the  state,  nor  can  contracts  with 
respect  to  such  rates  be  the  subject  of  state 
legislation,  but  there  may  be  limited  liabil- 
ity contracts  under  the  federal  acts.  Wa- 
bash R.  Co.  V.  Priddy,  (Ind.  1913)  101  N. 
E.  724. 

A  state  statute  regulating  demurrage 
charges  by  railroads  engaged  in  interstate 
commerce  is  unconstitutional.  Sargent  v. 
Rutland  R.  Co.,  (1913)  86  Vt.  328,  85  Atl. 
654. 

A  state  statute  requiring  railroads  to  fur- 
nish cars  upon  application  of  shipper  and 
forbidding  discrimination  between  shippers 
in  furnishing  such  cars,  if  construed  to  regu- 
late the  furnishing  of  cars  for  interstate 
shipments,  is  invalid  by  reason  of  the  provi- 
sions of  this  section ;  but  if  construed  to  mean 
no  more  than  that  there  shall  be  no  discrim- 
ination against  demands  for  cars  for  inter- 
state shipments,  it  is  valid.  Hampton  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  (1913)  227  U.  S. 
456,  33  S.  Ct.  263,  57  U.  S.  (L.  ed.)  596. 

The  proviso  is  a  mere  disclaimer  of  any 
intention  on  the  part  of  Congress,  in  enacting 
the  act  to  regulate  commerce,  to  exceed  its 
constitutional  power.  This  construction 
gives  consistent  and  appropriate  meaning  to 
those  provisions  of  the  nrst  section  which  de- 
fine the  scope  and  application  of  the  entire 
enactment.  It  sustains  the  act  as  a  compre- 
hensive scheme  of  regulation,  designed  to- 
include  all  interstate  transportation  wholly 
by  railroad,  or  partly  by  railroad  and  partly 
by  water,  when  ooth  are  under  a  common  ar- 
rangement, and  to  ewempt  only  that  intra- 
state  transportation  which  is  not  within  the 
power  of  Congress  to  regulate,  Texas  k  P. 
Rv.  Co.  V.  United  States,  (Com.  C.  1913) 
205  Fed.  380. 

''Railroad"  as  used  in  the  section  does  not 
include  a  street  railroad.  Omaha  &  C.  B.  St. 
R.  Co.  V.  Interstate  Commerce  Commission, 
(1913)  230  U.  S.  324,  33  S.  Ct.  890,  57  U.  S. 
(L.  ed.)  1501,  46  L.R.A.(N.S.)  385,  wherein 
the  court  "by  Mr.  Justice  Lamar  said:  "Street 
railroads  not  being  guilty  of  the  mis- 
chief sought  to  be  corrected,  the  remedial 
provisions  of  the  statute  not  being  applicable 
to  them,  commands  upon  every  railroad 
^subject  to  the  act'  being  such  that  they 
could  not  be  obeyed  by  street  railroads  be- 
cause of  the  nature  of  their  business  and 
character  and  location  of  their  tracks,  it  is 
evident  that  the  case  is  within  that  large 
line  of  authorities  which  hold  that  under 
such  a  statute  the  word  'railroad'  cannot  be 
construed  to  include  street  railroad.  But  it 
is  said  that  since  1887,  when  the  act  was 
passed,  a  new  type  of  interurban  railroad 
has  been  developed  which,  with  electricity  as 
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a  motive  power,  uses  larger  cars  and  runs 
through  the  country  from  town  to  town,  en- 
abling the  carrier  to  haul  passengers,  freight, 
express  and  the  mail  for  long  distance  at 
high  speed.  We  are  not  dealing  with  such 
a  case,  but  with  a  company  chartered  as  a 
street  railroad,  doing  a  street  railroad  busi- 
ness and  hauling  no  freight.  It  is  contended, 
however,  that  the  amendment  of  June  18, 
1910,  36  Stat.  539,  653,  c.  309,  1912  Supp. 
Fed.  Stat.  Annot.  p.  112,  sec.  7.,  shows  that 
Congress  considered  that  street  railroads 
were  under  the  jurisdiction  of  the  Commis- 
sion inasmuch  as  it  then  provided  that  *the 
Commission  shall  not  establish  any  through 
route,  classification  or  rate  between  street 
electric  passenger  railways  not  engaged  in 
transporting  freight  .  .  .  and 
lailroads  of  a  different  character.'  It  is 
contended  on  the  other  hand  that  in  that 
statute  Congress  distinctly  recognized  that 
a  street  electric  road  was  a  'different  char- 
acter of  railroad,'  and  apprehending  that  the 
broad  language  of  the  amendment  of  1910 
might  be  construed  to  take  in  street  railroads, 
this  provision  was  inserted  out  of  abundant 
caution  to  prevent  that  result,  as  in  the  case 
of  establishing  routes  wholly  by  water,  which 
certainly  were  not  within  the  terms  of  the 
original  Act.  This  section  of  the  act  of  1910, 
however,  having  been  passed  after  the  order 
was  made  by  the  Commissioner,  Nov.  27, 
1909,  is  not  before  us  for  construction  and, 
manifestly,  cannot  be  given  a  retrospective 
operation." 

Ferries.  —  The  federal  power  over  inter- 
state ferriage  by  virtue  of  this  section  is 
supreme.  Xew  York  Cent.  &  H.  R.  R.  Co. 
V.  Board  of  Chosen  Freeholders  of  Hudson 
County,  (1913)  227  U.  S.  248,  33  S.  Ct.  269, 
57  U.  S.  (L.  ed.)  499,  wherein  the  court  said: 
"We  think  the  argument  by  which  it  is 
sought  to  limit  the  operation  of  the  Act  of 
Congress  to  certain  elements  only  of  the 
interstate  commerce  embraced  in  the  busi- 
ness of  ferriage  from  state  to  state  is  want- 
ing in  merit.  In  the  absence  of  an  express 
exclusion  of  some  of  the  elements  of  inter- 
state commerce  entering  into  the  ferriage, 
the  assertion  of  power  on  the  part  of  Con- 
gress must  be  treated  as  being  coterminous 


with  the  authority  over  the  subject  as  to 
which  the  purpose  of  Congress  to  take  con- 
trol was  manifested.  Indeed,  this  conclusion 
is  inevitable  since  the  assumption  of  a  pur- 
pose on  the  part  of  Congress  to  divide  its 
authority  over  the  elements  of  interstate 
commerce;  intermingled  in  the  movement  ot 
the  regulated  interstate  ferriage  would  be  to 
render  the  national  authority  inefficacious  by 
the  confusion  and  conflict  which  would  result. 
The  conception  of  the  operation  at  one  and 
the  same  time  of  both  the  power  of  Congress 
and  the  power  of  the  states  over  a  matter 
of  interstate  commerce  is  inconceivable,  since 
the  exertion  of  the  greater  power  necessarily 
takes  possession  of  the  field,  and  leaves  noth- 
ing upon  which  the  lesser  power  may  operate. 
To  concede  that  the  right  of  a  state  to  regu- 
late interstate  -ferriage  exists  'only  in  the 
absence  of  federal  legislation'  and  at  the 
same  time  to  assert  that  the  state  and  fed- 
eral power  over  such  subject  is  concurrent 
is  a  contradiction  in  terms." 

A  shipment  of  goods  may  be  ascribed  to 
interstate  or  foreign  commerce  when  the 
goods  have  actually  started  for  their  desti- 
nation in  another  state  or  to  a  foreign 
country,  or  delivered  to  a  carrier  for  trans- 
portation. Texas  &  N.  O.  R.  Co.  v.  Sabine 
Tram  Co.,  (1913)  227  U.  S.  Ill,  33  S.  Ct. 
229,  57  U.  S.  (L.  ed.)  442. 

Shipments  destined  for  export  are  inter- 
state shipments  though  local  bills  of  lading 
are  issued  from  the  point  of  starting  to  an- 
other point  in  the  same  state.  Texas  &  N. 
O.  R.  Co.  V.  Sabine  Tram  Co.,  (1913)  227 
U.  S.  Ill,  33  S.  Ct.  229,  57  U.  S.  (L,  ed.) 
442. 

Agreement  between  shipper  and  carrier  af- 
fecting  time  for  bringing  action  for  damages. 
—  There  is  nothing  in  the  policy  of  the  In- 
terstate Commerce  Act  and  its  amendments 
prohibiting  an  agreement  by  the  shipper  and 
carrier  as  to  the  time  within  which  an  ac- 
tion must  be  begun  by  the  shipper  to  recover 
damages  for  injuries  to  property  transported, 
and  if  the  time  fixed  in  the  agreement  is 
reasonable  the  agreement  will  he  enforced. 
Watt  V.  Missouri,  K.  &  T.  Ry.  Co.,  (1913) 
90  Kan.  466,  135  Pac.  600. 
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Common  law  changed  by  section.  -^  Prior  to 
the  passage  of  the  Act  to  Regulate  Com- 
merce, carriers  fixed  their  interstate  rates 
free  from  the  actual  exertion  of  federal  con- 
trol; and  under  that  act,  as  it  stood  until 
the  amendment  of  June  29,  1906,  34  Stat. 
584,  c.  3591,  1909  Supp.  p.  255,  sec.  1  et  seq., 
the  Interstate  Commerce  Commission  had  no 
power  to  prescribe  interstate  rates.  Inter- 
state Commerce  Commission  v.  Cincinnati,  N. 
O.  &  T.  P.  Rv.  Co.,  (1897)  167  U.  S.  479, 
511,  17  S.  Ct.  896,  42  U.  S.  (L.  ed.)  243. 
The  states,  however,  had  long  exercised  the 
power  to  establish  maximum  rates  for  intra- 
state transportation.     Minnesota  Rate  Cases, 
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(1913)  230  U.  8.  352,  397.  33  S.  Ct.  729, 
57  U.  S.  (L.  ed.)  1511,  48  L.R.A.(N.S.)  1151. 
Purpose  is  to  prevent  discrimination  be- 
tween shippers.  —  It  ^was  the  purpose  of  the 
section  to  enforce  equality  between  shippers, 
and  it  prohibits  any  rebate  or  other  device 
by  which  two  shippers,  shipping  over  the 
same  line,  the  same  distance,  under  the  same 
circumstances  of  carriage,  are  compelled  to- 
pay  different  prices  therefor.  These  words 
are  given  more  precision  by  the  declaration 
"that  the  phrase,  *under  substantially  simi- 
lar circumstances  and  conditions,'  as  found 
in  section  2,  refers  to  matters  of  carriage,, 
and   does   not   include   competition."     Inter- 
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state  Commerce  Commission  t.  Baltimore  & 
O.  R.  Co.,  (1912)  226  U.  S.  326,  32  S.  Ct. 
742,  56  U.  S.   (L.  ed.)   1107. 

By  §  2  the  carrier  is  guilty  of  unjust  dis- 
crimination, which  is  prohibited  and  declared 
unlawful,  if  by  any  rebate  or  other  device  it 
charges  one  person  less  for  any  service  ren- 
dered in  the  transportation  of  property  than 
it  does  another  for  a  like  service.  United 
States  ▼.  Union  Stock  Yard  &  Transit  Co.  of 
Chicago,  (1912)  226  U.  S.  286,  33  S.  Ct  83, 
67  U.  S,  (L.  ed.)  226. 

Rebate  defined.  —  It  is  true,  the  word 
"rebate"  has  an  etymological  or  dictionary 
meaning,  which  includes  any  discount  or  de- 
duction from  a  stipulated  payment,  charge, 
or  rate  not  taken  out  in  advance  of  payment, 
but  handed  back  to  the  payer  after  he  has 
paid  the  stipulated  sum,  even  when  such  dis- 
count or  deduction  is  equally  applied  to  all 
from  whom  such  payment  is  demandable.  It 
is  perfectly  apparent,  however,  that  in  the 
Commerce  Act  the  word  is  used  in  an  offen- 
sive sense,  and  refers  only  to  such  discount, 
deduction  or  drawback  as  is  the  basis  of  a 
discrimination  in  favor  of  a  particular  per- 
son and  against  other  persons  in  a  like  situ- 
ation, and  destroys  that  equality  of  treat- 
ment in  rates  to  which  the  public  are  enti- 
tled and  which  it  is  the  great  purpose  of  the 
law  to  enforce.  An  undiscriminating  rebate 
is  not  a  criminal  offense,  nor  in  any  way  in- 
terdicted or  denounced  by  the  law.  Ameri- 
can Sugar  Refining  Co.  v.  Delaware,  L.  k  W. 
R.  Co.,  (C.  C.  A.  3d  Cir.  1913)  207  Fed.  733. 

Allowance  for  cartage  to  depot.  —  An  allow- 
ance by  a  carrier  to  a  shipper  for  the  cost  of 
carting  goods  from  the  shipper's  plant  to  the 
railroad  is  an  illegal  rebate.  American  Su- 
gar Refining  Co.  y.  Delaware,  L.  &  W.  R.  Co., 
(D.  C.  N.  J.  1912)  200  Fed.  652. 

Allowance  to  shipper  who  is  owner  of 
terminal.  —  Terminal  charges  paid  by  a  rail- 
road to  a  partnership  which  is  the  owner  of 
a  terminal  and  also  a  shipper  from  the  termi- 
nal do  not  amount  to  a  rebate  on  the  goods 
of  such  partnership  if  the  arrangement  is  not 
merely  intended  as  a  scheme  for  obtaining  a 
rebate.  Baltimore  &  O.  R.  Co.  v.  United 
States,   (Com.  C.  1912)  200  Fed.  779. 

Companies  may*  not  charge  a  different  rate 
for  the  transportation  of  fuel  coal  to  a  given 
point  than  for  the  transportation  of  com- 
mercial coal  to  the  same  point.  Interstate 
Commerce  Commission  v.  Baltimore  &  O.  R. 
Co.,  (1912)  225  U.  S.  326,  32  S.  Ct.  742,  66 
U.  S.   (L.  ed.)   1107. 

Purchase  of  land  by  rebating  part  of  freight 
rate.  —  Carriers,  whether  saw-mill  companies 
or  railroads  or  both  «)mbined,  cannot  pur- 
chase land  by  rebating  to  the  grantor  a 
part  of  the  freight  rate  on  interstate  ship- 
ments over  the  road  built  on  the  right  of 
way,  even  though  the  amount  of  such  rebate 
was  much  less  than  the  value  of  the  land 


thus  acquired.  The  Commerce  Act  prohibits 
the  payment  of  rebates,  and  its  command 
cannot  be  evaded  by  calling  them  differen- 
tials or  concessions,  nor  by  taking  the  money 
from  the  railroad  itself  or  from  a  company 
that  is  proved  to  be  the  same  as  the  railroad. 
Otherwise  nothing  would  be  easier  than  for 
lumber  companies  to  charter  a  railroad,  col- 
lect freight  as  a  railroad,  but  pay  it  out  as 
a  lumber  company  to  shippers.  Fourche 
River  Lumber  Co.  ▼.  Bryant  Lumber  Co., 
(1913)  230  U.  S.  316,  33  S.  Ct.  887,  57  U.  S. 
(L.  ed.)   1498. 

Reduced  rate  for  materials  and  men  in  con- 
nection with  improvement  of  railroad.  —  In 
dealing  with  transportation  over  its  own 
road,  in  connection  with  construction  or  im- 
provement, a  railroad  company  is  not  acting 
in  the  performance  of  its  duty  as  a  common 
carrier,  and  the  arrangement  for  free  or  re- 
duced rate  carriage  for  the  necessary  mate- 
rials and  men  used  in  the  work,  when  it  is 
a  part  of  the  contract,  entered  into  in  good 
faith  and  not  as  a  subterfuge,  is  not  ob- 
noxious to  the  provisions  of  law  prohibiting 
departures  from  the  published  tariffs,  for  the 
reason  that  such  an  agreement  lies  outside 
the  poli<nr  of  these  provisions.  Santa  F6,  P. 
&  P.  R.  c5o.  V.  Grant  Bros.  Const.  Co.,  (1913) 
228  U.  S.  177,  33  S.  Ct.  474,  57  U.  S.  (L.  ed.) 
787. 

Carrier  and  passenger.  —  Neither  a  carrier 
nor  a  passenger  can  make  a  lawful  contract 
which  violates  the  provisions  of  the  federal 
law  demanding  equal  accommodations  and 
equal  privileges  and  equal  rates  to  all;  but 
the  mistaken  issual  of  a  ticket,  in  its  terms 
not  conforming  to  the  true,  the  lawful,  con- 
tract, does  not  make  an  unlawful  contract; 
for  the  ticket  as  between  the  passenger  and 
the  carrier  is*  not  the  sole  evidence  of  the 
contract.  Illinois  Cent.  R.  Co.  v.  Fleming, 
(1912)   148  Ky.  473,  146  S.  W.  1110. 

Through  shipment  by  land  and  sea,  there 
being  no  contractual  relation  between  car- 
riers.—  In  St.  Louis,  S.  F.  &  T.  Ry.  Co.  v. 
Birge- Forbes  Co.,  (Tex.  1911)  139  S.  W.  3, 
it  appeared  that  a  contract  entered  into  be- 
tween a  shipper  of  cotton  and  a  railroad 
stipulated  for  a  through  rate  and  through 
shipment  of  the  cotton  in  question  from 
Sherman,  Tex.,  and  Ada,  Okl.,  to  domestic 
seaports,  and  thence  to  foreign  seaports,  the 
railroad  having  no  contractual  relation 
whatever  with  the  ocean  carrier.  It  was  held 
that  this  being  true,  the  contract  was  en- 
tirely legal,  even  though  the  rate  paid  by  the 
shipper  for  the  ocean  voyage  reduced  the  in- 
land rate  to  less  than  the  tariff  rate  from 
the  point  of  origin  to  the  domestic  seaport, 
as  the  contract  was  not  within  the  provisions 
of  the  Interstate  Commerce  Act.  This  case 
distinguished  Armour  Packing  (Do.  v.  United 
States,  (1908)  209  U.  8.  66,  28  B.  Ct.  428, 
62  U.  S.  (L.  ed.)  68L 
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Applicability    to    interstate    rates    exclu-      230  IT.  S.  352,  33  S.  Ct.  729,  67  U.  8.  (L. 
sively.  — In   Minnesota   Rate    Cases,    (1913)       ed.)  1511,  48  L.RJl.(N.S.)   1151,  it  was  con> 
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tended  that  this  section  applied  to  unrea- 
sonable discrimination  between  localities  in 
difTorcnt  states,  as  well  when  arising  from 
an  intrastate  rate  as  compared  with  an  in- 
terstate rate,  as  when  due  to  interstate  rates 
exclusively.  On  this  question,  Mr.  Justice 
Hughes,  writing  the  opinion  of  the  court, 
said:  "If  it  be  assumed  that  the  statutes 
should  be  so  construed,  and  it  is  not  neces- 
sary now  to  decide  the  point,  it  would  in- 
evitably follow  that  the  controlling  prin- 
ciple governing  the  enforcement  of  the  set 
should  be  applied  to  such  cases  as  might 
thereby  be  brought  within  its  purview;  and 
the  question  whether  the  carrier,  in  such  a 
case,  was  giving  an  undue  or  unreasonable 
preference  or  advantage  to  one  locality  as 
against  another,  or  subjecting  any  locality  to 
an  undue  or  unreasonable  prejudice  or  dis- 
advantage, would  be  primarily  for  the  inves- 
tigation and  determination  of  the  Interstate 
Commerce  Commission  and  not  for  the  courts. 
The  dominating  purpose  of  the  statute  was 
to  secure  conformity  to  the  prescribed  stand- 
ards through  the  examination  and  apprecia- 
tion of  the  complex  facts  of  transportation  by 
the  body  created  for  that  purpose;  and,  as 
this  court  has  repeatedly  held,  it  would  be 
destructive  of  the  system  of  regulation  de- 
fined by  the  statute-  if  the  court  without  the 
preliminary  action  of  the  Commission  were 
to  undertake  to  pass  upon  the  administra- 
tive question  which  the  statute  has  primarily 
confided  to  it.  In  the  present  case,  there 
has  been  no  finding  by  the  Interstate  Com- 
merce Commission  of  unjust  discrimination 
violative  of  the  act;  and  no  action  of  that 
body  is  before  us  for  review." 

The  jurisdiction  of  the  state  courts  of 
an  action  by  a  shipper  against  a  common 
carrier  for  damages  resulting  from  unlawful 
discrimination  against  him  in  rates  is  not  af- 
fected by  the  provisions  of  the  federal  Inter- 
state Commerce  Act  where  the  shipments  in- 
volved are  within  points  within  the  state 
and  the  transportation  is  wholly  therein; 
and  where  such  appears  from  the  complaint 
a  demurrer  for  lack  of  jurisdiction  by  rea- 


son of  such  act  should  be  overruled,  especial- 
ly where  there  is  no  suggestion  in  the  com- 
plaint that  the  defendant  was  ever  engaged 
in  interstate  commerce,  or  that  its  road  is 
so  situated  as  to  enable  it  to  engage  therein. 
Sullivan  v.  Minneapolis  &  K.  R.  R.  Co., 
(1913)  121  Minn.  488,  142  N.  W.  3,  46 
L.RJl.(N.S.)    612. 

WHAT     OONSTmjTES     UNDUE     FBEFEBENCE     OB 

ADVANTAGE. 

Competition  between  rival  carriers.  —  To 
the  same  effect  as  the  original  note,  see  Louis- 
ville &  N.  R.  Co,  V.  United  States,  (Com. 
Ct.  1912)   397  Fed.  58. 

Re-shipping  privilege.  —  Evidence  consid- 
ered and  held  to  show  that  the  re-shipping 
privilege  given  the  shippers  at  a  particular 
city  did  not  constitute  a  preference  within  the  * 

Srohibition    of    this    section.      Louisville    & 
r.  R.  Co.  V.  United  States,   (Com.  C.  1912) 
197  Fed.  58. 

Allotment  of  cars.  —  The  prohibitions  of 
§  3  of  the  Commerce  Act  require  that  cars 
shall  be  fairly  allotted  to  shippers  without 
unjust  discrimination  or  imfair  preference. 
But  the  statute  does  not  define  what  is  the 
proper  method  of  distribution  in  case  of  car 
shortage,  and  a  question  as  to  the  reasonable- 
ness oif  a  rule  of  car  distribution  is  adminis- 
trative in  its  character  and  calls  for  the  ex- 
ercise of  the  powers  and  discretion  conferred 
by  Congress  upon  the  Interstate  Commerce 
Commission.  Morrisdale  Coal  Co.  v.  Penn- 
svlvania  R.  Co.,  (1913)  230  U.  S.  304,  33 
S\  Ct.  938,  57  U.  S.   (L.  ed.)   1494. 

Supplying  cars  to  shipper.'—  A  contract  by 
a  common  carrier  to  supply  to  a  particular 
interstate  shipper  a  specified  number  of  cars 
on  certain  dates,  to  be  used  in  such  ship- 
ment, is  not  a  violation  of  this  section,  un- 
less it  appear  that  the  contract,  if  performed, 
will  in  fact  extend  to  that  shipper  an  undue 
or  unreasonable  preference  over  other  ship- 
pers. W.  H.  Ferrell  &  Co.  v.  Great  Northern 
R.  Co.,  (1912)  119  Minn,  302,  138  N.  W. 
284. 
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In  general.  —  Section  6  lajs  upon  every 
carrier  subject  to  the  provisions  of  the  act 
the  duty  of  filing  with  the  Commission  and 
publishing  schedules  of  the  rates  to  be  charged 
for  the  transportation  of  property  over  its 
road,  provides  for  changing  and  superseding 
such  rates  by  new  schedules  so  filed  and  pub- 
lished, and  makes  it  unlawful  for  such  a 
carrier  to  depart  from  any  rate  so  established 
and  in  force  at  the  time.  It  also  requires 
connecting  carriers,  agreeing  upon  joint 
through  rates,  to  file  schedules  with  the  Com- 
mission, makes  similar  provision  for  chang- 
ing and  superseding  rates  so  established,  and 
likewise  any  deviation  from  an  established 
joint  rate  while  remaining  in  force.  Other 
sections  contain  provisions  against  unreason- 
able rates,  unjust  discrimination,  undue  pref- 
erences and  the  like.     The  chief  purpose  of 
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the  act  was  to  secure  uniformity  of  treatment 
to  all,  to  suppress  unjust  discrimination  and 
undue  preferences,  and  to  prevent  special  and 
secret  agreements,  in  respect  of  rates  for  in- 
terstate transportation,  and  to  that  end  to 
require  that  such  rates  be  established  in  a 
manner  calculated  to  give  them  publicity, 
to  make  them  inflexible  while  in  force,  and 
to  cause  them  to  be  unalterable  save  in  the 
mode  prescribed.  In  every  substantial  sense 
local  rates  and  joint  through  rates  are  placed 
on  the  same  level.  Both  are  required  to  be 
openly  established  and  uniformly  applied. 
True,  the  carriers  are  obliged  to  establish 
local  rates  and  are  left  free  to  agree  upon 
joint  through  rates,  or  not,  as  they  choose; 
but  if  they  do  agree  thereon,  the  rates  can 
become  legally  operative  only  by  being  es- 
tablished as  prescribed  in  the  act.     Kansas 
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City  Southern  R.  Co.  t.  C.  H.  Albers  Com- 
mission Co.,  (1912)  223  U.  S.  573,  32  S.  Ct. 
316^  66  U.  S.  (L.  ed.)  556. 

Cfontents  of  schedule.  —  Under  this  section 
the  carrier  is  required  to  give  notice  of  every 
charge  it  would  make  against  the  shipper. 
But  the  section  is  not  construed  to  compel  a 
railroad  to  publish  what  free  cartage  or  ac- 
cessorial service  it  will  furnish,  nor  what 
sums  it  will  pay  shippers  for  transportation 
service  rendered  by  them,  to  the  carrier. 
Mitchell  Coal  k  Coke  Co.  t.  Pennsylvania  H. 
Co.,  (1913)  230  U.  S.  247,  33  S.  Ct.  916,  57 
U.  S.    (L.  ed.)    1472. 

Posting  of  rate  schedule  is  not  essential 
to  make  rates  legally  operative,  but  is  re- 
quired only  as  a  means  of  affording  special 
facilities  to  the  public  for  ascertaining  the 
rates  actually  in  force.  Kansas  City  South- 
em  R.  Co.  v.  C.  H.  Albers  Commission  Co., 
(1912)  223  U.  S.  573,  32  S.  Ct.  316,  56  U. 
S.  (L.  ed.)  556.  See  also  United  States  v. 
Miller,  (1912)  223  U.  S.  599,  32  S.  Ct  323, 
56  U.  S.  (L.  ed.)  568. 

The  posting  of  the  schedules  of  rates  is  not 
a  condition  precedent  to  their  taking  effect. 
Northern  Alabama  R.  Co.  v.  Wilson  Mercan- 
tile Co.,  (1913)   9  Ala.  App.  269,  63  So.  34. 

Effect  of  publication  of  schedule.  —  The 
rate  when  published  becomes  established  by 
law.     It  can  be  varied  only  by  law,  and  not 


by  act  of  the  parties.  The  regulation  by  Con- 
gress of  interstate  commerce  rates  takes  that 
subject  out  of  the  realm  of  ordinary  contract 
in  some  respects,  and  places  it  upon  th* 
rigidity  of  a  quasi  statutory  enactment.  The 
public  policy  thus  declared  supersedes  the 
ordinary  doctrine  of  estoppel,  so  far  as  thai 
would  interfere  with  the  accomplishment  of 
the  dominant  purpose  of  the  act.  It  does 
not  permit  that  inequality  of  rates  to  arise 
indirectly  through  the  application  of  estop- 
pel, which  it  was  the  aim  of  the  act  t» 
suppress  directly.  New  York,  N.  H.  &  U.  R. 
Co.  V.  York  &  Whitney  Co.,  (1913)  215 
Mass.  36,  102  N.  £.  366,  wherein  the  court 
said:  *'lhe  railroad  and  the  shipper  are 
bound  inexorably  to  follow  the  rate  published. 
No  excuse  which  operates  as  an  evasion 
of  that  rate  has  any  standing  as  matter  of 
law  in  defense  of  a  proved  violation  of  such 
rate.  Mistake,  inadvertence,  honest  agree- 
ment and  good  faith  are  alike  unavailing." 
It  is  the  purpose  of  the  act  to  impose  the 
duty  upon  carriers  of  establishing  schedules 
of  rates,  and,  when  a  schedule  has  been  es- 
tablished, it  is  rendered  unlawful  for  the 
carrier  to  depart  from  it,  except  in  the  man- 
ner provided  for  revising  the  schedule.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Feintuch,  (CCA. 
9th  Cir.  1911)    191   Fed.  483. 
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Damage  caused  by  failure  to  deliver  goods 
is  in  no  way  traceable  to  a  violation  of  the 
statute,  and  is  nOt,  therefore,  within  the  pro- 
vision of  §§  8  and  9  of  the  act  to  regulate 
commerce.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Wallace,  (1912)  223  U.  S.  481,  32  S.  Ct. 
205,  56  U.  S.   (L.  ed.)   516. 

A  claim  for  damages  caused  by  injury  to 
goods  in  transit  is  not  covered  and  con- 
trolled by  the  provision  of  section  8.  Olcovich 
V.  Grand  Trunk  R.  Co.  of  Canada,  (1912) 
20  Cal.  App.  349,   129  Pac.  290. 

If  a  carrier  unlawfully  refunds  to  a  shipper 
any  part  of  the  tariff  rate  on  goods  shipped 
by  him,  it  thereby  violates  the  Interstate 
Commerce  Act,  but  another  shipper  not  so 
favored  cannot  recover  damages  from  the  car- 
rier for  the  violation,  unless  he  can  establish 
that  aftual  injury  thereby  resulted  to  him. 
This  is  not  shown  by  the  fact  merely  that 
he  did  not  receive  a  rebate  whereas  the  first 
shipper  did;  and  his  damages  are  not  meas- 
ured by  the  amount  of  the  rebate.  Pennsyl- 
vania R.  Co.  V.  International  Coal  Min.  Co., 
(1913)    230   U.    S.    184,   33   S.   Ct.   893,  57 


U.  S.  (L.  ed.)  1446;  Mitchell  Coal  ft  Coke 
Co.  V.  Pennsylvania  R.  Co.,  (1913)  230  U. 
S.  247,  33  S.  Ct.  916,  67  U.  S.  (L.  ed.) 
1472. 

Damages  caused  by  failure  of  carrier  to 
comply  with  section  6.  —  To  give  full  effect 
to  section  8,  it  is  necessary  to  hold  that  the 
parly  injured  and  damaged  by  the  failure 
of  a  carrier  to  comply  with  the  plain  require* 
ments  of  section  6  as  to  advising  the  public 
of  established  rates  should  be  allowed  to 
recover  his  actual  damages,  although  thereby 
may  follow  incidentally — not  to  say  remotely 
— a  quasi  reduction  from  a  high  and  unrea- 
sonable and  unpublished,  though  established, 
rate  which  the  carrier  foisted  on  the  shipper. 
St.  Louis  Southwestern  Rv.  Co.  of  Texas  v. 
Lewellen,  (C  C  A.  6th  Cir.  1911)  192  Fed. 
540. 

Jurisdiction  of  federal  courts.  —  It  is  well 
settled  that  the  federal  courts  have  exclusive 
jurisdiction  of  all  suits  arising  out  of  a  vio- 
lation of  the  provisions  of  section  8.  Olcovich 
v.  Grand  Trunk  R.  Co.  of  Canada,  (1912)  20 
Cal.  App.  349,  129   Pac.  290. 


Vol.  Ill,  p.  833,  sec.  9. 

Application  of  section  to  action  founded 
on  section  20.  — The  provisions  of  section  9, 
which  designate  the  forum  in  which  claims 
arising  out  of  a  violation  of  the  provisions 
of  section  8  may  be  litigated,  have  no  ap- 
plication to  an  action  for  damages  founded 
upon   the   provisions   of   the   amendment  to 
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se^Mon  20  of  the  act.  (See  Fed.  Stat.  Annot. 
Srpp.  1909,  p.  271,  sec.  7.)  Olcovich  v. 
Grand  Trunk  R.  Co.  of  Canada,  (1912)  20 
Cal.  App.  349,  129  Pac.  290. 

Condition  precedent  to  maintenance  of 
suit. -~  A  suit  for  damages  occasioned  by 
rebating    may   be    maintained    without    pre- 


Vol  m,  p.  833,  sec.  9.         INTERSTATE  COMMERCE,       Vol.  m,  p.  842,  sec.  13. 


liminary  action  by  the  Interstate  Commerce 
Commission  because  the  courts  can  apply  the 
law  prohibiting  a  departure  from  the  tariff 
to  the  facts  of  the  case.  Pennsylvania  R. 
Co.  y.  International  Coal  Min.  Co.,  (1913) 
230  U.  S.  184,  33  S.  Ct.  893,  67  U.  S.  (L. 
ed.)  1446;  Mitchell  Coal  &  Coke  Co.  v.  Penn- 
sylvania R.  Co.,  (1913)  230  U.  S.  247,  33 
8.  Ct.  916,  67  U.  S.  (L.  ed.)  1472.  But 
where  the  suit  is  based  upon  unreasonable 
charges  or  unreasonable  practices  there  is 
no  law  fixing  what  is  unreasonable  and  there- 
fore prohibited.  In  such  cases  the  whole 
scope  of  the  statute  shows  that  it  was  in- 
tended that  the  Commission  and  not  the 
courts  should  pass  upon  that  administrative 
question.  When  such  order  is  made  it  is 
as  though  the  law  for  that  particular  prac- 
tice had  been  fixed,  and  the  courts  could 
then  apply  that  order,  not  to  one  case,  but  to 
every  case, — thereby  giving  every  shipper 
equal  rights  and  preserving  uniformi^  of 
practice.  Section  9  gives  the  plaintiff  the 
option  of  going  before  the  Commission  or 
the  courts  for  damages  occasioned  by  a  viola- 
tion of  the  statute.  But  since  the  Commis- 
sion is  charged  with  the  duty  of  determining 
whether  the  practice  was  so  unreasonable  as 
to  be  a  violation  of  the  law,  the  plaintiff 
must,  as  a  condition  to  his  right  to  succeed, 
produce  an  order  from  the  Commission  that 
the  practice  or  the  rate  was  thus  unreason- 
able and  therefore  illegal  and  prohibited. 
Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania  R. 
Co.,  (1913)  230  U.  S.  247,  33  S.  Ct.  916, 
67  U.  S.  (L.  ed.)  1472.  See  to  the  same 
elTect  Morrisdale  Coal  Co.  v.  Pennsylvania  R. 
Co.,  (1913)  230  U.  S.  304,  33  S.  Ct.  938,  57 
U.  S.  (L.  ed.)  1494  (involving  a  question 
as  to  the  reasonableness  of  a  rule  of  car 
distribution).  See  further  on  this  subject 
Lan^don  v.  Pennsylvania  R.  Co.,  (E.  D.  Pa. 
1912)  194  Fed.  486;  National  Pole  Co.  v. 
Chicago  &  N.  W.  R,  Co.,  (E.  D.  Wis.  1912) 
200   Fed.    185. 

Jurisdiction    of   federal   courts.  —  Only    a 


District  or  Circuit  Court  of  the  United  States 
has  jurisdiction  of  a  cause  of  action  by  a 
shipper  for  damages  occasioned  by  the  pay- 
ment by  a  railroad  company  of  rebates  to 
competing  shippers.  Mitchell  Coal  &  Coke 
Co.  T.  Pennsylvania  R.  Co.,  (1913)  230  U.  S. 
247,  33  S.  Ct.  916,  67  U.  S.  (L.  ed.)  1472. 

The  federal  courts  have  exclusive  juris- 
diction of  all  claims  for  overcharges  on  in- 
terstate shipments,  whether  they  grow  out 
of  an  excessive  rate  or  out  of  misroutings. 
Siggins  T.  Chicago  ft  N.  W.  R.  Co.,  (1913) 
153  Wis.  122,  140  N.  W.  1128. 

Jurisdiction  of  state  courts.  —  A  state 
court  has  jurisdiction  of  a  cause  of  action 
for  the  collection  of  a  balance  due  on  inter- 
state freight  rates  as  the  action  is  not  found- 
ed upon  an  alleged  violation  of  the  Inter- 
state Commerce  Act.  Baltimore  &  0.  S.  R. 
Co.  v.  New  Albany  Box  &  Basket  Co.,  (1911) 
48  Ind.  App.  647,  94  N.  £.  906,  96  N.  £. 
28. 

Limitation  of  actions.  —  An  action  under 
this  section  to  recover  damages  alleged  to 
have  been  sustained  through  excessive  freight 
charges  is  subject  to  the  limitation  stated  in 
section  16  of  this  act  as  amended  by  the 
Act  of  June  28,  1908,  Fed.  Stat.  Annot.  1909 
Supp.  p.  268.  A.  J.  Philips  Co.  v.  Grand 
Trunk  Western  Ry.  Co.,  ((J.  C.  A.  6th  Cir. 
1912)   195  Fed.  12. 

Parties —  Who  may  recover  for  excessive 
freight  charge.  —  The  party  who  pays  the 
freight  or  who  is  liable  for  its  payment, 
whether  he  be  the  millowner,  manufacturer, 
shipper,  or  consignee,  is  the  one  injured  by 
an  excessive  freight  charge  and  in  him  alone 
is  vested  the  right  to  recover  because  of  the 
illegal  exaction.  Davis  v.  Mobile  ft  O.  R. 
Co.,   (C.  C.  A.  6th  Cir.  1912)   194  Fed.  374. 

Action  by  personal  representatives,  —  The 
liability  under  this  section  is  not  strictly  a 
penalty  and  hence  the  cause  of  action  sur- 
vives to  the  personal  representatives  of  a 
shipper.  Langdon  v.  Pennsylvania  R.  Co., 
(£.  D.  Pa.  1912)   194  Fed.  486. 


Vol.  ill,  p.  835,  sec.  10. 

A  joint  stock  company  engaged  in  the  ex- 
press business  is  subject  to  the  provisions 
of  this  section.  United  States  v.  American 
Express  Co.,  (W.  D.  N.  Y.  1912)  199  Fed. 
321. 

Undervaluation.  —  The  section  is  directed 
against  and  covers  every  device  or  means 
which  a  shipper  may  adopt  to  obtain  an  ad- 
vanta2:e  over  other  shippers  or  the  carrier. 
But  it  does  not  expressly  prohibit  under- 
valuation. Visanaka  v.  Southern  Exp.  Co., 
(1012)   92  S.  C.  673,  75  S.  E.  962. 

It  does,  however,  prohibit  a  shipper  from 
obtaining  the  transportation  of  property  at 


less  than  the  regular  rates  then  established 
and  in  force  by  fraudulent  representatives  as 
to  the  value,  and  makes  such  fraud  a  mis- 
demeanor and  Imposes  a  penalty  therefor. 
This  though  does  not  prevent  the  shipper 
from  recovering,  if  the  goods  are  lost,  their 
apparent  value  according  to  the  fraudulent 
representations  made.  Adams  Exp.  Co.  v. 
Green,  (1911)  112  Va.  627,  72  S.  E.  102. 

The  fixing  of  a  value  on  goods  lower  than 
their  real  value  is  not  in  violation  of  section. 
10,   where  all   shippers  are  affected   by   the 
same  valuation. 


Vol.  Ill,  p.  842,  sec.  13. 


Effect  of  Commission's  decision.  —  When  lowances  in  a  tariff  illegal  as  rebates,  such 
the  Commission  proceeds  of  its  own  motion  allowances  are  eliminated  from  the  tariffs, 
under   this   section   and  declares  certain   al-      although  no  corrected   tariffs  are  filed,   and 
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consequently  a  shipper  cannot  maintain  an 
action  thereafter  against  the  carrier  to  re- 
cover such  allowances.  American  Sugar  Re- 
fining Cki.  ▼.  Delaware,  L.  &  W.  R.  Co.,  (D. 
C.  N.  J.  1912)  200  Fed.  652,  wherein  the 
court  said:  "The  effect  of  the  Commission's 
decision  was  to  eliminate  such  allowances 
from  the  filed  tariffs.  No  co-operation  by 
the  defendants  was  required  to  bring  about 
such  result.  They  were  as  much  bound  to 
refrain  from  making  such  rebates  from  the 
time  of  such  decision  until  it  should  be  re- 
versed, or  its  operation  suspended,  as  if  the 
tariffs  had  never  contained  such  allowances. 
To  do  otherwise  would  subject  the  defendants 
to  the  penalties  of  the  Commerce  Act.     Such 


decision  was  equally  binding  upon  the  ship- 
pers. That  the  plaintiff  was  not  an  actual 
party  to  such  inquisition  before  the  Com- 
mission is  immaterial.  It  would  in  all  prob- 
ability have  been  permitted  to  intervene  in 
such  proceedings  before  final  determination; 
or  it  could  have  applied  to  such  Comihission 
at  any  time  after  the  corrected  tariffs  went 
into  effect,  which,  as  here  determined,  was 
upon  the  rendition  of  such  decision,  to  pass 
upon  the  reasonableness  of  the  flat  rate  then 
being  enforced.  Neither  of  these  steps,  how- 
ever, was  taken  by  the  plaintiff.  Therefore 
it  is  not  in  a  position  to  question  the  correct- 
ness of  such  decision  directly,  and  it  cannot 
do  so  collaterally." 


Vol.  Ill,  p.  843,  sec.  14. 

Undoubtedly,  this  provision  makes  the 
decisions  of  the  Commission,  as  so  published, 
admissible  in  evidence  without  other  proof 
of  their  genuineness,  but  it  does  not  require 
that  they  be  judicially  noticed  or  relieve 
litigants  from  offering  them  in  evidence  as 
they  would  any  other  competent  evidence 
intended  to  be  relied  upon.  Its  purpose  is  to 
relieve  litigants  from  the  inconvenience  and 
expense  of  obtaining  certified  copies  of  the 
decisions  by  authorizing  the  use  of  the  pub- 
lished copies,  but  it  does  not  otherwise  change 
the  rules  of  evidence.  Robinson  v.  Baltimore 
k  O.  R.  Co.,  (1912)  222  U.  S.  506,  32  S. 
Ct.  114,  56  U.  S.  (L.  ed.)  288. 

''The  orders  of  the  Commission  are  final 
unless  (1)  beyond  the  power  which  it  could 
constitutionally  exercise;  or  (2)  beyond  its 
statutory  power;  or  (3)  based  upon  a  mis- 
take of  law.  But  questions  of  fact  may  be 
involved  in  the  determination  of  questions 
of  law  so  that  an  order  regular  on  its  face 
may  be  set  aside  if  it  appears  that  (4) 
the  rate  is  so  low  as  to  be  confiscatorv  and 
in  violation  of  the  constitutional  prohibition 
against  taking  property  without  due  process 
of  law;  or  (5)  if  the  Commission  acted  so 
arbitrarily  and  unjustly  as  to  fix  rates  con- 
trary to  evidence,  or  without  evidence  to  sup- 
port it;  or  (6)  if  the  authority  therein  in- 
volved has  been  exercised  in  such  an  unrea- 
sonable manner  as  to  cause  it  to  be  within  the 
elementary  rule  that  the  substance,  and  not 
the  shadow,  determines  the  validity  of  the 
exercise  of  the  power.  In  determining  these 
mixed  questions  of  law  and  fact,  the  court 
confines  itself  to  the  ultimate  question  as 
to  whether  the  Commission  acted  within  its 
power.  It  will  not  consider  the  expediency 
or  wisdom  of  the  order,  or  whether,  on  like 
testimony,  it  would  have  made  a  similar 
ruling.  *The  findings  of  the  Commission 
are  made  by  law  prima  facie  true,  and  this 
court  has  ascribed  to  them  the  strength  due 


to  the  judgments  of  a  tribunal  appointed  by 
law  and  informed  by  experience.'  Illinois 
Cent.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, (1907)  206  U.  S.  441,  27  S.  Ct.  700, 
51  U.  S.  (L.  ed.)  1128.  Its  conclusion,  of 
course,  is  subject  to  review,  but  when  sup- 
ported by  evidence  is  accepted  as  final;  not 
that  its  decision,  involving  as  it  does  so  many 
and  vast  public  interests,  can  be  supported 
by  a  mere  scintilla  of  proof — but  the  courts 
will  not  examine  the  facts  further  than  to 
determine  whether  there  was  substantial  evi- 
dence to  sustain  the  order."  Interstate  Com- 
merce   Commission    v.    Union    Pac.    R.    Co., 

(1912)  222  U.  S.  641,  32  S.  Ct.  108,  56  U.  S. 
(L.  ed.)  308. 

It  is  extremely  doubtful  whether,  at  com- 
mon law,  one  shipper  had  a  cause  of  action 
because  the  carrier  paid  another  shipper  more 
than  the  market  value  of  transportation  serv- 
ices rendered  to  the  carrier.  But  if  any  such 
right  existed  it  was  abrogated  or  forbidden 
by  the  Commerce  Act,  and  one  was  given 
which,  as  a  condition  of  the  right  to  recover, 
required  a  finding  by  the  Commission  that  the 
allowance  was  unreasonable  and  operated  as 
an  unjust  discrimination  or  as  undue  prefer- 
ence. Such  orders  so  far  as  they  are  ad- 
ministrative are  conclusive,  whether  they  re- 
late to  past  or  present  rates,  and  can  be 
given  general  and  uniform  operation,  since 
all  shippers,  wlio  have  been  or  may  be  af- 
fected by  the  rate,  can  take  advantage  of  the 
ruling  and  avail  themselves  of  the  repara- 
tion order.  They  are  quasi-judicial  and  only 
prima  facie  correct  in  so  far  as  they  de- 
termine the  fact  and  amount  of  damage — as 
to  which,  since  it  involves  the  payment  of 
money  and  taking  of  property,  the  carrier 
is  by  §  16  of  the  act  given  its  day  in  court 
and  the  right  to  a  judicial  hearing.  Mitchell 
Coal   &   Coke   Co.    v.    Pennsylvania    R.    Co., 

(1913)  230  U.  S.  247,  33  S.  Ct  916,  57  U. 
S.   (L.  ed.)    1472. 


Vol.  Ill,  p.  844,  sec.  16. 


,  The  provision  relating  to  an  attorney's  fee  is  constitutional.    Chicago,  B.  &  Q.  R.  Co.  ▼. 
Feintuch,  (C.  C.  A.  9th  Cir.  1911)  191  Fed.  483. 
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Vol.  Ill,  p.  850,  sec.  20. 

Uniform  system  of  accounts.  —  Ck>ngre8B 
had  power  to  vest  in  the  Interstate  Ck)mmerce 
Commission  in  the  manner  set  forth  in  this 
section,  authority  to  establish  a  uniform 
system   of   accounts,  and  to  require  annual 


reports  with  a  uniform  balance  sheet,  and  to 
determine  the  classification  and  form  of  such 
accounts,  we  have  no  doubt.  Kansas  City 
Southern  Ry.  Co.  v.  United  States,  (Com.  C. 
1913)    204   Fed.   641. 


Vol.  Ill,  p.  851 /sec.  22. 

By  yirtne  of  the  provision  that  ''nothing 
itf  this  act  contained  shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisions  of 
this  act  are  in  addition  to  such  remedies," 
a  common-law  action  may  be  maintained  in 
a  state  court  by  a  shipper  against  an  inter- 
state carrier  to  recover  overcharges.  Hard- 
away  v.  Southern  R.  Co.,  (1912)  90  S.  C. 
476,  73  S.  E.  1020,  Ann.  Cas.  1913D  206, 
wherein  the  court  said:  "To  hold  that  the 
state  courts  have  no  jurisdiction '  of  actions 
like  this  will  result  in  so  much  inconvenience 
and  be  so  injurious  in  its  consequences  to 
the  citizens  of  the  states,  and  will  place  them 
so  completely  at  the  mercy  of  interstate  car- 
riers with  regard  to  the  settlement  of  such 
claims,  that  the  argument  in  favor  of  that 
conclusion  should  be  more  cogent  and  con- 
vincing than  it  is  to  induce  its  adoption.  The 
practical  result  of  reqiiiring  shippers  to  go 
before  the  Interstate  Commerce  Commission 
or  into  the  federal  courts  to  collect  these 
small  claims  will  be  to  compel  the  abandon- 
ment of  them  altogether.    We  feel  sure  that 

Vol.  Ill,  p.  852,  sec.  10. 

Construction.  —  This  section  not  only  re- 
quires that  there  must  be  some  violation  of 
the  act  to  regulate  commerce,  but  the  vio- 
lation must  be  one  which  prevents  the  re- 
lator from  having  interstate  traffic  moved 
by  said  common  carrier  at  the  same  rates 
as  are  charged  or  upon  terms  and  conditions 
as  favorable  as  those  given  by  said  common 
carrier  for  like  traffic  under  similar  condi- 
tions to  any  other  shipper.  In  other  words, 
the  violation  of  the  act  to  regulate  commerce 
on  the  part  of  the  carrier  must  be  such  a 
violation  as  will  amount  to  diecrimination. 
Unitod  Stages  v.  Louisville  &  N.  R.  Co.,  (Com. 
Ct.  1912)   195  Fed.  88. 

Refusal  to  transport  merchandise  is  such 
a  discrimination  as  is  contemplated  by  this 
section.  United  States  v.  Louisville  &  N. 
R.  Co.,  (Com.  Ct.  1912)  195  Fed.  88,  wherein 
the  court  said:  "It  is  objected  that  we  may 
not  issue  writ  or  writs  of  mandamus  in  this 
case,  for  the  reason  that  the  refusal  to  trans- 
port the  coals  of  petitioners  at  all  is  not 
such  a  discrimination  as  is  contemplated  by 
the  language  of  section  23,  and  that  in  order 
to  come  within  the  purvietv  of  said  section 
the  carrier  must  be  actually  transporting  in- 


Congress  did  not  contemplate  or  intend  any 
such  result,  and  in  the  absence  of  such  in- 
tent, plainly  expressed  in  or  necessarily  to 
be  interred  from  the  provisions  of  the  act, 
we  are  not  inclined  to  adopt  a  construction 
which  will  lead  to  that  result." 

By  virtue  of  the  same  provision  a  common 
carrier  of  interstate  commerce  is  not  ex- 
empted from  the  common-law  liability  for 
damages  for  refusing  to  receive  and  trans- 
port a  shipment  properly  tendered.  Al- 
drich  v.  Southern  Ry.  Co.,  (S.  C.  1913)  79 
S.  E.  316. 

Also  by  virtue  of  the  same  provision  a 
state  court  has  been  held  to  have  jurisdiction 
of  an  action  of  trespass  brought  by  a  coal 
operating  company  against  a  cominon  car- 
rier to  recover  damages  for  a  failure  to  fur- 
nish it  an  adequate  and  sufficient  supply  of 
cars  under  ordinary  trade  conditions.  Son- 
man  Shaft  Coal  Co.  v.  Pennsylvania  R.  Co., 
(1913)  241  Pa.  St.  487,  88  AtL  746;  Stine- 
man  Coal  Min.  Co.  v.  Pennsylvania  R.  Co., 
(1913)  241  Pa.  St.  509,  88  AtL  761. 


645 


terstate  traffic,  but  not  upon  terms  or  con- 
ditions as  favorable  to  one  shipper  as  ate 
given  to  another  shipper  for  like  traffic  un- 
der similar  conditions.  We  believe  that  this 
is  placing  too  narrow  a  construction  upon 
saia  section.  We  believe  that  if  respondents 
are  carrying  the  coals  of  other  shippers  from 
the  immediate  territory  adjoining  the  pe- 
titioners' mines  to  southeastern  territory, 
and  at  the  same  time  are  refusing  to  carry 
the  coals  of  the  petitioners  at  all,  they  have 
not  only  violated  the  provisions  of  the  In- 
terstate Commerce  Act,  but  such  violation 
prevents  the  petitioners  from  having  their 
interstate  traffic  moved  by  respondents  upon 
terms  or  conditions  as  favorable  as  those 
given  by  said  respondents  for  like  traffic  un- 
der similar  conditions  to  other  shippers.  It 
would  lead  to  an  absurd  result  if  the  court 
should  be  obliged  to  hold  that  discrimination 
might  exist  if  respondents  were  charging  the 
other  shippers  50  cents  a  ton  for  the  trans- 
portation to  southeastern  territory  and  at 
the  same  time  were  charging  petitioners  $1  a 
ton  for  the  same  service,  and  yet  there  would 
not  be  discrimination  if  respondents  refused 
to  transport  the  coal  df  petitioners  at  all, 
for  any  price.** 
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History,  constitutionality  and  construction. 
—  This  legislation  was  enacted  to  minimize 
or  remove  the  effects  of  a  decision  of  the 
Supreme  Court  of  the  United  States  there- 
tofore recently  rendered  to  the  effect  that, 
under  the  commerce  clause  of  the  Federal 
Constitution,  a  vendor  could  not  only  im- 
port whisky  from  one  state  to  another,  not- 
withstanding the  prohibition  laws  of  the 
latter  state,  but  could  sell  it  there  in  the 
original  package.  The  statute  has  been  de- 
clared a  constitutional  enactment  with  the 
limitation  that  it  does  not  operate  to  restrain 
or  affect  a  continuous  shipment  of  whisky 
from  a  vendor  in  one  state  to  a  vendee  in 
another,  and  there  delivered  to  such  vendee 
in  the  original  package;  this  being  the  case 
now  presented  lor  consideration.  State  v. 
Allen,   (1912)   161  N.  C.  226,  75  S.  E.  1082. 

''After  the  adoption  of  the  prohibition  and 
local  option  laws  by  many  of  the  states  of 
the  Union,  unscrupulous  persons  sought  to 
take  an  improper  advantage  of  the  interstate 
commerce  clause  of  the  Constitution  of  tiie 
United  States,  and  under  the  authority  there- 
of would  ship  into  such  states  for  the  use 
of  the  consumer,  intoxicating  liquors  in  what 
was  known  as  the  'original  package,'  and 
thereby  violate  the  spirit,  if  not  the  letter, 
of  said  prohibition  and  local  option  laws. 
Under  that  status  of  the  law,  neither  the 
courts  of  justice  nor  other  state  officials  had 
sufficient  authority  to  effectively  remedy  the 
many  abuses  before  suggested.  The  courts, 
when  confronted  with  that  condition  of 
things,  frequently  suggested  that  relief  from 
that  situation  might  be  granted  by  an  act  of 
Congress.  Interested  parties  grasping  the 
suggestion  urged  upon  Congress  the  impor- 
tance and  necessity  of  such  an  act.  In  con- 
sequence thereof  the  Wilson  act  was  duly 
enacted.  From  this  brief  history  of  that  act, 
it  must  be  apparent  that  Congress  never 
designed  thereby  to  authorize  the  legislature 
of  a  state  to  enact  laws  materially  inter- 
fering with  interstate  commerce,  but  only 
intended  to  remove  the  shield  under  which 
the  state  laws  were  being  violated  by  those 
designing  persons,  with  impunity;  or,  in 
other  words,  the  clear  intention  of  Congress 
was  to  subject  intoxicating  liquor  shipped 
from  one  state  into  another  to  the  laws  of 
the  state  to  which  it  was  shipped,  and  there- 
by subject  both  foreign  and  domestic  liquors 
to  the  same  law,  but  nothing  more."  State 
V.  Parker  Distilling  Co.,  (1911)  237  Mo. 
103,  139  S.  W.  453. 
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The  Elkins  Act  makes  it  an  offense  for  any 
person  or  corporation  to  give  or  receive  any 
rebate,  concession  or  discrimination  in  re- 
spect to  the  transportation  of  property  in 
interstate  commerce  whereby  any  such  prop- 
erty shall  be  transported  at  a  rate  less  than 
that  named  in  the  published  tariff  or  where- 
by any  other  advantage  is  given  or  discrimi- 


By  this  act  the  liquor  traffic  was  expressly 
eliminated  as  one  of  the  subjects  of  inter- 
state commerce,  and  is  therefore  not  within 
the  protection  of  the  Federal  Constitution. 
In  construing  the  act,  the  state  courts  of 
those  jurisdictions  where  the  question  has 
been  raised,  and  the  Supreme  Court  of  the 
United  States,  have  held  that  it  means,  as 
its  language  will  be  found,  upon  examina- 
tion, to  plainly  imply,  that  a  state  may,  in 
the  exercise  of  its  police  powers,  and  with- 
out offending  the  commerce  clause  of  the 
Federal  Constitution,  regulate  or  control  the 
traffic  in  intoxicating  liquors,  within  its  own 
borders,  to  the  extent  either  of  regulating  or 
altogether  preventing  the  business  of  solicit- 
ing proposals  in  such  state  for  the  purchase 
of  such  liquors,  which  proposals  are  to  be 
consummated  outside  of  the  state,  and  the 
liquors  to  which  such  proposals  relate  are 
also  situated  outside  the  state.  Ex  parte 
Anixter,  (1913)  22  Cal.  App.  117,  134  Pac. 
193. 

Applicability  of  statute  to  foreign  ship- 
ments.—  In  reason  it  is  certain  that  the 
purpose  which  led  to  the  enactment  of  the 
law  was  to  give  the  several  states  power  to 
deal  with  all  liquors  coming  from  outside 
their  limits  upon  arrival  and  before  sale, 
thus  rendering  the  state  police  authority 
more  complete  and  efficacious  on  the  subject; 
a  purpose  which  would  be  plainly  set  at 
naught  by  exempting  liquors  brought  into  a 
state  from  a  foreign  country  from  the  oper- 
ation of  the  statute.  DeBary  v.  State  of 
Louisiana,  (1913)  227  U.  S.  108,  33  S.  Ct. 
239,  67  U.  S.    (L.  ed.)    441. 

This  act  does  not  apply  before  actual 
delivery  to  the  consignee  where  the  ship- 
ment is  interstate.  Louisville  ft  N.  R.  Co.  y. 
F.  W.  Cook  Brewing  Co.,  (1912)  223  U.  S. 
70,  32  S.  Ct.  189,  56  U.  S.  (L.  ed.)  365. 

A  state  atatnte  providing  for  a  license  tax 
on  persons  engaged  in  the  business  of  dis- 
posing of  alcoholic  liquors  in  less  quantities 
than  five  gallons  is  applicable  to  persons 
selling  liquor  from  a  warehouse  in  unbroken 
packages  of  three  gallons  each,  and  being  a 
police  regulation  is  not  invalidated  by  the 
Wilson  Act  State  v.  Frederick  De  Bary  & 
Co.,  (1912)  130  La.  1090,  68  So.  892.  See 
also  State  v.  Pabst  Brewing  Co.,  (1911)  128 
La.  770,  56  So.  349. 

This  section  is  cited  in  Logan  y.  Brown, 
(1911)  126  Tenn.  209,  141  S.  W.  761. 
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nation  is  practiced.  United  States  y.  Union 
Stock  Yard  &  Transit  Co.  of  COiicago,  (1912) 
226  U.  S.  286,  33  S.  Ct.  83,  67  U.  8.  (L.  ed.) 
226. 
.  It  is  the  object  of  the  Interstate  Commerce 
Law  and  the  Elkins  Act  to  prevent  fayoritism 
by  any  means  or  device  whatsoever  and  to 
prohibit  practices  which  run  counter  to  the 


VoL  Z,  p.  170,  sec.  1. 


INTERSTATE  COMMERCE. 


VoL  Z,  p.  173,  sec.  1. 


purpose  of  the  act  to  place  all  shippers  upon 
€qual  terms.  United  States  t.  Union  Stock 
Yard  k  Transit  Co.  of  Chicago,  (1912)  226 
U.  S.  286,  33  S.  Ct.  83,  67  U.  S.  (L.  ed.) 
226. 

The  crime  of  accepting  a  concession  from 
the  lawful  rate  is  not  completed  until  there 
is  a  consummatioii  by  payment  of  the  lower 
rate,  but  a  single  payment  of  a  multitude 
of  different  shipments  does  not  prevent  there 
being  as  many  offenses  as  there  were  ship- 
ments. United  States  t.  Standard  Oil  Co., 
(W.  D.  N.  Y.  1911)    192  Fed.  438. 

Validity  of  contract  determined  as  of  what 
time.—- The  time  of  the  performance  of  serv- 
ices under  a  contract  and  not  the  time  of 
its  execution  determines  its  validity  under 
the  Elkins  Act.  Elwood  Grain  Co.  v.  St. 
Joseph  &  G.  I.  Ry.  Co.,  (CCA.  8th  Cir. 
1913)   202  Fed.  845. 

An  advantage  accorded  by  special  agree- 
ment which  affects  the  value  of  the  service 
to  the  shipper  and  its  cost  to  the  carrier 
should  be  published  in  the  tariffs,  and  for  a 
breach  of  such  contract,  relief  will  be  denied, 
because  its  allowance  without  such  publica- 
tion is  a  violation  of  the  act.  It  is  also  il- 
legal because  it  is  an  undue  advantage  in 
that  it  is  not  one  open  to  all  others  in  the 
same  situation.  Chicago  &  A.  R.  Co.  t. 
Kirby,  (1912)  225  U.  S.  165,  32  8.  Ct. 
648,  66  U.  S.  (L.  ed.)  1033.  See  also  St 
Louis,  I.  M.  ft  S.  Ry.  Co.  v.  West,  (Tex.  1913) 
159  S.  W.  142. 

A  special  contract  whereby  the  carrier 
agrees  to  furnish  to  one  of  its  shippers,  free 
storage  for  his  goods  for  an  indefinite  period, 
dependent  upon  the  plaintiff's  convenience  in 
removing  the  goods  from  the  defendant's 
warehouse,  is  in  violation  of  this  section. 
Central  of  Georgia  R.  Co.  v.  Patterson, 
(1912)  6  Ala.  App.  494,  60  So.  466,  wherein 
the  court  said:  "Granting  a  special  storage 
privilege  as  part  of  the  service  covered  by 
the  rate  charged  for  carriage  may  be  a  mat- 
ter of  considerable  consequence  to  the  ship- 
per, and  to  the  extent  of  its  value  each  such 
privilege  lessens  the  aggregate  compensation 
paid  by  the  shipper  to  the  carrier  for  trans- 
portation and  terminal  services." 

Expediting  shipment.  —  A  common  carrier 
engaged  in  interstate  commerce  has  no  right 
to  grant  special  favors  to  anybody.  To  agree 
with  a  particular  shipper  to  expedite  a  ship- 
ment at  regular  rates,  even  where  no  rate 
has  been  established  for  special  expediting, 
is  a  discrimination,  and  as  such  a  violation 
of  the  Elkins  Act.  A  carrier  cannot  legally 
«ontract  with  a  particular  shipper  for  an 
unusual  service  unless  he  make  and  publish 


a  rate  for  such  service  equally  open  to  all. 
Discrimination  is  forbidden.  Chicago  ft  Al- 
ton Ry.  Co.  V.  Kirby,  (1912)  226  U.  S.  165, 
32  Sup.  Ct.  648,  6G  U.  S.  (L.  ed.)  1033;  Clegg 
V.  St.  Louis  &  S.  F.  R.  Co.,  ( C.  C  A.  8th  Cir. 
1913)  203  Fed.  971;  Johnson  v.  New  York, 
N.  H.  ft  H.  R.  Co.,   (Me.  1913)   88  Atl.  988. 

An  undertaking  to  carry  one  shipper's  cat- 
tle by  special  train  at  the  same  rate  or  tariff 
exacted  from  another  routed  on  schedule 
time  would  be  violative  of  this  section. 
Siemonsma  v.  Chicago,  M.  ft  St.  P.  Ry.  Co., 
(la.  1913)  139  N.  W.  1077,  following  Chi- 
cago ft  A.  R.  Co.  V.  Kirby,  (1912)  225  U.  S. 
155,  32  S.  Ct.  648,  66  U.  S.  (L.  ed.)  1033. 

Undervaluation.  —  When  the  carrier  grad- 
uates its  rates  by  value  and  has  filed  its 
tariffs  showing  two  rates  applicable  to  a  par- 
ticular commodity  or  class  of  articles,  based 
upon  a  difference  in  valuation,  the  shipper 
must  take  notice,  for  the  valuation  auto- 
matically determines  which  of  the  rates  is 
the  lawful  rate.  If  he  knowingly  declares  an 
undervaluation  for  the  purpose  of  obtaining 
the  lower  of  two  published  rates,  he  thereby 
obtains  an  advantage  and  causes  a  discrimi- 
nation forbidden  and  made  unlawful  by  the 
first  section  of  the  Elkins  Act  of  February 
19,  1903.  Missouri,  K.  ft  T.  R.  Co.  v.  Harri- 
man,  (1913)  227  U.  S.  667,  33  S.  Ct.  397,  67 
U.  S.   (L.  ed.)   690. 

A  shipper  who  accepts  credit  from  a  car- 
rier for  freight  chai^ges  which  other  shippers 
of  the  same  commodity,  from  the  same  points 
and  under  substantially  the  same  conditions 
and  manner  of  transportation,  do  not  receive, 
is  guilty  of  accepting  or  receiving  a  "dis- 
crimination in  respect  of  the  transportation" 
of  any  property  in  interstate  commerce  with- 
in the  prohibition  of  this  section.  United 
States  V.  Sunday  Creek  Co.,  (N.  D.  Ohio 
1911)  194  Fed.  252,  wherein  the  court  said: 
"The  word  'discrimination,*  as  used  in  the 
Elkins  act,  is  employed  in  its  common  sense, 
as  well  as  with  whatever  enlarged  or  more 
definite  meaning  the  context  of  the  amend- 
ment of  1906  gives  to  it.  Thus  a  shipper  who 
is  permitted  to  settle  his  charges  by  paying 
a  'less  or  different  compensation'  to  the  car- 
rier is  accepting  or  receiving  a  'discrimina- 
tion.' " 

A  failure  to  observe  tariffs  relating  to 
demurrage  constitutes  a  misdemeanor.  Le- 
high Valley  R.  Co.  v.  United  States,  (C  C 
A.  3d  Cir.  1911)   188  Fed.  879. 

A  conviction  of  a  transportation  company 
for  granting  rebates  was  affirmed  in  Mer- 
chants* ft  Miners'  Transp.  Co.  v.  United 
States,  (C.  C  A.  6th  Cir.  1912)  199  Fed.  902. 


Vol.  X,  p.  173,  sec.  1. 

This  statute  does  not  grant  immunity  from  ing  of  dutiable  goods  whereby  the  govem- 
a  prosecution  which  has  nothing  to  do  with  ment  was  deprived  of  duties  which  it  should 
the  anti-trust  act  and  is  concerned  only  with  have  received.  Heike  v.  United  States,  (C. 
certain  frauds'  in  connection  with  the  weigh-      C.  A.  2d  Cir.  1911)  192  Fed.  83. 
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1909  Supp.,  p.  255,  sec.  1. 

Carriers  affected  by  Act.  —  Interstate  street 
railtcaya  are  '^railroads"  within  the  meaning 
of  this  section.  Omaha  &  C.  B.  St.  Ry.  Co. 
V.  Interstate  Commerce  Commission,  (Com. 
C.  1911)    191  Fed.  40. 

Telegraph  companiea  are  included  in  the 
category  of  common  carriers  and  an  agree- 
ment by  them  to  issue  a  personal  telegraph 
blank,  though  enforceable  when  made,  cannot 
be  enforced  by  virtue  of  this  section.  Clark 
¥.  New  Jersey  Postal  Telegraph  Co.,  (N.  J. 
1913)  87  Atl.  640. 

Bleeping  oar  compa/nies  are  by  virtue  of 
this  section  "common  carriers"  and  sleeping 
cars  owned  by  them  and  used  in  interstate 
commerce  cannot  be  attached  under  state 
laws.  Pullman  Co.  v.  Linke,  (S.  D.  Ohio 
1913)  203  Fed.  1017,  wherein  the  court  said: 
*'A  sleeping  car  company,  it  is  true,  by  fur- 
nishing sleeping  cars  under  a  contract  with 
a  railroad  company  to  be  used  by  the  travel- 
ing public,  does  not  thereby  assume  or  ac- 
quire the  status  of  a  common  carrier  of  goods 
or  passengers  (Lemon  v.  Palace  Car  Co.  [C. 
C]  62  Fed.  262;  Elliott,  Railroads,  §  1616; 
Beale,  Innkeepers  &  Hotels,  §  342;  Hutchin- 
son, Carriers,  §  1130;  25  Am.  &  Eng.  Ency. 
Law,  1110,  1111),  unless  declared  to  be  such 
by  some  constitutional  or  statutory  pro- 
vision. It  merely  furnishes  accommodations 
to  the  passengers  of  another  company  and 
performs  only  an  auxiliary  function  in  their 
transportation;  but  it  is  nevertheless  en- 
gaged in  a  public  calling.  6  Cyc.  650;  Elli- 
ott, Railroads,  §  1618.  Section  1  of  the  in- 
terstate commerce  act  as  amended  June  29, 
1906,  34  Stat.  L.  684,  provides  that  the  term 
'common  carrier'  as  used  in  that  act  shall 
include  sleeping  car  companies.  By  virtue 
of  this  statutory  provision,  the  plaintiff's 
status  at  the  time  of  the  seizure  of  the  car 
was  in  legal  contemplation  the  same  as  that 
of  an  interstate  carrier." 

Express  companies.  —  "It  will  be  observed 
that  section  1  in  terms  provides  that  the  act 
applies  to  any  corporation,  or  any  person  or 
persons,  engaged  in  transporting  property 
between  the  states,  holding  them  to  be  com- 
mon carriers;  and  that  paragraph  2  of  the 
same  section  includes  express  companies  and 
sleeping  car  companies  in  the  term  'common 
carriers.*  Prior  to  such  enactment,  the  act 
applied  to  common  carriers  without  the  par- 
ticular inclusion  of  corporations,  and  express 
and  sleeping  car  companies.  In  short,  under 
the  original  act,  corporations  were  Immune, 
and  express  companies  were  not  specifically 
included.  In  this  situation,  in  1903,  the  El- 
kins  act  clearlv  and  definitelv  extended  the 
liability  to  corporations:  and  subsequently, 
in  1906,  the  Hepburn  act  enlarged  and  ex- 
tended the  scope  of  the  original  act,  not  only 
in  relation  to  the  nature  of  the  transporta- 
tion to  which  it  applied,  but  also  to  liability 
for  infraction  of  the  statute  by  express  com- 
panies and  sleeping  car  companies.  By  this 
Inclusion  Congress  seems  to  have  recognized 
the  incompleteness  of  the  term  'common  car- 
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riers'  and  its  applicability  to  express  com- 
panies." United  States  v.  American  Express 
Co.,   (W.  D.  N.  Y.  1912)   199  Fed.  321. 

"Express  companies"  as  used  in  the  stat- 
utes includes  those  organized  as  joint  stock 
associations.  United  States  v.  Adams  Exp. 
Co.,  (1913)  229  U.  S.  381,  33  S.  Ct.  878,  57 
U.  S.  (L.  cd.)  1237,  wherein  the  court  said: 
"It  has  been  notorious  for  many  years  that 
some  of  the  great  express  companies  are  or- 
ganized as  joint  stock  associations,  and  the 
reason  for  the  amendment  hardly  could  be 
seen  unless  it  was  intended  to  bring  those 
associations  under  the  act." 

Carriers  partly  hy  railroad  and  partly  hy 
tcater,  —  The  first  section  makes  the  act  ap- 
ply alike  to  common  carriers  engaged  in  the 
transportation  of  passengers  or  property 
wholly  by  railroad  or  partly  by  railroad  and 
partly  by  water  under  an  arrangement  for 
a  continuous  carriage  or  shipment.  Carriers 
partly  by  railroad  and  partly  by  water  under 
a  common  arrangement  for  a  continuous  car- 
riage or  shipment  are  as  specifically  within 
the  terms  of  the  act  as  any  other  carrier 
named  therein.  Interstate  Commerce  Com- 
mission V.  Goodrich  Transit  Co.,  (1912)  224 
U.  S.  194,  32  S.  a.  436,  66  U.  S.  (L.  ed.) 
729. 

A  "common  carrier"  does  not  include  •• 
corporation  owning  the  entire  stock  of  a  com- 
mon carrier.  United  States  v.  Union  Stock- 
yard k  Transit  Co.  of  Chicago,  (Com.  C. 
1911)  192  Fed.  330. 

"Lateral  branch  line  of  railroad.** — ^A  road 
is  or  is  not  a  lateral  branch  railroad,  ac- 
cording to  the  relation  which  it  bears  to  the 
line  with  which  a  switch  connection  is  asked. 
And  this  relation  is  one  of  road  to  road,  and 
not  of  shippers  or  territory.  A  road,  in 
other  words,  does  not  have  the  character  of 
a  branch  or  lateral  road  as  to  some  shippers 
and  territorv,  and  not  have  it  as  to  others. 
There  is  no  such  dividing  up  or  limiting  it, 
nor  can  it  be  of  that  shifting  kind.  Looking 
to  the  purpose  of  the  law,  a  road  is  a  lateral 
branch  road  when  it  is  tributary  to  and  de- 
pendent on  another  for  an  outlet;  that  is  to^ 
say,  where  it  is  essentially  a  feeder,  contrib- 
uting traffic,  and  capable  of  interchanging  it 
therewith.  It  is  not  such  where  it  is  ia 
effect  an  independent  and  competing  line. 
Nor  is  this  any  less  the  case  because  it  may 
not  compete  as  to  a  portion  of  the  territory 
involved.  It  is  the  general  effect  which  de- 
cides. Baltimore  &  Ohio  S.  W.  R.  Co.  v. 
United  States,   (Com.  C.  1912)   195  Fed.  962. 

Constitutionality  of  commodities  clause. — 
In  Dolaware.  L.  &  W.  R.  Co.  v.  United  States, 
(1913)  231  U.  S.  363,  34  S.  Ct.  65,  the  court 
had  under  consideration  the  constitutionality 
of  the  commodities  clause,  it  being  insisted 
by  the  plaintiff  in  error  that  the  commodities 
clause  violated  the  Fifth  Amendment,  de- 
prived the  company  of  a  right  to  contract, 
and  prevented  it  from  carrying  its  own  prop- 
erty needed  in  a  legif;imate  intrastate  busi- 
ness, conducted  under  authority  of  a  charter 
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granted  by  the  state  of  Pennsylvania,  many 
years  before  the  adoption  of  the  Hepburn 
bill.  The  court  said:  *'Xhis  contention  must 
be  overruled  on  the  authority  of  United 
States  V.  Delaware  &  H.  Co.,  (1909)  213  U. 
S.  366,  416.  It  is  true  that  the  decision  in 
that  case  related  to  shipments  of  coal  from 
mine  to  market,  while  here  the  merchandise 
was  transported  from  market  to  mine.  But 
the  statute  relates  to  'all  commodities,  ex- 
cept lumber,  owned  by  the  company'  and 
includes  inbound  as  well  as  outbound  ship- 
ments. Both  classes  of  transportation  are 
within  the  purview  of  the  evil  to  be  corrected 
and,  therefore,  subject  to  the  power  of  Con- 
gress to  regulate  interstate  commerce.  The 
exercise  of  that  power  is,  of  course,  limited 
by  the  provisions  of  the  Fifth  Amendment. 
(Monongahela  Nav.  Co.  v.  United  States, 
(1893)  148  U.  S.  312,  336;  McCray  v.  United 
States,  (1904)  196  U.  S.  27;  Union  Bridge 
Co.  y.  United  States,  (1907)  204  U.  S.  364), 
but   the   commodities   clause   does   not   take 
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property  nor  does  it  arbitrarily  deprive  the 
company  of  a  right  of  property.  The  stat- 
ute deals  with  railroad  companies  as  public 
carriers,  and  the  fact  that  they  may  also 
be  engaged  in  a  private  business  does  not 
compel  Congress  to  legislate  concerning  them 
as  carriers  so  as  not  to  interfere  with  them 
as  miners  or  merchants.  If  such  carrier 
hauls  for  the  public  and  also  for  its  own 
private  purposes,  there  is  an  opportunity  to 
discriminate  in  favor  of  itself  against  other 
shippers  in  the  rate  charged,  the  facility  fur- 
nished or  the  quality  of  the  service  rendered. 
The  commodities  clause  was  not  an  unrea- 
sonable and  arbitrary  prohibition  against  a 
railroad  company  transporting  its  own  useful 
property,  but  a  constitutional  exercise  of  a 
governmental  power  intended  to  cure  or  pre- 
vent the  evils  that  might  result  if,  in  haul- 
ing goods  in  or  out,  the  company  occupied 
the  dual  and  inconsistent  position  of  public 
carrier  and  private  shipper.  .  ,  .  The 
statute  is  general  and  applies  not  only  to 
those  particular  instances  in  which  the  car- 
rier did  use  its  power  to  the  prejudice  of  the 
shipper,  but  to  all  shipments  which,  however 
innocent  in  themselves,  come  within  the  scope 
and  probability  of  the  evil  to  be  prevented." 
What  constitutes  interstate  commerce. — 
The  Interstate  Commerce  Act,  as  amended  bv 
the  Hepburn  Act,  applies  to  common  carriers 
engaged  in  the  transportation  of  persons  or 
property  from  state  to  state  wholly  by  rail- 
road, and  the  term  railroad  is  defined  to  in- 
clude "all  switches,  spurs,  tracks,  and  termi- 
nal facilities  of  every  kind  used  or  necessary 
in  the  transportation  of  the  persons  or  prop- 
erty designated  herein,  and  also  all  freight 
depots,  yards,  and  grounds  used  or  necessary 
in  the  transportation  or  delivery  of  any  of 
said  property;"  and  transportation  is  defined 
to  includo  "cars  and  other  vehicles  and  all 
instrumentalities  and  facilities  of  shipment 
or  carriage,  irrespective  of  ownership  or  of 
any  contract,  express  or  implied,  for  the  use 
thereof  and  all  services  in  connection  with 
the  receipt,  delivery,  elevation,  and  transfer 
in  transit,  yentilation,  refrigeration  or  icing, 


storage,  and  handling  of  property  transport- 
ed." 

That  the  service  is  performed  wholly  in 
one  state  can  make  no  difference  if  it  is  a 
part  of  interstate  carriage.  And  so  the  fact 
that  the  performance  of  the  service  is  dis- 
tributed among  different  corporations  hav- 
ing common  ownership  in  a  holding  company 
which  controls  an  interstate  system  is  held 
to  make  no  difference,  where  the  service  to 
be  performed  is  a  part  of  the  carriage  of 
freight  by  railroad  in  interstate  commerce. 
Nor  does  it  make  any  difference  that  the  cor- 
porations do  not  issue  through  bills  of  lad- 
ing. It  is  the  character  of  the  service  ren- 
dered, not  the  manner  in  which  the  goods  are 
billed,  which  determines  the  interstate  char- 
acter of  service.  United  States  v.  Union 
Stock  Yard  &  Transit  Co.  of  Chicago,  (1912) 
226  U.  S.  286,  33  S.  Ct.  83,  67  U.  S.  (L.  ed.> 
226. 

The  interstate  commerce  begins  with  the 
shipment  of  the  article  in  one  state  directed 
and  destined  to  another  state.  It  ends  only 
with  the  delivery  at  destination.  All  com- 
mon carriers  by  railroad  which  participate  in 
its  actual  transportation  from  the  time  of 
shipment  to  the  time  of  delivery  are  engaged 
in  the  transportation  of  property  from  one 
state  to  another,  whether  their  services  be 
performed  wholly  within  one  state  or  in  more 
than  one  state,  whether  such  services  be 
primary,  and  called  "carriage,"  or  incidental, 
and  called  "switching,"  whether  the  carrier 
be  paid  a  flat  sum  per  car  or  a  percentage  of 
the  through  rate,  and  whether  such  payment 
be  made  directly  by  the  shipper  or  consignee 
on  the  one  hand,  or  by  the  initial  or  final 
carrier  on  the  other  hand.  United  States  v. 
Union  Stockyard  &  Transit  Co.  of  Chicago, 
(Com.  C.  ]912)   192  Fed.  330. 

The  first  proviso  does  not  except  from  the 
operation  of  this  act  the  rates  of  a  carrier 
between  points  within  a  state  on  freight 
brought  into  the  state  by  another  carrier 
and  carried  to  its  destination  by  the  inter- 
state carrier  as  a  continuous  shipment.  Den- 
ver &,  R.  G.  R.  Co.  v.  Interstate  Com.  Commis- 
sion, (Com.  C.  1012)  195  Fed.  968,  whqrein 
the  court  said :  "Section  1  not  only  subjects 
to  the  act,  first,  certain  carriers,  but  also, 
second,  certain  transportation.  The  proviso 
relates,  not  to  the  carriers,  but  to  the  trans- 
portation, and  is  therefore  to  be  read  in  con- 
nection witli  the  second  clause  of  the  section, 
and  not  with  the  first.  Summarized,  the  first 
clause  relates  to  carriers  engaged  in  trans- 
portation (a)  wholly  by  rail,  or  (b)  partly 
by  rail  and  partly  by  water  under  a  com- 
mon arrangement,  from  (c)  state  to  state,  or 
(d)  from  the  United  States  to  or  through  an 
adjacent  foreign  country.  For  example,  car- 
riers transporting  traffic  by  rail  from  Albany 
to  New  York  for  shipment  to  Europe  would 
not  come  under  this  definition,  whether  or 
not  there  were  a  common  arrangement  for 
rail  and  water  transportation;  but  carriers 
engaged  in  moving  traflfic  from  Albany  to 
New  York  by  rail  and  thence  by  water  to 
New  Orleans,  or  from  Albany  to  Buffalo  by 
rail  and  thence  by  water  to  Toronto,  would 
come  within  the  definition,  if  there  were  a 
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common  arrangement.  It  was  interetate  rail 
transportation  that  was  primarily  sought  to 
be  regulated,  not  interstate  water  transporta- 
tion, and  not  the, rail  part,  within  a  siijgle 
state,  of  rail  and  water  Interstate  transpor- 
tation, unless  the  rail  carrier  and  the  water 
carrier  were  under  a  common  control  manage- 
ment or  arrangement. 

''But  as  to  transportation  to  a  foreign  coun- 
try, unless  wholly  by  water  from  point  of 
origin  to  final  destination.  Congress  had  a 
different  and  definite  purpose.  Even  though 
in  that  case  there  were  no  common  arrange- 
ment between  the  rail  and  water  carrier,  even 
though  no  regulation  of  the  ocean  carrier 
or  the  entirely  independent  lake  or  river  car- 
rier was  intended,  nevertheless  Congress 
deemed  it  important  to  subject  to  the  act, 
and  therefore  by  the  second  clause  did  sub- 
ject, that  part  of  such  transportation  which 
was  conducted  within  this  country,  although 
confined  to  a  single  state  and  conducted  by 
a  line  that  had  no  connection  of  any  kind 
with  an  ocean  carrier  or  with  any  interstate 
traffic.  Then,  out  of  abimdant  caution,  as 
it  seems,  and  by  way  of  disclaimer  of  any 
authority  over  a  carrier  that  confined  its 
business  to  one  state,  and  was  not  engaged 
in  such  interstate  business  as  would  bring 
it  within  the  first  clause,  the  proviso  was 
added.  The  intended  effect  of  this  proviso 
was  to  exclude  from  the  operation  of  the  act 
such  transportation,  whether  of  persons  or 
property,  as  was  carried  on  wholly  within 
one  state,  other  than  that  going  to  or  coming 
fromr  a  foreign  country.  Having  given  juris- 
diction over  certain  transportation  that  could 
be  conducted  either  in  more  than  one  or  in 
only  one  state — ^that  is,  the  inland  transpor- 
tation of  commerce  to  or  from  foreign  lands — 
it  disclaimed  jurisdiction  over  domestic 
traffic  confined  strictly  and  wholly  to  a  single 
state.  This  disclaimer  naturally  contained 
the  limiting  clause,  'not  shipped  to  or  from 
a  foreign  country'  to  avoid  any  possible  con- 
flict with  what  immediately  preceded,  and  to 
prevent  an  interpretation  which  would  ex- 
clude the  Albany-New  York  part  of  the  Al- 
bany-New York-Europe  transportation  in  the 
example  above  given.  The  proviso,  therefore, 
must  be  regarded  as  a  disclaimer,  and  not  as 
an  exception.  It  could  not,  of  course,  be  an 
exception  to  the  second  grant  of  jurisdiction 
over  certain  transportation,  and  it  does  not 
in  any  way  refer  to  the  first  grant  of  juris- 
diction over  certain  carriers,  either  by  way  of 
disclaimer  or  by  way  of  exception.  It  results 
that  rail  carriers  engaged  in  such  transpor- 
tation of  admittedly  interstate  commerce  as 
is  here  considered  were  intended  to  be  made 
subject  to  the  act  and  are  included  in  the 
classes  of  carriers  to  which  the  act  applies." 

Transportation  means  not  only  the  phys- 
ical instrumentalities,  but  all  services  in 
connection  with  receipt,  delivery  and  hand- 
ling of  property  transported.  Southern  R. 
Co.  V.  Reid,  (1912)  222  U.  S.  424,  32  S.  Ct. 
140,  56  U.  S.  (L.  ed.)  257. 

By  the  language  of  the  act  transporta- 
tion is  defined  to  include  terminal  charges, 
and  demurrage,  being  a  charge  for  the  de- 
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tention  of  a  car  because  of  the  use  of  the 
car  and  track  until  unloaded,  is  a  terminal 
charge.  Lehigh  Valley  R.  Co.  v.  United 
States,  (C.  C.  A.  3d  Cir.  1911)   188  Fed.  879. 

"Tenitory  cf  the  United  States"  as  used 
in  this  section  includes  Alaska.  Interstate 
Commerce  Commission  v.  Humboldt  Steam- 
ship Co.,  (1912)  224  U.  S.  474,  32  S.  Ct. 
556,  56  U.  8.    (L.  ed.)    849. 

State  statutes.  —  On  account  of  the  pas- 
sage of  the  act  of  Congress  of  June  29,  1906, 
the  state,  under  its  police  power,  has  ceased 
to  have  the  authority  to  pass  acts  relative 
to  contracts  made  by  carriers  pertaining  to 
interstate  shipments.  St.  Louis  &  S.  h\  R. 
Co.  V.  Cox,  (Okla.  1914)  138  Pac.  144;  St. 
Louis  &  S.  F.  R.  Co.  v.  Bilby,  (Okla.  1913) 
130  Pac.  1089. 

State  statutes  regulating  the  delivery  of 
cars  engaged  in  interstate  commerce  are  in- 
valid by  virtue  of  this  section  which  deals 
with  the  same  subject.  Chicago,  R.  I.  k 
P.  R.  Co.  V.  Hardwick  Farmers  Elevator  Co., 
(1913)  226  U.  S.  426,  33  S.  Ct.  174,  67  U. 
S.  (L.  ed.)  284,  46  L.R.A.(N.S.)  203,  where- 
in the  court  said:  "In  the  original  act  to 
regulate  commerce  the  term  'transportation' 
was  declared  to  embrace  all  instrumentalities 
of  shipment  or  carriage.  By  the  Hepburn 
Act  it  was  declared  that  the  term  transpor- 
tation (italics  ours)  'shall  include  cars  and 
other  vehicles  and  all  instrumentalities  and 
facilities  of  shipment  or  carriage,  irrespec- 
tive of  ownership  or  of  any  contract,  express 
or  implied,  for  the  use  thereof  and  all  serv- 
ices in  connection  with  the  receipt,  delivery, 
elevation,  and  transfer  in  transit,  ventila- 
tion, refrigeration  or  icing,  storage,  and  hand- 
ling of  property  transported;  and  U  shall  be 
the  duty  of  every  carrier  subject  to  the  pro- 
visions of  this  act  to  provide  and  furnish 
such  transportation  upon  reasonable  request 
therefor,  and  to  establish  through  routes  and 
just  and  reasonable  rates  applicable  there- 
to.' 

'The  purpose  of  Congress  to  specifically 
impose  a  duty  upon  a  carrier  in  respect  to 
the  furnishing  of  cars  for  interstate  traffic 
is  of  course  by  these  provisions  clearly  de- 
clared. That  Congress  was  specially  concern- 
ing itself  with  that  subject  is  further  shown 
by  a  proviso  inserted  to  supplement  section 
1  of  the  original  act  imposing  the  duty  under 
certain  circumstances  to  furnish  switch  con- 
nections for  interstate  traffic,  whereby  it  is 
specifically  declared  that  the  common  car- 
rier making  such  connections  'shall  furnish 
cars  for  the  movement  of  such  traffic  to  the 
best  of  its  ability  without  discrimination  in 
favor  of  or  against  any  such  shipper.'  Not 
only  is  there  then  a  specific  duty  imposed 
to  furnish  cars  for  interstate  traffic  upon 
reasonable  request  therefor,  but  other  appli- 
cable sections  of  the  act  to  regulate  com- 
merce give  remedies  for  the  violation  of  that 
duty.  Thus,  by  section  8  it  is  provided  *thst 
in  case  any  common  carrier  subject  to  the 
provisions  of  this  act  .  .  .  shall  omit  to 
do  any  act,  matter  or  thing  in  this  act  re- 
quired to  be  done,  such  common  carrier  shall 
be  liable  to  the  person   or  persons-  injured 
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thereby  for  the  full  amount  of  damage  sub- 
tained  in  consequence  of  any  such  violation 
of  the  provisions  of  this  act,  together  with 
a  reasonable  counsel  or  attorney's  fee,  to 
be  fixed  by  the  court  in  every  case  of  re- 
covery, which  attorney's  fee  shall  be  taxed 
and  collected  as  part  of  the  costs  in  the 
case.' 

"Further  by  sec.  9  an  election  is  given  to 
either  make  complaint  to  the  Interstate  Com- 
merce Commission  or  to  bring,  in  a  desig- 
nated court,  an  action  for  the  recovery  of 
damages,  and  by  section  10  it  is  made  a 
criminal  offense  for  an  employee  of  a  corpora- 
tion carrier  to  Vilfully  omit  or  fail  to  do 
any  act,  matter,  or  thing  in  this  act  required 
to  be  done.' 

"As  legislation  concerning  the  delivery  of 
cars  for  the  carriage  of  interstate  traffic  was 
clearly  a  matter  of  interstate  commerce  regu- 
lation, even  if  such  subject  was  embraced 
within  that  class  of  powers  concerning  which 
the  state  had  a  right  to  exert  its  authority 
in  the  absence  of  legislation  by  Congress,  it 
must  follow  in  consequence  of  the  action  of 
Congress  to  which  we  have  referred  that  the 
power  of  the  state  over  the  subject-matter 
ceased  to  exist  from  the  moment  that  Con- 
gress exerted  its  paramount  and  all-em- 
bracing authority  over  the  subject."  See  to 
the  same  eifect,  Yazoo  &  M.  V.  R.  Co.  v. 
Greenwood  Grocery  Co.,  (1913)  227  U.  S.  1, 
33  S.  Ct.  213,  57  U.  S.  (L.  ed.)  389;  St. 
Louis,  I.  M.  k  S.  R.  Co.  v.  Edwards,  (1913) 
227  U.  S.  265,  33  S.  Ct.  262,  67  U.  S.  (L. 
ed.)   506. 

A  state  statute  is  invalid  which  requires 
agents  and  officers  of  railroads  and  other 
transportation  companies  to  receive  frpi;?lit 
for  transportation  whenever  tendered  at  a 
regular  station,  and  every  loaded  car  ten- 
dered at  a  side  track  or  any  warehouse  con- 
nected with  the  railroad  by  a  sidinj^.  and  for- 
ward the  same  by  a  route  selected  by  the 
person  tendering  the  same.  Southern  R.  Co. 
V.  Reid,  (1912)  222  U.  S.  424.  444.  32  S. 
Ct.  140,  145,  66  U.  S.    (L.  ed.)   257,  2G3. 

In  Atchison,  T.  k  S.  F.  R.  Co.- v.  State, 
(1912)  31  Okla.  767,  123  Pae.  1065,  it  was 
held  that  an  order  of  a  state  corporation 
commission  providing  that  ten. days  free  stor- 
age should  be  allowed  on  less  than  carload 
shipments,  when  destined  to  consi<G;nee3  w^ho 
lived  at  interior  points,  five  miles  or  more 
from  the  railroad  station,  in  so  far  as  it 
applied  to  interstate  commerce  was  void,  for 
the  reason  that  it  was  in  conflict  with  and 
was  superseded  by  sections  1  and  2  of  the 
Act  of  June  29,  *1906,  and  for  the  further 
reason  that  it  interfered  with  and  imposed 
upon  interstate  commerce  an  unreasonable 
burden. 

The  act  of  the  legislature  of  Oklahoma 
Territory  of  1905  (section  2,  art.  2,  c.  10, 
Laws  1905),  imposing  upon  railroad  com- 
panies a  penalty  of  $1  per  day  for  failure  to 
furnish  cars  under  the  circumstances  therein 
stated,  is  not  in  conflict  with  this  section 
which  requires  cars  to  be  furnished  upon 
reasonable  request.     Chicago,  R.  I.  &  P.  R. 
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Co.  ▼.  Beatty,  (1912)  34  Okla.  321,  126  Pac. 
736,  42  L.R.A.(N.S.)    981. 

The  state  of  Georgia  cannot,  as  an  exer- 
cise of  its  governmental  power,  prescribe 
rates  of  freight  for  interstate  shipments  by 
the  Western  &  Atlantic  Railroad  Company. 
In  view  of  the  act  of  Congress  to  regulate 
interstate  commerce  the  legislature  can  nei- 
ther do  this  directly  nor  through  the  State 
Railroad  Commission.  State  v.  Western  & 
A.  R.  Co.,  (1912)   138  Ga.  835,  76  S.  E.  577. 

The  purpose  of  the  act  was  to  fix  the  lia- 
bility of  interstate  carriers  and  in  so  doing 
to  put  an  end  to  the  diversity  of  regulation 
under  state  laws  on  the  subject.  The  act  of 
Congress  is  paramount  upon  the  subject  with 
which  it  purports  to  deal  and  supersedes  all 
state  laws  upon  the  same  subject.  It  follows 
that,  where  suit  is  brought  for  loss  of  or 
damage  to  goods  transported  in  Interstate 
commerce,  the  rule  of  liability  as  prescribed 
by  the  federal  act  is  applicable  whether  the 
suit  be  brought  against  the  initial  carrier 
or  against  one  of  the  succeeding  carriers. 
Atlantic  Coast  Line  R.  Co.  v.  Thomasville 
Live  Stock  Co.,  (1913)  13  Ga.  App.  102,  78 
S.  E.  1019. 

Fixing  rates.  ^  Under  this  act  the  Inter- 
state Commerce  Commission  has  power  to 
prescribe  interstate  but  not  intrastate  com- 
merce rates.  Minnesota  Rate  Cases,  (1913) 
230  U.  S.  352,  33  S.  Ct.  729,  57  U.  S.  (L.  ed.) 
1511,  48  L.R.A.(N.S.)    1151. 

Free  passes.  —  The  provision  of  this  sec- 
tion forbidding  common  carriers  engaged  in 
interstate  commerce  to  issue  directly  or  in- 
directly, any  interstate  free  pass,  except  to 
attorneys,  etc.,  only  purports  to  apply  to  in- 
terstate transportation  and  does  not  invali- 
date state  legislation  affecting  free  passes  for 
intrastate  transportation.  Schulz  v.  Parker, 
(In.   1912)    139  N.  W.  173. 

No  contract  inconsistent  with  the  provi- 
sions of  this  act  is  enforceable,  and  therefore 
a  contract  providing  for  the  issuance  of  an 
annual  pass  cannot  be  enforced.  Cowley  v. 
Northern  Pac.  R.  Co.,  (1912)  68  Wash.  558, 
123  Pac.  998,  41  L.R.A.(N.S.)    659. 

A  contract  by  which  a  railroad  company 
asfrees  to  issue  an  annual  pass  in  considera- 
tion of  the  transfer  of  land  to  it,  is  unen- 
forceable bv  virtue  of  this  section.  Louis- 
ville &  N.  R.  Co.  V.  Crowe,  (1913)  156  Ky. 
27,  160  S.  W.  759,  49  L.R.A.(N.S.)    848. 

As  a  general  rule,  a  stipulation  in  a  free 
pass  given  by  a  carrier,  to  the  effect  that  the 
person  who  accepts  it  assumes  all  risks  of 
injury  in  transportation,  is  enforceable;  and 
as  to  a  passenger  who  has  accepted  trans- 
portation under  such  a  pass  a  carrier  is  liable 
only  for  injuries  resulting  from  wantonness 
or  wilful  negligence;  but  an  exception  to 
this  rule  is  presented  in  the  provision  of  this 
Act  which  permits  a  railroad  company  to 
issue  free  transportation  to  its  employees  and 
members  of  their  families.  As  between  such 
employees  and  the  railroad  company  which 
employs  them,  the  privilege  and  benefit  of 
being  afforded  trt^sportation  without  cost 
may  be  regarded  as  a  part  of  the  considera- 
tion paid  for  the  services  of  the  employee  and 
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may  be  treated  as  an  element  of  value  with- 
in the  contemplation  of  Doth  parties  at  the 
time  of  entering  into  the  contract  of  employ- 
ment. Charleston  &  W.  C.  Ry.  Co.  v.  Thomp- 
son, (1913)  13  Ga.  App.  528,  80  S.  E.  1097, 
affirming  13  Ga.  App.  641,  79  S.  £.  242. 

A  person  injured  while  a  gratuitous  pas- 
senger on  the  road  of  an  interstate  carrier 
is  not  thereby  precluded  from  recovering 
damages  for  the  injury  although  he  was 
transported  in  violation  of  the  anti-pass  pro- 
vision of  the  Hepburn  Act.  Southern  Pac. 
Co.  V.  Schuyler,  (1913)  227  U.  S.  601,  33 
S.  Ct.  277,  67  U.  S.  (L.  ed.)  662,  43  L.R.A. 
(N.S.)  901. 

Special  senrices  prohibited.  —  A  contract 
between  a  carrier  and  shipper  by  which  the 
former  agrees  to  render  special  services  to 
the  latter,  is  unenforceable.  Louisville  k 
N.  R.  Co.  V.  Jones,  (1912)  6  Ala.  App.  617, 
60  So.  946. 

The  proTision  relating  to  pipe  line  com- 
panies is  exhaustively  considered  in  Prairie 
Oil  &  Gas  Co.  V.  United  States,  (Com.  C. 
1913)   204  Fed.  798. 

Unlawful  discrimination.  —  The  interstate 
commerce  act  does  not  attempt,  any  more 
than  does  the  common  law,  to  define  what 
particular  acts  shall  constitute  unlawful  dis- 
crimination, but  commits  that  to  the  Inter- 
state Commerce  Commission;  and  when  this 
Commission  has  by  its  orders  declared  any 
particular  practice  or  regulation  observed 
by  an  interstate  corporation  as  unreasonably 
discriminating,  it  is  as  though  Congress  had 
specially  legislated  with  respect  thereto,  and 
such  circumstance  draws  exclusive  jurisdic- 
tion of  the  offense  to  the  federal  tribunal; 
except  as  to  the  thing  the  Commission  has 
defined  and  denounced  as  undue  discrimina- 
tion, the  discrimination  complained  of  may 
be  adjudged  by  the  state  courts  according  to 
their  own  statute  or  the  common  law,  as  the 
case  may  be.  Puritan  Coal  Min.  Co.  v. 
Pennsvlvania  R.  Co.,  (1912)  237  Pa.  St.  420, 
85  Atl.  426.  See  also  Walnut  Coal  Co.  v. 
Pennsvlvania  R.  Co.,  (1912)  237  Pa.  St. 
410,  85  Atl.  440. 

Under  this  act  a  common  carrier  cannot 
accept  anything  but  money  in  payment  of 
freight    and    other    transportation    charges. 


Nevertheless,  if  in  the  course  of  the  transpor- 
tation the  carrier  has  damaged  the  goods, 
and  has  delivered  them  without  requiring 
payment  of  the  charges  at  the  time,  and 
brings  an  action  against  the  shipper  for  the 
recovery  of  the  charges,  there  is  nothing  in 
the  letter  or  the  spirit  of  the  act  of  Con- 
gress which  prevents  the  defendant  from 
filing  a  plea  of  recoupment,  alleging  the  dam- 
ages done  to  the  shipment,  and  setting  them 
off  against  the  plaintiff's  recovery'  of  the 
freight  charges,  and,  if  the  damages  exceed 
the  freight  charges,  recovering  a  judgment 
against  the  carrier  for  the  excess.  Battle 
V.  Atkinson,  (1911)  9  Ga.  App.  488,  71  S. 
E.  776. 

Furnishing  shippers  with  cars.  —  Under  the 
common  law,  as  well  as  the  federal  statute, 
which  is  merely  declaratory  thereof,  a  com- 
mon carrier  is  under  a  legal  duty,  subject  to 
exceptions,  not  only  to  provide  itself  with 
but  to  furnish  to  shippers,  when  seasonably 
requested,  sufficient  cars  and  equipment  to 
carry  all  of  the  freight  that  may  be  offered 
to  it  and  that  it  holds  itself  out  as  a  carrier 
of.  The  duty  thus  imposed  upon  common 
carriers,  and  especially  railroads,  they  should 
be  required  to  fully  perform,  except  when  re- 
lieved by  extraordinary  conditions  that  ren- 
der such  performance  impracticable,  and  for 
the  failure  to  perform  this  duty  it  is  well 
settled  that  the  carrier  is  liable  in  damages 
to  the  shipper  who  has  suffered  injury  in 
consequence  thereof.  One  of  the  causes  that 
will  exempt  the  carrier  from  the  full  per- 
formance of  its  legal  duty  in  respect  to  fur- 
nishing facilities  for  the  carriage  of  freight 
is  the  existence  of  a  strike  that  prevents  it 
from  handling  the  business  that  it  had  fully 
equipped  itself  to  handle,  and  another  arises 
when  there  is  such  an  unprecedented  and  un- 
usual demand  on  its  equipment  and  capacity 
that  it  could  not  reasonably  be  expected  to 
anticipate  or  prepare  for  it.  Illinois  Cent. 
R.  Co.  V.  River  &  Rail  Coal  k  Coke  Co., 
(1912)  150  Ky.  489,  160  S.  W.  641,  44  KRj^. 
(N.S.)   643. 

This  act  is  cited  in  Riverside  Milling  k 
Power  Co.  v.  Seaboard  Air-Line  Ry.,  (1912) 
10  Ga.  App.  303,  73  S.  £.  606. 


1909  Supp.,  p.  260,  sec.  2. 

This  section  makes  it  a  misdemeanor  for 
any  person  to  offer,  grant,  or  give,  or  solicit, 
accept,  or  receive,  any  rebate,  concession  or 
discrimination  in  respect  to  the  transporta- 
tion of  any  property  in  interstate  or  foreign 
commerce  by  any  common  carrier  subject  to 
the  act  regulating  interstate  commerce  and 
acts  amendatory  thereof,  whereby  any  such 
property  shall,  by  any  device  whatever,  be 
transported  at  a  less  rate  than  that  named 
in  the  tariffs  published  and  filed  by  the  car- 
rier, as  required  by  the  act  to  rcjrulate  com- 
merce and  acts  amendatory  thereof,  or  where- 
by any  advantage  is  given  or  discrimination 
practiced.  But  although  such  jiractices  upon 
the  part  of  consignors  of  freight  to  be  moved 
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by  a  carrier  from  one  state  into  another  are 
made  penal,  that  fact  will  not  prevent  a  con- 
signor from  recovering  damages  on  the  com- 
mon-law liability  of  the  carrier  for  loss  of 
freight  resulting  from  a  violation  of  its 
duties  as  a  carrier.  Adams  Express  Co.  v. 
Chamberlin-Johnson-Dv  Bose  Co.,  (1912)  138 
Ga.  455,  75  S.  E.  601. 

The  giving  of  marine  insurance  by  the 
railroad  company  is  a  rebate,  facility  or  con- 
cession connected  with  transportation  within 
the  meaning  of  the  act.  Diiplan  Silk  Co.  v. 
Ameriran  &  Forei<rn  Marine  Ins.  Co.,  (C.  C. 
A.  2d  Cir.  1013)  205  Fed.  724. 

If  a  carrier  of  interstate  freight  permits 
a  shipper  to  occupy  any  of   its  land,  as  a 
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means  of  either  reducing  or  absorbing  its 
published  rates  in  such  shipper's  favor,  the 
transaction  is  clearly  violative  of  this  sec- 
tion. Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Hirsch,  (C.  C.  A.  6th  Cir.  1913)  204  Fed. 
849. 

A  variation  in  rate  or  liability  on  account 
of  the  difference  in  value  is  not  inhibited  by 
this  section.  Fielder  v.  Adams  Exp.  Co., 
(1911)   69  VV.  Va.  138,  71  S.  E.  99. 

Demurrage  is  one  of  the  ''other  charges" 
authorized  by  section  2.  Gault  Lumber  Co. 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  (1913)  37 
Okla.  24,  130  Pac.  291. 

It  follows  that  demurrage  charges  must  be 
filed  with  the  commission.     Lehigh  Valley  R. 
Co.  V.  United  States,  (C.  C  A.  3d  Cir.  1911) 
188  Fed.  879. 

Extension  of  credit  to  shipper.  —  A  carrier 
practices  a  discrimination  in  respect  to  trans- 
portation, as  forbidden  by  this  section,  in 
favor  of  one  shipper  and  against  others  of 
the  same  class,  shipping  the  same  commodity, 
from  the  same  points  and  under  substantial- 
ly the  same  conditions  as  to  time  of  ship- 
ment, destinations,  connections,  and  manner 
of  transportation,  and  other  details  identi- 
fying the  similarity  of  transactions,  by  the 
device  of  extending  credit  to  such  favored 
shipper  for  the  freight  charges  on  such  ship- 
ments by  it,  while  exacting  and  collecting 
cash  compensation  for  such  substantially 
similar  shipments  from  the  other  shippers  in 
question.  United  States  v.  Hocking  Valley 
Ry.  Co.,  (N.  D.  Ohio  1911)  194  Fed.  234, 
wherein  the  court  said:  '*The  count,  then,  is 
substantially  in  the  words  of  the  statute,  and 
the  court's  task  is  to  determine  whether  the 
extension  of  credit  pleaded  here  is,  under  the 
circumstances  pleaded,  an  unlawful  discrim- 
ination. Xhat  the  act  is  in  respect  to  trans- 
portation there  seems  no  reason  to  doubt, 
even  if  we  construe  the  word  no  more  liberal- 
ly than  do  defendant's  counsel.  The  credit 
is  with  reference  to  freight  charges  for  trans- 
portation, and  therefore  is  with  respect  there- 
to, notwithstanding  the  elaborate  argument 
to  the  contrary.  The  court  in  construing  a 
statute  is  not  called  upon  to  refine  its  words 
to  an  extreme  nicety  of  thought,  nor  to  ap- 
ply miscroscopic  distinctions  in  tlie  meanings 
of  words.  The  analysis  of  neither  a  crim- 
inal statute  nor  an  indictment  thereunder  is 
an  excursion  in  dialectics.  The  underlying 
purpose  of  the  statute  is  to  be  observed  in  ■ 
construing  its  words  and  phrases,  which  are 
to  be  given  their  ordinary  acceptation,  un- 
less the  latter  is  clearly  modified  by  usage 
or  definition  peculiar  to  the  statute;  and  the 
attempt  to  predicate  on  the  facts  alleged  an 
offense  is  to  be  considered  reasonably  by  ap- 
plying those  inferences  and  conclusions  which 
apparently  flow  naturally  from  such  facts, 
and  which  appeal  to  men  of  average  intelli- 
gence as  the  proper  deductions  therefrom. 
The  time  for  keenly  analytical  reasoning  in 
an  effort  to  discover,  in  either  a  statute  or 
an  indictment,  loopholes  of  escape  by  en- 
gaging in  finely  spun  discriminations  of  mean- 
ing or  by  offering  turns  of  thought  of  which 
the    language    is    found    capable    only    after 
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deep  cogitation,  disappeared  in  criminal  prac- 
tice with  the  passing  of  the  extreme  punish- 
ments anciently  visited  on  slight  oifenses. 
Paying  freight  charges  in  common  and  rea- 
sonable acceptation  is  doing  something  in 
respect  to  that  transportation  which  author- 
izes the  imposition  of  such  charges,  especial- 
ly as  the  term  is  used  in  a  statute  which 
makes  it  obligatory  upon  a  carrier  to  put  a 
charge  upon  his  act  of  transporting.  Trans- 
portation and  a  charge  therefor  to  be  col- 
lected by  the  carrier  are  concomitant,  in- 
separable. One  cannot  exist  legally  without 
the  other. 

''The  first  impression  one  gets  from  the 
statement  of  the  facts  is  that  the  Sunday 
Creek  Company  was  substantially  favored  by 
the  device  in  question;  that  it  was  given,  by 
the  defendant,  a  decided  advantage  over  its 
fellows  in  business  at  Nelsonville;  and  fur- 
ther study  of  the  situation  tends  in  no  wise 
to  weaken  that  early  feeling.  Discrimination 
in  ordinary  understanding  and  definition 
is  the  act  of  treating  difierently;  it  is  the 
antithesis  of  advantage;  one  who  enjoys  an 
advantage  over  another  at  the  hands  of  him 
with  whom  they  have  common  dealing  has 
his  fellow  within  a  corresponding  discrim- 
ination; the  positive  measures  the  extent  of 
the  negative." 

Accepting  promissory  notes  for  freight.-^ 
A  carrier  subject  to  this  act  may  not  pub- 
lish its  rat^  for  services  in  terms  of  money 
and  then  receive  promissory  notes  as  pay- 
ment to  it  for  such  services,  without  violat- 
ing that  portion  of  section  2  which  provides 
that  no  carrier  shall  charge  or  demand  or 
collect  or  receive  a  greater  or  less  or  dif- 
ferent compensation  for  its  services  subject 
to  the  act  "than  the  rates,  fares,  and  charges 
which  are  specified  in  the  tariff  filed  and  in 
effect  at  the  time."  United  States  v.  Hocking 
Valley  Ry.  Co.,  (N.  D.  Ohio  1911)  194  Fed. 
234,  wheVein  the  court  said:  "Considering 
what  is  to  be  accomplished  by  the  law  re- 
specting rates  and  their  collection,  if  there 
is  room  in  it  for  favor  to  one  shipper  over 
another  by  the  extension  of  credit,  the  law 
fails,  for  there  still  is  clear  opportunity  to 
the  carrier  to  determine  whether  it  will  re- 
ceive from  the  favored  shipper  a  less  or  dif- 
ferent compensation  than  the  rates  applicable 
to  the  case.  The  exercise  of  judgment  in  the 
carrier  in  giving  credit  which  the  law  then 
would  uphold  is  the  same  which  the  law 
would  sustain  respecting  the  continuance  and 
extent  of  credit,  and  the  advisability  of  at- 
tempting collection  at  any  time  in  whole  or 
part.  The  option  remains  with  the  carrier 
to  collect  in  the  credit  and  get  full  rates 
with  perhaps  interest,  or  to  carry  the  credit 
and  so  increase  the  line,  or  defer  the  collec- 
tion until  it  is  impossible  to  obtain  full  rates. 
Once  it  is  conceded  that  credit  may  be  given, 
as  defendant  claims  the  right  here,  with  that 
concession  runs  the  right  of  the  creditor  to 
compromise,  adjust,  or  even  forgive  the  debt. 
The  opportunity  in  such  a  construction  for 
evading  the  law  is  so  obvious  that,  if  it  is 
the  proper  one,  the  law  is  an  absurdity. 

The   court  is  not   required  to  determine 
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whether  the  extension  of  credit  is  the  accept- 
ance of  a  less  or  different  compensation,  or 
whether  it  is  the  extension  of  a  privilege  or 
facility  not  specified  in  the  tariffs,  in  order 
to  conclude  that  in  it,  as  a  favor  to  one 
shipper,  the  law  is  violated.  The  fact  that 
the  statute  points  out  four  classifications  of 
acts  of  commission  which  are  held  unlawful 
does  not  mean  that  acts  of  omission  are  not 
equally  so<  The  statute,  to  be  effective,  must 
put  it  out  of  the  power  of  the  carrier  to 
treat  differently  shippers  making  contem- 
poraneous shipments  of  the  same  class,  and  it 
seems  clear  to  the  ccfurt  that  an  implication 
is  necessary  and  obvious,  both  in  the  letter 
and  spirit  of  the  act,  that  collection  of  the 
published  rates  is  to  be  either  contempora- 
neous with  the  service  or  made  in  advance. 
The  court  may  take  judicial  notice  not  only 
of  the  prevalent  custom  to  this  effect,  but  of 
the  business  consideration  which  makes  the 
custom  necessary,  that  the  carrier  may  re- 
tain the  means  to  best  serve  the  general  pub- 
lic, and  we  may  construe  the  law  in  the  as- 
sumption that  Congress  legislated  with  ref- 
erence to  such  custom  and  business  considera- 
tion." To  the  same  effect  see  United  States 
v.  Sunday  Creek  Co.,  (N.  D.  Ohio  1911)  194 
Fed.  252. 

Filing  schedule.  —  This  section  of  the  inter- 
state commerce  act  imposes  a  positive  duty 
on  common  carriers  subject  thereto  in  respect 
to  the  filing  of  tariffs  and  other*  documents. 
United  States  v.  Union  Stockvard  &.  Transit 
Co.  of  Chicago,  (Com.  C.  1912)  192  Fed. 
330;  Wabash  R.  Co.  v.  Priddv,  (Ind.  1913) 
101  N.  E.  724;  Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Haves,   (Ind.  1913)   102  N.  E.  34. 

In  Southern  R.  Co.  v.  Reid,  (1912)  222 
U.  S.  424,  32  S.  Ct.  140,  66  U.  S.  (L.  ed.) 
257,  the  court  said:  "We  cannot  assume  that 
it  was  without  consideration  of  its  neces- 
sity that  Congress  enacted  §  2  of  the  Hepburn 
Act.  It  was  no  doubt  the  adaptation  of  ex- 
perience to  the  exigencies  of  a  practical  prob- 
lem, Congress  coming  to  believe  that  the 
most  effective  way  to  prevent  preferences  in 
charges  by  carriers  was  to  forbid  them  to 
'engage  or  participate  in  the  transportation 
of  passengers  or  property'  until  they  *had 
fixed  and  proclaimed  the  rate  to  be  charged 
therefor — a  rate  that  would  be  not  only  for 
one  shipper  or  shipment,  but  for  all  shippers 
and  shipments;  not  for  one  time  only,  but 
for  all  times.  The  power  of  Congress  to  so 
provide  cannot  be  doubted." 

Publishing  schedules.  —  Xot  only  must  the 
carrier  file  with  the  commissioner  a  schedule 
of  rates,  but  it  must  publish  it.  Oreiion  R. 
&  Nav.  Co.  V.  Thisler,  (1913)  90  Kan.  5, 
133  Pac.  539. 

The  object  of  requiring  tariffs  to  be  pub- 
lished is  not  only  to  impose  upon  the  carrier 
the  duty  of  equality  in  service  and  rates,  but 
also  to  enable  shippers  to  protect  themselves 
in  that  behalf.  Cleveland,  C.  C.  &  St.  L.  Rv. 
Co.  v.  Hirsch,  (C.  C.  A.  6th  Cir.  1913)  204 
Fed.  849. 

'Tublication"  is  a  step  fn  establishing 
rates,  and  publication  means  "promulgating 
and  distributing  the  tariff  in  printed  form. 


Hunter  ▼.  St.  Louis  &  S.  F.  R.  Co.,  (1912) 
167  Mo.  App.  624,  150  S.  W.  733. 

A  tariff  is  published  in  the  sense  in  which 
the  act  uses  that  term  although  printed  cop- 
ies are  not  "kept  posted  in  two  public  and 
conspicuous  places  in  every  depot."  Publi- 
cation and  posting  in  the  sense  of  the  act 
are  essentially  distinct.  This  is  the  import 
of  the  provision  that  the  requirements  relat- 
ing to  "publishing,  posting  and  filing"  may 
be  modified  by  the  commission  in  special  cir- 
cumstances, for  if  publishing  included  post- 
ing, mention  of  the  latter  was  unnecessary. 
And  from  all  the  provision  on  the  subject 
it  is  evident  that  the  publication  intended 
consists  in  promulgating  and  distributing  the 
tariff  in  printed  form  preparatory  to  putting 
it  into  effect,  while  the  posting  is  a  con- 
tinuing act  enjoined  upon  the  carrier,  while 
the  tariff  remains  operative,  as  a  means  of 
affording  special  facilities  to  the  public  for 
ascertaining  the  rates  in  force  thereunder. 
In  other  words,  publication  is  a  step  in  es- 
tablishing rates,  while  posting  is  a  duty  aris- 
ing out  of  the  fact  that  they  have  been 
established.  Obviously,  therefore,  posting  is 
not  a  condition  to  the  making  a  tariff  legal- 
ly operative.  Neither  is  it  a  condition  to 
the  continued  existence  of  a  tariff  once  legal- 
ly established.  If  it  were,  the  inadvertent 
or  mischievous  destruction  or  removal  of 
one  of  the  posted  copies  from  a  depot  would 
disestablish  or  suspend  the  rates,  a  result 
which  evidently  is  not  intended  by  the  act, 
for  it  provides  that  rates  once  lawfully  es- 
tablished shall  not  be  changed  otherwise  than 
in  the  mode  prescribed.  United  States  v. 
Miller,  (1912)  223  U.  S.  599,  32  S.  Ct.  323,  56 
U.  S.   (L.  ed.)   508. 

The  purpose  of  the  Interstate  Commerce 
Act,  in  requiring  copies  of  the  schedule  of 
rates  to  be  kept  on  file  in  all  depots  and 
open  to  the  inspection  of  the  public,  is  to 
advise  shippers  of  the  rates  which  the  com- 
panies are  authorized  to  charge,  and  a  pro- 
spective shipper  would  naturally  go  to  the 
depot  to  consult  the  agent  relative  to  his 
shipment.  The  provision  of  the  law  to  the 
effect  that  these  schedules  should  be  posted 
in  two  public  and  conspicuous  places  in 
every  depot,  station,  or  office  of  such  car- 
rier where  freight  is  received  for  transporta- 
tion, was  calculated  to  bring  such  tariff 
schedule  directly  under  the  notice  of  the 
shipper,  where  he  would  have  every  oppor- 
tunity to  advise  himself  fully  as  to  the  rates. 
While  it  is  the  duty  of  the  railroad  com- 
pany to  post  in  two  conspicuous  places  in 
each  of  its  depots  copies  of  the  tariff  of  rates 
filed  in  its  schedule  with  the  Interstate  Com 
merce  Commission,  its  failure  to  do  does 
not  have  the  effect  of  invalidating  the  rates 
that  were  established,  for  such  copies  are 
but  evidence  of  the  fact  to  the  public  that 
such  rates  have  already  been  established. 
Louisville  &  N.  R.  Co.  v.  Allen,  (1913)  152 
Kv.  145,  153  S.  W.  198. 

The  Interstate  Commerce  Act  deprives  car- 
riers and  shippers  of  the  power  to  make  in- 
dividual contracts  by  substituting  one  uni- 
form   contract    filed    with    the    Commission. 
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All  that  any  agent  of  a  carrier  can  do  is  to 
give  information  as  to  what  that  contract 
is;  and  the  posting  of  copies  of  the  tariff 
rates  in  railroad  offices  is  for  no  other  pur- 
pose, and  is  not  a  condition  precedent  to 
putting  the  rates  in  effect.  St.  Louis  South- 
ern R.  Go.  of  Texas  v.  Spring  River  Stone 
Co.,  (1913)  169  Mo.  App.  109,  154  S.  W. 
465. 

But  to  prove  the  establishing  of  a  ^'ate  for 
a  particular  station,  it  must  be  shown  that 
the  printed  schedule  had  been  furnished  to 
that  station,  or  to  the  agent  in  charge  there- 
of. Hunter  v.  St.  Louis  k  S.  F.  R.  Co., 
(1912)   167  Mo.  App.  624,  150  S.  W.  733. 

Contents  of  schedule.  —  The  carrier  must 
give  notice  in  the  tariff  of  free  cartage,  light- 
erage, ferriage,  or  any  other  accessorial  serv- 
ice that  will  be  furnished,  as  well  as  of 
any  allowance  that  will  be  made  to  shippers 
who  furnish  transportation  facilities  or  serv- 
ice. Mitchell  Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.,  (1'13)  230  U.  S.  247,  33  S.  Ct. 
916,  67  U.  S.    (L.  ed.)    1472. 

Conclusiveness  of  published  schedules.— 
When  schedules  are  once  filed  with  the  Com- 
mission, by  its  consent,  and  posted  for  the 
purpose  of  notice  to  all  shippers,  as  required 
by  the  act,  they  may  not  m  any  respect  be 
changed,  altered,  or  modified,  except  in  the 
manner  prescribed  in  the  act.  Until  so 
changed,  every  shipper  delivers  his  goods  for 
transportation  to  the  carrier,  subject  to  the 
terms  imposed  by  such  schedules,  and  until 
so  changed,  the  carrier  is  under  a  contrac- 
tual obligation  to  abide  thereby.  American 
Sugar  Refining  Co.  v.  Delaware,  L.  k  W.  R. 
Co.,  (C.  C.  A.  3d  Cir.  1913)  207  Fed.  733. 
See  also  Wabash  R.  Co.  v.  Priddy,  (Ind. 
1913)  101  N.  E.  724,  wherein  the  court  said: 
**The  sole  power  and  authority  is  vested  in 
the  Commission  to  determine  when  they  afe 
just  and  reasonable,  and,  when  they  have  been 
fixed,  filed  with  the  Commission,  approved, 
and  published,  the  question  is  no  longer  an 
open  one  as  to  what  is  a  reasonable  or  just 
rate;  and  the  rate  must  stand  until  and 
unless,  upon  application  to  the  Commission, 
the  rate  is  changed.  This  proposition  we 
think  is  also  settled." 

Rates  duly  published  and  filed  with  and 
approved  by  the  Interstate  Commerce  Com- 
mission are  conclusive  on  the  parties  and 
not  the  subject  of  contract  between  them. 
And,  indeed,  though  it  appears  the  carrier 
has  contracted  to  transport  the  goods  for  a 
lesser  rate,  through  mistake  or  otherwise, 
the  shipper  may  be  required  to  pay  an  ad- 
ditional sum  in  accordance  with  the  rate 
duly  established  under  the  interstate  com- 
merce law  before  he  is  entitled  to  the  pos- 
session of  his  goods.  One  object  and  pur- 
pose of  the  interstate  commerce  law  is  to 
prevent  discriminations  and  undue  prefer- 
ences, and,  were  the  rule  of  decision  other- 
wise, no  doubt  many  evasions  of  the  act 
would  be  accomplished  through  alleged  mis- 
takes in  rates.  Dunne  v,  St.  Louis  &  S.  W. 
R.  Co.,  (1012)  166  Mo.  App.  372,  148  S. 
W.  997.  Pee  also  Wabash  R.  Co.  v.  Priddy, 
(Ind.  1913)    101  N.  E.  724;  Louisville  &  N. 


R.  Co.  ▼.  Coquillard  Wagon  Works*  .  As- 
signees, (1912)  147  Ky.  630,  144  S.  W. 
1080;  Louisville  &  N.  R.  Co.  v.  Allen,  (1913) 
162  Ky.  145,  153  S.  W.  198;  Ford  v.  Chicago, 
R.  L  &  P.  Ry.  Co.,  (1913)  123  Minn.  87, 
143  N.  W.  249 ;  St.  Louis  Southern  R.  Co.  of 
Texas  ▼.  Spring  River  Stone  Co.,  (1913) 
169  Mo.  App.  109,  154  S.  W.  466;  American 
Silver  Mfg.  Co.  V.  Wabash  R.  Co.,  (1913) 
174  Mo.  App.  184,  166  S.  W.  830.  And  see 
Louisville  k  N.  R.  Co.  v.  Dickerson,  (C.  C. 
A.  6th  Cir.  1911)  191  Fed.  706,  wherein  the 
court  said :  "The  cardinal  purpose  of  the  pro- 
visions for  the  public  estal)liBhment  of  tariff 
rates  is  to  secure  uniformity,  reasonableness, 
and  certainty  of  charges  for  services.  A 
rate  once  regularly  published  is  no  longer 
merely  the  rate  imposed  by  the  carrier,  but 
becomes  the  rate  imposed  by  law;  and  routes 
and  rates  once  so  established  become  matter 
of  public  right  and  forbid  private  contract 
inconsistent  therewith.  It  results  that,  under 
the  commerce  act,  a  stipulation  in  a  bill  of 
lading  for  a  rate  greater  or  less  than  the 
published  tariff  is  void." 

That  an  agreement  whereby  a  carrier  ac- 
cepts from  the  shipper  less  than  the  estab- 
lished and  published  rate  violates  the  inter- 
state commerce  act  and  is  wholly  illegal  is 
clear.  E.  E.  Tacnzer  &  Co.  v.  Chicaj^o,  R. 
L  &  P.  Ry.  Co.,  (C.  C.  A.  6th  Cir.  1911) 
191  Fed.  643.  But  if  no  rate  has  been  pub- 
lished or  posted  a  carrier  is  bound  by  a  rate 
quoted  to  a  shipper.  Freeman  v.  Kemendo, 
(Tex.  1912)   148  S.  W.  605. 

A  contract  for  stop-over  privilepfes  not  pre- 
viously incorporated  in  the  railway  tariff 
sheets  and  published  in  accordance  with  this 
section  is  illegal  and  void.  Bergin  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (Tex.  1912)  150  S. 
W.  1184,  wherein  the  court  said:  "Any  serv- 
ice which  a  carrier  may  render  to  a  shipper 
in  the  transportation  of  his  freight,  or  any 
privilege  which  it  may  accord  in  connection 
therewith  which  confers  a  benefit  on  the 
shipper,  must  under  the  law  be  available  to 
all  shippers  upon  the  same  terms  and  con- 
ditions. Whatever  privilege  is  given  by  car- 
riers which  falls  within  that  class  must  also 
be  incorporated  in  the  published  railway  tar- 
iffs and  filed  with  the  Interstate  Commerce 
Commission,  in  order  that  all  shippers  may 
be  apprised  of  their  rates  and  the  terms  up- 
on which  they  may  be  obtained.  Until  this 
is  done,  a  grant  of  such  a  privilege  is  unlaw- 
ful, and  a  contract  to  perform  the  service  re- 
quired is  void." 

"Where  a  commodity  rate  is  named  in  a 
tariff  upon  a  commodity  and  between  speci- 
fied points,  such  commodity  rate  is  the  law- 
ful rate  and  the  only  rate  that  can  be  used 
with  relation  to  that  traffic  between  those 
points,  even  though  a  class  rate  or  some  com- 
bination may  make  a  lower  rate.  The  nam- 
ing of  a  commodity  rate  on  any  article  or 
character  of  traffic  takes  such  article  or 
traffic  entirely  out  of  the  classification  and 
out  of  the  class  rates  between  the  points 
to  which  such  commoditv  rate  applies.  Pe- 
cos &  N.  T.  Ry.  Co.  V.  Porter,  (Tex.  1913) 
156  S.  W.  267. 
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Iir  Atchison,  T.  &  S.  F.  R.  Co.  v.  Bell, 
(1912)  31  Okla.  238,  120  Pac.  987,  38  L.R.A. 
(N.S.)  351,  the  facts  were  as  follows: 
The  agent  of  an  interstate  railway  and 
carrier  contracted  with  a  shipper  to  trans- 
port certain  shipments  of  live  stock  from  a 
point  in  Arkansas  to  a  point  in  Oklahoma. 
Said  shipments  had  to  pass  over  the  lines 
of  the  initial  carrier  and  of  one  other  in- 
terstate carrier.  The  junction  point  of  these 
railways  was  in  Kansas.  No  through  Tate 
had  ever  been  filed  with  the  Interstate  Com- 
merce Commission  and  published  as  required 
by  law,  but  the  initial  carrier  had  on  file 
and  published  at  the  time  an  interstate  rate 
on  shipments  from  the  point  of  origin  of  the 
shipments  involved  to  its  junction  point  with 
the  delivering  carrier,  and  the  delivering  car- 
rier had  on  file  and  published  at  said  time 
a  rate  from  the  junction  point  to  point  of 

1909  Supp.,  p.  264,  sec.  3. 

Section  14,  as  amended  by  the  Act  of  1908, 
relieved  the  commission  of  the  duty  of  stat- 
ing specifically  the  findings  of  fact  on  which 
it  based  its  conclusions  in  cases  where  dam- 
ages were  not  awarded,  and  it  is  simply  re- 
quired to  make  a  report,  which  shall  state 
the  conclusions  of  the  Commission,  together 
with   its  decision,   order   or   requirement   in 


destination.  The  through  rate  contracted  for 
by  the  initial  carrier  was  less  than  the  sum 
of  the  combined  rates  of  the  two  carriers. 
It  was  held  that,  by  reason  of  section  6  of 
the  Act  as  amended  by  this  section  the 
special  contract  was  void;  and  that  the 
delivering  carrier  who  on  delivery  of  the 
consignment  to  it  by  the  initial  carrier  had 
paid  to  the  initial  carrier  its  freight  charges 
in  accordance  with  its  tariff  on  file  regulat- 
ing rates  from  the  point  of  origin  to  the  junc- 
tion was  entitled  upon  delivery  of  the  ship- 
ments to  the  consignee  to  collect  and  re- 
ceive from  the  consignee  the  freight  charges 
so  paid  to  the  initial  carrier  and  its  freight 
charges  in  accordance  with  the  tariff  of  the 
delivering  carrier  on  file,  prescribing  the 
rate  from  the  point  of  junction  to  the  point 
of  destination. 


the  premises.  The  District  Court,  as  a 
court  of  equity,  will  consider  the  order  it  is 
asked  to  enforce  as  valid,  when  it  appears 
to  have  been  made  in  the  course  of  a  regu- 
lar hearing  and  to  be  founded  upon  evidence 
and  facts  proved.  Lehigh  Valley  R.  Co.  v. 
Clark,  (C.  C.  A.  3d  Cir.  1913)  207  Fed.  717. 


1909  Supp.,  p.  265,  sec.  4. 

Primary  jurisdiction  of  commission.— 
''Under  this  section,  the  commission  has  pri- 
mary jurisdiction  ( 1 )  where  it  is  alleged  that 
the  rates  or  charges  are  unjust  or  unreason- 
able; (2)  where  it  is  alleged  that  any  regu- 
lations or  practices  affecting  such  rates  are 
unjust  or  unreasonable  or  unjustly  discrim- 
inatory or  unduly  preferential  or  prejudicial; 
(3)  where  it  is  claimed  that  any  regulations 
or  practices  affecting  rates  are  otherwise  in 
violation  of  any  provisions  of  the  act.  Under 
this  section  the  commission  is  required  to 
investigate  (1)  rates  or  charges;  (2)  regu- 
lations or  practices,  for  the  purposes  of  as- 
certaining how  these  existintr  rates  or  charges, 
regulations,  or  practices  affect  shippers  when 
the  matter  is  brought  to  its  attention,  as 
provided  by  section  13  of  the  act.  It  is 
very  evident  from  the  language  of  this  sec- 
tion that  it  was  the  intention  of  Congress 
that  the  commission  should  have  exclusive 
primary  jurisdiction  to  investigate  r<?gula- 
tions  and  practices  of  railroads  which  are 
known  to  be  applicable  to  all  shippers  alike, 
such  as  rates  and  charges,  ivhich  are  required 
to  be  formulated  into  schedules  and  posted 
for  the  use  of  the  general  public,  and  all 
regulations  and  practices  pertaining  to  the 
management  of  a  railroad  which  are  promul- 
gated by  the  management  as  general  orders 
and  well-known  regulations,  such  as  the  dis- 
tribution of  cars,  time  of  detention,  allow- 
ance for  demurrage,  icing  of  refrigerator 
cars,  and  all  other  matters  of  regulation  and 
practice  which  can  be  said  to  be  of  a  general 
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character.  And  there  is  verj  good  reason  for 
requiring  shippers  who  claim  to  be  injured 
by  these  general  regulations  applicable  to  all 
to  proceed  before  the  commission.  This  tri- 
bunal has  administrative  powers  and  is  au- 
thorized to  pass  upon  the  fairness  of  the 
regulation,  and  the  question  as  to  whether 
or  not  the  regulation  or  practice  works  in- 
juriously to  some  of  the  shippers  and  therein 
found  to  be  discriminatory.  It  can,  by  gen- 
eral order,  in  accordance  with  the  provisions 
of  section  15,  direct  a  modification  of  the 
regulation  or  practice  by  the  railroad,  and 
thereafter  the  entire  shipping  public  to  be 
affected  by  such  regulation  and  practice  will 
have  equal  and  similar  treatment.  The  courts 
hold  that  it  would  be  impossible  for  juries 
in  the  various  circuit  courts  of  the  country 
to  work  out  any  uniformity  in  a  practice 
complained  of  if  shippers  be  permitted  to 
institute  suits  for  alleged  injuries  resulting 
from  general  regulations  and  practices  of 
railroads  in  the  United  States  courts,  and  in 
order  that  the  plain  intention  of  Congress, 
as  now  appears  in  section  15,  may  be  fully 
carried  into  effect,  it  is  necessary  to  hold  that 
section  9  is  impliedly  repealed,  to  the  extent 
only,  however,  of  preventing  individuals  from 
instituting  actions  in  court  to  recover  for 
alleged  discriminatory  practices  resulting 
from  rates  and  charges,  regulations,  or  griev- 
ances which  are  of  a  general  character,  and 
the  repeal  is  distinctly  stated  to  extend  no 
further,  and  the  independent  right  of  an  in- 
dividual originally  to  maintain  an  action  in 
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court  to  obtain  pecuniary  redress  for  vio- 
lations of  the  act  conferred  by  the  ninth  sec- 
tion must  be  confined  to  redress  of  such 
wrongs  as  can,  consistently  with  the  context 
of  the  act,  be  redressed  by  the  courts  without 
previous  action  by  the  commission."  Lang- 
don  V.  Pennsylvania  R.  Co.,  (E.  D.  Pa.  1912) 
194   Fed.   486. 

The  original  Interstate  Commerce  Act  did 
not  confer  upon  the  Interstate  Commerce 
Commission  the  legislative  power  to  prescribe 
rates  either  maximum,  minimum  or  absolute. 
But  the  amended  act  does  and  it  is  applicable 
to  Alaska.  Interstate  Commerce  Commission 
V.  Humboldt  Steamship  Co.,  (1912)  224  U. 
S.  474,  32  S.  Ct.  556,  56  U.  S.   (L.  ed.)   849. 

Hearing.  —  The  section  provides  for  a  full 
hearing  and  that  confers  on  the  carrier  the 
privilege  of  introducing  testimony,  and  thus 
imposes  on  the  Commission  the  duty  of  de- 
ciding in  accordance  with  the  facts  proved; 
a  finding  without  evidence  is  beyond  the 
power  of  the  Commission.  Interstate  Com- 
merce Commission  v.  Louisville  &  N.  R.  Co., 
(1913)  227  U.  S.  88,  33  S.  Ct.  185,  67  U.  S. 
(L.  ed.)  431. 

"By  the  plain  language  of  the  law  the 
power  of  the  commission  to  prescribe  a  rate 
for  the  future  cannot  be  exercised  unless 
after  full  hearing  on  complaint  made  it  shall 
be  of  the  opinion  that  any  of  the  rates  or 
charges  whatsoever  demanded,  charged,  or 
collected  by  any  common  carrier  or  carriers 
subject  to  the  provisions  of  the  act,  for  the 
transportation  of  persons  or  property  as  de- 
fined in  the  first  section  of  the  act,  are  un- 
just or  unreasonable,  or  unjustly  discrimina- 
tory, or  unduly  preferential  or  prejudicial, 
or  otherwise  in  violation  of  the  provisions  of 
the  act.  The  word  'opinion*  must  be  inter- 
preted with  reference  to  the  connection  in 
which  it  is  used  in  the  law.  It  is  only  after 
full  hearing  upon  complaint  made  that  the 
law  gives  any  weight  or  significance  to  the 
opinion  of  the  commission;  that  is,  it  is  only 
when  the  opinion  results  from  the  full  hear- 
ing that  it  can  be  used  as  the  basis  of  fur- 
ther action  by  the  commission.  It  is  true 
that  in  making  up  the  opinion  of  the  com- 
mission its  members  may  and  it  is  their  duty 
to  call  to  their  aid  their  knowledge  and  ex- 
perience, but,  if  Congress  had  intended  that 
the  commission  could  make  up  its  opinion 
from  the  knowledge  and  experience  of  its 
members  independent  of  any  evidence  in  the 
particular  case,  then  it  was  idle  to  provide 
for  a  full  hearing,  as  an  opinion  of  the  com- 
mission could  be  formed  as  well  without  as 
with  the  full  hearing.  A  full  hearing  not 
only  means  an  opportunity  to  be  heard  by 
the  carrier,  but  an  investigation  by  the  com- 
mission itself  of  the  lawfulness  of  the  rate 
in  question."  Atlantic  Coast  Line  R.  Co.  v. 
Interstate  Commerce  Commission  (Com.  C. 
1911)    194   Fed.  449. 

Conclusiveness  of  commissioners'  findings. 
—  The  Interstate  Commerce  Commission  has 
power  to  determine  the  reasonableness  of 
rates,  and  likewise  it  is  authorized  to  award 
reparation,  and  in  both  respects,  where  the 
reparation  arises  from  a  re-establishment  of 
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rates,  its  conclusions,  being  administrative, 
are  -final  and  conclusive,  unless  the  Commis- 
sion has  in  some  particular  material  to  the 
controversy  exceeded  its  prescribed  functions. 
Fidelity  Lumber  Co.  v.  Great  Northern  Ry. 
Co.,  (C.  C.  A.  9th  Cir.  1912)   193  Fed.  924. 

"It  is  not  for  us  to  say  whether  the  Com- 
mission has  properly  attached  great  or  little 
weight  to  evidence  adduced  upon  a  given 
point,  or  whether  the  conclusion  reached  by 
the  (Commission  upon  testimony  as  to  facts 
alone  shows  mistake  as  to  some  particular 
fact  not  essential  or  vital  to  the  proceeding, 
or  inadvertency,  or  is  not  such  a  conclusion 
as  this  court  might  have  reached.  If  the 
particular  matter  in  issue  and  inquired  into 
was  one  of  fact  and  a  full  hearing  was  af- 
forded, and  the  conclusfbn  reached  is  sup- 
ported by  substantial  evidence,  it  will  not  be 
nullified  by  the  courts."  Norfolk  &  W.  Ry. 
Co.  V.  United  States,  (Com.  C.  1912)  195 
Fed.  953. 

Determination  of  reasonable  rate.  —  The 
authority  granted  the  commission  to  pre- 
scribe reasonable  rates  when  it  shall  be  of 
the  opinion  that  the  rates  fixed  by  the  car- 
rier are  unreasonable  does  not  confer  abso- 
lute or  arbitrary  power  to  act  on  any  con- 
siderations which  the  commission  may  deem 
best  for  the  public,  the  shipper,  and  the  car- 
rier. Its  order  must  be  based  on  transporta- 
tion considerations.  While  it  may  give 
weight  to  all  factors  bearing  either  on  the 
cost  or  the  value  of  the  transportation  serv- 
ices, it  muist  disregard  as  well  the  demand 
of  the  shipper  for  protection  from  legitimate 
competition,  domestic  or  foreign,  for  unlim- 
ited markets,  or  for  the  enforcement  of  equi- 
table estoppels  arising  from  a  justifiable  ex- 
pectation that  past  rates  will  be  maintained, 
as  the  demand  of  the  carrier  for  the  maxi- 
mum rate  under  which  the  trafiic  will  move 
freely.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Inter- 
state Commerce  Commission,  (Com.  C.  1911) 
190  Fed.  691. 

A  voluntary  rate,  established  to  meet  com- 
petition, is  not  to  be  taken  as  the  measure  of 
what  is  reasonable.  And  the  fact  that  ad- 
vances made  in  rates  on  certain  claims  of 
goods  will  be  severely  felt  by  certain  ship- 
pers is  not  a  sufiicient  reason  for  holding 
that  they  are  not  what  they  ought  to  be. 
Moreover  the  mere  fact  that  a  rate  is  higher 
one  way  between  the  same  points  than  it  is 
the  other  does  not  prove  that  the  higher  rate 
is  unreasonable.  This  is  particularly  true 
where  there  is  a  preponderance  of  empty  cars 
moving  in  the  one  direction.  Louisville  &  N. 
R.  Co.  V.  Interstate  C.  Commission,  (Com.  C. 
1912)    195  Fed.  541. 

Determination  of  unjustness  of  existing 
rates  as  condition  precedent  to  fixing  new 
rate.  —  Before  going  on  to  prescribe  future 
rates,  the  Commission  must  reach  the  conclu- 
sion that  the  existing  rates  established  by 
the  carrier  are  unjust  and  unreasonable.  It 
is  the  duty  and  the  privilege  of  the  carrier 
in  the  first  instance  to  fix  the  rates  to  be 
, charged,  and  it  is  only  where  after  due  no- 
tice and  a  full  hearing — whether  on  com- 
plaint of  a  shipper  or  upon  investigation  by 
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the  Commission  of  its  own  motion — it  is 
made  to  appear  that  the  rate  is  unjust. and 
unreasonable  that  the  Commission  is  empow- 
ered to  fix  another.  The  hearing  which  is 
so  provided  for  is  not  a  perfunctory  one. 
The  carrier  is  entitled  to  know  and  to  rely 
on  what  is  adduced  at  it,  either  for  or 
against  the  existing  rate,  and  the  Commis- 
sion is  not  authorized  to  disregard  it  and 
reach  a  conclusion  not  at  all  justified  by  it. 
If  the  rate  attacked  is  shown  to  be  unjust, 
it  may  be  abrogated  and  a  new  one  estab- 
lished. But,  if  that  is  not  the  outcome  of 
the  hearing,  and,  on  the  contrary,  it  is  clear- 
ly shown  that  the  rate  is  not  unjust,  the 
evidence  as  to  this  cannot  be  put  aside,  and 
if  it  is,  and  the  Commission  without  refer- 
ence to  it  proceeds  •to  condemn  the  rate  and 
to  fix  another,  its  action  is  invalid.  Louis- 
ville k  N.  R.  Co.  V.  Interstate  C.  Commission, 
(Com.  C.  1912)   195  Fed.  541. 

Duty  of  Commission  to  establish  through 
rate.  —  This  section  does  not  require  the 
Commission  in  all  instances  to  establish  a 
through  route  or  to  fix  a  joint  rate.  Baer 
Bros.  Mercantile  Co.  v.  Denver  k  R.  0.  R.  Co., 
(D.  C.  Colo.  1932)  200  Fed.  614,  wherein 
the  court  said:  "The  very  terms  of  section 
15,  above  quoted,  are  permissive,  being  to 
the  eflfect  that  'the  Commission  may  also, 
after  hearing  on  a  complaint,  establish 
through  routes  and  joint  rates,'  and  this 
only  when  'it  may  be  necessary  to  give  ef- 
fect to  any  provision  of  'this  act.'  By  section 
6  of  the  act,  as  amended,  each  carrier  is  to 
promulgate  rates  upon  three  bases:  (a)  Be- 
tween different  points  on  its  own  route;  (b) 
between  points  on  its  own  route  and  points 
on  the  route  of  any  other  carrier  when  a 
through  route  and  joint  rate  have  been  es- 
tablished; and  (c),  if  there  be  a  through 
route,  but  no  joint  rate,  then  'the  separately 
established  rates,  fares  and  charges  applied 
to  the  through  transportation.'  As  we  un- 
derstand the  present  situation,  both  from 
the  pleadinpfs  and  the  opinions  of  the  admin- 
istrative and  the  judicial  tribunals  which 
have  dealt  with  the  matter,  the  rate  with 
which  the  Commission  was  dealing  was  one 
of  the  third  class;  i.  e.,  'separately  estab- 
lished rates'  of  the  two  carriers,  which  com- 
bined constituted  the  charpres  'applied  to  the 
through  transportation.'  We  are  of  opinion 
that  under  such  circumstances  it  was  proper 
for  the  Commission  to  ignore  one  of  the  'sep- 
arately established'  rates — i.  e.,  that  of  the 
Missouri  Pacific  Railroad — that  being  con- 
codedly  reasonable  and  unobjectionable,  and 
to  apply  its  corrective  hand  to  the  second  of 
the  'separately  established'  rates — i.  e.,  that 
of  the  defendant — that  being  found  to  be  un- 
reasonable. Of  course,  the  Commission  dealt 
with  this  latter  not  as  a  local  rate  between 
Pueblo  and  Leadville,  for  that  would  have 
been  to  attempt  a  regulation  of  an  intrastate 
rate,  but  as  a  segment  of  an  interstate  rate 
made  up  of  the  combination  of  the  two  local 
rates.  To  do  this  was  to  act  within  the  law, 
and  does  not  render  the  order  sued  on  void. 
Neither  did  the  form  of  order  deprive  the 
defendant  of  any  right  allowed  by  statute. 


While  it  is  true  that  section  16,  as  abofve 
pointed  out,  provides  that,  in  case  of  the  es- 
tablishment of  a  joint  rate  by  the  Commis- 
sion, it  is  to  apportion  such  rate  where  the 
carriers  fail  to  agree,  and  then  by  a  supple- 
mental order,  that  provision  has  no  applica- 
tion here,  for  the  Commission  here  estab- 
lished no  joint  rate,  but  expressly  declined 
to  do  so.  It  simply  in  dealing  with  the  in- 
terstate movement  left  one  of  the  separately 
established  rates  where  it  found  it  and  or- 
dered that  the  second  be  reduced  to  conform 
to  reason." 

Undue  preference  between  cities.  —  Under 
the  provisions  of  this  section  ample  power 
is  vested  in  the  Commission  in  a  proceeding 
before  it  to  extend  the  scope  of  its  examina- 
tion far  enough  to  arrive  at  the  true  situ- 
ation with  respect  to  all  matters  which  prop- 
erly tend  to  show  whether  or  not  under  sec- 
tion 3  undue  preference  or  advantage  is  given 
to  one  city  over  the  other.  Southern  Ry.  Co. 
V.  United  States,  (Com.  C.  1913)  204  Fed. 
465. 

"The  services  rendered  by  an  owner  re- 
ferred to  in  section  15  are  services  which  it 
has  scheduled  in  its  tariff  rates  and  published 
in  accordance  with  section  6  of  the  interstate 
commerce  act  and  applicable  to  all  shippers 
similarlv  circumstanced,  and,  when  so  pub- 
lished, if  a  shipper  objects  to  the  payment 
of  the  amount  set  forth  in  the  published 
tariff,  he  will  be  required  to  establish  its  in- 

t'urious  and  discriminatory  effect  upon  him. 
y  applying  to  the  commission  to  have  it 
corrected.  It  does  not  follow  that  the 
amount  so  scheduled  would  be  regarded  as  a 
lawful  and  reasonable  payment.  The  com- 
mission might  regard  it  as  excessive,  but 
shippers  who  did  not  receive  it  or  who  did 
not  receive  as  fair  treatment  as  others  would 
have  notice  of  its  existence,  and  could  defend 
against  any  discriminatory  effect  in  its  pay- 
ment. But,  where  there  is  no  publication- 
made  of  the  allowance,  the  section  does  not 
apply.  It  is  not  contended  that  the  placing 
of  such  an  allowance  on  the  published  tariffs 
would  determine  the  legality  or  illegality  of 
the  payment.  It  would  simply  determine  the 
tribunal  to  which  an  injured  party  would  be 
compelled  to  apply  to  redress  his  wrongs, 
to  wit,  to  the  Interstate  Commerce  Commis- 
sion; but  where,  as  in  this  case,  there  was  a 
secret  allowance  to  some  shippers  not  men- 
tioned or  published  in  the  schedule,  there 
would  be  no  notice  to  other  shippers.  They 
could  not  know  what  allowances  were  being 
made,  and  there  would  be  no  regulation  or 
practice  to  correct,  so  far  as  the  general  rules 
of  the  company  or  the  published  rates  in- 
formed the  shipper."  Langdon  v.  Pennsrl- 
vania  R.  Co.,  (E,  D.  Pa.  1912)  194  Fed.  486. 
Effect  upon  power  of  court  to  pass  upon 
reasonableness  of  rates.  —  A  circuit  court  of 
the  United  States  is  without  jurisdiction  to 
enjoin  the  enforcement  by  a  railroad  com- 
pany of  an  interstate  rate,  on  the  ground 
that  it  is  unreasonable  or*  discriminatory,  in 
advance  of  action  thereon  by  the  Interstate 
Commerce  Commission.    Atchison,  X.  &  S.  F. 
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R.  Co.  y.  Foster  Lumber  Co.,  (1912)  31  Okla. 
661,  122  Pac.  139. 

A  shipper  seeking  reparation  predicated 
upon  the  reasonableness  of  the  established 
rate  must,  under  the  act  to  regulate  com- 
merce, primarily  invoke  redress  through  the 
Interstate  Commerce  Commission,  which  body 
alone  is  vested  with  power  originally  to 
entertain  proceedings  for  the  alteration  of  an 
established  schedule,  because  the  rates  fixed 
therein  are  unreasonable.  L.  Starks  Co.  ▼. 
Grand  Rapids  &  I.  R.  Co.,  (1911)  165  Mich. 
642,  131  N.  W.  143,  follou>ing  Texas  &  P. 
R.  Co.  y.  Abilene  Cotton  Oil  Co.,  (1907)  204 


U.  S.  426,  27  S.  Ct.  350,  61  U.  S.  (L.  ed.) 
553,  9  Ann.  Cas.  1075. 

A  suit  for  the  recovery  of  an  overcharge 
of  freight  does  not  involve  the  reasonable- 
ness of  a  rate,  and  therefore  a  state  court  has 
jurisdiction  of  the  same,  an  application  to  the 
Interstate  Commerce  Commission  being  un- 
necessary as  would  be  the  case  if  it  related 
to  an  unreasonable  rate.  Kansas  City  South- 
ern R.  Co.  y.  Tonn,  (1912)  102  Ark.  20,  143 
S.  W.  577. 

This  section  is  cited  in  American  Sugar 
Refining  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  (C. 
C.  A.  3d  Cir.  1913)  207  Fed.  733. 
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Judicial  inquiry  covering  rates  fixed  by 
commission.  —  To  the  same  effect  as  the  orig- 
inal note,  see  Baer  Bros.  Mercantile  Co.  v. 
Denver  &  R.  G.  R.  Co.,  (D.  C.  Colo.  1912) 
200  Fed.  614. 

Right  of  commission  to  award  damages  in 
cases  not  involving  rates.  —  The  Interstate 
Commerce  Commission  has  jurisdiction  to 
award  damages  in  actions  based  upon  dis- 
criminatory regulations  and  practices  as  well 
as  in  actions  based  upon  discrimination  in 
rates.  Jacoby  v.  Penn.  R.  Co.,  (E.  D.  Pa. 
1912)   200  Fed.  989. 

Accrual  of  cause  of  action  for  damage. — 
The  word  "accrues"  in  the  provision  of  the 
statute  that  "all  complaints  for  the  recov- 
ery of  damages  shall  be  filed  with  the  Com- 
mission within  two  years  from  the  time  the 
cause  of  action  accrues"  has  reference,  in  the 
case  of  a  cause  of  action  based  on  an  exces- 
sive rate  charge,  to  the  time  when  the  plain- 
tiff's property  is  transported  under  the  rate. 
Arkansas  Fertilizer  Co.  v.  United  States, 
(Com.   C.   1911)    193   Fed.   667. 

In  view  of  the  fact  that  all  complaints  for 
the  recovery  of  damages  shall  be  filed  with 
the  Commission  within  two  years  from  the 
time  the  cause  of  action  occurs,  an  action 
for  damages  for  alleged  discrimination  in  the 
distribution  of  cars,  brought  more  than  two 
years  after  the  alleged  discrimination,  will 
not  be  stayed  to  permit  the  plaintiff  to  apply 
to  the  Interstate  Commerce  Commission  to 
determine  the  reasonableness  of  the  rule 
under  which  the  distribution  of  cars  was 
made.  Morrisdale  Coal  Co.  v.  Pennsylvania 
R.  Co.,  (1913)  230  U.  S.  304,  33  S.  Ct.  938, 
67  U.  S.    (L^  ed.)    1494. 

In  Louisville  &  N.  R.  Co.  v.  Dickerson,  (C. 
C.  A.  6th  Cir.  1911)  191  Fed.  705,  it  was 
held  that  under  this  section  any  claim  accru- 
ing before  or  after  August  28,  1906,  might  be 
presented  within  two  years  from  the  time  it 
accrued,  and  that  claims  accruing  before 
August  28,  1906,  might  be  presented  within 
one  year  from  that  date,  even  though  accru- 
insr  more  than  two  years  previous  to  the  date 
named. 

A  statutory  proceeding  to  enforce  an  order 
of  reparation  is  one  sounding  in  tort  for 
damages.  Naylor  &  Co.  v.  Lehigh  Valley  R. 
Co.,  (S.  E.  D.  Pa.  1911)   188  Fed.  860. 

Nature  of  suit  for  damages —  In  general. 
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"A  suit  brought  by  one  in  whose  favor  the 
Commission  has  made  an  award  of  damages 
by  way  of  reparation,  under  the  authority  of 
[this  section]  is  not  a  suit  on  the  award,  qua 
award,  to  recover  the  amount  of  the  same, 
but  a  plenary  suit  for  damages  actually  in- 
curred by  the  plaintiff,  by  reason  of  the  vio- 
lation of  the  act  by  the  defendant  as  conclu- 
sively found  by  the  Commission.  In  the 
prosecution  of  such  a  suit,  plaintiff  may 
avail  himself,  without  further  proof,  of  the 
conclusive  administrative  finding  or  order  of 
the  Commission  that  the  defendant  was  guilty 
of  the  violation  of  the  act  complained  of,  but 
must  prove  the  actual  damages  incurred  by 
him  by  reason  of  such  violation  and  for 
which  damages  alone  the  Act  makes  the  de- 
fendant carrier  liable.  In  addition  to  this 
advantage  given  to  the  plaintiff  in  the  prose- 
cution of  such  a  suit,  plaintiff  need  not  ex- 
amine witnesses  or  offer  other  proof,  in  the 
first  instance,  of  the  facts  stated  in  the  fill- 
ings or  order  of  the  Commission,  such  find- 
ings or  order  being  made  prima  facie  evi- 
dence thereof.  Such  suit  is  expressly  re- 
quired by  the  Act  to  be  proceeded  in  'like 
other  civil  suits  for  damages,'  which  can 
mean  nothing  less  than  that  the  'parties  are 
entitled  to  an  impartial  trial  by  jury,  so 
conducted  as  to  accord  to  them  in  full  meas- 
ure the  enjoyment  of  their  constitutional 
right.*  This  essential  right  is  not  invali- 
dated or  impaired  by  the  qualification  of  the 
rules  of  evidence,  to  the  effect  that  'the  find- 
ings and  order  of  the  Commission  shall  be 
prima  facie  evidence  of  the  facts  therein 
stated.'  By  reason  of  this  qualification,  the 
plaintiff  may  now  avail  himself  of  a  new 
method  to  get  these  facts  before  the  jury,  and 
that  method  is  this:  There  must  be  found 
somewhere  and  in  some  form  Bufi3ciently  clear 
and  sufficiently  definite  findings  of  the  Com- 
mission, in  which  the  needful  facts  are  stated 
and  by  which  the  defendant  is  thus  given  due 
notice  of  the  facts  to  be  urged  against  him, 
so  that  he  may,  if  he  can,  controvert  their 
prima  facie  effect.  It  does  not  neces- 
sarily follow,  from  a  finding  by  the  Commis- 
sion that  a  given  tariff  rate  established  by 
the  defendant  is  unreasonable  and  that  a 
lower  rate  fixed  by  the  Commission  is  rea- 
sonable, that  plaintiff  has  suffered  pecuniary 
damage,  by  reason  of  the  exaction  by  defend- 


1909  Supp.,  p.  268,  sec.  6.    INTERSTATE  COMMERCE.    i^W  S«PP-»  P-  268,  sec.  5. 


ant  of  the  former  rate,  or,  if  any  such  damage 
has  been  suffered,  that  the  differenr«  betwi'en 
the  rate  abrogated  and  the  lower  rate  estab- 
lished is  the  measure  of  such  damage.  If 
any  damage  is  shown,  it  may  be  either  great- 
er or  less  than  such  diil'erence.  The  au- 
thorization of  a  suit  for  damages  by  one 
claiming  to  be  injured  bjr  a  specific  violation 
of  the  Act  by  a  carrier,  is  not  the  imposition 
of  a  penalty  in  addition  to  the  fines  imposed 
and  made  payable  to  the  government  for 
every  specific  violation  of  a  requirement  of 
the  Act,  but  a  remedy  for  the  recovery  of 
damages  actually  incurred  by  a  private  per- 
son because  of  the  wrongful  act  of  the  car- 
rier." Lehigh  Valley  R.  Co.  v.  Clark,  (C.  C. 
A.  3d  Cir.  ]913)   207  Fed.  717. 

CMidition  precedent  to  suit  for  damages.  — 
Where  the  claim  of  a  shipper  for  damages  is 
based  upon  alleged  unreasonableness  of  rates 
cither  then  existing  or  rates  which  have  been 
altered  or  upon  any  question  as  to  rates, 
regulations,  and  practices  as  to  which  it  is 
essential  that  there  shall  be  uniformity  of 
decision,  the  courts  are  without  primary 
jurisdiction  to  entertain  the  action.  Frank- 
lin V.  Philadelphia  &  R.  Ry.  Co.,  (E.  D.  Pa. 
1913)   203  Fed.  134. 

It  follows  that,  where  proceedings  have 
been  had  by  complaint  before  the  Commission* 
a  suit  for  the  recovery  of  damages  must  be 
based  upon  an  order  of  the  Commission  for 
the  payment  of  money.  Franklin  v.  Phila- 
delphia &  R.  Ky.  Co.,  (E.  D.  Pa.  1913)  203 
Fed.  134. 

Petition. — In  a  petition  in  an  action  to  en- 
force payment  of  reparation  awarded  by 
the  Interstate  Commerce  Commission,  the 
grounds  presented  to  the  Commission  must  be 
reiterative  and  tender  an  issue  upon  which 
testimony  can  be  taken  pro  and  con,  subject 
only  to  the  provision  of  law  that  the  "find- 
ings and  orders  of  the  Commission  shall  be 
prima  facie  evidence  of  the  fact  therein 
stated."  Baer  Bros.  Mercantile  Co.  v.  Denver 
&  R.  G.  R.  Co.,  (D.  C.  Colo.  1912)  200  Fed. 
614,  wherein  the  court  said:  "The  statute 
(section  4  of  Act  Jime  29,  1906,  amending 
section  15  of  Act  Feb.  4,  1887 )  provides  that 
it  shall  be  within  the  power  of  the  Commis- 
sion, where  rates  or  charges  are  'unjust  or 
unreasonable  or  unjustly  discriminatory  or 
unduly  preferential  or  prejudicial  or  other- 
wise in  violation  of  any  of  the  provisions  of 
this  act,'  to  determine  and  prescribe  what 
will  be  the  just  and  reasonable  rate  or  rates, 
etc.  It  is  further  provided  by  section  5  of 
Act  June  29,  1906,  substituting  section  16  of 
the  former  act,  that,  where  it  is  necessary 
to  have  recourse  to  the  courts  of  the  United 
States  for  the  enforcement  of  the  order  of 
the  Commission,  there  shall  be  filed  'a  pe- 
tition setting  forth  briefly  the  causes  for 
which  the  complainant  claims  damages  and 
the  order  of  the  Commission  in  the  premises.' 
It  will  be  noted  from  this  that  the  petition 
must  set  forth  'the  causes  for  which  the 
petitioner  claims  damages.'  Since,  as  we 
have  seen  by  the  quotation  from  section  4, 
above,  these  causes  under  the  law  are  that 
the  rates  are  unjust  or  unreasonable  or  un- 
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justly  discriminatory  or  unduly  preferential 
or  prejudicial  or  otherwise  in  violation  of 
any  of  the  provisions  of  law,  it  follows  that, 
to* make  the  petition  complete,  it  must  set 
forth  one  or  the  other  of  these  causes,  it  is 
not  su  file  lent  to  set  forth  the  proceedings  of 
the  Commission  alleging  these  causes.  While 
these  by  way  of  recital  show  the  grounds 
upon  which  the  Commission  proceeded,  they 
do  not  afford  any  basis  upon  which  the  court 
may  proceed.  A  long  line  of  authorities  show 
that  the  functions  of  the  court  are  not  simply 
to  execute  the  orders  of  the  Commission,  but 
to  afford  a  judicial  inquiry  surrounded  by 
all  the  proper  judicial  safeguards  as  to 
whether  the  orders  of  the  Commission  should 
have  been  made.  Upon  questions  of  fact  it  is 
true  the  finding  of  the  Commission  is,  under 
section  6  of  Act  June  29,  1906,  prima  facie 
evidence  of  the  facts  at  the  trial  of  the  cause, 
but  this  is  a  mere  matter  of  evidence,  and 
has  no  relation  to  the  pleadings.  The  plead- 
ings must  tender  an  issue  as  to  whether  the 
rates  are  unreasonable,  discriminatory,  or 
otherwise  violative  of  law,  and  a  petition 
such  as  this,  which  does  not  tender  this  is^ue, 
affords  no  basis  upon  which  the  court  may 
proceed  to  a  judicial  determination  with  the 
assistance  of  the  jurv  as  to  whether  the  rates 
were  in  fact  illegal.^* 

Service  of  the  order  of  the  Commission  in 
the  terms  of  this  section  is  a  condition  pre- 
cedent to  any  action  thereon  and  consequent- 
ly the  petition  should  directly  aver  service 
as  required  by  the  section  in  terms  so  clear 
as  to  permit  an  issue  of  fact.  Baer  Bros. 
Mercantile  Co.  v.  Denver  &  R.  G.  R.  Co.,  (D. 
C.  Colo.  1912)  200  Fed.  614. 

As  to  what  constitutes  a  sufiicient  petition 
see  Louisville  &  N.  R.  Co.  v.  Dickerson,  (C. 
C.  A.  6th  Cir.  1911)   191  Fed.  705. 

Report  of  Commission  as  evidence.  —  The 
act  provides  that  the  report  of  the  commis- 
sion shall  include  the  findings  of  fact  only 
in  cases  in  which  awards  for  damages  are 
made  and  that  such  findings  of  fact  and  or- 
ders of  the  commission  shall  be  prima  facie 
evidence  of  the  facts  therein  stated  upon  the 
trial  of  a  suit  in  the  United  States  Circuit 
Court  brought  to  recover  such  awarded  dam- 
ages. The  act  does  not  make  the  mere  legal 
opinions,  arguments  or  reasons  of  the  com- 
mission prima  facie  evidence  or  evidence  of 
any  kind  in  any  judicial  proceedings.  Nor 
doe's  the  awarding  of  reparation  necessarily 
follow  where  the  commission  finds  that  a 
rate  is  excessive  and  unreasonable,  and  as  a 
consequence  orders  its  reduction.  Darnell- 
Taenzer  Lumber  Co.  v.  Southern  Pac.  Co.. 
(W.  D.  Tenn.  1911)  190  Fed.  659. 

The  plain  question  presented  in  every  ap- 
plication for  reparation  is  whether  the  rate 
which  has  been  chargd  is  reasonable  or  un- 
reasonable; and,  if  unreasonable,  the  extent 
to  which  it  is  so.  On  this  both  the  shipper 
and  the  carrier  are  entitled  to  an  explicit 
finding;  this,  if  found  in  favor  of  the  ship- 
per, being  the  foundation  of  his  cause  of  ac- 
tion. Except  possibly  to  determine  the  ship- 
ments to  which  the  rate  which  is  condemned 
applies,  and  the  number  of  tons  or  pounds,  or 
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however  the  freight  is  measured,  in  order  to 
get  at  the  gross  overpayment  and  award 
damages  accordingly,  the  duty  of  the  Com* 
mission  ends  witli  this  finding.  It  can  add 
nothing  to  the  case  which  is  so  made  out  nor 
detract  anything  from  it.  The  prima*  facie 
right  of  tiie  shipper  to  reparation  at  the 
hands  of  the  carrier,  with  those  facts  found 
in  the  shipper's  favor,  is  thereby  established, 
and  the  rest  is  for  the  courts,  in  case  the 
order  of  the  Commission  is  not  accepted  and 
complied  with.  It  is  not  for  the  Commission 
to  consider  and  pass  upon  other  questions 
which  may  arise,  by  which  the  ultimate  right 
to  recover  may  be  affected.  It  does  not  try 
out  the  case  on  its  merits,  but  only  the  one 
particular  phase  of  it.  (Kusse  v.  interstate 
Commerce  Commission,  (Com.  C.  1912)  193 
Fed.  678. 
The  fact  that  the  certificate  of  the  secre- 
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I.  Annual  Hefobts  and  Uniform   System 

OF  Accounting, 

Constitutionality  of  provisions.  —  Congress 
has  authorized  the  Commission  to  require 
annual  reports.  The  act  itself  prescribes  in 
detail  what  those  reports  shall  contain.  The 
Commission  is  permitted,  in  its  discretion,  to 
require  a  uniform  system  of  accounting,  and 
to  prohibit  other  methods  of  accounting  than 
those  which  the  Commission  may  prescribe. 
In  other  words,  Congress  has  laid  down  gen- 
eral rules  for  the  guidance  of  the  Commission, 
leaving  to  it  merely  the  carrying  out  of  the 
details  in  the  exercise  of  the  power  so  con- 
ferred. This  is  not  a  delegation  of  legisla- 
tive authority.  Interstate  Commerce  Com- 
mission v.  Goodrich  Transit  Co.,  (1912)  224 
U.  S.  194,  32  S.  Ct.  436,  56  U.  S.  (L.  ed.) 
729. 

The  provision  giving  the  Interstate  Com- 
merce Commission  authority  to  regulate  the 
method  of  keeping  accounts  by  common  car- 
riers is  constitutional.  Kansas  City  South- 
ern Ry.  Co.  V.  United  States,  (1913)  231  U. 
S.  423,  34  S.  Ct.  125. 

Reason  for  requiring  reports  and  uniform 
accounts.  —  Compress  has  authorized  the  Com- 
mission  to  inquire  as  to  the  business  which 
the  carrier  does  and  to  require  the  keeping 
of  uniform  accounts,  in  order  that  the  Com- 
mission may  know  just  how  the  business  is 
carried  on  with  a  view  to  regulating  that 
which  is  confessedly  within  its  power.  Inter- 
state Commerce  Commission  v.  Goodrich 
Transit  Co.,  (1912)  224  U.  S.  194,  32  S.  Ct. 
436,  56  U.  S.  (L.  ed.)  729. 

One  of  the  manifest  objects  of  Congress  in 
authorizing  the  supervision  and  standariza- 
tion  of  carriers*  accounts,  was  to  enable  the 
commissioners  to  intelligently  perform  their 
duties  respecting  the  regulation  of  carriers* 
rates  for  the  services  performed.  Kansas 
City  Southern  Rv.  Co.  v.  United  States, 
(1913)  231  U.  S.  423,  34  S.  Ct.  125. 

Only  interstate  commerce  affected.  —  This 
section  merely  authorizes  the  commission  to 
require   reports   from   common   carriers   and 


tary  of  the  Interstate  Commerce  Commission 
is  made  prima  facie  evidence  of  the  correct- 
ness of  the  rates  certified  implies  that  the 
rate  may  be  proved  in  some  other  manner 
and  by  some  other  evidence.  Aldrich  v. 
Southern  Ry.  Co.,  (S.  C.  1913)   79  S.  E.  316. 

Attorney's  fees  provided  for  in  this  sec- 
tion are  only  allowed  where  there  is  unlaw- 
ful discrimination  by  the  carrier  to  the  in- 
jury of  the  shipper.  It  does  not,  by  its  terms 
or  by  necessary  implication,  extend  to  or  in- 
clude actions  to  recover  damages  arising  from 
the  carrier's  negligence.  Blair  v.  Wells,  Far- 
go &  Co.,  (1912)  155  la.  190,  135  N.  W.  615. 

The  provision  for  attorney's  fees  applies 
only  to  cases  before  the  Interstate  Commerce 
Commission.  It  has  no  relation  to  actions  in 
court.  Missouri  Pac.  Ry.  Co.  v.  Harper 
Bros,  (C.  C.  A.  7th  Cir.  1912)  201  Fed.  671, 
1909  Supp.,  p.   271,   sec   7. 
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owners  of  railroads  engaged  in  interstate 
commerce.  United  States  v.  Union  Stock- 
yard &  Transit  Co.  of  Chicago,  '(Com.  C. 
1912)  192  Fed.  330;  Railroad  Commission  v. 
Texas  &  P.*Ry.  Co.,  (Tex.  1911)  140  S.  W. 
829;  Texas  &  P.  Ry.  Co.  v.  Railroad  Commis- 
sion,  (Tex.  1912)   150  S.  W.  878. 

But  a  carrier  engaged  in  intrastate  and 
interstate  business  may  be  required  to  keep 
accounts  of  all  his  business  both  intrastate 
and  interstate.  Interstate  Commerce  Com- 
mission V.  Goodrich  Transit  Co.,  (1912)  224 
U.  S.  194,  32  S.  Ct.  436,  56  U.  S.  (L.  ed.) 
729. 

Report  by  *'owner"  of  railroad.  —  By  the 
amendment  the  commission  was  authorized, 
under  section  20,  to  require  annual  reports, 
not  only  '*from  all  common  carriers  subject 
to  the  provisions  of  this  act,"  but  also  "from 
the  owners  of  all  railroads  engaged  in  inter- 
state commerce  as  defined  in  this  act."  This 
is  the  only  section  of  the  act  that  refers  to 
the  owners  of  the  railroad  as  distinguished 
from  the  common  carrier.  The  evident  pur- 
pose  of  Congress  was  to  enable  the  Commis- 
sion to  enable  certain  information  which  the- 
lessee  operator  might  be  unable  to  give,  but- 
which  the  owner  of  a  railroad,  either  oper- 
ated by  a  common  carrier  engaged  in  inter- 
state commerce  as  defined  in  the  act  or  which 
is  a  highway  of  interstate  commerce,  could 
furnish.  United  States  v.  Union  Stock vard 
&  Transit  Co.  of  Chicago,  (Com.  C.  1912) 
192  Fed.  330. 

II.  Carmack  Amendment. 

Constitutionality.  —  Galveston,  Tl.  &  S.  A. 
R.  Co.  V.  Wallace,  (1912)  223  U.  S,  481,  32 
S,  Ct.  205,  56  U.  S.  (L.  ed.)  616;  Norfolk  & 
W.  R.  Co.  V.  Dixie  Tobacco  Co.,  (1913)  228  U. 
S.  693,  33  S.  Ct.  609,  57  U.  S.  (L.  ed.)  980; 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Haves, 
(Ind.  1913)  102  N.  E.  34;  Sturges  v.  Detroit, 
G.  H.  &  M.  R.  Co.,  (1911)  166  Mich.  231, 
131   N.  W.  700. 

That  the  constitutional  power  of  Congress 
to  regulate  commerce  among  the  states  and 
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with  foreign  nations  comprehends  power  to 
regulate  contracts  between  the  shipper  and 
the  carrier  of  an  interstate  shipment  by  de- 
fining the  liability  of  the  carrier  for  loss, 
delay,  injury  or  damage  to  such  property, 
needs  neither  argument  nor  citation  of  au- 
thority. But  it  is  equally  well  settled  that 
until  Congress  has  legislated  upon  the  sub- 
ject, the  liability  of  such  carrier,  exercising 
its  calling  within  a  particular  state,  al- 
though engaged  in  the  business  of  interstate 
commerce,  for  loss  or  damage  to  such  prop- 
erty may  be  regulated  by  the  law  of  the 
state.  Such  regulations  would  fall  within 
that  large  class  of  regulations  which  it  is 
competent  for  a  state  to  make  in  the  absence 
of  legislation  by  Congress,  growing  out  of 
the  territorial  jurisdiction  of  the  state  over 
such  carriers  and  its  duty  and  power  to  safe- 
guard the  general  public  against  acts  of 
misfeasance  and  nonfeasance  committed  with- 
in its  limits,  althougli  interstate  commerce 
may  be  indirectly  affected.  Adams  Exp.  Co. 
V.  Croninger,  (1913)  226  U.  S.  491,  33  S.  Ct. 
148,  57  U.  S.  (L.  ed.)  314,  44  L.R.A.(N.S.) 
267. 

The  significant  and  dominating  features  of 
the  Carmack  amendment  are  these:  First: 
It  afhrmatively  requires  the  initial  carrier 
to  issue  "a  receipt  or  bill  of  lading  therefor," 
when  it  receiires  "property  for  transporta- 
tion from  a  point  in  one  state  to  a  point  in 
another."  Second:  Such  initial  carrier  is 
made  "liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  property 
caused  by  it."  Third:  It  is  also  made  liable 
for  any  loss,  damages  or  injury  to  such  prop- 
erty caused  by  "any  common  carrier,  rail- 
road or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass." 
Fourth:  It  affirmatively  declares  that  "no 
contract,  receipt,  rule  or  regulation  shall 
exempt  such  common  carrier,  railroad,  or 
transportation  company  from  the  liability 
hereby  imposed."  Adams  Exp.  Co.  v.  Cron- 
inger, (1913)  226  U.  S.  491,  33  S.  Ct.  148, 
57  U.  S.   (L.  ed.)   314,  44  L.R.A.(N.S.)   257. 

Effect  on  state  statutes.  —  Congress  hav- 
ing, by  the  Carmack  Amendment,  legislated 
directly  upon  a  carrier's  liability  for  loss  or 
damage  to  interstate  shipments,  such  legisla- 
tion superseded  all  regulations  and  policies 
of  any  particular  state  upon  the  same  sub- 
ject. Adams  Exp.  Co.  v.  Croninger,  (1913) 
226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S.  (L.  ed.) 
314,  44  L.R.A.(N.S.)  257;  Chicago,  B.  &  Q. 
R.  Co.  V.  Miller,  (1913)  226  U.  S.  613,  33 
S.  Ct.  155,  57  U.  S.  (L.  ed.)  323;  Chicago,  St. 
P.,  M.  &  O.  R.  Co.  V.  Latta,  (1913)  26  U.  S. 
{>'19,  33  S.  Ct.  156,  57  U.  S.  (L.  ed.)  328; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Rankin, 
(1913)  153  Kv.  730,  156  S.  W.  400,  45  L.R.A. 
(N.S.)  529;  Joseph  v.  Chicago,  B.  &  Q.  R. 
Co.,  (1913)  175  Mo.  App.  18,  167  S.  W.  837; 
St.  Louis  k  S.  F.  R.  Co.  v.  Woodruff  Mills, 
(Miss.  1913)  62  So.  171,  folloioing  Adams 
Exp.  Co.  V.  Croninger,  (1913)  226  U.  S.  491, 
33  S.  Ct.  148,  67  U.  S.  (L.  ed.)  314,  44  L.R.A. 
(N.S.)  257;  Meetze  v.  Southern  Exp.  Co., 
(1912)  91  S.  C.  379,  74  8.  E.  823. 
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Until  Congress  legislated  on  the  matta, 
liability  for  loss  of  property,  on  interstate 
as  well  as  intrastate  shipments,  was  subject 
to  state  regulation.  Some  states  allowed  an 
exemption  by  contract  from  all  or  a  part  of 
the  common  law  liability,  others  allowed  no 
exemption.  These  differences  in  the  appli- 
cable laws  created  inequalities  with  respect  to 
interstate  transportation,  but  each  state  ex- 
ercised the  power  inherent  in  its  territorial 
jurisdiction,  and  the  remedy  for  the  resulting 
diversity  lay  with  Congress,  which  was  free 
to  substitute  its  own  regulations;  and  this 
was  done  in  the  passage  of  the  Carmack 
Amendment.  Minnesota  Rate  Cases,  (1913) 
230  U.  S.  352,  409,  33  S.  Ct.  729,  57  U.  S. 
(L.  ed.)    1511,  48  L.R.A.(N.S.)    1151. 

That  amendment  undoubtedly  manifested 
the  purpose  of  Congress  to  bring  contracts 
for  interstate  shipments  under  one  uniform 
rule  or  law,  and  therefore  withdraw  them 
from  the  influence  of  state  regulation.  Kan- 
sas City  Southern  R.  Co.  v.  Carl,  (1913)  227 
U.  8.  639,  33  S.  Ct.  391,  67  U.  S.  (L.  ed.) 
683. 

Congress  having  manifested  its  purpose 
through,  the  enactment  of  the  Interstate 
Commerce  Act  to  take  possession  of  the  sub- 
ject of  the  liability  of  carriers  by  railroad 
on  account  of  interstate  shipments,  as  ap- 
pears by  reference  to  the  Interstate  Com- 
merce Act  and  its  amendments,  and  espe- 
cially bills  of  lading  and  shipping  contracts 
through  what  is  known  as  the  Carmack 
amen£nent,  such  legislation  and  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  expounding  it  supersede  all  state  regu- 
lations and  rules  of  decision  on  the  subject. 
The  federal  statutes  touching  this  matter 
and  the  decisions  of  the  Supreme  Court  of 
the  United  States  construing  them  afford 
an  exclusive  rule  for  the  determination  of 
controversies  pertaining  to  the  subject.  This 
is  true,  too,  notwithstanding  the  provisions 
of  the  Carmack  amendment  to  the  effect 
that  the  enactment  shall  not  deprive  any 
holder  of  a  bill  of  lading  of  any  remedy  or 
right  of  action  that  he  had  under  the  exist- 
ing law,  for  this  is  construed  to  refer  alone 
to  existing  federal  law.  American  Silver 
Mfg.  Co.  V.  Wabash  R.  Co.,  (1913)  174 
Mo.  App.  184,  156  S.  W.  830. 

The  intent  of  Congress  to  take  possession 
of  the  subject  of  the  liability  of  a  carrier 
under  contracts  for  interstate  shipment,  and 
to  supersede  all  state  regulations  with  refer- 
ence to  that  subject,  so  clearly  appears  from 
the  Carmack  Amendment,  as  to  invalidate, 
as  applied  to  interstate  shipments,  the  pro- 
visions of  any  state  law  nullifying  contracts 
limiting  the  liability  of  a  carrier  for  loss 
or  damage  to  the  agreed  or  declared  value. 
Harrison  Granite  Co.  v.  Grand  Trunk  R. 
System,  (1913)  176  Mich.  144,  141  N.  W. 
642,  following  Adams  Exp.  Co.  v.  Croninger, 
(1913)  226  U.  S.  491,  33  S.  Ct.  148,  67  U.  S. 
(L.  ed.)   314,  44  L.R.A.(N.S.)   257. 

The  amendment  invalidates  the  provisions 
of  any  state  law  nullifying  contracts  limit- 
ing the  liability  of  a  carrier  for  loss  or 
damage  to  the  agreed  or  declared  value.    The 
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amendment  is  silent  about  evidence.  Na- 
tional Rice  Milling  Co.  v.  New  Orleans  &  N. 
E.  R.  Co.,    (1913)    132  La.  616,  61  So.  708. 

A  state  statute  prohibiting  railway  com- 
panies and  other  common  carriers  of  goods, 
wares,  and  merchandise  from  limiting  or  re- 
stricting their  liability  as  it  exists  at  com- 
mon law,  by  inserting  exceptions  in  the  bill 
of  lading  given  upon  the  receipt  of  the  goods 
for  transportation,  applies  only  to  such  car- 
riers as  are  engaged  in  carrying  goods,  wares, 
and  merchandise  for  hire  within  the  state, 
and  does  not  prohibit  carriers  of  interstate 
commerce  from  limiting  their  common- law 
liability.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Brack- 
ett-Fielder  Mill  &  Grain  Co.,  (Tex.  1914) 
162  S.  W.  1191.  But  in  Louisville  &  N.  R. 
Co.  V.  Miller,  (1914)  156  Ky.  677,  162  S.  W. 
73,  it  was  held  that  as  to  interstate  ship- 
ments, the  Carmack  Amendment  supersedes 
the  Kentucky  doctrine,  announced  under  sec- 
tion 106  of  the  Kentucky  Constitution,  that 
the  shipper  is  not  bound  by  a  recital  of  value 
in  his  contract  of  shipment,  but  may  show 
and  recover  his  full  loss. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Carlile, 
(1912)  35  Okla.  118,  128  Pac.  600,  it  ap- 
peared that  the  shipment  was  made  from  a 
point  in  the  Indian  Territory  to  Chicago 
prior  to  the  passage  of  the  Carmack  Amend- 
ment. It  was  held  that,  in  the  absence  of 
any  agreement  constituting  the  carriers  part- 
ners or  joint  undertakers,  and  in  the  ab- 
sence of  any  special  agreement  bv  the  initial 
carrier  assuming  liability  for  the  shipment 
over  the  entire  route,  the  initial  carrier  was 
liable  only  for  the  loss  or  injury  occurring 
on  its  own  line. 

A  state  statute  penalizing  the  failure  of 
carriers  to  perform  a  common-law  duty, 
namely,  the  duty  to  make  reasonably  prompt 
settlement  of  the  claims  of  shippers  for  loss 
or  damage  to  property  while  in  their  pos- 
session^ is  not  in  conflict  with  the  Carmack 
Amendment  and  is  valid.  Varnville  Furni- 
ture Co.  V.  Charleston  &  W.  C.  Ry.  Co.,  (S. 
C.  1913)  79  S.  E.  700,  wherein 'the  court 
said  "The  performance,  or  the  failure  of  per- 
formance, of  that  duty  has  nothing  whatever 
to  do  with  the  liability  of  the  carrier  under 
the  contract  of  shipment.  The  statute  does 
not  attempt  to  impose,  increase,  or  diminish 
that  liability,  or  to  affect  it  in  any  way 
whatever.  It  merely  says  that,  assuming  the 
liability  to  exist,  the  carrier  should  discharge 
it  with  reasonable  promptness,  and  penalizes 
his  failure  to  do  so.  With  as  much  reason 
could  it  be  said  that  a  statute  which  imposes 
the  costs  of  the  action  upon  the  losing  party 
imposes  or  affects  in  any  way  the  liability 
upon  which  the  action  is  predicated.  The 
two  things  are  separate  and  distinct.  The 
payments  of  costs  is  imposed  as  a  penalty 
for  failure  to  pay  the  debt  without  suit,  and 
the  payment  of  "the  penalty  is  imposed  for 
a  like  reason — ^the  failure  to  pay  a  just 
claim  within  a  reasonable  time,  without  com- 
pelling the  shipper  to  resort  to  the  courts 
to  collect  it.  Where  no  liability  exists,  no 
penalty  can  be  recovered;  and,  unless  the 
shipper  recovers  the  full   amount  which  he 
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has  claimed,  he  cannot  recover  the  penalty. 
The  carrier  is  therefore  protected  against 
being  penalized  for  the  failure  to  pay  un- 
just or  exorbitant  claims. 

"We  look  in  vain  through  the  legislation 
of  Congress  to  find  any  rule  or  regulation  on 
the  subject  of  the  prompt  settlement  of  such 
claims.  By  no  sort  of  implication  can  that 
subject  be  brought  within  the  provisions  of 
the  Carmack  amendment.''  See  to  the  same 
effect,  Du  Pre  v.  Columbia,  N.  &  L.  R.  Co. 
(S.  C.  1913)  79  S.  E.  310;  Stukes  v.  South- 
ern Express  Co.,   (S.  C.  1914)   80  S.  E.  612. 

Reason  for  amendment.  —  Wlien  goods 
were  shipped  at  a  great  distance  over  con- 
necting lines,  the  rule  which  required  a 
shipper  sustaining  loss  to  prove  on  which 
line  it  occurred  oftentimes  resulted  in  great 
hardship,  and  sometimes  in  a  failure  to  re- 
cover, simply  because  the  shipper  could  not 
produce  evidence  to  show  where  the  loss  oc- 
curred. It  may  in  some  instances#be  burden- 
some to  the  initial  carrier  to  be  held  respon- 
sible for  loss,  damage,  or  injury  to  the  prop- 
erty caused  by  some  other  carrier  to  whom 
it  is  delivered,  or  over  whose  line  it  passes, 
but  it  cannot  be  denied  that  the  initial  car- 
rier can  generally  protect  itself  far  better 
than  a  shipper  can,  and  it  might  easily  have 
happened  under  the  former  rule  that  a  ship- 
per would  be  prevented  from  collecting  a  just 
claim  by  reason  of  the  great  expense  in- 
curred, and  inconvenience  sustained,  in  an 
effort  to  establish  it  in  a  distant  court.  On 
the  other  hand,  if  the  holder  of  the  bill  of 
lading  was  now  required  to  sue  the  initial 
carrier  alone,  and  was  not  permitted  to  sue 
the  terminal  or  some  other  carrier,  great 
injustice  might  be  done  in  that  way,  and 
hence  probably  for  that,  as  well  as  other 
reasons,  the  proviso  was  added,  "that  nothing 
in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  had  under  exist- 
ing law."  The  Carmack  Amendment  was 
therefore  evidently  intended  to  be  cumulative, 
and  not  to  furnish  an  exclusive  remedy. 
Baltimore,  C.  &  A.  R.  Co.  v.  William  Sper- 
ber  &  Co.,    (1912)    117  Md.  695,  84  Atl.  72. 

The  shipper  was  not  himself  in  posses- 
sion of  the  information  as  to  when  and  where 
his  property  had  been  lost  or  damaged  and 
had  no  access  to  the  records  of  the  connect- 
ing carrier,  who  in  turn  had  participated  in 
some  part  of  the  transportation.  He  was 
compelled  in  many  instances  to  make  such 
settlement  as  should  be  proposed.  This  bur- 
densome situation  of  the  shipping  public  in 
reference  to  interstate  shipments  over  routes 
including  separate  lines  of  carriers  was  the 
matter  which  Congress  undertook  to  regu- 
late. Pecos  &  N.  T.  Ry.  Co.  v.  Mever,  (Tex. 
1913)   155  S.  W.  309. 

It  was  not  the  purpose  of  Congress  to 
lessen  in  the  slightest  degree  the  previously 
existing  liability  of  the  initial  carrier  or  any 
connecting  carrier.  On  the  contrary,  the 
manifest  purpose  of  the  enactment  was  to 
continue  the  previously  existing  liability  of 
both  the  initial  and  connecting  carrier,  and 
in  addition  thereto  to  impose  upon  the  initial 
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carrier,  in  certain  cases,  the  liability  that 
had  theretofore  existed  on  the  part  of  the 
connecting  carrier  alone.  In  other  words, 
if  the  case  is  one  where  the  connecting  car- 
rier was  liable  before  the  enactment  of  the 
statute  in  question,  then,  under  and  by  vir- 
tue 6f  the  provision  of  that  act,  the  initial 
carrier  is  likewise  liable.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Rankin,  (1913)  163  Ky. 
730,  168  S.  W.  400,  46  L.R.A.(N.S.)  629. 
The  act  should  be  construed  so  as  to  carry 
out  its  purposes,  and  not  to  defeat  the  legis- 
lative intention  in  its  enactment  as  shown  by 
the  act  as  a  whole.  Read  in  this  way,  the 
act  makes  the  initial  carrier  responsible  for 
the  delivery,  elevation,  ventilation,  icing, 
storing,  or  handling  of  the  property  trans- 
ported by  any  of  its  connecting  lines.  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Dreyfuss-Weil  Co., 

(1912)  150  Ky.  333,  150  S.  W.  321. 

Prior  to  that  amendment  the  rule  of  car- 
rier's liability  for  an  interstate  shipment  of 
property,  ts  enforced  in  both  federal  and 
state  courts,  was  either  that  of  the  general 
common  law  as  declared  by  this  court  and  en- 
forced in  the  federal  courts  throughout  the 
United  States,  or  that  determined  by  the 
supposed  public  policy  of  a  particular  state, 
or  that  proscribed  by  statute  law  of  a  par- 
ticular state.    Adams  £xp.  Co.  v.  Croninger, 

(1913)  220  U.  S.  491,  33  S.  Ct.  348,  67  U.  S. 
(L.  ed.)   314,  44  L.R.A.(N.S.)   257. 

Baggage  is  "property"  within  the  meaning 
of  the  word  as  used  in  the  Carmack  Amend- 
ment.    Louisville    &   N.    R.    Co.    v.   Miller, 

(1914)  366  Ky.  677,  162  S.  W.  73. 
Therefore  an  initial  carrier  is  liable  for 

baggage  received  by  it  for  transportation  in- 
to another  state  over  its  line  and  that  of 
a  connecting  carrier.  House  v.  Chicago  &  N. 
W.  R.  Co.,  (1912)  30  S.  D.  321,  138  N.  W. 
809. 

The  term  "lawful  holder,"  as  used  in  the 
act,  comprehends  the  owner  of  the  property 
transported,  or  the  one  beneficially  entitled 
to  recover  for  the  loss  or  injury,  and  we  hold 
that  manual  possession  of  the  bill  of  lading 
is  not  a  prerequisite  to  the  right  to  sue. 
Pecos  &  N.  T.  Ry.  Co.  ▼.  Meyer,  (Tex.  1913) 
165  S.  W.  309. 

Liability  of  initial  carrier.  —  By  this  act 
the  initial  carrier  must  give  a  receipt  or 
bill  of  lading  for  the  property,  and  shall  be 
liable  to  the  holder  for  any  loss  of  the  prop- 
erty caused  by  it  or  by  any  railroad  or  trans- 
portation company  to  which  the  property 
may  be  delivered.  Nashville,  C.  &  St.  L.  R. 
Co.  v.  Drevfuss-Weil  Co.,  (1912)  150  Ky. 
333,  150  S.  V.  321:  St.  Louis  &  S.  F.  R.  Co. 
V.  Zickafoose,  (1913)  39  Okla.  302,  136  Pac. 
406. 

The  Carmack  Amendment  must  be  pre- 
sumed to  have  been  intended  by  Congress  to 
go  as  far  as  Congress  had  power  to  regulate 
the  subject,  and  to  make  the  initial  carrier 
liable  for  any  loss  of  the  property  until  its 
interstate  shipment  was  completed.  Nashville 
C.  &  St.  L.  R.  Co.  V.  Dreyfuss-Weil  Co., 
(1912)  150  Ky.  333,  150  S.  W.  321. 

Where  an  interstate  shipment  is  accepted 
to  be  transported  over  a  route  selected  by 


the  shipper,  which  was  different  from  the  one 
the  carrier  would  otherwise  have  selected, 
and  one  as  to  which  the  carrier  bad  no  es- 
tablished through  rate,  the  primary  liability 
is  the  same  as  in  case  of  an  established  route 
and  rate,  and  does  not  offend  against  the  due 
process  of  law  clause  of  the  Federal  Consti- 
tution. Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
v.  Hayes,  (Ind.  1914)  103  N.  E.  839,  follow- 
ing Norfolk  &  W.  R.  Co.  v.  Dixie  Tobacco 
Co.,  (1913)  228  U.  S.  693,  33  S.  Ct.  609, 
67  U.  S.   (L.  ed.)   980. 

The  liability  imposed  is  limited  to  "any 
loss,  injury,  or  damage  caused  by  it  or  a 
succeeding  carrier  to  whom  the  property  may 
be  delivered,"  and  plainly  implies  a  liability 
for  some  default  in  its  common-law  duty  as 
a  common  carrier.  Louisville  &  N.  R.  Co.  y. 
Brewer,   (Ala.  1913)  62  So.  698. 

It  was  not  the  purpose  of  the  act  to  make 
the  initial  carrier  an  outright  insurer  of  the 
safe  delivery  of  the  freight  delivered  to  it 
for  transportation.  There  must  have  been 
some  failure  to  discharge  its  common-law 
duty  before  liabilitv  attached.  St.  Louis  & 
S.  F.  R.  Co.  V.  Zickafoose,  (1913)  39  Okla. 
302,  135  Pac.  406. 

Conceding  that  the  initial  carrier  must 
issue  a  through  bill  of  lading,  and  becomes 
liable  to  the  sliipper  for  all  damages  caused 
by  any  connecting  line,  this  liability  cannot 
be  extended  beyond  the  contract  evidenced  by 
the  bill  of  lading;  and  that  is,  to  deliver  the 
shipment  at  the  place  of  destination  thrrcin 
named.  Parker-Bell  Lumber  Co.  v.  Groat 
Northern  R.  Co.,  (1912)  09  Wash.  123,  124 
Pac.  389,  41  L.R.A.(N.S.)   1064. 

Recovery  against  other  than  initial  carrier. 
—  The  Carmack  Amendment  does  not  limit 
the  right  or  remedy  of  the  holder'  of  the  bill 
of  lading,  in  case  of  loss  or  damage,  to  an 
action  against  the  initial  carrier  receiving 
property  for  interstate  transportation.  While 
it  says  that  carrier  shall  be  liable,  on  the 
principle  that  succeeding  carriers  in  the 
route  are  its  agents,  it  does  not  say  that 
it  alone  shall  be  liable,  or  that  the  holder 
of  the  bill  of  lading  shall  pursue  that 
carrier  only.  On  the  contrary,  the  act 
expressly  preserves  the  right  of  the  holder 
of  the  bill  of  lading  to  pursue  the  carrier 
which  actually  caused  the  loss  or  damage,  for 
it  says,  ''Nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of 
lading  ot  any  remedy  or  right  of  action 
which  he  has  under  existing  law."  Varnville 
Furniture  Co.  v.  Charleston  &  W.  C.  Rv.  Co., 
(S.  C.  1913)  79  S.  E.  700.  See  also  Trade- 
well  v.  Chicago  &  N.  W.  R.  Co.,  (1912)  150 
Wis.  269,  136  N.  W.  794,  wherein  it  was  held 
that  the  Carmack  Amendment  was  not  in- 
tended to  prevent  an  action  against  any  but 
the  initial  carrier  and  consequently  a  shipper 
may  at  his  election  bring  an  action  against 
a  connecting  carrier  on  whose  road  the  dam- 
age or  loss  occurred. 

Where  neither  of  the  defendants  is  the  ini- 
tial carrier,  they  are  not  in  this  case  in  any 
wise  affected  by  the  act  of  Congress  called 
the  Hepburn  Act  with  the  amendment  there- 
to known  as  the  Carmack  Amendment,  and 
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are  therefore  subject  only  to  the  liability  im- 
posed upon  them  by  the  common  law.  New 
York  &  B.  Transp.  Line  v.  Lewis  Baer  &  Co., 
(1912)    118  Md.  73,  84  Atl.  251. 

There  is  nothing  in  the  act  of  Congress 
known  as  the  Hepburn  act,  as  amended  by 
the  Carmack  amendment,  which  will  prohibit 
a  shipper  of  goods  in  interstate  commerce 
over  the  lines  of  several  carriers  from  bring- 
ing suit,  under  the  provisions  of  section  2752 
of  the  Georgia  Civil  Code  of  1910,  against 
the  last  carrier  who  received  the  goods  as 
"in  good  order"  for  damages  sustained  on 
account  of  loss  of  or  damage  to  the  goods. 
Atlantic  Coast  Line  R.  Co.  v.  Thomasville 
Live  Stock  Co.,  (1913)  13  Ga.  App.  102,  78 
S.  E.  1019. 

Recovery  over  by  initial  carrier.  —  Under 
the  Carmack  Amendment  an  initial  carrier 
against  whom  damages  have  been  recovered 
has  the  right  of  recovery  over  against  other 
carriers  in  the  event  that  it  is  able  to  prove 
that  the  damage  proximately  resulted  from 
the  negligence  of  such  other  carriers.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Jarmon,  (Tex. 
1911)    141  S.  W.  165. 

It  was  the  purpose  of  the  Congress  by  the 
Carmack  Amendment  to  the  Hepburn  Act  to 
make  the  initial  carrier  lii^le  for  loss  caused 
by  it  or  any  connecting  carrier,  and  to  give 
the  initial  carrier,  after  it  has  been  required 
to  pay  the  loss,  a  remedy  over  against  the 
particular  connecting,  carrier  causing  the 
loss,  for  the  amount  paid  by  the  initial  car- 
rier ias  evidenced  by  *'any  receipt,"  etc.  The 
receipt  mentioned,  in  the  absence  of  actual 
fraud,  or  such  gross  negligence  on  the  part 
of  the  initial  carrier  in  making  the  settle- 
ment with  the  shipper  as  would  constitute  a 
legal  fraud,  would  be  suflicient  evidence  to 
justify  a  recovery  by  the  initial  carrier 
against  the  connecting  carrier  of  the  amount 
as  shown  by  the  receipt.  To  be  sure,  there 
would  have  to  be  a  bona  fide  claim  by  the 
initial  carrier.  But  if  there  is  a  loss  of  goods 
under  a  contract  of  affreightment  made  with 
the  initial  carrier,  which  it  in  good  faith  has 
paid  to  the  owner,  it  needs  no  other  evidence 
to  establish  the  amount  of  such  claim  against 
the  carrier  causing  the  loss  than  the  amount 
specified  in  the  receipt  which  it  holds  from 
the  owner  of  the  lost  goods.  The  provision 
was  intended  to  make  the  remedy  of  the  ini- 
tial carrier  as  complete  and  convenient  a.8 
possible,  and  therefore  the  act  provides  for 
the  simple,  easy  and  direct  method  of  estab- 
lishing the  amount  of  the  claim  by  the  re- 
ceipt showing  the  payment.  The  amount  of 
the  receipt  establishes  the  amount  of  the 
claim  of  the  initial  carrier,  and,  in  the  ab- 
sence of  fraud  as  explained,  is  conclusive 
thereof.  The  burden  would  be  upon  the  de- 
fendant, if  it  alleged  fraud  on  the  part  of 
the  initial  carrier  in  procuring  the  receipt, 
to  show  it.  Kansas  Citv  &  M.  Ry.  Co.  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  (Ark.  1914) 
163  S.  W.  171. 

What  constitutes  a  through  contract  — 
Under  the  Carmack  amendment  wherever  the 
carrier  voluntarily  accepts  goo  is  for  ship- 
ment to  a  point  on  another  line  in  another 


state,  it  is  conclusively  treated  as  having 
made  a  through  contract.  It  thereby  electa 
to  treat  the  connecting  carriers  as  its  agents, 
for  all  purposes  of  transportation  and  deliv- 
ery. Galveston,  H.  &  S.  A.  R.  Co.  v.  Wal- 
lace, (1912)  223  U.  S.  481,  32  S.  Ct.  206, 
50  U.  S.   (L.  ed.)   516. 

Where  a  shipper  delivers  a  loaded  car  to 
a  carrier  with  instructions  to  ship  it  to  a 
certain  place  in  another  state  via  a  certain 
connecting  railroad,  and  the  carrier  receives 
the  car  without  objection  to  the  instructions, 
and  puts  a  routing  tag  upon  it,  the  transac- 
tion constitutes  a  contract  of  interstate  trans- 
portation. W.  H.  Aton  Piano  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  (1913)  152  Wis.  156,  139 
N.  W.  743. 

Who  is  an  interstate  carrier.  —  A  company 
operating  a  mere  switching  railway,  trans- 
porting cars  to  and  from  trunk  lines  upon 
the  basis  of  a  division  of  profits,  may  be  an 
interstate  carrier  within  the  meaning  of  the 
Carmack  Amendment.  W.  H.  Aton  Piana 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.,  (1913^ 
162  Wis.  166,  139  N.  W.  743. 

Limitations  of  liability  —  In  general. — 
By  the  Carmack  amendment  the  initial  car- 
rier is  made  liable  to  the  holder  of  the  bill 
of  lading,  required  thereby,  for  any  damages 
caused  by  it  or  any  other  carrier  to  whicli 
it  may  deliver  the  property  for  which  the  bill 
of  lading  is  issued  or  over  whose  line  or  lines 
such  property  shall  pass,  and  no  contract, 
receipt,  rule,  or  regulation  shall  exempt  the 
initial  common  carrier  from  such  liability. 
This  provision  is  construed  to  mean  that  the 
initial  carrier  may  not  by  contract,  rule,  or 
]:egulation  protect  itself  from  damages  re- 
sulting from  its  own  negligence  or  from  the 
negligence  of  any  other  carrier  into  whose 
possession  the  property  may  come  by  virtue 
of  the  issuance  of  the  bill  of  lading.  The  pro- 
vision does  not,  however,  deprive  the  carrier 
from  making  a  reasonable  contract  with  the 
shipper  providing  for  notice  of  loss  or  dam- 
age or  a  reasonable  limitation  upon  the  time 
oif  bringing  an  action  for  the  recovery  there- 
of. Ray  V.  Missouri,  K.  &  T.  R.  Co.,  (1913) 
90  Kan.  244,  133  Pac.  847.  See  to  the  same 
effect  St.  Louis  &  S.  F.  R.  Co.  v.  Zickafoose, 
(1013)    39  Okla.  302,  136  Pac.  406. 

The  liability  imposed  by  the  statute  is  the 
liability  imposed  by  the  common  law  upon 
a  common  carrier,  and  may  be  limited  or 
qualified  by  special  contract  with  the  shipper, 
provided  the  limitation  or  qualification  be  just 
and  reasonable,  and  does  not  exempt  from  loss 
or  responsibility  due  to  negligence.  Missouri,. 
K.  &  T.  R.  Co.  V.  Harriraan,  (1913)  227  U. 
S.  657,  33  S.  Ct.  397,  57  U.  S.  (L.  ed.)  690. 

Any  provision  valid  in  the  initial  carrier's 
contract  for  its  own  benefit  will  therefore  in- 
ure to  the  benefit  of  the  connecting  carrier. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Word,  (Tex. 
1913)    159  S.  W.  375. 

The  carrier  under  the  common  law  is  pri- 
marily liable  for  all  damages  caused  by  ita 
failure  to  feed,  water,  properly  load  and  un- 
load, and  otherwise  care  for  live  stock  while 
in  its  possession,  and  it  cannot  under  the 
Carmack  Amendment  make  a  valid  contract 
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shifting  its  liability  to  the  shipper.  Chi- 
cago, H.  I.  &  G.  Ky.  Co.  V.  Scott,  (Tex. 
1912)  156  S.  W.  294,  followed  in  Chicago, 
R.  I.  k  G.  Ry.  Co.  v.  Linger,  (Tex.  1913) 
166  S.  W.  298. 

Stipulation  for  agreed  valuation.^^A  car- 
rier may  under  this  section  by  a  fair,  open, 
just  and  reasonable  agreement  in  the  receipt 
or  bill  of  lading  limit  the  amount  receivable 
by  a  shipper  in  case  of  loss  or  damage  to  an 
agreed  value  made  for  the  purpose  of  ob- 
taining the  lower  of  two  or  more  rates  of 
charges  proportioned  to  the  amount  of  the 
risk,  and  no  state  statute  is  valid  which  at- 
tempts to  interfere  with  this  right.  Adams 
Exp.  Co.  V.  Croninger,  (1913)  226  U.  S.  491, 
33  S.  Ct.  148,  67  U.  S.  (L.  ed.)  314,  44  L.R.A. 
(N.S.)  257,  followed  in  Wells,  Fargo  &  Co. 
V.  Neiman-Marcus  Co.,  (1913)  227  U.  S.  469, 
33  S.  Ct.  267,  67  U.  S.  (L.  ed.)  600;  Kansas 
City  Southern  R.  Co.  v.  Carl,  (1913)  227 
U.  S.  639,  33  S.  Ct.  391,  57  U.  S.  (L.  ed.) 
683,  and  Missouri,  K.  &  T.  R.  Co.  v.  Uarri- 
man,  (1913)  227  U.  S.  657,  33  S.  Ct.  397, 
57  U.  S.  (L.  ed.)  690;  Kansas  City  Southern 
R.  Co.  V.  Mixon-McClintock  Co.,  (1913)  107 
Ark.  48,  164  S.  W.  205;  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Rankin,  (1913)  163  Ky.  730, 
156  S.  W.  400,  46  L.R.A.(NJS.)  529;  St. 
Louis  k  S.  F.  R.  Co.  v.  Zickafoose,  (1913) 
39  Okla.  302,  135  Pac.  406;  Carpenter  ▼. 
United  States  Exp.  Co.,  (1912)  120  Minn. 
59,  139  N.  W.  164;  Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Rich,  (Tex.  1911)  138  S.  W.  223; 
Pacific  Exp.  Co.  v.  Krower,  (Tex.  1914)  163 
S.  W.  9;  Fielder  v.  Adams  Exp.  Co.,  (1911) 
69  W.  Va.  138,  71  S.  E.  99.  Compare  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Pape,  (1911)  100 
Ark.  269,  140  S.  W.  265. 

In  Missouri  Pac.  Ry.  Co.  v.  Harper  Bros. 
(C.  C.  A.  7th  Cir.  1912)  201  Fed.  671,  the 
court  said:  "Liability  for  loss  through  neg- 
ligence is  stated  in  the  statute  as  the  rule 
stood  at  common  law.  There  can  be  no 
exemption  from  such  liability.  But  full  lia- 
bility for  negligence  and  a  fairly  made  valu- 
ation of  the  property  are  separate  matters; 
and  the  statute's  adoption  of  the  common-law 
rule  as  to  liability  does  not  in  and  of  itself 
indicate  a  disapproval  of  the  common-law 
rule  as  to  valuation.  If  the  Congress  ever 
undertakes  to  eliminate  value  as  a  lawful 
element  in  rate-making,  we  have  no  doubt 
that  the  intention  will  be  unmistakably  ex- 
pressed." 

StipuUition  limiting  time  for  bringing  suit. 
—  The  Carmack  Amendment  does  not  pro- 
hibit an  agreement  providing  a  reasonable 
time  within  which  the  shipper  shall  present 
his  claim,  or  give  notice  of  claim  for  loss  or 
damage,  and  that  the  carrier  shall  not  be 
liable  unless  such  notice  is  given  or  claim 
made  within  the  prescribed  time.  Post  v.  At- 
lantic Coast  Line  R.  Co.,  (1912)  138  Ga. 
763,  76  S.  E.  45. 

A  stipulation  in  a  bill  of  lading  covering 
an  interstate  shipment,  providing  that  no 
suit  shall  be  brought  after  the  lapse  of  90 
days  from  the  happening  of  any  loss  or  dam- 
age, is  valid  and  enforceable,  and  state  stat- 
utes declaring  void  any  contract  attempting 
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to  thus  shorten  the  period  of  limitations  are 
ineffectual  inasmuch  as  all  such  state  laws 
are  superseded  by  the  federal  law,  in  so  far 
as  they  pertain  to  or  affect  interstate  ship- 
ments. Missouri,  K.  &.  T.  R.  Co.  v.  Harri- 
man,  (1913)  227  U.  S.  657,  33  S.  Ct.  397, 
57  U.  S.    (L.  ed.)   690. 

A  stipulation  requiring  a  notice  in  writ- 
ing of  tiie  idamages  to  be  given  to  the  initial 
carrier  within  90  days  is  sufficiently  com- 
plied with  by  giving  notice  to  a  connecting 
carrier.  Overton  v.  Chicago,  R.  I.  &  G.  Ry. 
Co.,  (Tex.  1913)  160  S.  W.  Ill,  following 
Chicago,  R.  I.  &  G.  Ry.  Co.  y.  Linger,  (Tex. 
1913)   156  S.  W.  298. 

A  stipulation  in  a  shipping  contract  re- 
lating to  interstate  commerce  requiring  suits 
to  be  brought  before  the  expiration  of  two 
years  after  the  cause  of  action  arose,  is 
valid  and  binding  under  the  Carmack  Amend- 
ment. Texas  &  P.  Ry.  Co.  v.  Langbehn,  (Tex. 
1913)    158   S.  W.  244. 

A  provision  is  valid  which  requires  written 
notice  of  the  claim  to  be  given  wit  bin  four 
months,  and  that  a  failure  to  comply  there- 
with is  fatal  to  a  recovery.  Joseph  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  (1913)  175  Mo.  App. 
18,  157  S.  W.  837. 

In  McElvain  v.  St.  Louis  &  S.  F.  R.  Co., 
(1913)  176  Mo.  App.  379,  168  S.  W.  464,  a 
clause  in  a  shipping  contract  was  held  valid, 
which  read  as  follows:  "That,  as  a  condi- 
tion precedent  to  a  recovery  for  any  damages 
for  delay,  loss  or  injury  to  live  stock. cov- 
ered by  this  contract,  the  second  party  will 
give  notice  in  writing  of  the  claim  therefor 
to  some  general  officer  or  the  nearest  station 
agent  of  the  first  party,  or  to  the  agent  at 
destination,  or  some  general  officer  of  the 
delivering  line,  before  such  stock  is  removed 
from  the  point  of  shipment  or  from  the  place 
of  destination,  and  before  such  stock  is  min- 
gled with  other  stock,  such  written  notifica- 
tion to  be  served  within  one  day  after  the 
delivery  of  such  stock  at  destination,  to  the 
end  that  such  claim  shall  be  fully  and  fair- 
ly investigated;  and  that  a  failure  to  fully 
comply  with  the  provisions  of  this  clause 
shall  be  a  bar  to  the  recovery  of  any  and 
all  such  claims."  The  court  said:  "The  poli- 
cy of  any  state  vnth  respect  to  limitations 
upon  the  carrier's  common-law  liability  is 
no  longer  a  matter  of  any  consequence,  in 
so  far  as  concerns  interstate  shipments.  The 
Supreme  Court  of  the  United  States  has  un- 
mistakably declared  that  Congress,  through 
the  enactment  of  the  Interstate  Commerce 
Act  and  the  amendment  thereto,  including 
what  is  known  as  the  Carmack  Amendment, 
has  taken  complete  possession  of  the  subject 
of  liability  of  carriers  by  railroad  on  account 
of  interstate  shipments,  and  such  legislation 
by  Congress,  and  the  rule  of  decision  pre- 
vailing in  the  federal  courts  with  respect  to 
the  construction  and  application  thereof,  su- 
persede the  laws,  regulations,  and  the  policy 
of  any  state  with  respect  to  this  subject." 

Stipulation  for  exemption  from  liahility 
for  negligence.  —  A  stipulation  in  a  bill  of 
lading  that  in  no  event  shall  the  said  initial 
carrier  or  any  connecting  line  be  held  liable 
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for  the  safe  and  proper  carriage  of  the  goodB 
beyond  its  own  line,  is  invalid.  Adams  £xp. 
Co.  V.  Croninger,  (1912)  226  U.  S.  491,  33 
S.  Ct.  148,  67  U.  S.  (L.  ed.)  314,  44  L.R.A. 
(N.S.)  257;  United  States  Exp.  Co.  v.  Colin, 
(1913)  108  Ark.  115,  157  S.  W.  144;  Pitts- 
burgh, C,  C.  &  St.  L.  R.  Co.  V.  Knox,  (1912) 
177  Ind.  344,  98  N.  E.  295;  Cramer  ▼.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  (1911)  153  la.  103, 
133  N.  W.  387;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Hailey,  (Tex.  1913)  166  S.  W.  1119;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Brackett-Fielder  Mill 
A  Grain  Co.,  (Tex.  1914)  102  S.  W.  1191; 
Pecos  &  N.  T.  Ry.  Co.  v.  Meyer,  (Tex.  1913) 
165  S.  W.  309;  Pecos  &  N.  T.  Rv.  Co.  v. 
Crews,  (Tex.  1911)  139  S.  W.  1049.  Com- 
pare Adams  Express  Co.  ▼.  MelUchamp, 
(1912)  138  Ga.  443,  76  S.  E.  696,  Ann.  Cas. 
1913D  976. 

In  Post  ▼.  Atlantic  Coast  Line  R.  Co., 
(1912)  138  Ga.  763,  76  S.  E.  46,  it  was  held 
not  necessary  for  the  decision  of  the  case  to 
determine  whether  this  paragraph  prohibit- 
ed absolutely  any  contract  by  an  initial  car- 
rier limiting  the  common-law  liability  of 
such  carrier,  either  as  an  insurer,  or  for  in- 
jury or  loss  resulting  from  negligence,  or 
whether  the  purpose  of  such  section  of  the 
act  was  to  require  the  issuance  of  through 
bills  of  lading,  and  to  prevent  the  limitation 
of  liability  of  the  initial  carrier  to  a  loss 
occurring  on  its  own  line.  On  this  subject 
there  are  two  lines  of  authority. 

"Congress  has  said  that  a  receiving  car- 
rier, in  spite  of  any  stipulation  to  the  con- 
trary, shall  be  deemed,  when  it  i-eceives  prop- 
erty in  one  state  to  be  transported  to  a  point 
in  another,  involving  the  use  of  a  connecting 
carrier  for  some  part  of  the  way,  to  have 
adopted  such  other  carrier  as  its  agent,  and 
to  incur  carrier's  liability  throughout  the 
entire  route,  without  right  to  reimbursement 
for  the  loss  not  due  to  his  own  nt»gligenre.'* 
Drake  v.  Nashville,  C.  &  St.  L.  R.  Co.,  (1911) 
125  Tenn.  627,  148  S.  W.  214. 

The  contract  of  the  initial  carrier  is  one 
fixing  the  liability  of  the  parties  executing 
the  contract,  as  well  as  that  of  the  connect- 
ing carrier.  It  follow's  that  any  contract 
made,  or  attempted  to  be  made,  by  the  in- 
termediate carrier  has  no  binding  effect  with 
reference  to  the  shipment  while  in  the  course 
of  transportation.  Atchison.  T.  &  S.  F.  Ry. 
Co.  ▼.  Word,   (Tex.  1013)    169  S.  W.  376. 

In  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air 
Line  R.  Co.,  (1912)  160  N.  C.  215,  76  S.  E. 
513,  it  was  held  that  it  is  the  settled  policy 
of  North  Carolina  that  a  common  carrier 
could  not  by  contract  exempt  itself  from 
liability,  partial  or  total,  caused  by  negli- 
gence, and  that  the  proviso  in  this  paragraph 
applied  to  such  a  case. 

Effect  of  failure  to  issue  bill  of  lading. — 
When  a  contract  of  interstate  transporta- 
tion is  made  the  carrier  is  required  by  the 
Carmack  amendment  to  issue  a  bill  of  lading, 
but  the  failure  of  the  carrier  to  obey  the 
law  in  this  respect  will  not  relieve  it  from 
the  liability  imposed  by  the  act.  The  law 
was  intended  to  operate  in  all  cases  where  a 
carrier  receives  goods  und<;r  an  agreement. 
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oral  or  written,  for  their  transportation  to 
another  state.  The  carrier  cannot  defeat  its 
eilect  by  violating  a  mere  detail  requirement. 
It  seems  equally  plain  that  the  shipper  can- 
not defeat  the  law  by  subsequently  obtain- 
ing a  bill  of  lading  from  another  carrier. 
The  first  transaction  has  already  settled  the 
relation  between  the  owner  of  the  goods  and 
the  carrier,  and  fixed  the  duties  and  liabili- 
ties of  the  carrier  to  such  owner.  A  contract 
afterwards  entered  into  between  the  shipper 
and  another  carrier  manifestly  cannot  anect 
these  duties  and  liabilities.  W.  H.  Aton 
Piano  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co., 
(1913)   152  Wis.  156,  139  N.  W.  743. 

In  Saxon  Mills  v.  New  York,  N.  H.  &  H. 
R.  Co.,  (N.  Y.  1913)  101  N.  E.  1076,  which 
was  an  action  against  a  railroad  company 
for  the  destruction  of  goods  on  a  connecting 
railroad,  it  appeared  that  the  goods  were  re- 
ceived by  the  defendant  with  explicit  direc- 
tions as  to  their  transportation  and  forward- 
ing, but  it  changed  the  route  provided  for  in 
the  directions.  It  was  held  that  the  defend- 
ant's failure  to  issue  a  bill  of  lading  as  re- 
quired by  the  Carmack  Amendment,  could 
not  avail  it  as  a  defense.  The  court  said: 
"Its  liability  is  for  its  own  wrongful  act, 
which  made  it  responsible  for  the  preserva- 
tion and  safe  delivery  of  the  goods,  and  we 
need  not  consider  whether  it  is  responsible 
as  for  conversion  or  rather  as  an  insurer  of 
the  goods." 

Jurisdiction  of  state  courts.  —  Causes  aris- 
ing under  the  Carmack  Amendment  are  cog- 
nizable by  state  courts.  Olcovich  v.  Grand 
Trunk  R.  Co.  of  Canada,  (1912)  20  Cal.  App. 
349,  129  Pac.  290;  Ft.  Smith  &  W.  R.  Co.  v. 
Awberry,  (1913)  39  Okla.  271,  134  Pac.  1117; 
Pecos  &  N.  T.  Ry.  Co.  y.  Meyer,  (Tex.  .1913) 
155  S.  W.  309. 

In  Galveston,  H.  &  S.  A.  R.  Co.  v.  Wallace, 
(1912)  223  U.  S.  481,  32  S.  Ct.  205,  56  U. 
S.  (L.  ed.)  616,  the  court  said:  "Statutes 
have  no  extra-territorial  operation,  and  the 
courts  of  one  government  cannot  enforce 
the  penal  laws  of  another.  At  one  time 
there  was  some  question  both  as  to  the  duty 
and'  power  to  try  civil  cases  arising  solely 
under  the  statutes  of  another  state.  But 
it  is  now  recognized  that  the  jurisdiction  of 
state  courts  extends  to  the  hearing  and  de- 
termination of  any  civil  and  transitory  cause 
of  action  created  by  a  foreign  statute,  pro? 
vided  it  is  not  of  a  character  opposed  to  the 
public  policy  of  the  state  in  which  the  suit 
is  brought.  Where  the  statute  creating  the 
right  provides  an  exclusive  remedy,  to  be 
enforced  in  a  particular  way,  or  before  a 
special  tribunal,  the  aggrieved  party  will  be 
left  to  the  remedy  given  by  the  statute  which 
created  the  right.  But  jurisdiction  is  not 
defeated  by  implication.  And,  considering 
the  relation  between  the  federal  and  the 
state  government,  there  is  no  presumption 
that  Congress  intended  to  prevent  state 
courts  from  exercising  the  general  jurisdic- 
tion already  possessed  by  them,  and  under 
which  they  had  the  power  to  hear  and  deter- 
mine causes  of  action  created  by  federal 
statute.  On  the  contrary,  the  absence  of  such 
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provision  would  be  construed  as  recognizing 
that  where  the  cause  of  action  was  not  penal, 
but  civil  and  transitory,  it  was  to  be  sub- 
ject to  the  principles  governing  that  class 
of  cases,  and  might  be  asserted  in  a  state 
court  as  well  as  in  those  of  the  United  States. 
This  presumption  would  be  strengthened  as 
to  a  statute  like  this  passed,  not  only  for  the 
purpose  of  giving  a  right,  but  of  all'ording  a 
convenient  remedy." 

In  order  to  render  a  corporation  amenable 
to  service  of  process  in  a  foreign  jurisdiction 
it  must  appear  that  the  corporation  is  trans- 
acting business  in  that  district  to  such  an 
extent  as  to  subject  it  to  the  jurisdiction  and 
laws  thereof.  This  rule  applies  to  a  suit 
brought  under  the  Carmaek  Amendment 
against  an  initial  carrier.  St.  Louis  South- 
western K.  Co.  of  Texas  v.  Alexander,  (19J3) 
227  U.  S.  218,  33  S.  Ct.  245,  67  U.  S.  (L.  ed.) 
4S6,  wherein  the  court  said:  "The  object  of 
the  statute  was  to  require  the  initial  car- 
rier receiving  freight  for  transportation  in 
interstate  commerce  to  obligate  itself  to  car- 
ry to  the  point  of  destination,  using  the  lines 
of  connecting  carriers  as  its  agencies,  thus 
securing  for  the  benefit  of  the  shipper  unity 
of  transportation  and  responsibility.  The 
provisions  of  the  amendment  had  the  effect 
of  facilitating  the  remedy  of  the  shipper  by 
making  the  initial  carrier  responsible  for  the 
entire  carriage,  but  the  amendment  was  not 
intended,  as  we  view  it,  to  make  foreign  cor- 
porations tlirougli*  connecting  carriers  liable 
to  suit  in  a  district  where  they  were  not 
carrying  on  business  in  the  sense  which  has 
heretofore  been  held  necessary  to  confer  juris- 
diction." 

Notice  to  one  connecting  carrier  of  loss  or 
damage,  as  notice  to  all.  —  The  effect  of  the 
Carmaek  Amendment  is  to  abolish  the  stipu- 
lation for  separate  liability  of  connecting 
carriers  of  interstate  freight,  and  to  make 
any  one  carrier  liable  by  action  brought 
against  it  for  the  negligence  of  any  or  all  of 
such  carriers  over  which  the  shipment  upon 


■which  the  suit  is  based  passed,  and  under 
the  provisions  of  the  act  notice  to  either  of 
the  connecting  carriers  of  loss  or  damage  to> 
the  live  stock  is  notice  to  all.  Chicago,  R. 
1.  &  G.  Ry.  Co.  v.  Linger,  (Tex.  1913)  15^ 
S.  W.  298. 

Joinder  of  parties.  —  The  shipper  may  join 
with  the  initial  carrier  the  connecting  car- 
rier, on  whose  road  the  damage  occurred,  and 
this  does  not  affect  his  right  to  recover  the 
whole  damages  directly  against  the  initial 
carrier.  Missouri,  K.  &  T.  Ry.  Co.  v.  De- 
mere,  (Tex.  1912)   145  S.  W.  623. 

Naming  connecting  carriers  in  pleadings.  — 
Under  the  Carmaek  Amendment  the  petition 
need  not  give  the  names  of  the  defendant's 
connecting  lines  over  which  a  shipment  was- 
made  by  the  plaintiff,  for  the  effect  of  the 
amendment  is  to  make  all  such  connecting 
carriers  the  agents  of  the  initial  carrier,  and 
appellant  may  safely  be  presumed  to  know 
the  names  of  its  agents.  Pecos  &  N.  T.  Ry. 
Co.  v.  Meyer,  (Tex.  1913)   155  S.  W.  309. 

Joint  judgments.  —  The  Ca  rmack  Act  is  not 
to  be  construed  to  authorize  a  joint  judgment 
against  the  initial  and  connecting  carriers, 
in  the  absence  of  joint  or  concurrent  negli- 
gence on  their  part.  The  connecting  carrier 
is,  of  course,  not  liable  for  the  sole  negligence 
of  the  initial  carrier,  and  should  not  be 
joined  in  a  judgment  therefor.  The  initial 
carrier  should  not  be  joined  with  the  connect- 
ing carrier  in  a  judgment  for  the  latter's  neg- 
ligence, for  the  reason  that  a  joint  judg- 
ment would  be  conclusive  between  the  defend- 
ants that  they  were  joint  tortfeasors  and 
would  be  a  bar  to  the  initial  carrier's  rights 
given  by  each  of  said  statutes,  to  have  indem- 
nity in  an  action  over  against  the  guilty 
company.  Walker  v.  St.  Louis  &  S.  F.  R^ 
Co.,  (1912)  162  Mo.  App.  374,  142  S.  W. 
729. 

The  Carmaek  Amendment  is  cited  in  Hud- 
gins  V.  International  &  G.  N.  Ry.  Co.,  (Tex. 
1914)  162  S.  W.  1016;  Pecos  &  N.  T.  Ry. 
Co.  V.  Cox,   (Tex.  1912)   150  S.  W.  265. 


1912  Supp.y  p.  112,  sec.  7-    [-Ea?pre.ss  and  sleeping  car  companieSj  etc.'\ 


Rates  for  repeated  telegraph  messages. — 
Inasmuch  as  this  section  which  brings  tele- 
graph companies  within  its  provisions,  ex- 
pressly provides  that  messages  by  telegraph 
may  be  classified  into  day,  night,  repeated, 
un repeated,  letter,  commercial,  press,  govern- 
ment, and  such  other  classes  as  are  just  and 
reasonable,     and     different     rates     may     be 


charged  for  the  different  classes  of  messages,, 
it  is  apparent  that  the  Interstate  Commerce 
Act  expressly  recognizes  the  right  of  the 
telegraph  company  to  charge  for  repeated 
messages  different  rates  from  those  charged 
for  un  repeated  messages.  Williams  v.  West- 
ern Union  Tel.  Co.,  (E.  D.  Pa.  1913)  203 
Fed.  140. 


1912  Slipp.y  p.  115,   sec.   7.    [Switches  and  cars  to  he  furnished  by  carriers, 
etc.] 


The  words  "lateral,  branch  line"  do  not 
refer  to  what  the  applicant  may  become  or 
be  made  bv  order  of  the  Commission  but  to 
what  it  already  is  when  it  applies.  The  pow- 
er of  the  Commission  does  not  extend  to  or- 
dering a  connection  wherever  it  sees  fit, 
but  is  limited  to  a  certain  and  somewhat 
narrow  class  of  lines.     The  most  obvious  ex- 


amples of  such  lines  are  those  that  are  de- 
pendent upon  and  incident  to  the  main  line 
— feeders  such  as  may  be  built  from  mines  or 
forests  to  bring  coal,  ore  or  lumber  to  the 
main  line  for  shipment.  United  States  v. 
Baltimore  &  0.  S.  R.  Co.,  (1912)  226  U.  8. 
14,  33  S.  Ct.  6,  57  U.  S.   (L.  ed.)   104. 
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1912  Supp.,  p.  115,  sec.  8.    INTERSTATE  COMMERCE. 


1912  Supp.,  p.  121. 


1912  Supp.,  p.  115,  sec.  8. 

Constitutionality  and  construction.  —  In 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  United  States, 
(Com.  C.  3911)  191  Fed.  85C,  the  Commerce 
Court,  construing  this  section,  said:  **VVe 
agree  with  the  Commission  that  section  4  of 
the  act  to  regulate  commerce,  as  amended 
June  18,  1910,  is  constitutional.  The  Com- 
mission concedes,  and  we  concur  therein,  that 
if  the  first  proviso  in  this  section  is  to  be 
literally  construed,  and  if,  under  such 
construction,  no  limit  has  been  imposed 
upon  and  no  standard  given  to  guide 
the  exercise  of  the  Commission's  discre- 
tion in  granting  authority  to  depart  from 
the  rule  forbidding  a  lesser  rate  for  the 
long  than  for  the  short  haul  in  the  same 
direction  and  over  the  same  line  or  route, 
the  proviso  would  be  unconstitutional,  as 
an  unlawful  delegation  of  legislative  pow- 
er. We  concur,  too,  in  the  Commission's 
view,  that,  if  the  proviso  were  for  this  reason 
illegal,  the  entire  section  would  thereby  be 

1912  Supp.,  p.  117,  sec.  10,  par.  3. 

False  representations  by  concealment.  —  In 
a  prosecution  under  this  paragraph  for  ob- 
taining lower  rates  than  the  legal  rate  for  the 
transj)ortation  of  salt  in  bags,  it  appeared 
thfiit  the  description  of  tlie  salt  in  the  ship- 
ping order  was  *'coarse  salt"  with  the  words 
"rate  10  cents,"  when  the  true  description 
would  have  been  "coarse  salt  in  sacks,  rate 
14  cents,"  and  the  court,  on  the  question  of 
whether  this  was  a  false  representation  with- 
in the  meaning  of  the  statute,  said:  "It 
is  doubtless  true  that  ordinarily  a  misrepre- 
sentation must  consist  of  an  assertion  or 
statement  such  as  misleads  anotlier  to  his 
injury,  as  distinguished  from  an  assertion 
or  statement  which  obviously  is  the  expres- 
sion of  an  opinion,  yet  it  is  well  settled  law 
that  a  misrepresentation  by  reason  of  which 
injury  results  may  consist  of  concealment 
of  truth  as  well  as  of  positive  falsification. 
If    the    defendants    have    intentionally    con- 


nullified,  inasmuch  as  both  the  context  and 
the  history  of  the  act  demonstrate  that  the 
proviso  is  an  integral  part  of  the  section, 
and  that  a  hard  and  fast  rule  absolutely 
prohibiting  such  a  lesser  rate  would  not  have 
been  enacted.  To  determine,  however,  the 
true  meaning  of  the  proviso,  the  entire 
act  must  be  examined.  In  the  light  of 
the  other  sections,  and  of  the  legislative 
and  judicial  history  of  the  long  and 
short  haul  clause,  we  are  of  the  opinion  that 
the  guide  to  the  exercise  of  the  Commission's 
discretion  is  to  be  found  in  the  other  sections 
of  the  act,  thereby  making  the  discretion  to 
exempt  carriers  from  the  prohibition  in  fact 
not  unlimited,  and  imposing  upon  the  Com- 
mission, not  merely  the  right,  but  also  the 
duty,  to  grant  such  exemption  whenever,  on 
investigation,  it  shall  find  that  no  violation 
of  any  section  of  the  act  would  thereby  be 
involved." 


cealed  or  suppressed  in  their  shipping  order 
a  material  statement  necessary  to  the  trans- 
portation, and  if  the  carrier  relied  thereon, 
presuming  that  the  facts  were  not  different 
tlian  as  stated,  and  acted  accordingly  by 
charging  a  lower  rate  for  transporting  the 
commodity  than  it  would  have  charged  if 
nothing  had  been  concealed  or  suppressed  in 
the  shipping  documents,  then  there  is  thought 
to  have  been  as  much  a  fraud  or  misrepre- 
sentation as  if  the  misrepresentation  had 
been  of  an  affirmative  character.  Knowledge 
by  the  carrier  of  the  precise  legal  rate  is  un- 
important, if  in  applying  the  rate  the  infor- 
mation imparted  to  it  by  the  shipping  order 
as  to  the  character  of  the  commodity  was 
relied  upon."  United  States  v.  Sterling  Salt 
Co.,  (W.  D.  N.  Y.  1912)  200  Fed.  593. 

As  to  the  sufficiency  of  an  indictment  un- 
der this  paragraph,  see  United  States  v.  Ster- 
ling Salt  Co.,  ( W.  D.  N.  Y.  1912)  200  Fed.  693. 


1912  Supp.,  p.  M\.iThrough  routes,  etc.] 


Through  shipments.  —  Under  this  clause, 
as  there  can  be  no  through  shipment  lawful- 
ly undertaken,  unless  a  rate  has  been  estab- 
lished, filed,  and  published,  there  can  be  no 
through  shipment  undertaken,  even  where 
there  are  two  or  more  competing  lines  iq 
some  portion  of  the  route,  imloss  there  is  a 
rate  fixed  over  each  so  that  the  shipper  in 
routing  it  by  one  or  the  other  is  as  fully  in- 
formed as  is  the  carrier,  when  the  shipment 
is  made,  as  to  the  rate,  and  as  the  rate  in 
such  case  must  be  made  by  agreement  be- 
tween the  carriers,  the  carrier  necessarily 
chooses  his  agent  in  advance,  and  is  in  i^) 
situation  to  deny  that  agency.  If  a  through 
rate  has  not  been  fixed,  then  the  shipper  in 
exercising  his  common-law  right  of  routing 
cannot  make  a  through  shipment,  but  must 
make  shipment  according  to  the  local  rates 


of  the  respective  lines  over  which  the  carriage 
may  be  undertaken.  The  right  of  rout- 
ing, therefore,  cannot  affect  the  contractual 
rights  of  the  carrier;  for  if  it  has  not  con- 
tracted with  a  connecting  carrier  it  cannot 
be  required  to  accept  for  through  carriage, 
and  if  it  docs  accept  for  through  carriage  it 
does  so  under  contract  with  the  connecting 
carrier.  So  the  right  of  through  routing  is 
purely  contractual  on  the  part  of  the  carrier, 
except  as  under  the  act  of  1906  there  is  a 
power  in  the  Commission  to  order  a  through 
routing  to  the  exclusion  of  another  route. 
But  so  long  as  through  shipment  can  only  be 
undertaken  upon  agreed  and  published  rates, 
which  the  carriers  tender  to  the  public,  there 
can  be  no  hardship  in  the  shipper  routing  the 
carriage.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
v.  Haves,   (Ind.  1913)   102  N.  E.  34. 
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1912  Sttpp^  p.  121. 


INTERSTATE  COMMERCE.  1912  Supp,  p.  125,  sec.  14. 


The  provision  as  to  the  shipper's  choice  of 
routes  has  been  held  not  applicable  to  a 
shipment  taking  place  in   1907.     Cleveland, 


C,  C.  &  St.  L.  Ry.  Co.  ▼.  Hayes,  (Ind.  1914) 
103  N.  E.  839. 


1912  SupPv  P-  122.     [AMowance  for  transportation  facilities,  etc.'] 


The  act  of  Congress  in  terms  contemplates 
that  if  the  carrier  receives  services  from 
an  owner  of  property  transported,  or  uses 
instrumentalities  furnished,  by  the  latter,  he 
shall  pay  for  them,  the  only  restriction  be- 
ine  that  he  shall  pay  no  more  than  is  reason- 
able, and  the  only  permissive  clement  being 
that  the  Commission  may  determine  the 
maximum.  United  States  ▼.  Baltimore  & 
0.  R.  Co.,  (1913)  231  U.  S.  274,  34  S.  Ct. 
75;  Interstate  Commerce  Commission  v. 
Diffenbaugh  (1911)  222  U.  S.  42,  32  S.  Ct. 
22,  66  U.  S.  (L.  ed.)  83;  Union  Pac.  R.  Co. 
V.  Updike  Grain  Co.,  (1911)  222  U.  S.  215, 
32  S.  Ct.  39,  56  U.  S.  (L.  ed.)   171. 

The  carrier  cannot  pay  one  shipper  for 
transportation  service  and  enforce  an  arbi- 
trary rule  which  deprives  another  of  com- 
pensation for  similar  service.  Union  Pac 
R.  Co.  V.  Updike  Grain  Co.,  (1911)  222  U. 
S.  215,  32  S.  Ct.  39,  66  U.  S.  (L.  ed.)  171. 

Cartage  from  manufactoiy  to  railroad. — 
This  paragraph  does  not  allow  a  carrier  to 
make  allowances  to  a  shipper  for  the  cost 
of  carting  goods  from  the  shipper's  plant  to 
the  railroad.  American  Sugar  Refining  Co. 
V.  Delaware,  L.  &  W.  R.  Co.,  (D.  C.  N.  J. 
1912)  200  Fed.  652,  wherein  the  court  said: 
"The  plaintiff  does  not  contend  that  trans- 
portation begins  at  the  factory,  but  insists 
that,  while  such  draying  may  not  be  trans- 
portation, it  is  a  'service  connected  with' 
transportation,  within  the  meaning  of  section 
15 ;  but  the  phrase  'service  connected  with' 
such  transportation,  as  used  in  such  section, 
can  be  given  no  more  comprehensive  mean- 
ing than  the  similar  phrase  'service  in  con- 
nection with'  the  receipt  of  property  to  be 
transported,  contained  in  section  1.    The  ar- 

1912  Supp.,  p.  123,  sec.  13. 

Jurisdiction  of  state  courts.  —  The  right  to 
take  cognizance  of  a  claim  based  upon  an 
award  of  reparation  made  by  the  Commission 
is  not  confined  solely  to  an  appropriate  Cir- 
cuit Court  of  the  United  States,  but  is  equal- 
ly possessed  by  the  state  courts  having  gen- 
eral jurisdiction.  Darnell  v.  Illinois  Cent. 
R.  Co.,  (1912)  225  U.  S.  243,  32  S.  Ct.  760, 
56  U.  S.  (L.  ed.)  1072. 

Insufficient  declaration  for  damages.  —  In 
Darnell  v.  Illinois  Cent.  R.  Co.,  (W.  D.  Tenn. 
1911)  190  Fed.  656,  the  court  held  insufficient 
a  declaration  sought  to  be  adjudged  sufficient 
under  this  section.     The  court  said:     "The 


gument  that  at  common  law  a  common  car> 
rier,  in  the  promotion  of  its  business,  could 
contract  to  dray  the  goods  from  the  facto- 
ry to  its  railroad  is  not  helpful  in  this  dis- 
cussion. Many  of  the  common-law  rights  of 
carriers  have  been  taken  away;  and  in  the 
matter  of  making  allowances  for  services 
rendered  in  connection  with  transportation 
it  is  perfectly  manifest  that  the  only  serv- 
ices of  the  shipper  that  dan  be  compensated 
for  by  the  carrier,  under  the  statute,  are 
such  as  are  rendered  by  the  shipper  after 
the  carrier's  duty  to  take  and  transport 
the  goods  has  begun.  Draying  of  the  kind 
under  consideration  necessarily  precedes  both 
the  receipt  and  the  transportation  of  the 
uugars  by  the  railroad  company.  To  hold 
that  a  carrier  may  allow  for  such  dray- 
ing services  is,  in  effect,  a  warrant  to  exact 
more  for  the  transportation  of  sugars  from 
a  refinery  located  on  the  railroad  than  from 
one  located  remote  therefrom — a  clear  dis- 
crimination in  favor  of  the  shipper  with  the 
less  favored  location.  That  the  allowance 
was  to  all  shippers  of  carload  lots  similarly 
circumstanced  does  not  make  it  any  less  dis- 
criminatory. While  a  classification  for  the 
purpose  of  making  differences  in  freight  rates 
may  be  permitted,  such  segregation  must  be 
based  on  rational  distinctions;  otherwise  the 
main  purpose  of  the  act — to  enforce  equality 
between  shippers — would  be  frustrated.  The 
discrimination  in  these  allowances  arises  in 
the  carrier's  assumption  of  a  nonexisting 
duty,  and  making  it  the  basis  for  obliterating 
a  disparity  not  due  to  the  carrier's  lack  of 
transportation  facilities  as  compared  with  its 
competitors,  but  to  that  of  the  shipper  with 
respect  to  his  competitors." 


declaration  herein  does  not  disclose  siteh  a 
state  of  facts  as  is  made  necessary  by  sec- 
tion 16  to  confer  jurisdiction  upon  the  state 
courts.  The  commission  has  not  determined 
that  the  plaintiff  is  entitled  to  an  award  of 
damages  Under  the  provisions  of  the  act  for 
a  violation  thereof,  nor  has  the  commission 
made  an  order  directing  the  defendants  to 
pay  the  plaintiff  any  sum  as  an  award  oo 
or  before  a  day  named.  This  must  have  been 
done,  and,  in  addition,  the  carrier  must  have 
failed  to  comply  with  such  order,  before  the 
state  court  would  be  open  to  the  plaintiff  for 
the  institution  of  this  suit  therein." 


1912  Supp.,  p.  125,  sec.  14. 


For  the  failure  of  carriers  to  file  cpedal  penalty  than  is  prescribed  in  the  seeiioB. 
reports  required  by  the  commission  the  court  United  States  v.  Yazoo  &  M.  V.  R.  Co.,  (W. 
has  no  power  to  impose  a  less  or  different      D.  Tenn.  1913)   203  Fed.  169. 
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Vol.  IV,  p.  79,  sec.  19. 

This  section  does  not  repeal  or  amend  by 
implication  the  earlier  Act  of  1876  providing 
for  the  taking  of  depositions  by  notaries  pub- 
lic in  the  same  manner  and  with  the  same 
effect  as  they  were  then  taken  by  commis- 
sioners ol  the  Circuit  Courts,  and,  as  a  neo* 


essary  incident,  fixing  their  fees  at  the 
amounts  then  allowed  commissioners  of  the 
Circuit  Courts  for  such  services.  American 
Bank  Protection  Co.  v.  City  Nat.  Bank  of 
Johnson  City,  (£.  D.  Tenn.  1913)  203  Fed. 
715. 


JUDICIARY. 


Vol.  IV,  p.  218,  sec.  563.    [Jumdicfion.] 


Necessity  for  pleading  jurisdiction.  —  It 
will  be  presumed  that  a  cause  is  without  the 
jurisdiction  of  the  United  States  District 
Court,  unless  the  contrary  affirmatively  ap- 


pears from  the  record.  Shade  t.  Northern 
Pac.  Ry.  Co.,  (W.  D.  Wash.  1913)  206  Fed. 
353. 


Vol.  IV,  p.  220.    lAdmiralty  caiLses  and  seizures  on  land."] 


The  services  of  a  watchman,  to  look  after 
a  vessel  laid  up  for  repairs,  is  not  a  mari- 
time service  so  as  to  give  jurisdiction  to  a 
court  of  admiralty  of  an  action  to  recover 
for  such  services.  The  Fortuna,  (W.  D. 
Wash.  1913)  206  Fed.  673. 

v«ontract  to  furnish  coal  to  steamships.— 
A  contract  whereby  the  respondent  agreed 
to  furnish  to  the  libelant  company  ''all  the 
normal,  necessary  bunker  coals  that  may  be 
required  by  the  buyers  for  the  use  of  all  the 
steamers  of  which  they  are  the  registered 
managing  owners  except  when  otherwise 
, bound  by  charter"  was  not  such  a  contract 
as  to  give  reciprocal  rights  to  the  parties  to 
sue  in  admiralty  for  nonperformance.  Steam- 
ship Ovcrdale  Co.  v.  Turner,  (E.  D.  Pa. 
1913)  206  Fed.  339. 


Torts — Locality  of  injury  eomplained  of. 
—  To  the  same  effect  as  the  original  note, 
see  California- Atlantic  Steamship  Co.  v.  Cen- 
tral Door  &  Lumber  Co.,  (C.  C.  A.  9th  Cir. 
1913)  206  Fed.  5. 

The  court  will  determine  cases  upon 
equitable  principles.  It  is  never  made  a 
point  of  pleading  whether  the  case  rests  upon 
contract  or  tort.  California-Atlantic  Steam- 
ship Co.  V,  Central  Door  &  Lumber  Co.,  (C. 
C.  A.  9th  Cir.  1913)  200  Fed.  6. 

The  facts  must  be  pleaded  to  show  juris- 
diction as  no  presumptions  arise  in  favor  of 
the  jurisdiction  of  federal  courts.  Califor- 
nia-Atlantic Steamship  Co.  v.  Central  Door 
&  Lumber  Co.,  (C.  C.  A.  9th  Cir.  1913)  206 
Fed.  5. 


Vol.  IV,  p.  236,  sec.  566. 

A  trial  in  the  District  Court  without  a 
jury,  if  the  case  is  not  one  of  the  excepted 
ones  -A  this  section,  is  in  the  nature  of  a 
submission  to  an  arbitrator,  a  mode  of  trial 
not  contemplated  by  law,  and  the  court's 
determination  of  the  issues  of  fact  and  of 
questions  of  law  supposed  to  arise  upon  its 
special  finding  is  not  a  judicial  determina- 
tion and  therefore  is  not  subject  to  re-exami- 
nation in  an  appellate  court.  Campbell  v. 
United  States,  (1912)  224  U.  S.  99,  32  S. 
Ct.  308,  56  U.  S.   (L.  ed.)   684. 

The  first  provision  in  respect  to  trial  by 
jvry  in  admiralty  cases  is  found  in  the  act 
of  Feb.  26,  1845,  part  of  which  was  retained 


in  Rev.  Stat.  §  566.  This  act  originally  pur- 
ported to  give  the  district  courts  jurisdiction 
"in  matters  of  contract  and  tort,  arising  in. 
upon  or  concerning  steamboats  and  other  ves- 
sels of  twenty  tons  burden  and  upwards,  en- 
rolled and  licensed  in  the  coasting  trade  and 
employed  in  the  business  of  commerce  and 
navigation  between  ports  and  places  in  di- 
vers states  and  territories,  i^pon  the  lakes 
and  navigable  vxiters  connecting  the  8(une, 
as  is  now  possessed  by  the  said  courts  in 
cases  of  like  steamboats  and  other  vessels 
employed  in  navigation  and  commerce  upon 
the  high  seas.'* 


M 
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JUDICIARY. 


Vol.  IV,  p.  265,  sec.  1. 


At  the  time  this  statute  was  adopted  the 
admiralty  jurisdiction  was  held  to  extend 
only  to  tide  waters,  so  that  it  could  not  iiave 
been  sustained  if  the  admiralty  jurisdiction 
had  not  been  enlarged  to  apply  to  all  waters 
navigable  in  fact,  since  the  constitutional 
grant  of  admiralty  jurisdiction  could  not 
have  been  extended  by  Congress.  The  Gene- 
see Chief,  12  How.  443,  13  L.  ed.  1058;  The 
Eagle,  8  Wall.  15,  19  L.  ed.  365.  By  the 
latter  case  the  portion  of  the  act  of  1845 
above  quoted  was  held  to  have  become  in- 
operative as  a  grant  of  jurisdiction,  because 
that  jurisdiction  was  granted  by  the  Consti- 
tution, and  because  the  constitutional  grant 
would  otherwise  be  narrowed  by  that  stat- 
ute; but  that  the  portion  of  the  statute  pro- 
viding for  a  jury  trial  on  request  of  eitlier 
party  was  still  in  force.  This  part  of  the 
statute  was  preserved  in  section  .KiG  of  the 
Revised  Statutes,  and  reads  as  follows,  in  its 
original  form  as  adopted  in  184 5: 

"Saving,  however,  to  the  parties  the  right 
of  trial  by  jury  of  all  facts  put  in  issue  in 
such  suits,  where  either  party  shall  require 
it."  The  Nyack,  (C.  C.  A.  7th  Cir.  1912) 
199  Fed.  383. 

Condemnation  cases.  —  In  United  States  v. 
Beaty,  (W.  D.  Va.  1912)  198  Fed.  284,  the 
court  said:  "This  statute  was  enacted  origi- 
nally by  the  first  Congress  in  1789.  Act 
Sept.  24,  1789,  c.  20,  §  9,  1  Stat.  p.  77.  It 
reads:  *And  the  trial  of  issues  of  fact,  in  the 
District  Courts,  in  all  causes  except  civil 
causes  of  admiralty  and  maritime  jurisdic- 
tion, shall  be  by  jury.'  The  lanis^iage  of  sec. 
5G6,  R.  S.,  is  the  same,  except  that  a  fur- 
ther exception  in  bankruptcy  proceedings  is 
added.  In  view  of  what  is  said  in  the 
opinion  in  the  Chappell  Case,  to  which  I 
shall  advert  later,  it  is  with  diffidence  that 
I  feel  constrained  to  state  that  in  my  opin- 
ion this  statute  was  not  intended  to  ap- 
ply   to    condemnation    cases.      It    is    to    be 


noted  that  the  statute  does  not  read  that 
all  issues  of  fact  in  common-law  causes  shall 
be  tried  by  jury.  And  this  omission  was 
doubtless  intentional.  Issues  of  fact  in 
contempt  cases,  for  instance,  were  certainly 
not  intended  to  be  included.  It  is  also  a 
fact  that  ibsues  of  fact  as  to  jurisdiction 
are  frequently  and  permissibly  tried  by 
the  court  without  a  jury.  W'etmore  v.  Rv- 
mer,  109  U.  S.  115,  121,  18  Sup.  Ct.  293,  42 
L.  ed.  GS2;  Globe  Co.  v.  Landa  Cotton  Oil 
Co.,  190  U.  S.  540,  547,  23  Sup.  Ct.  754,  47 
L.  ed.  1171.  Disbarment  proceedings  are  not 
tried  by  jurv.  Kandall  v.  Brigham,  7  Wall. 
523,  530,  540,  19  L.  ed.  285.  A  motion  to  set 
aside  a  verdict  as  being  contrary  to  the  evi- 
dcnce  raises  an  issue  of  fact,  and  many  mo- 
tions for  continuance  raise  issues  of  fact; 
but  such  issues  are  never  tried  by  jury.  Is- 
sues of  fact  may  arise  in  proceedings  on  ha- 
beas corpus,  but  no  jury  decides  such  issues. 
We  know,  then,  that  it  was  not  the  inten- 
tion to  require  that  all  issues  of  fact  in  com- 
mon-law causes  be  tried  by  the  jury,  and  the 
conclusion  which  seems  necessary  is  that  the 
intention  of  Congress  was  that  only  those 
issues  of  fact  which  previous  to  1789  had 
customarily  and  generally  been  tried  by  jury 
should  thenceforth  be  so  tried  in  the  District 
Courts.  So  far  as  the  authorities  now  ac- 
cessible enable  me  to  learn,  it  appears  that 
prior  to  1789  condemnations  by  common-law 
juries  were  certainly  unusual  and  probably 
were  unknown." 

This  statute  has  no  application  to  bank- 
ruptcy proceedings  wherein  a  secured  credi- 
tor intervenes  for  the  purpose  of  asserting  a 
title  or  claim  to  property  in  the  possession 
of  the  bankrupt's  trustee.  Houghton  v.  Bur- 
den, (1913)  228  U.  S.  161,  33  S.  Ct.  491,  57 
U.  S.  (L.  ed.)  780. 

This  section  is  cited  in  Frank  v.  United 
States,  (C.  C.  A.  6th  Cir.  1911)  192  Fed.  864. 


Vol.  IV,  p.  260,  sec.  643. 

"Revenue  law"  does  not  include  the  recla- 
mation act  of  June  17,  1902,  7  Fed.  Stat. 
Annot.   p.   1098.     Twin   Falls   Canal   Co.   v. 

Vol.  IV,  p.  265,  sec.  1. 

I.  Jurisdiction  of  Circuit  Courts  iw 

General. 

The  motives  of  litigants  in  seeking  fed- 
eral jurisdiction  are  immaterial.  It  is  suffi- 
cient to  entitle  them  to  such  jurisdiction 
that  their  case  is  brought  within  the  terms 
of  the  statute.  Wheeler  v.  Denver.  (1913) 
229  U.  S.  342,  33  S.  Ct.  842,  57  U.  S.  (L. 
ed.)    1219. 

II.   Suits  or  a  Civil  Nat^-re  at  Common 

Law  or  Equity. 

Defined.  — The  phrase  '"suits  at  common 
law  and  in  equity  embraces  not  only  ordi- 
nary actions  and  suits,  but  includes  all  the 
proceedings  carried  on  in  the  ordinary  law 
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Foote,  (C.  C.  Idaho  1911)  192  Fed.  583; 
Stan  field  v.  Umatilla  River  Water  Users' 
Ass'n,   (C.  C.  Ore.  1911)   192  Fed.  596. 


and  equity  tribunals  as  distinguished  from 
proceedings  in  military,  admiralty,  and  eccle- 
siastical courts.  It  is  a  very  comprehensive 
term,  and  is  understood  to  apply  to  any  pro- 
cecdino^s  in  a  court  of  justice  by  which  an 
individual  pursues  a  remedy  which  the  law 
affords.  Modes  of  proceeding  may  vary,  but 
as  it  affects  the  right  of  removal  any  civil 
proceeding  in  a  state  tribunal  in  which  a 
judgment  or  decree  is  sought  as  to  the  ris^hts 
of  the  parties  and  presented  by  the  pleadings 
for  judicial  determination  is  an  action  or 
suit  within  the  meaning  of  the  statute,  re- 
gardless of  the  forum  or  tribunal  before 
which  the  matter  is  pending.  And  the  state 
cannot,  by  creating  special  proceedings  or 
special  tribunals,  deprive  the  federal  court 
of  jurisdiction  of  such  a  suit  or  prevent  a 
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removal.  But  a  proceeding  carried  on  by  or 
before  executive  or  adminiatrative  oHlcers  in 
the  exercise  of  their  proper  functions  cannot 
be  regarded  as  a  suit  or  action,  although  it 
ODiay  become  such  on  appeal  to  a  court  having 
power  to  determine  questions  of  law  and 
fact  either  with  or  without  a  jury,  and  where 
there  are  parties  litigant  to  contest  the  case 
on  one  side  or  the  other.  In  re  Siivies  River, 
(D.  C.  Ore.  1912)   199  Fed.  496. 

"Suit."  —  A  petition  termed  under  the  laws 
of  Louisiana  "executory  process"  praying  for 
the  seizure  and  sale  of  a  steam  yacht  in 
satisfaction  of  a  mortgage  indebtedness  is  a 
"suit."  W.  G.  Coyle  &  Co.  v.  Stem,  (C.  C. 
A.  6th  Cir.  1912)    193  Fed.  582. 

Where  a  state  statute  authorized  a  city  to 
acquire  by  condemnation  the  waterworks  lo- 
cated therein  when  the  franchise  had  expired, 
And  in  pursuance  of  the  procedure  required 
by  the  law  the  common  council  had  presented 
a  resolution  to  the  supreme  court  of  the 
state  asking  for  the  appointment  of  three 
judges,  to  act  as  a  court  of  condemnation, 
and  immediately  after  their  appointment  and 
organization  as  a  court  a  'petition  for  re- 
moval of  the  cause  was  presented,  it  was  held 
that  the  proceeding  was  not  then  a  suit 
within  the  meaning  of  this  section  of  the 
Judicial  Code.  Des  Moines  Water  Co.  v.  Des 
Moines,  (C.  C.  A.  8th  Cir.  1913)  206  Fed. 
657. 

Facts  held  to  show  that  the  proceeding  in 
Drainage  Dist.  No.  19,  Caldwell  County, 
Mo.  ▼.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (W.  D. 
Mo.  1912)   198  Fed.  253,  was  a  "suit." 

Effect  of  state  legislation.  —  It  has  long 
been  settled,  as  to  controversies  between  citi- 
zens of  difTerent  states,  that  the  states  can- 
not annul  or  abridge  the  jurisdiction  of 
courts  of  the  United  States.  Tucker  v.  Hub- 
bert,   (C.  C.  A.  6th  Cir.  1912)   196  Fed.  849. 

In  Schmulbach  v.  Caldwell,  (C.  C.  A.  4th 
Cir.  1912)  196  Fed.  16,  the  court  said: 
"Assuming  that  the  Circuit  Court  had  juris- 
diction, because  of  diverse  citizenship  of  the 
parties,  it  is  settled  that  whether  the  suit  is 
to  be  at  law  or  in  equity  is  dependent  upon 
familiar  principles  of  federal  jurisdiction  and 
procedure.  In  Clark  v.  Smith,  13  Pet.  195, 
10  L.  ed.  123,  \i  is  said:  'The  state  legis- 
latures certainly  have  no  authority  to  pre- 
scribe the  forms  and  modes  of  proceeding 
in  the  courts  of  the  United  States;  but 
having  created  a  right,  and  at  the  same 
time  prescribed  a  remedy  to  enforce  it,  if 
the  remedy  prescribed  is  substantially  con- 
sistent with  the  ordinary  modes  of  proceed- 
ing on  the  chancery  side  of  the  federal 
courts,  no  reason  exists  why  it  should  not 
be  pursued  in  the  same  form  as  it  is  in 
the  state  courts.  On  the  contrary,  propriety 
and  convenience  suggest  that  the  practice 
should  not  materially  differ  when  titles  to 
land  are  the  subjects  of  investigation.'  This 
rule  has  been  uniformly  followed  in  the 
federal  courts,  and  has  been  specifically  ap- 
plied to  suits  to  enforce  mechanics'  liens." 

Proceedings  relating  to  wills.  —  An  action 
^o  set  aside  a  will  admitted  to  probate, 
brought  under  a  New  York  statute  author- 
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izing  such  an  action,  may  if  there  is  diverse 
citizenship  be  brought  m  a  federal  court. 
A^cDermott  v.  Hannon,  (W.  D.  N.  Y.  1913) 
203  Fed.  1016,  wherein  the  court  said:  "It 
is  suggested  bj  defendants  that  jurisdiction 
is  expressly  given  to  the  Supreme  Court  of 
the  county  where  the  will  was  probated,  and 
that  this  court  should  not,  by  assuming  ju- 
risdiction, nullify  the  intention  of  the  legis- 
lature that  the  trial  should  be  had  before  a 
jury  of  the  county  wherein  the  will  was  pro- 
bated. To  yield  to  this  suggestion  would  do 
violence  to  the  rights  and  remedies  of  citi- 
zens of  another  state,  and  would  operate  to 
deprive  them  of  the  enforcement  of  such 
rights  in  the  forum  granted  by  the  national 
constitution  and  laws." 

III.  Amount  in  Controversy. 

Amount  must  ''exceed"  $2,000.  —  The  Ju- 
diciary Act  of  1887,  as  am^ded  in  1888, 
expressly  limits  the  jurisdiction  of  the  Cir- 
cuit Courts  of  the  United  States,  in  civil 
actions  based  upon  diversity  of  citizenship, 
to  cases  where  the  amount  or  value  of  the 
matter  in  controversy  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  $2,000.  The 
language  of  the  act,  that  the  value  of  the 
matter-  in  controversy  must  exceed  the  sum 
of  $2,000,  exclusive  of  interest  and  costs,  is 
plain  and  unambiguous,  and  it  needs  no  ar- 
gument or  citation  of  authorities  to  show 
that  $2,000  even  does  not  exceed  $2,000. 
Royal  Ins.  Co.  v.  Stoddard,  (C.  C.  A.  8th 
Cir.  1912)   201  Fed.  915. 

The  joinder  of  causes  of  action  on  two 
bonds,  thereby  bringing  the  amount  in  con- 
troversy above  the  jurisdictional  amount, 
was  held  allowable  in  Kaus  v.  American 
Surety  Co.,  (N.  D.  la.  1912)   199  Fed.  972. 

Absence  of  pecuniary  value.  —  A  suit  by  a 
stockholder  to  obtain  permission  to  inspect 
the  books,  papers,  documents,  and  records  of 
a  corporation  has  no  pecuniary  value  which 
can  be  calculated  and  ascertained  in  monev, 
and  consequently  such  case  cannot  be  re- 
moved to  the  federal  court.  Whitney  v. 
American  Shipbuilding  Co;,  (N.  D.  Ohio 
1911)   197  Fed.  777. 

Aggregate  of  claims.  —  When  two  or  more 
plaintiffs,  having  separate  and  distinct  de- 
mands, unite  for  convenience  and  economy  in 
a  single  suit,  it  is  essential  that  the  demand 
of  each  be  of  the  requisite  jurisdictional 
amount;  but  when  several  plaintiffs  unite  to 
enforce  a  single  title  or  right,  in  which  they 
have  a  common  and  undivided  interest,  it  is 
enough  if  their  interests  collectively  equal 
the  jurisdictional  amount.  Trov  Bank  v.  G. 
A.  Whitehead  &  Co.,  (1911)  222  U,  S.  39,  32 
S.  Ct.  9,  66  U.  S.   (L.  ed.)   81. 

In  Carpenter  v.  Knollwood  Cemetery,  (D. 
C.  Mass.  1932)  198  Fed.  297,  the  bill  alleged 
that  the  suit  was  brought  by  the  complain- 
ants in  behalf  of  themselves  and  all  other 
owners  of  landholders'  shares  who  were  simi- 
larly situated,  seeking,  among  other  things, 
to  protect  the  interests  of  the  lands  of  the 
defendant  corporation  as  against  a  proposed 
sale  of  such  lands.    It  was  held  that  the  ag- 
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gregate  interest  of  the  complainaiits  consti- 
tuted the  amount  in  controversy. 

How    ascertained.  —  In    an    action    by    a 

? matron  of  a  water  company  to  restrain  it 
rom  raising  or  changing  rates  of  service  for 
water  supplied  to  the  plaintiff,  and  from  re- 
fusing to  supply  the  plaintiff  with  water  at 
the  rate  theretofore  charged,  the  amount  in 
controversy  is  determinable  from  the  plain- 
tiff's petition  until  the  contrary  is  conclu- 
sively shown.  Martin  v.  City  Water  Co.  of 
ChilUcothe,  Mo.  (W.  D.  Mo.  1912)  197  Fed. 
462. 

Where  a  suit  involves  the  asserted  right  of 
the  complainant  to  do  an  interstate  business 
without  tax  or  burden  thereon,  the  jurisdic- 
tion is  determined  by  the  value  of  the  right 
to  be  protected  or  tne  extent  of  the  injury 
to  be  prevented,  and  not  by  the  mere  amount 
of  the  license  fee  involved.  Jewel  Tea  Co.  v. 
Lee's  Summit,  (W.  D.  Mo.  1912)  198  Fed. 
532. 

In  Royal  Ins.  Co.  ▼.  Stoddard,  (G.  C.  A. 
8th  Cir.  1912)  201  Fed.  915,  it  was  held  that 
the  allegation  in  plaintiff's  complaint  that 
the  amount  in  controversy,  exclusive  of  in- 
terest and  costs,  exceeded  the  sum  of  $2,000 
in  value,  was  not  controlling  as  against  the 
statement  of  fact  that  the  action  was  based 
upon  a  contract  of  insurance  for  the  payment 
of  $2,000  even;  and  the  admission  by  de- 
fendant in  its  answer  that  the  amount  in 
controversy  exceeded  that  sum  was  not  avail- 
ing, as  it  was  a  fundamental  proposition  that 
consent  of  parties  alone  cannot  give  the  court 
jurisdiction  of  the  subject-matter. 

In  Williams  v.  Molther,  (C.  C.  A.  2d  Cir. 
1912)  108  Fed.  460,  the  only  allegation  con- 
tained in  the  complaint  as  to  the  amount 
or  value  of  the  matter  in  dispute  was  that 
the  act  of  the  defendants  constituted  an  in- 
vasion of  the  complainant's  business  privi- 
leges to  his  loss  and  irreparable  injury  of 
over  (without  saying  how  much  it  is  over) 
$1,000.  The  court  said:  'The  act  requires 
that  the  matter  in  dispute  should  exceed,  ex- 
clusive of  interest  and  costs,  the  sum  or  value 
of  $2,000.  As  the  complainant  is  a  layman 
and  without  counsel  and  the  defendants  have 
not  taken  any  objection  on  this  ground  in 
the  Circuit  Court,  and  that  court  has  decided 
the  question  of  law  which  the  parties  agreed 
to  submit  to  it,  we  are  not  disposed  to  sug- 
gest this  objection.  If  the  complainant  were 
to  ask  leave  to  amend,  we  would  certainly 
grant  it.  And  there  is  authority  for  our 
holding  that  we  may  infer  that  unliquidated 
damages  alleged  to  be  in  excess  of  $1,000  are 
not  less  than  $2,000,  exclusive  of  interest  and 
costs,  because  of  the  conduct  of  the  parties." 

The  amount  in  controversy  in  a  snit  to 
erjoin  the  collection  of  a  tax  levied  against 
the  plaintiff,  the  ground  of  the  suit  being 
that  its  charter  exempted  it  from  taxation 
during  its  life  as  a  corporation,  is  not  the 
amount  of  that  particular  tax,  because  the 
contest  relates  to  the  right  to  levy  taxes  in 
succeeding  years  and  the  amount  is  measured 
by  the  value  of  the  right  to  be  protected. 
Berryman  t.  Board  of  Trustees  of  Whitman 
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College,  (1912)  222  U.  S.  334,  32  S.  Ct.  147» 
66  U.  S.  (L.  ed.)  225. 

Suit  on  promissory  note  providing  for  at- 
torney's fee.  —  In  determining  whether  the 
jurisdictional  amount  is  involved,  if  the  suit 
is  brought  on  a  promissory  note  providing 
for  the  payment  of  a  reasonable  attorney's 
fee  in  case  of  suit,  the  atttorney's  fee  may  be 
considered.  Springstead  y.  Crawfordsville 
State  Bank,  (1913)  231  U.  S.  641,  34  S. 
Ct.  195,  wherein  the  court  said:  "Clearly 
such  fee  was  no  part  of  the  costs,  nor  was 
it  interest.  It  may  be  that  the  agreement 
to  pay  an  attorney's  fee  in  the  event  of  suit 
created  only  an  accessory  right  (though  un- 
der Brown  v.  Webster,  (1895)  156  U.  S.  328, 
this  is  doubtful),  but  nevertheless  it  gave  a 
right  to  recover  and  created  a  legal  obliga- 
tion to  pay.  It  is  true  its  effectiveness  was 
dependent  upon  suit  being  brought,  yet  the 
moment  suit  was  brought  the  liability  to  pay 
the  fee  became  a  'matter  in  controversy*  and 
as  such  to  be  computed  in  making  up  the 
requisite  jurisdictional  amount.  Brown  v. 
Webster,  (1896)  156  U.  S.  328,  and  this  has 
been  the  rule  since  applied  by  lower  federal 
courts.  Kogers  v.  Riley,  (C.  C.  Ky.  1896) 
80  Fed.  759;  Continental  Casualty  Co.  v. 
Spradlin,  (C.  C.  A.  4th  Cir.  1909)  170  Fed. 
322;  Howard  v.  Carroll,  (D.  C.  Md.  1912) 
195  Fed.  646." 

IV.  Suits  abising  under  the  Constitutioiv, 
Laws,  ob  Treaties  of  the  United  States. 

A  snit  involving  the  infringement  of  a 
patent  is  one  arising  under  laws  of  United 
States.  The  Fair  v.  Kohler  Die  &  Specialty 
Co.,  (1913)  228  U.  S.  22,  33  S.  Ct  410,  57 
U.  S.   (L.  ed.)  716. 

"A  case  in  law  or  equity  oonsists  of  the 
right  of  the  one  party,  as  well  as  of  the 
other,  and  may  truly  be  said  to  arise  under 
the  Constitution  or  a  law  of  the  United 
States,  whenever  its  correct  decision  depends 
on  the  construction  of  either."  Cleveland, 
C,  C.  k  St.  L.  Ry.  Co.  v.  Hirsch,  (C.  C.  A. 
6th  Cir.  1913)  204  Fed.  849. 

Must  80  appear  from  plaintiff's  statement. 
^*The  plaintiff  cannot  make  out  a  case  as 
arising  under  the  Constitution  or  laws  of  the 
United  States,  unless  it  necessarily  appears 
by  the  complaint  or  petition  or  bill  in  stating 
plaintiff's  cause  of  action,  and  it  must  in 
some  form  appear  upon  the  record,  by  a 
statement  of  facts  in  legal  and  logical  fonn 
such  as  is  required  in  good  pleading,  that 
the  suit  is  one  which  really  and  substantially 
involves  a  dispute  or  controversy  as  to  a 
right  which  depends  upon  the  construction  or 
effect  of  the  Constitution  or  some  law  or 
treaty  of  the  United  States.  Taylor  v. 
Anderson,   (E.  D.  Okla.  1911)   197  Fed.  383. 

Statement  of  defense.  —  To  the  same  effect 
as  the  original  note,  see  Taylor  v.  Anderson^ 
( E.  D.  Okla.  1911 )   197  Fed.  383. 

When  the  plaintiff  bases  his  cause  of  action 
upon  an  act  of  Congress  jurisdiction  cannot 
be  defeated  by  a  plea  denying  the  merits  of 
the  claim.    The  Fair  v.  Kohler  Die  k  Special- 
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ty  Co.,   (1913)   228  U.  S.  22,  33  S.  Ct.  410, 
67  U.  S.  (L.  ed.)  712. 

VI.  DiVESSE  CmZSNSHIP. 

state  citizenship.  —  To  constitute  citizen- 
ship of  a  state  in  relation  to  the  Judiciary 
Act  requires,  first,  residence  within  such 
state;  and,  second,  an  intention  that  such 
residence  shall  be  permanent.  In  this  sense, 
state  citizenship  means  the  same  thing  as 
domicile  in  its  general  acceptation.  Ham- 
merstein  v.  Lyne,  ( W.  D.  Mo.  1912 )  200  Fed. 
165. 

Citizens  of  territories.  *- To  the  same  ef- 
fect as  the  original  note,  see  Anaconda  Cop- 
per Mining  Co.  v.  Butte-Balaklava  Copper 
Co.,  (D.  C.  Mont.  1912)  200  Fed.  808. 

A  state  is  not  a  ''citizen.''  —  To  the  same 
effect  as  the  original  note,  see  Deseret  Water, 
Oil  &  Irrigation  Co.  v.  State  of  California, 
(C.  C.  A.  9th  Cir.  1913)  202  Fed.  498. 

Citizenship  of  corporation.  —  A  corporation 
is  a  mere  creature  of  local  law,  incapable  of 
having  legal  existence  beyond  the  limits  of 
the  sovereignty  creating  it,  and  it  must  be 
treated  as  a  citizen  of  the  state  creating  it, 
within  the  meaning  of  that  clause  of  the  Con- 
stitution extending  judicial  power  in  federal 
courts  to  controversies  between  citizens  of 
different  states.  Lemon  v.  Imperial  Window 
Glass  Co.,  (N.  D.  W.  Va.  1912)  199  Fed. 
927 ;  Woerheide  v.  H.  W.  Johns-Manville  Co., 
(E.  D.  Pa.  1912)  199  Fed.  535;  Revett  ▼. 
Clise,   (W.  D.  Wash.  1913)   207  Fed.  673. 

"The  citizenship  of  a  corporation  is  con- 
clusively presumed,  for  the  purposes  of  juris- 
diction of  the  federal  courts,  to  be  that  of 
the  state  in  which  it  was  created;  and  while 
a  corporation  organized  in  one  state  may  be 
licensed  or  empowered  by  law  to  do  business 
in  another,  its  citizenship  remains  in  the 
state  in  which  it  was  organized,  although  the 
local  law  may  declare  that  on  compliance 
therewith  it  becomes  a  domestic  corporation. 
It  cannot  be  required,  without  its  consent,  to 
answer  in  a  federal  court  other  than  that  of 
the  district  in  which  it  was  incorporated  to 
a  civil  action  brought  by  a  citizen  of  a  dif- 
ferent state,  although  it  may  be  doing  busi- 
ness in  the  district  where  sued  and  have  a 
feneral  agent  there.*'  Baldwin  v.  Pacific 
►ower  &  light  Co.,  (D.  C.  Ore.  1912)  199 
Fed.  291. 

Nature  of  suit.  —  Where  a  state  law  al- 
lows a  person  claiming  an  interest  or  estate 
in  real  property,  not  in  the  possession  of 
another,  to  maintain  a  suit  in  equity  to  re- 
move the  cloud  or  to  quiet  title,  without  be- 
ing in  actual  possession  of  the  premises,  such 
a  suit  may  be  maintained  in  the  federal 
courts  where  a  diversity  of  citizenship  exists. 
Johnson  v.  North  Star  Lumber  Co.,  (C.  C.  A. 
9th  Cir.  1913)   206  Fed.  624. 

Representative  parties.  — To  the  same 
effect  as  the  original  note,  see  Laubscher  v. 
Fay.   (N.  D.  Ohio  1912)   197  Fed.  879. 

Partnership  or  joint  stock  company.  —  In 
principle  there  would  seem  to  be  no  differ- 
ence between  a  corporation  and  a  partner- 
ship, if  the  latter  has  the  right  to  irae  in  the 
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firm  name.  The  Supreme  Court,  however, 
has  always  denied  as  to  a  partnership,  or 
joint-stock  company,  the  presiunption  that 
its  members  are  citizens  of  the  state  of  its 
domicile,  and  has  always  required  the  alle- 
gation, or  proof,  of  the  diversity  of  citizen- 
ship of  its  members.  Empire  Rice  Mill  Co. 
V.  K.  &  E.  Keumond,  (E.  D.  La.  1912)  199 
Fed.  800. 

Several  parties,  plaintiff  or  defendant  — 
When  the  plaintiff  alleges  a  cause  of  ac- 
tion as  existing  against  defendants  jointly 
charged  by  him,  and  one  of  them  is  a  citizen 
of  a  different  state,  the  fact  that  ultimately 
the  claim  may  be  adjudged  a  several  one, 
existing  only  against  the  citizen  of  the  other 
state,  does  not  necessarily  give  to  that  party 
a  ri^t  to  remove.  The  plaintiff  has  a  right 
to  make  his  charge  a  joint  one  if  he  sees  fit, 
and  that  he  may  be  mistaken  and  miscon- 
ceive his  rights,  and  that  his  claim  might  be 
only  against  the  citizen  of  a  different  state, 
does  not  affect  his  right  to  sue  the  defend- 
ants as  jointly  liable,  providing  it  is  done  in 
good  faith  and  not  for  the  purpose  of  pre- 
venting a  removal  by  a  pretensive  and  fraud- 
ulent joinder.  Price  v.  Southern  Power  Co., 
(W.  D.  S.  C.  1913)   206  Fed.  496. 

It  is,  undoubtedly,  the  duty  of  the  court  in 
determining  whether  there  is  the  requisite 
diversity  of  citizenship  to  arrange  the  par- 
ties with  respect  to  the  actual  controversy, 
looking  bevond  the  formal  arrangement  made 
by  the  bill.  Helm  v.  Zarecor,'(1911)  222 
U.  S.  32,  32  S.  Ct.  10,  66  U.  S.  (L.  ed.)   77. 

Averment  of  citizenship.  —  To  the  same 
eiOfect  as  the  original  note,  see  Pike  County^ 
Pa.  V.  Spencer,  (C.  C.  A.  3d  Cir.  1911)  192 
Fed.  11;  Shade  v.  Northern  Pac.  Ry.  Co.» 
(W.  D.  Wash.  1913)  206  Fed.  353. 

VII.  Suits  bettwebn  Citizens  and  Aliens. 

What  are.  —  To  the  same  effect  as  the- 
original  note,  see  Suravitz  v.  Pristasz,  (C.  C 
A.  3d  Cir.  1912)  201  Fed.  335. 

Mere  removal  from  the  United  States  of 
a  person  horn  here,  and  a  residence  in  a. 
foreign  country  for  a  period  of  years,  with 
out  any  showing  of  intention  to  become  a 
citizen  of  such  country,  does  not  render  such 
person  an  alien  so  as  to  give  a  federal  court 
jurisdiction  of  an  action  brought  against  her 
by  a  citizen  of  the  United  States.  Hammer- 
stein  V.  Lyne,  (W.  D.  Mo.  1912)  200  Fed. 
165. 

xn.  Place  of  Bringino  Suit.  ' 

To  what  suits  applicable.  —  To  the  same 
effect  as  the  original  note,  see  Southern  Pac. 
R.  Co.  V.  Arlington  Heights  Fruit  Co.,  (C. 
C.  A.  9th  Cir.  1911)  191  Fed.  101 ;  Mattison 
V.  Boston  A  M.  R.  Co.,  (N.  D.  N.  Y.  1913) 
205  Fed.  821. 

A  strong  opinion  reviewing  the  authorities 
dealing  with  the  subject  of  the  place  of 
bringing  suit  is  Western  Union  Telegraph 
Co.  V.  Louisville  &  N.  R.  Co.,  (E.  D.  Tenn. 
1912)  201  Fed.  932. 

Suits  by  and  against  aliens  and  foreign 
corporations.  —  To    the   same   effect    as    the 
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original  suit  see  Wind  River  Lumber  Co.  ▼. 
Frankfort  Marine,  Accident  &  Plate  Glass 
Ins.  Co.,  (C.  C.  A.  9th  Cir.  1912)  196  Fed. 
340;  Hall  ¥.  Great  Northern  Ry.  Co.  (D.  C. 
Mont.  1912)   197  Fed.  488. 

The  fact  that  a  foreign  corporation  main- 
tains an  office  and  has  a  resident  agent  of 
limited  authority  in  the  district  for  some 
special  purpose  has  been  held  in  numerous 
cases  not  sufficient  to  justify  the  inference 
of  the  presence  of  the  corporation  within  the 
district.  Real  Estate  Trust  Co.  of  Philadel- 
phia V.  Washington- Virginia  Ry.  Co.,  (E.  D. 
Pa.  1913)  204  Fed.  678. 

Suits  by  and  against  domestic  corpora- 
tions.—  In  L.  G.  SicKnight  &  Son  Co.  v. 
Cramer  Furniture  Co.,  (C.  C.  A.  1st  Cir. 
1911)  189  Fed.  48,  it  was  held  that  an  action 
at  law  instituted  in  the  Circuit  Court  for  the 
District  of  Massachusetts  by  a  Maine  corpo- 
ration against  a  North  Carolina  corporation 
was  properly  dismissed  for  want  of  jurisdic- 
tion. The  court  said:  "The  defendant  is  a 
corporation  of  the  state  of  North  Carolina, 
having  its  usual  place  of  business  in  that 
state,  and  having  no  place  of  business  in  the 
state  of  Massachusetts.  The  action  was  be- 
gun in  the  district  of  Massachusetts  by  serv- 
ice of  summons  upon  its  vice  president,  also 
a  director,  who  was  not  in  Massachusetts  on 
business  of  the  defendant  corporation.  The 
question  of  jurisdiction  upon  such  facts  as 
are  above  set  forth,  and  upon  such  additional 
facts  as  are'  contained  in  the  bill  of  excep- 
tions, is  so  well  settled  to  the  contrary  of  the 
contention  of  the  plaintiff  in  error  that  we 
need  only  refer  to  the    .     .    .    authorities." 

A  suit  against  a  railroad  corporation  can- 
not be  removed  to  a  federal  court  of  a  dis- 
trict in  a  state  in  which  it  is  not  incorpo- 
rated, and  in  which  the  plaintiff  is  not  a 
resident,  although  it  operates  a  portion  of 
its*  lines  through  such  state  and  has  com- 
plied with  the  laws  of  such  state  applicable 
to  foreign  corporations  doing  business  in  the 
state.  Stone  v.  Chicago,  B.  &  Q.  R.  Co.,  (W. 
D.  Mo.  1912)  195  Fed.  832,  wherein  the  court 
said:  "The  reason  stated  is  that  the  prop- 
erty of  railroad  companies  in  any  given  state 
and  district  is  so  extensive  and  so  perma- 
nently located  in  its  nature  that  the  resi- 
dence of  the  corporation  becomes  thereby 
fixed  and  localized.  To  my  mind  there  is  no 
sound  reason  for  this  distinction.  The  dif- 
ference, if  there  is  any,  is  in  degree  only. 
Residence,  as  well  as  citizenship,  depends,  not 
upon  property,  but  upon  intent.  It  inheres 
in  persona,  not  in  re.  In  the  case  of  a  cor- 
poration it  is  artificial  and  arbitrary.  To 
avoid  confusion  and  to  give  proper  effect  to 
statutes  conferring  jurisdiction  and  the  right 
of  removal,  the  Supreme  Court  has  arbitra- 
rily assigned  both  citizenship  and  residence 
to  the  state  of  incorporation;  and,  having 
done  so,  it  has  placed  all  corporations  upon 
the  same  footing,  as,  indeed,  the  spirit  of 
our  institutions  would  demand.  That  in 
most  states  a  residence  of  corporations  or- 
ganized in  other  states  has  been  recognized 
for  purposes  of  service  of  process,  and  the 
like,  and  that  such  residence  and  the  jurisdic- 
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diction  of  the  local  courts  have  been  made 
conditions  precedent  to  a  license  to  do  busi- 
ness in  such  states,  can  have  no  effect 
upon  acts  of  Congress  conferring  or  limit- 
ing federal  jurisdiction,  nor  upon  the  in- 
terpretation of  such  acts  and  the  defi- 
nition of  their  terms  by  the  Supreme 
Court  of  the  United  States.  Jurisdic- 
tion of  the  federal  courts,  by  reason  of 
diversity  of  citizenship,  was  conferred  be- 
cause it  was  assumed  that  local  sympathy 
may  incline  to  the  citizen  of  that  state  in 
which  the  case  is  tried.  To  remove  this  in- 
equality, so  far  as  practicable,  a  national 
tribunal  was  provided;  but  the  power  to  pre- 
scribe the  boundaries  of  jurisdiction,  includ- 
ing the  right  of  removal,  was  vested  in  the 
Congress.  Changed  conditions  may  suggest 
change  in  such  provisions,  but  that  is  for  the 
legislative  branch  of  the  government.  As 
closer  physical  relations  with  other  communi- 
ties cannot  change  the  citizenship  of  the  cor- 
poration, neither  can  they  operate  .to  create 
a  residence  distinct  from  that  citizenship, 
and  inconsistent  with  the  very  theory  upon 
which  jurisdiction  based  upon  diversity  of 
citizenship  is  conferred.  That  right  is 
founded  not  upon  distinctions  between  per- 
sons, whether  natural  or  corporate  as  such, 
but  upon  diversity  in  locality  of  citizenship 
and  residence.  When  Congress  by  the  acts 
of  1887  and  1888  sought  to  contract  the  ju- 
risdiction of  the  federal  courts,  admittedly 
as  to  natural  persons,  by  no  longer  permit- 
ting the  action  to  be  brought  in  a  district 
where  the  defendant  might  be  found,  is  it 
probable  that,  respecting  corporations,  the 
law  was  intended  to  remain  unchanged?  It 
will  be  noted  that  in  cases  like  that  at  bar 
both  parties  in  their  citizenship  are  stran- 
gers to  the  state  jurisdiction  in  which  the 
suit  is  brought.  However,  the  Supreme 
Court  has  expressly  made  the  rule  announced 
in  Shaw  v.  Quincy  Mining  Company  [145 
U.  S.  444]  and  in  Re  Keasbey  i  Mattison 
Company  [160  U.  S.  221]  applicable  to 
railroad  corporations.  In  Southern  Pacific 
Railway  Company  v.  Denton,  146  U.  S.  202, 
13  Sup.  Ct.  44,  36  L.  ed.  942,  the  plain- 
tiff, a  citizen  of  the  state  of  Texas  and  a 
resident  in  the  Eastern  District  thereof 
brought  an  action  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
that  state  against  the  defendant,  a  corpora- 
tion incorporated  in  the  state  of  Kentucky. 
Here  it  will  be  seen  that  one  of  the  parties, 
to  wit,  the  plaintiff,  was  a  citizen  and  resi- 
dent of  the  state  in  which  the  suit  was 
brought,  but  in  a  district  other  than  that  in 
which  the  jurisdiction  was  invoked.  The 
railroad  company  fifed  an  answer  or  demur- 
rer, in  the  nature  of  a  plea  to  the  jurisdic- 
tion, maintaining  that  the  suit,  if  brought 
in  the  state  of  Texas  at  all,  must  be  brought 
in  the  district  of  the  residence  of  the  plain- 
tiff— that  is  to  say,  in  the  Eastern  District 
of  Texas — and  this  plea  was,  of  course,  sus- 
tained. Mr.  Justice  Gray,  again  delivering 
the  opinion  of  the  court  said:  'The  case  is 
governed  by  the  decision  of  this  court  at  the 
last  term,  by  which  it  was  adjudged  that  the 
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act  of  1887,  having  taken  away  the  alterna- 
tive, permitted  in  the  earlier  acts,  of  suing 
a  person  in  the  district  "in  which  he  shall 
be  found,"  requires  an  action  at  law,  the  ju- 
risdiction of  which  is  founded  only  upon  its 
being  between  citizens  of  different  states,  to 
be  brought  in  the  state  of  which  one  is  a 
citizen,  and  in  the  district  therein  of  which 
he  is  an  inhabitant  and  resident;  and  that  a 
corporation  cannot,  for  this  purpose,  be  con- 
sidered a  citizen  or  a  resident  of  a  state  in 
which  it  has  not  been  incorporated.'  That 
the  exemption  from  being  sued  in  any  other 
district  might  be  waived  by  the  corporation 
is  recognized  here,  as  in  many  other  cases, 
but  that  privilege  does  not  confer  a  jurisdic- 
tion upon  the  federal  court  within  the  mean- 
ing of  the  removal  act." 

Citizenship  of  corporation.  —  In  Parker 
Washington  Co.  v.  Cramer,  (C.  C.  A.  7th  Cir. 
1912)  201  Fed.  878,  the  facts  were  as  fol- 
lows: Plaintiff  tiled  his  declaration  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  him  through  the  negli- 
gence of  the  defendant.  Respecting  jurisdic- 
tion on  the  ground  of  diversity  of  citizenship, 
the  declaration  alleged  that  the  plaintiff  was 
a  citizen  of  Illinois,  and  that  the  defendant, 
a  corporation,  was  a  citizen  of  New  Jersey. 
Without  challenging  the  truth  or  the  suffi- 
ciency of  the  jurisdictional  averment,  defend- 
ant went  to  trial  upon  the  merits,  and  the 
jury  returned  a  verdict  for  plaintiff,  and  the 
court  thereupon  entered  the  judgment  to 
which  a  writ  of  error  was  addressed  to  the 
Circuit  Court  of  Appeals  resulting  in  a  re- 
versal of  the  judgment.  The  court  said: 
"The  record  is  barren  of  anything  to  sustain 
jurisdiction,  except  the  averment  in  the  dec- 
laration. Inasmuch  as  the  fiction  is,  not 
that  the  corporation  itself  is  really  a  citizen, 
but  that  the  stockholders  are  all  citizens  of 
the  state  which  chartered  the  corporation, 
and  that  the  corporation  is  a  mere  form 
through  which  such  citizens  are  exercising 
their  constitutional  right  of  being  heard  in 
a  federal  court  when  the  controversy  is  be- 
tween citizens  of  different  states,  the  ap- 
proved form  of  allegation  is  that  the  defend- 
ant is  a  corporation  organized  and  existing 
under  the  laws  of  the  named  state.  From 
this  formula  of  averment  an  irrebuttable  pre- 
sumption that  the  stockholders  are  citizens 
of  the  chartering  state  is  held  to  arise.  And, 
since  the  corporation  itself  cannot  be  in  truth 
a  citizen,  an  allegation  that  it  is  a  citizen 
is  inadmissible  as  a  basis  on  which  to  found 
the  aforesaid  irrebuttable  presumption.  We 
are  constrained,  therefore,  to  hold  that  the 
averment  of  jurisdiction  is  bad,  and  to  re- 
verse the  judgment  for  the  want  of  any  show- 
ing of  jurisdiction." 

The  words  "inhabitant,"  "residence"  and 
"resident"  are  synonymous.  Bogue  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  (S.  D.  la.  1912)  193 
Fed.  728. 

Several  parties,  plaintiff  or  defendant. 
—  Where  an  action  is  brought  in  a  state 
court  by  several  plaintiffs,  only  one  of  whom 


is  a  citizen  of  the  state,  against  a  defe&dant 
who  is  a  resident  of  a  state  different  from 
that  of  any  of  the  plaintiffs,  the  defendant 
cannot  remove  the  cause  to  the  federal  court 
of  the  district  where  brought,  without  the 
consent  of  the  plainjbiffs.  Puget  Sound  Sheet 
Metal  Works  v.  Great  Northern  R.  Co.,  (W. 
D.  Wash.  1912)   195  Fed.  350. 

Waiver  of  objections.  —  To  the  same  effect 
as  the  original  note,  see  H.  J.  Decker,  Jr.,  & 
Co.  V.  Southern  Ry.  Co.,  (N.  D.  Ala.  1911) 
189  Fed.  224;  Southern  Pac.  R.  Co.  v.  Ar- 
lington Heights  Fruit  Co.,  (C.  C.  A.  9th  Cir. 
1911)  191  Fed.  101;  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Gilliland,  (C.  C.  A.  9th  Cir.  1912) 
193  Fed.  608;  Bogue  ▼.  Chicago,  B.  &  Q.  R. 
Co.,  (S.  D.  la.  1912)  193  Fed.  728;  North- 
western Lumber  Co.  v.  Cizen,  (C.  C.  A.  9th 
Cir.  1912)  196  Fed.  464;  Camp  v.  Bonsai, 
(C.  C.  A.  4th  Cir.  1913)  203  Fed.  913; 
Marian  Coal  Co.  v.  Peale,  (C.  C.  A.  3d  Cir. 
1913)  204  Fed.  161;  Simpson  v.  Geary,  (D. 
C.  Ariz.  1913)  204  Fed.  507. 

The  clause  which  provides  that  "where 
the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  dif- 
ferent states,  suit  should  be  brought  only  in 
the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant,"  has  often  been 
the  subject  of  consideration  by  the  courts. 
The  definite  result  has  been  an  interpreta- 
tion of  it  which  excludes  the  idea  of  mere 
jurisdiction  as  such,  and  limits  it  to  venue, 
from  which  it  is  held  to  follow  that  only 
the  right  or  personal  privilege  exists  of 
claiming  that  the  suit  was  brought  in  a 
wrong  district.  If  neither  party  reside  in 
that  district,  the  venue  may  be  objected  to 
by  the  party  sued;  or  if  the  suit  be  brought 
in  a  state  court,  the  plaintiff,  after  removal, 
may  object  in  the  federal  court.  In  short, 
both  parties  in  such  a  case  must  consent  to 
proceeding  in  the  federal  court.  If  the  plain- 
tiff sues  in  the  wrong  federal  district,  he,  of 
course,  thereby  *  expressly  consents  to  its  ju- 
risdiction; and  if  the  defendant  does  not  ob- 
ject, he  impliedly  consents,  and  the  question 
IS  closed.  If  the  suit  is  brought  in  a  state 
court,  and  the  defendant  removes  it,  he 
thereby  consents  to  the  venue  and  to  the  ju- 
risdiction of  the  court  to  which  the  removal 
is  made;  but  in  that  event  the  plaintiff  has 
not  consented  until  he  does  something  to 
manifest  it,  and  until  then  he  may  move  to 
remand  the  case.  This  consent,  of  course,  is 
not  regarded  as  conferring  jurisdiction  when 
none  exists,  but  as  having  respect  to  venue 
only — the  locality  or  district  in  which  the 
suit  is  brought.  Turk  v.  Illinois  Cent.  R. 
Co.,   (W.  D.  Ky.  1912)   193  Fed.  262. 

XIII.  Suits  bt  Assiqneeb. 

A  suit  to  recover  the  contents  of  a  chose 
in  action  can  only  be  maintained  in  a  fed- 
eral court  where  the  assignor  could  have  sued 
in  that  court  if  no  assignment  had  been 
made.  Brown  v.  Fletcher,  (C.  C.  A.  2d  Cir. 
1913)  206  Fed.  461.  To  the  same  effect  see 
Waterman  v.  Chesapeake  &  O.  Ry.  Co.,  (D. 
C.  N.  J.  1912)    199   Fed.  667. 
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I.  Cases  Involyinq  Federal  QtTBBnoN. 

Only  a  defendant  has  a  right  to  remove 
the  cause.  W.  G.  Coyle  k  Co.  v.  Stern,  (C. 
C.  A.  5th  Cir.  1912)  193  Fed.  582;  HagerU 
V.  Mississippi  River  Power  Co.,  (S.  D.  la. 
1912)   202  Fed.  771. 

How  federal  question  presented.  —  To  the 


Case  becomins  removable  after  action 
commenced.  — A  case  not  removable  when 
and  as  brought  may  thereafter  become  in  its 
nature  removable,  and  may  then  be  removed, 
though  the  original  time  to  answer  or  plead 
has  expired.  But  this  presupposes  a  case 
that  could  have  been  brought  as  it  thereafter 
was  made — ^wherein   the  jurisdictional  facts 


same  effect  as  the  original  note,  see  Dalles  .,  ,  ..  -       ,  .  ^. 

&  Rockland  Ferry  Cof  v.  Hendryx,  (C.  C.  js  they  subsequently  appeared  were  existing 
Ore.  1911)  189  Fed.  266;  Bowers  v.  First.  Jfcts  when  the  suit  was  brought.  Anaconda 
Nat.  Bank  of  Mountainhome,  Idaho,    (C.  C.      ^^PP^'    ^^ming   Co     v.    Butte-Balaklava    C. 

Co.,   (D.  C.  Mont.  1912)   200  Fed.  808. 

The  state  is  not  a  citizen  within  the  mean- 
ing of  the  removal  statute.  In  re  Silvies 
River,   (D.  C.  Ore.  1912)   199  Fed.  495. 

Both  plaintiff  and  defendant  nonresidents. 
—  A  suit  commenced  in  a  state  court  in  a 
district  in  which  neither  the  plaintiff  nor 
the  defendant  resides  is  not  removable  by  the 
defendant  to  the  Circuit  Court  of  the  United 
States  for  such  district  on  the  ground  of 
diversity  of  citizenship,  and  where,  after  such 
removal,  objection  to  the  jurisdiction  of  such 
Circuit  Court  has  not  been  waived  by  the 
plaintiff,  the  suit  must  be  remanded  to  the 
state  court.  Western  Union  Telegraph  Co. 
V.  Louisville  &  N.  R.  Co.,  (£.  D.  Tenn.  1912) 
201  Fed.  932. 

If  the  plaintiff  sues  in  a  state  court  in  a 
district  other  than  that  of  his  residence  or 
that  of  the  defendant's  residence,  and  the  de- 
fendant attempts  to  remove  into  the  feder- 
al court  for  that  district,  while  the  defendant, 
by  so  doin^*,  consents  to  be  sued  in  the  fed- 
eral court  of  the  wrong  district,  the  plain- 
tiff, unless  by  subsequent  appearance,  does 
not  so  consent,  and  is  entitled  to  a  remand 
into  the  state  court.  Choosing  the  venue  of 
the  state  court  in  that  district  is  held  not 
to  be  a  consent  to  the  jurisdiction  of  the 
federal  court  of  that  district  on  removal, 
and,  consequently,  the  plaintiff's  consent,  as 
well  as  that  of  defendant,  is  essential  to 
jurisdiction.  H.  J.  Decker,  Jr.,  ft  Co.  ▼. 
Southern  Ry.  Co.,  (N.  D.  Ala.  1911)  189  Fed. 
224. 

A  cause  instituted  in  a  state  court  by  a 
citizen  of  a  state  of  the  United  States  other 
than  that  of  the  forum  against  a  citizen  of 
such  a  state  other  than  that  of  the  forum, 
relating  to  a  matter  of  venue  rather  than  of 
general  jurisdiction,  can  be  removed  with  the 
consent  of  both  parties,  and  only  with  such 
consent,  into  the  federal  court  tor  that  dis- 
trict. H.  J.  Decker,  Jr.,  ft  Co.  v.  Southern 
Ry.  Co.,  (N.  D.  Ala.  1911)  189  Fed.  224. 

Suits  by  and  against  aliens.  —  When  the 
plaintiff  is  an  alien  and  the  defendant  is  a 
resident  of  another  state  than  that  in  which 
the  suit  is  brought,  the  suit  may  be  removed 
to  the  federal  court  on  petition  of  the  de- 
fendant. Smellie  v.  Southern  Pac.  Co.,  (N. 
D.  Cal.  1912)  197  Fed.  641.  See  Hall  v. 
Great  Northern  Ry.  Co.,  (D.  C.  Mont.  1912) 
197  Fed.  488. 

But  if  the  removal  is  to  a  district  com- 
prised within  the  limits  of  the  state  in  which 
the  suit  is  brought  and  not  to  the  district  of 
the   defendant's   residence,   the   plaintiff 


Idaho  1911)  190  Fed.  676;  State  of  Kansas 
V.  Real,  (C.  C.  Kan.  1911)  193  Fed.  543; 
W.  G.  Coyle  ft  Co.  v.  Stern,  (C.  C.  A.  6th 
Cir.  1912)  193  Fed.  582;  Western  Union  Tel. 
Co.  of  Illinois  v.  Southeast  ft  St.  L.  Ry.  Co., 
(C.  C.  A.  7th  Cir.  1913)  208  Fed.  266. 

While  the  defendant  may  set  up  a  federal 
question  as  a  defense  to  the  action  in  the 
state  court,  and  on  adverse  ruling  thereon 
by  the  highest  state  court  may  test  the  ques- 
tion in  the  Supreme  Court  on  writ  of  error 
to  the  state  court,  the  cause  cannot  be  re- 
moved from  the  state  court  to  a  federal 
court  unless  the  plaintiff's  statement  of  his 
case  in  his  complaint  or  petition  necessarily 
discloses  such  federal  question,  and,  if  it  does 
not  so  appear,  the  want  cannot  be  supplied 
by  any  statement  in  the  petition  for  removaL 
Boyd  V.  Great  Western  Coal  ft  Coke  Co., 
(E.  D.  Okla.  1911)   189  Fed.  116. 

That  a  suit  is  against  an  officer  of  the 
United  States  claiming  to  act  under  a  law 
of  Congress  is  not  sufocient  to  secure  its  re- 
moval from  a  state  court.  Stanfield  v.  Uma- 
tilla River  Water  Users'  Ass'n  (C.  C.  Ore. 
1911)  192  Fed.  696. 

A  corporation  organized  under  the  laws  in 
force  in  Indian  Territory  may  not,  since 
statehood,  when  made  defendant  in  a  cause 
in  a  state  court  involving  the  jurisdictional 
amount,  remove  the  same  to  the  federal  court 
solely  on  the  ground  that  it  is  a  corporation 
organized  and  existing  under  the  laws  of  the 
United  States,  for  it  is  not  such  a  corpora- 
tion. Boyd  V.  Great  Western  Coal  ft  Coke 
Co.,  (E.  D.  Okla.  1911)   189  Fed.  115.' 

n.  Diverse  Citizenship  and  Alien aos. 

1.  In  General. 

The  reason  and  object  of  removal  for  di- 
verse citizenship  is  to  provide  a  tribunal  pre- 
sumed to  be  more  impartial  than  one  of  the 
state  of  the  reflidence  of  one  of  the  litigants. 
Anaconda  Copper  Mining  Co.  v.  Butte-Bal- 
aklava C.  Co.,  (D.  C.  Mont.  1912)  200  Fed. 
808. 

'<0f  which  the  Circuit  Courts  of  the  United 
States  are  given  jurisdiction  by  the  preced- 
ing section."  —  To  the  same  effect  as  the 
original  note,  see  Waterman  v.  Chesapeake 
ft  O.  Rv.  Co.,  (D.  C.  N.  J.  1912)  199  Fed. 
667;  Hall  v.  Great  Northern  Ry.  Co.,  (D.  C. 
Mont.  1912)  197  Fed.  488;  Younts  v.  South- 
western Tel.  &  Telephone  Co.,  (E.  D,  Ark. 
1911)  192  Fed.  200:  Anderson  v.  Sharp,  (W. 
D.  Tex.  1911)  189  Fed.  247. 
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have  the  suit  remanded  to  the  state  court 
if  the  cause  stated  in  the  complaint  is  with- 
in the  concurrent  jurisdiction  of  the  federal 
court  and  the  state  court.  Sagara  v.  Chica- 
go, R,  I.  &  P.  Ry.  Co.,  (C.  C.  Colo.  1911) 
189  Fed.  220. 

An  alien  plaintiff  is  presumed  to  have  no 
choice  as  to  districts  and  no  provision  is 
therefore  made  in  his  favor  as  to  venue  in 
that  respect.  Consequently,  an  alien  plaintiff 
who  institutes  a  suit  in  a  state  court  in  a 
district  in  which  defendant  docs  not  reside 
has  no  complaint  because  the  defendant  re- 
moves the  cause  into  the  federal  courts  of 
that  district;  since  the  law  confers  on  the 
alien  plaintiff  no  privilege  of  selection  as  to 
districts.  In  cases  of  alien  plaintiff,  consent 
of  the  defendant  to  the  venue  is  alone  requi- 
site, and  such  consent  is  implied  in  the  insti- 
tution by  the  defendant  of  the  removal  pro- 
ceedings. H.  J.  Decker,  Jr.,  &  Co.  v.  South- 
em  Ry.  Co.,  (N.  D.  Ala.  1911)  189  Fed.  224. 

A  corporation  organized  under  the  laws  of 
a  state  other  than  that  of  the  forum  can  re- 
move a  cause  brought  against  it  by  an  alien 
from  a  state  into  a  federal  court.  H.  J. 
Decker,  Jr.,  &  Co.  v.  Southern  Ry.  Co.,  (N. 
D.  Ala.  1911)   189  Fed.  224. 

If  there  is  a  joint  liability  the  plaintiff 
has  an  absolute  right  to  enforce  it,  and  the 
fact  that  he  joins  a  resident  as  defendant 
along  with  a  non-resident,  for  the  purpose  of 
preventing  a  removal  of  the  cause  from  a 
state  court  to  a  federal  court,  is  immaterial. 

On  the  question  of  whether  the  defendants 
so  joined  are  jointly  liable  to  the  plaintiff 
the  United  States  Supreme  Court  will  not 
go  behind  the  decision  of  the  state  court. 
Chicago,  R.  I.  &  P.  R.  Co.  ▼.  Schwyhart, 
(1913)  227  U.  S.  184,  33  S.  Ct.  250,  67  U. 
S.  (L.  ed.)  473. 

Defendant  citizen  of  state  admitted  to 
Union  pending  proceedings.  —  Where  at  the 
time  an  action  was  commenced  the  defendant 
was  a  resident  of  a  territory  and  therefore 
could  not  have  a  removal  of  a  cause  for  di- 
verse citizenship,  the  subsequent  admission 
of  the  territory  to  statehood  will  not  give  a 
right  of  removal.  Anaconda  Copper  Mining 
Co.  V.  Butte- Balaklava  C.  Co.,  (D.  C.  Mont. 
1912)   200  Fed.  808. 

May  be  waived.  —  To  the  same  effect  as 
the  original  note  see  Bogue  v.  Chicago,  B.  & 
Q.  R.  Co.,  (S.  D.  la.  1912)   193  Fed.  728. 

In  Baldwin  v.  Pacific  Power  &  Light  Co., 
(D.  C.  Ore.  1912)  199  Fed.  291,  the  court 
commenting  on  the  right  of  waiver  said:  "A 
suit  commenced  in  a  state  court  is  not  re- 
movable to  the  federal  court  unless  it  is  one 
plaintiff  could  have  brought  in  such  a  court 
by  original  process.  And,  where  jurisdiction 
is  founded  solely  upon  diversity  of  citiyen- 
ship,  suit  in  a  federal  court  can  be  brought 
only  in  the  district  of  the  residence  of  either 
the  defendant  or  the  plaintiff.  It  was  con- 
sequentlv  held  bv  the  Supreme  Court  in  Ex 
parte  Wisner,  [203  U.  S.  449]  supra,  that 
under  sections  1,  2,  and  3  of  the  act  of 
March  3,  1887,  as  corrected  by  the  act  of 
August  13,  1888  (chapter  866,  25  Stat.  433), 
which  are  substantially  the  same  as  the  pro- 
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visions  of  the  Judicial  Code  referred  to, 
a  court  of  the  United  States  could  not  ac- 
quire jurisdiction  by  removal  of  an  action 
commenced  in  a  state  court  by  a  citizen 
of  another  state  against  a  nonresident  de- 
fendant who  is  a  citizen  of  a  state  other  than 
that  of  plaintiff,  even  by  consent  of  both  par- 
ties, and  this  doctrine  was  followed  by  the 
Court  of  Appeals  of  this  circuit  in  Yellow 
Aster  M.  &  M.  Co.  v.  Crane,  150  Fed.  680, 
80  C.  C.  A.  566.  It  was  however,  subsequent- 
ly modified  by  the  Supreme  Court  in  Re 
Moore,  209  U.  S.  490,  28  Sup.  Ct.  585,  52  L. 
ed.  904,  14  Ann.  Cas.  1164,  to  the  extent  that 
the  right  to  be  sued  in  the  district  in  which 
either  the  plaintiff  or  the  defendant  resides 
is  personal  to  the  parties  and  might  be 
waived,  and  was  waived  by  a  nonresident  de- 
fendant in  an  action  brought  in  the  state 
court  filing  a  petition  for  removal,  and  by  a 
nonresident  plaintiff  filing  an  amended  com- 
plaint in  the  federal  court  after  removal  and 
signing  a  stipulation  giving  the  defendant 
time  in  which  to  plead  thereto,  and  it  may 
be  that  the^  appointment  by  a  foreign  corpo- 
ration of  a' local  agent  authorized  to  receive 
service  of  summons  in  all  actions  or  proceed- 
ings brought  in  the  federal  court  of  the  dis- 
trict of  his  residence  will  be  deemed  a  con- 
sent to  be  sued  in  such  district." 

There  is  no  waiver  of  the  right  to  removal 
by  defendants  making  their  defense  in  the 
state  court,  after  that  court  has,  over  defend- 
ant's objection,  declined  to  surrender  juris- 
diction in  the  case.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Chappell,  (W.  D.  Okla.  1913)  206  Fed. 
688. 

2.  How  DiVKBSS  Citizenship  Made  to 

Appeab. 

From  the  record.  —  To  the  same  effect  as 
the  original  note,  see  West  Side  R.  Co.  v. 
California  Pac  R.  Co.,  (N.  D.  Cai.  1913) 
202  Fed.  331. 

When  on  the  face  df  the  record  plaintiff 
appears  to  have  a  cause  of  action  against 
each  of  the  defendants  joined,  one  of  whom  is 
a  resident  of  the  same  state  as  plaintiff,  it 
is  not  material  that  the  actual  purpose  of 
plaintiff  in  joining  the  resident  detendant 
was  to  prevent  a  removal  of  the  cause  to  the 
federal  court.  Armstrong  v.  Kansas  City 
Southern  Ry.  Co.,  (W.  D.  Ark.  1911)  192 
Fed.  608. 

It  is  well  settled  that  the  record  must 
affirmatively  show  jurisdiction  to  make  the 
removal,  and  that  the  facts  necessary  to 
show  diversity  of  citizenship  msy  not  be 
left  to  argument  or  inference.  Rife  v.  Lum- 
ber Underwriters,  (C.  C.  A.  6th  Cir.  1913) 
204  Fed.  32. 

Where  jurisdiction  depends  upon  diversity 
of  citizenship,  such  citizenship,  or  the  facts 
which  in  legal  intendment  constitute  it,  must 
be  distinctly  or  positively  averred  in  the 
pleadings  or  appear  positively  and  with 
equal  distinctness  in  other  parts  of  the  rec- 
ord. McEldownev  v.  Card,  (E.  D.  Tenn. 
1911)  193  Fed.  475.  And  in  determining 
whether  there  is  a  case  for  removal  it  is  the 
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duty  of  the  state  court  to  examine,  not  only 
the  petition  for  removal,  but  the  rest  of  the 
record.  Missouri,  K.  &  T.  Ry.  Co.  v.  Chap- 
pell,   (W.  D.  Okla,  1913)   206  Fed.  688. 

3.  How  Amouitt  in  Controvebst  Made  to 

Appeab. 

Though  a  party  may  allege  facts  in  his 
complaint  from  which  it  appears  that  more 
than  $2,000  is  due  him,  yet,  if  he  limit  his 
demand  to  less  than  that  amount,  the  cause 
cannot  be  removed  to  the  federal  court  on 
the  ground  of  diverse  citizenship.  Lesh  ▼. 
Bailey,  (1911)  49  Ind.  App.  254,  95  N.  £. 
341.  See  also  Collins  ▼.  Twin  Falls  North 
Side  Land  &  Water  Co.,  (D.  C.  Idaho  1913) 
204  Fed.  134,  wherein  it  was  held  that  the 
plaintiff  may  in  his  prayer  waive  a  part 
of  the  recovery  to  which,  according  to  the 
averments  of  the  complaint,  he  is  entitled, 
and  thus  avoid  removaL 

Where  the  allegation  of  the  amount  in  con- 
troversy stands  admitted  for  want  of  a  denial, 
the  federal  court  will  take  jurisdiction. 
Studebaker  v.  Salina  Waterworks  Co.,  (D. 
C.  Kan.  1912)    195  Fed.  164. 

If  the  plaintiff  amends  his  petition  increas- 
ing the  amount  or  ad  damnum,  so  as  to  con- 
stitute a  removable  cause,  the  right  to  re- 
move is  thereby  given,  and,  if  the  defendant 
by  proper  application  in  due  time  avails  it- 
self of  that  right,  it  cannot  be  denied.  Ft. 
Smith  &  W.  R.  Co.,  v.  Blevins,  (Okla.  1913) 
130  Pac.  625. 

If  the  amount  in  controversy  affirmatively 
appears  from  the  pleadings  on  file  to  be  less 
than  $2,0(X),  though  the  petition  for  removal 
asserts  it  to  exceed  that  sum,  the  state  court 
does  not  lose  jurisdiction  of  the  case.  Bacon 
V.  Iowa  Cent.  Ry.  Co.,  (la.  1912)  137  N.  W. 
1011. 

4.  Who  Mat  Remove  the  Suit. 

Only  the  defendant  has  the  right  to  re- 
move a  suit.  Hagerla  v.  Mississippi  River 
Power  Co.,    (S.  D.  la.  1912)    202  Fed.  771. 

Where  there  are  several  defendants  joined, 
a  removal  cannot  be  had,  unless  it  appear 
from  the  record  that  the  defendant  seeking 
it  is  the  sole,  proper,  or  necesssdry  party  de- 
fendant in  the  action.  West  Side  R.  Co.  v. 
California  Pac.  R.  Co.,  (N.  D.  Cal.  1913) 
202  Fed.  331. 

One  of  several  defendants  cannot  remove 
the  cause  where  there  is  no  separate  contro* 
versy  though  the  rule  does  not  apply  where 
one  only  of  two  defendants  has  been  served. 
Bowles  V.  H.  J.  Heinz  Co.,  (S.  D.  N.  Y. 
1911)    188  Fed.  937. 

When  a  suit  is  brought  in  a  state  court 
by  a  nonresident  against  two  defendants,  one 
a  nonresident  and  the  other  a  resident,  be- 
tween the  latter  of  whom  and  the  plaintiff, 
therefore,  there  is  no  diversity  of  citizenship, 
in  determining  whether  there  is  liability  on 
the  part  of  the  resident  and  nonremoving  de- 
fendant and  that  jointly  with  the  other  de- 
fendant, which,  if  so,  will  render  the  cause 
nonremovable,  the  law  of  the  state  where  the 
suit  is  brought  governs.    M'AUister  v.  Chesa 
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peake  &  O.  R.  Co.,    (£.  D.  Ky.  1912)    198 
Fed.  660. 

Joint  tortfeasors.  —  Where  one  is.  injured 
by  the  concurrent  negligence  of  two  persons 
he  may  join  them  in  one  action,  in  which 
case  it  is  not  a  good  ground  for  tiie  removal 
of  the  action  from  a  state  court  to  a  fed- 
eral court  that  one  of  the  defendants  was 
a  citizen  of  another  state.  The  fact  that  the 
plaintiff  might  have  sued  the  defendants 
separately,  in  which  case  one  of  these  defend- 
ants would  have  been  entitled  to  remove  the 
action  against  him  to  a  federal  court,  is  im- 
material. Chicago,  R.  I.  k  P.  R.  Co.  v. 
Dowell,  (1913)  229  U.  S.  102,  33  S.  Ct.  684, 
57  U.  S.  (L.  ed.)  1090,  affirming  (1910)  83 
Kan.  562,  112  Pac.  136. 

Where  a  defendant  in  condemnation  pro- 
ceedings purchased  the  land  in  question  after 
maps  of  the  land  had  been  filed  in  the  county 
clerk's  office  and  notices  posted  on  the  prop- 
erty and  published  in  tne  newspapers,  but 
before  the  petition  for  condemnation  had 
been  filed  in  the  state  court,  it  was  held 
that  he  had  a  right  to  remove  the  cause  to 
the  federal  court  on  a  proper  showing  of 
diverse  citizenship  as  the  proceedings  were 
not  commenced  until  the  petition  waa  filed 
in  the  state  court.  In  re  Bensel,  (C.  C.  A. 
2d  Cir.  1913)    206  Fed.  369. 

Being  nonresidents  of  that  state.  —  To  the 
same  effect  as  the  original  note,  see  Drovers' 
Deposit  Nat.  Bank  v.  Tichenor,  (E.  D.  Wis. 
1913)   202  Fed.  1013. 

The  defendant,  if  a  resident  of  the  state, 
has  not  the  right  of  removal  on  the  ground 
of  diversity  'of  citizenship.  Dalles  &  Rock- 
land Ferry  Co.  v.  Hendryx,  (C.  C.  Ore.  1911) 
189  Fed.  266. 

If  an  alien  sues  a  citizen  in  a  state  court 
in  the  district  of  the  citizen's  residence,  the 
citizen  cannot  remove  the  case,  not  being  a 
nonresident  defendant.  H.  J.  Decker,  Jr^ 
&  Co.  V.  Southern  Ry.  Co.,  (N.  D.  Ala.  1911) 
189  Fed.  224. 

A  railroad  corporation  may  be  a  resident 
of  any  state  in  which  it  has  its  line.    Bogue 
V.  Chicago,  B.  &  Q.  R.  (>).,  (S.  D.  la.  1912) 
193  Fed.  728. 

Aliens.  —  In  Attleboro  Mfg.  Co.  ▼.  Frank- 
fort Marine,  Accident  &  Plate  Glass  Ins.  Co., 
(D.  C.  Mass.  1913)  2^2  Fed.  293,  the  plain- 
tiff, a  Rhode  Island  corporation  engaged  in 
business  in  Massachusetts,  brought  suit  in 
the  state  court  against  a  corporation  organ- 
ized under  the  laws  of  the  empire  of  Ger- 
many but  engaged  in  the  insurance  business 
in  Massachusetts.  It  was  held  that  the  de- 
fendant was  entitled  to  remove  the  suit  into 
the  federal  court  of  Massachusetts.  The 
court  said:  "The  plaintiff  seeks  auch  a 
construction  of  the  act  as  restricts  an  alien 
defendant's  right  of  removal  to  cases  in 
which  the  suit  against  the  alien  is  brought 
in  the  district  of  the  plaintiff's  residence. 
Plaintiff  cites  from  Cochran  v.  Montgomery, 
199  U.  S.  260,  273,  26  Sup.  Ct.  58,  63  (50 
L.  ed.  182,  4  Ann.  Cas.  451),  the  following: 
*The  main  purpose  of  the  act  of  1887,  as  has 
been  repeatedly  said,  is  to  restrict  the  juris- 
diction, and  this  ^vas  largely  accomplished  in 
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the  matter  of  removals  by  withholding  the 
right  from  plaintiffs  and  only  according  it 
to  defendants  when  sued  in  the  plaintiff's 
district/  It  is  argued  that  it  is  not  the 
policy  of  the  law  to  give  to  aliens  privileges 
not  granted  to  citizens,  and  that  if  the  de- 
fendant in  the  present  suit,  instead  of  being 
an  alien,  had  been  a  citizen  of  one  of  the 
United  States,  he  would  not  have  had  the 
privilege,  against  the  plaintiff's  objection,  of 
having  his  case  tried  in  the  federal  court. 
The  inability  of  a  citizen  to  remove  in  such 
a  case  is  due,  however,  to  provisions  of  the 
Removal  Act  that  relate  specifically  to  ac- 
tions between  citizens  of  different  states, 
meaning  thereby  citizens  of  different  states 
of  the  Union.  Section  1  provides  that  such 
actions  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or  the 
defendant.  Section  2  of  the  act  provides  for 
removal  'by  the  defendant  or  defendants 
therein  beins  nonresidents  of  the  state.' 
It  follows,  of  course,  that  the  words  'being 
nonresidents'  preclude  a  citizen  defendant 
from  removing  when  sued  in  the  courts  of 
his  own  state.  It  by  no  means  follows,  how- 
ever, that  the  sole  purpose  of  the  removal 
acts,  so  far  as  they  relate  to  aliens,  was  to 
enable  a  defendant  to  avoid  the  trial  of  a 
case  in  the  state  court  of  the  plaintiff's  resi- 
dence. By  article  3,  §  2,  of  the  Constitution 
of  the  United  States,  the  judicial  power  was 
extended  to  controversies  between  a  state  or 
the  citizens  thereof,  and  foreign  states,  citi- 
zens, or  subjects.  The  statutes  in  pursuance 
of  this  provision'  which  grant  to  aliens  the 
right  to  a  federal  tribunal  have  not  express- 
ly limited  this  right  to  the  single  case  where 
the  ajien  is  sued  in  the  state  of  the  plaintiff's 
residence.  To  impose  such  a  limitation  by 
construction  would  be  to  go  beyond  the  clear 
terms  of  the  Removal  Act,  and  to  cut  down 
the  right  of  removal  given  to  an  alien 
through  a  reference  to  provisions  which  are 
expressly  confined  to  an  action  between  citi- 
zens of  different  states  of  the  Union.  The 
suggestion  that  an  alien  should  have  no 
greater  right  than  a  citizen  is  not  of  suffi- 
cient force  to  justify  the  limitation  of  the 
right  of  the  alien  defendant.  The  plaintiff 
cites  no  case  which  supports  its  contention, 
though  it  cites  many  cases  from  which  it 
seeks  to  deduce  the  principle  that  the  only 
purpose  of  the  act  is  to  enable  a  defendant 
to  escape  from  the  state  courts  of  the  plain- 
tiff's residence.  The  reason  for  affording  an 
alien  a  right  to  a  federal  tribunal  may  be 
much  broader  than  this,  as  indicated  by  the 
constitutional  provision  to  which  reference 
has  been  made.  The  argument  that  a  decision 
in  favor  of  this  defendant  would  practically 
reinstate  Revised  Statutes,  §  629,  subsec.  1, 
which,  as  stated  in  O'Conor  v.  Texas,  202  U. 
S.  501,  26  Sup.  Ct.  726,  50  L.  ed.  1120,  has 
been  repealed,  seems  of  little  force.  On  the 
contrary,  the  fact  that  for  a  very  long  pe- 
riod of  time  the  right  of  removal  which  the 
alien  defendant  now  asserts  was  clear  and 
undisputed  supports  a  natural  construction 
of  the  statute  which  preserves  that  right  un- 
impaired, rather  than  a  construction  which. 
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without  express  warrant  in  the  terms  of  the 
act,  cuts  down  a  long  recognized  right.  Ihere 
seems  to  be  nothing  unreasonable  in  giving 
the  act  a  construction  favorable  to  the  de- 
fendant, and  this  construction  is  directly 
supported  by  the  decision  of  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in 
Wind  River  Lumber  Co.  v.  Frankfort  M.,  A. 
&  P.  G.  Co.,  196  Fed.  340.  This  case  is 
directly  in  point  and  seems  a  satisfactory 
and  sufficient  authority." 

6.  Petition  for  Removal. 

Averment  as  to  citizenship  of  plaintiff. — 
Where  a  petition  for  removal  of  a  cause  for 
diverse  citizenship  alleged  that  the  plaintiff 
"who,  08  appears  from  her  petition,  at  the 
time  of  the  commencement  of  said  suit  was, 
and  ever  since  has  been,  and  now  is,  a  citi- 
zen and  resident  of  the.  western  district  of 
the  state  of  Oklahoma,"  it  was  held  that  the 
averment  of  the  citizenship  of  the  plaintiff 
was  not  insufficient  although  the  petition  of 
the  plaintiff  referred  to  did  not  fully  sustain 
the  allegation  of  residence.  Missouri,  K.  & 
T.  Ry.  Co.  V.  Chappell,  (W.  D.  Okla.  1913) 
206  Fed.  688. 

Averment  of  citizenship  of  corporation. — 
To  the  same  effect  as  the  original  note,  see 
Wells  V.  Russellville  Anthracite  Coal  Min. 
Co.,   (E.  D.  Ark.  1913)    206  Fed.  528. 

Averment  of  diversity  of  citizenship.  —  The 
diversity  of  citizenship  to  authorize  a  re- 
moval need  not  be  alleged  in  the  petition  for 
removal,  when  it  appears  from  the  complaint 
or  any  part  of  the  record  when  the  petition 
for  removal  was  filed.  Wells  v.  Russellville 
Anthracite  Coal  Min.  Co.,  (E.  D.  Ark.  1913) 
206  Fed.  528. 

Facts  taken  as  true.  —  The  facts  stated  in 
the  petition  for  removal,  which  do  not  con- 
flict with  anything  contained  in  the  plead- 
ings in  the  suit  removed,  will  be  taken  as 
true  unless  traversed.  Camp  v.  Field,  (N. 
D.  Ga.  1911)  189  Fed.  285. 

Fraudulent  joinder  to  prevent  removal. — 
The  plaintiff  may  in  good  faith  proceed  in 
the  state  courts  upon  an  action  which  he  al- 
leges to  be  joint,  if  it  be  so  really,  or  if  it 
is  sufliciently  uncertain  as  not  to  justify  the 
inference  that  the  allegation  that  the  liabil- 
ity is  a  joint  one  is  merely  colorable  or  pre- 
tensive.  But  it  is  the  duty  of  the  federal 
courts  not  to  sanction  devices  intended  to 
prevent  removals  to  the  federal  courts  where 
one  has  that  right,  and  to  be  equally  vigi- 
lant to  protect  the  right  to  proceed  in  the 
federal  court  as  to  permit  the  state  courts 
in  proper  cases  to  retain  their  own  jurisdic- 
tion. Price  V.  Southern  Power  Co.,  (W.  D. 
S.  C.  1913)   206  Fed.  496. 

'^A  fraudulent  joinder  made  to  defeat  the 
federal  jurisdiction  will  not,  if  established, 
be  permitted  to  accomplish  its  purpose;  and 
the  court,  upon  sufficient  application,  will 
look  behind  mere  ingenuity  of  pleading,  to 
the  extent  even  of  scrutinizing  the  facts  al- 
leged upon  which  the  propriety  of  the  joinder 
is  asserted.  In  such  cases  the  true  rule  is 
that  the  federal  court  upon  a  proper  petition 
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for  removal  may  examine  into  the  merits 
sufficiently  to  determine  whether  the  allega- 
tions by  reason  of  which  a  nonresident  ue- 
fendant  may  be  sued  in  a  state  court  are 
fraudulently  and  tictitiously  made  for  the 
purpose  of  preventing  removal.  More  tlian 
that,  it  is  its  duty  to  make  such  examination. 
It  is  undoubtedly  true  that  the  mere  fact 
that  the  joinder  was  made  for  the  obvious  or 
admitted  purpose  of  defeating  the  jurisdic- 
tion of  the  national  courts  wiil  not  suffice 
to  confer  jurisdiction  upon  them,  provided 
a  cause  of  action  exists  against  the  resideftt 
defendant  joined.  Good  laith  must  attend 
the  joinder.  It  will  not  be  exacted  that  the 
action  must  ultimately  succeed,  but  there 
must  be  reasonable  ground  from  the  existing 
state  of  laws  and  facts  to  believe  that  the 
cause  of  action  has  merit;  and  it  must  be 
stated  in  good  faith.  The  fraud  here  under 
consideration  is  simply  a  purpose  to  deny  to 
the  nonresident  defendant  the  right  of  hav- 
ing his  case  tried  in  the  jurisdiction  to  which 
he  would  otherwise  be  entitled  by  the  un- 
warranted joinder  as  a  codefendant  of  one 
against  whom  the  jplaintiff  knows,  or  has 
sufficient  reason  in  law  to  know,  he  has  no 
legal  ground  for  suit.  This  may  appear  up- 
on the  face  of  the  pleading,  or  it  may  be 
skillfully  concealed  by  allegations  that  are 
untrue  and  unjustified.  The  duty  of  this 
court  is  the  same  in  either  case,  except  that 
the  latter  involves  inquiry  into  the  facts 
stated,  while  the  former  docs  not.  It  is  well 
settled  that  when  it  is  disclosed,  either  upon 
the  face  of  the  complaint  or  in  a  showing 
by  affidavit,  or  by  oral  testimony  taken  upon 
plea,  that  the  plaintiff  has  no  cause  of  action 
against  the  employ^  who  is  made  defendant, 
the  cause  is  removable  by  the  other  defendant 
if  the  proper  diversity  of  citizenship  exists 
between  that  defendant  and  the  plaintiff.  .  .  . 
Ify  in  the  examination  in  this  court,  there- 
in authorized  and  approved,  it  appears  either 
that  no  case  at  all  is  stated  against  the  resi- 
dent defendant,  or  if  apparently  stated,  that 
fraud  has  been  employed  in  presenting  the 
facts  for  the  purpose  of  defeating  the  federal 
jurisdiction,  then  it  is  the  duty  of  this  court 
so  to  declare  even  though  the  possible  effect 
might  be  ultimately  to  defeat  the  entire 
cause  of  action.  Upon  no  other  basis  can 
effect  be  given  to  the  conceded  power  of  the 
courts  to  protect  themselves  against  frauds 
upon  their  jurisdiction.  Otherwise,  nonresi- 
dent defendants  would  be  at  the  mercy  of 
the  ingenious,  but  disinprenuous,  pleader." 
Clark  v.  Chicago.  R.  I.  &  P.  Ry.  Co.  (W.  D. 
Mo.  1912)    194  Fed.  505. 

The  rule  which  permits  a  removal  to  the 
federal  court  in  case  of  the  fraudulent  join- 
der of  defendants  whose  presence  destroys 
diversity  of  citizenship  cannot  be  carried  to 
the  extent  of  permitting  such  fraudulent 
joinder  to  be  inferred  from  the  fact  only  that 
no  cause  of  action  is  found  to  exist  against 
any  defendant,  resident  or  nonresident,  or  of 
permitting  removal  in  a  case  where  the  negli- 
gence of  the  corporate  defendant  can  be 
made  out  only  by  proof  of  negligence  of  the 
servant    alleged    to    be    fraudulently    joined, 
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but  against  whom  a  cause  of  action  is  stated. 
Enos  V.  Kentucky  Distilleries  &  Warehouat 
Co.,   (C.  C.  A.  6th  Cir.  1911)    189  Fed.  3i2. 

In  McGarvey  v.  Butte  Miner  Co.,  (D.  C 
Mont.  1912)  199  Fed.  671,  on  a  motion  to  re- 
mand an  action  removed  for  alleged  fraudu- 
lent joinder,  the  court  said:  "Upon  the 
facts  that  may  be  taken  as  proven  hereon, 
the  removing  defendant  contends  that  the 
law  is  that  its  codefendant,  whose  joinder, 
unless  proven  fraudulent,  defeats  removal, 
is  not  liable;  and  hence  the  conclusion, 
fraudulent  joinder.     Plaintiff,  contra. 

''The  law  is  fairly  debatable.  But  if  plain- 
tiff knew  the  aforesaid  facts,  and  if  the  law 
be  as  claimed  by  the  defendant,  these  are 
but  circumstances,  and  not  conclusive  of 
fraudulent  joinder.  Where  the  law  is  locally 
unsettled,  it  is  the  right  of  plaintiff  to 
adopt  and  fairly  urge  that  view  thereof  that 
best  serves  his  interests,  to  join  defendants 
accordingly,  and,  if  the  case  be  not  other- 
wise removable,  to  secure  a  trial  and  determi- 
nation  of  the  disputed  issues,  fact  and  law, 
upon  his  theory  and  in  the  forum  of  his 
choice,  the  state  court.  This  being  plaintiff's 
right,  its  exercise  is  not  fraudulent,  though 
its  chief  motive  be  to  prevent  removal  and 
compel  trial  in  the  state  court.  The  case 
on  removal  is  taken  to  be  what  plaintiff  in 
good  faith  has  made  it.  He  may  be  in  error 
in  respect  to  both  facts  and  law,  his  com- 
plaint may  show  misjoinder  on  its  face,  but 
fraud  cannot  be  predicated  upon  his  mere 
mistakes,  though  they  defeat  removaL  The 
exercise  of  the  right  aforesaid  is  consistent 
with  good  faith,  for  law  is  not  settled  by  a 
litigant's  belief  or  contention,  but  by  the 
court's  determination.  This  determination 
is  for  the  trial,  and  not  on  remand.  On  re- 
mand, the  issue  is  not  what  is  the  law  of 
the  case,  but  is  the  joinder  fraudulent?  And 
the  fraud  to  be  alleged  and  proven  to  make 
out  fraudulent  joinder  ifr  essentially  that  in 
any  case — in  general,  willful  or  negligent 
misstatement  of  fact. 

"Fraudulent  joinder  is  not  proven  here;  this 
court  has  no  jurisdiction  of  the  action,  and 
the  motion  to  remand  is  granted." 

Where  the  claim  is  made  in  the  petition 
for  removal  that  the  joinder  has  been  fraudu- 
lently made  for  the  purpose  of  preventing  a 
removal,  the  questiotp  of  fraud  in  the  join- 
der must  be  tried  and  determined  in  the  fed- 
eral court.  Price  v.  Southern  Power  Co., 
(W.  D.  S.  C.  1013)   206  Fed.  496. 

A  defendant  who  alleges  that  another  was 
fraudulently  joined  in  an  action  as  a  party 
defendant  for  the  purpose  of  preventing  a 
removal  of  the  action  for  diverse  citizenship, 
has  the  burden  of  proving  such  allegation. 
Evans  v.  Sioux  Citv  Service  Co.,  (N.  D.  la. 
1913)  206  Fed.  841." 

"The  existence  of  fraud  may  be  established 
as  in  othor  cases  from  circumstances.  It 
is  very  seldom  that  fraud  can  be  established, 
except  by  inference  drawn  from  the  circum- 
stances of  the  case.  If  it  be  clear  that  legal- 
ly the  defendant  who  is  a  citizen  of  the  same 
state  as  the  plaintiff  can  be  liable  to  the 
plaintiff  on  no  reasonably   legal  ground  on 
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the  bause  of  action  set  up  in  the  complaint 
or  declaration,  and  that  the  plaintiff  knew 
or  must  be  presumed  to  have  known  such 
to  be  the  case,  then  the  joinder  as  a  code- 
fendant  of  such  citizen  of  the  same  state  as 
plaintiff,  the  presence  of  which  codefendant 
cannot  be  justified  by  any  legal  rule  as  to 
parties,  so  as  that  his  presence  as  a  defend- 
ant is  explainable  only  by  the  joinder  hay- 
ing been  pretensively  made  so  as  to  defeat 
a  removal.  This  would  justify  the  infer- 
ence that  the  joinder  was  a  fraudulent  one 
on  the  part  of  the  plaintiff."  Price  v.  South- 
em  Power  Co.,  (W.  D.  S.  0.  1913)  206  Fed. 
496. 

III.  Sepabable  Gontbovebsies. 

1.  "Between  Citizens  or  Diffebbnt 

States." 

A  suit  or  action  is  not  removable  unless 
the  controversy  is  one  "wholly  between  citi- 
zens of  different  states  which  can  be  fully  de- 
termined as  between  them."  The  settled  rule 
of  construction  of  this  provision  is  that  the 
whole  subject-matter  oi  the  suit  must  be 
capable  of  being  fully  determined  as  between 
citizens  of  different  states,  and  complete  re- 
lief afforded  as  to  the  separate  cause  of  ac- 
tion without  the  presence  of  others  origin- 
ally made  parties  to  the  suit.  In  re  Silvies 
River,   (D.  C.  Ore.  1912)   199  Fed.  495. 

"Such  controversy  must  arise  upon  the 
pleadings  between  one  or  more  parties  on  the 
one  side  and  one  or  more  of  several  parties 
on  the  other;  as  distinguished  from  some 
other  controversy  also  arising  in  the  action 
upon  the  pleadings,  between  such  party  or 
parties  on  the  one  side  and  other  additional 
parties  on  the  other  side.  There  can  be  no 
"separable  controversy"  in  an  action  where 
there  is  a  single  plaintiff  and  a  single  defend- 
ant. Drovers'  Deposit  Nat.  Bank  v.  Tichenor, 
(E.   D.  Wis.  1913)    202   Fed.  1013. 

2.  Who  Mat  Remove. 

It  is  only  nonresident  defendants  who  may 
remove  the  cause.  Drovers*  Deposit  Nat. 
Bank  v.  Tichenor,  (E.  D.  Wis.  1913)  202 
Fed.  1013. 

Joinder  of  all  defendants  to  separable  con- 
troversy.—  In  Buck  v.  Felder,  (M.  D.  Tenn. 
1911)  196  Fed.  419,  the  court  said:  "Where 
there  is  in  the  suit  such  a  separate  contro- 
versy 'wholly  between  citizens  of  different 
states,'  it  is  not  necessary  that  all  the  de- 
fendants to  that  controversy  join  in  the  pe- 
tition for  removal,  as  was  required  under  the 
earlier  Act  of  July  27,  1866,  c.  288,  14  Stat. 
306  (Barney  v.  Latham,  supra,  103  U.  S.  at 
page  210,  26  L.  ed.  514),  but  under  the  ex- 
press terms  of  the  Act  of  August  13,  1888,  c. 
866,  §  2,  25  Stat.  433— following  the  language 
of  the  previous  Act  of  March  3,  1875,  except 
in  that  right  of  removal  is  limited  to  defend- 
ants— 'either  one  or  more  of  the  defendants 
actually  interested  in  such  controversy  may 
remove  said   suit,'  that   is,   any  one  of  the 


defendants  actually  interested  in  such  sepa- 
rate controversy  between  citizens  of  different 
states  may  remove  the  suit.  Barney  v.  Lath- 
am, supra,  103  U.  S.  at  page  212,  26  L.  ed. 
614 ;  Hyde  v.  Ruble,  104  U.  S.  407,  409,  26  L. 
ed.  823;  Torrence  v,  Shedd,  supra,  144  U.  S. 
at  page  530,  12  Sup.  Ct.  726,  36  L.  ed.  628; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Martin,  178 
U.  S.  245,  247,  20  Sup.  Ct.  854,  44  L.  ed. 
1055;  New  England  Water  Works  Co.  v. 
Loan,  etc.,  Co.  (C.  C.  A.  7th  Cir.)  136  Fed.  521, 
69  C.  C,  A.  297;  Greene  v.  Klinger,  (C.  C.) 
10  Fed.  689;  Maine  v.  Gilman,  (C.  C.)  11 
Fed.  214,  215;  Grindrod  v.  Crine,  (C.  C.)  22 
Fed.  257;  Snow  v.  Smith,  (C.  C.)  88  Fed. 
657,  658;  Faison  v.  Hardy,  114  N.  C.  429, 
433,  19  S.  E.  701;  2  Fost.  Fed.  Pract.  3513. 
While  in  general  these  cases  contain  merely 
dicta  as  to  this  question  in  substantially 
the  language  of  the  statute,  in  New  England 
Water  Works  Co.  v.  Loan  &  Trust  Co.,  supra, 
this  precise  point  was  involved  and  deter- 
mined, and  it  was  specifically  held  by  the 
Circuit  Court  of  Appeals  for  the  Seventh  Cir* 
cuit  that  under  a  bill  filed  in  a  state  court 
of  Illinois  to  foreclose  a  mortgage,  to  which 
there  were  various  defendants,  as  the  bill 
disclosed  a  separate  controversy  as  to 
whether  the  mortgage  covered  a  certain 
pumping  station,  which  was  wholly  between 
citizens  of  different  states,  that  is,  the  com- 
plainants Farmers'  Loan  &  Trust  Company, 
a  citizen  of  New  York,  on  the  one  side,  and 
certain  of  the  defendants,  namely,  the  Bos- 
ton Water  &  Light  Company,  a  citizen  of 
Maine,  and  the  International  Trust  Company, 
a  citizen  of  Massachusetts,  and  possibly  the 
New  England  Water  Works  Company,  a  citi- 
zen of  Rhode  Island,  on  the  other  side,  the 
Boston  Water  &  Light  Company  bein^  one  of 
the  several  defendants  interested  in  such 
separate  controversy  was  entitled  to  remove 
the  entire  suit  into  the  federal  court,  on  its 
own  petition  alone.  No  cases  appear  to  the 
contrary;  and  this  conclusion  accords  with 
the  clear  and  specific  language  of  the  Act. 
The  inference  is  unavoidable  that  if  '  Con- 
gress had  intended  that  all  the  defendants 
actually  interested  in  the  separate  contro- 
versy must  join  in  removing  the  suit,  it 
would  not  have  provided  in  the  Act  that 
'either  one  or  more  of  the  defendants  actual- 
ly interested  in  such  controversy'  might  re- 
move the  suit,  but,  following  the  language 
of  the  sentence  immediately  preceding  in 
reference  to  the  removal  of  suits  in  general, 
would  have  provided  that  'the  defendant  or 
defendants'  actually  interested  in  such  con- 
troversy might  remove  the  suit." 

Amendment.  ^  A  petition  for  removal 
based  on  diverse  citizenship  cannot  be  amend- 
ed so  as  to  show  a  separable  controversy, 
after  the  time  defendant  is  required  to  an- 
swer or  plead  to  the  plaintiff's  petition  in 
the  state  court.  The  reason  is  that  this 
is  not  properly  an  amendment  to  the  original 
petition  for  removal,  but  is  the  bringing  for- 
ward of  another  and  different  ground  of  re- 
moval, and  comes  too  late.  Thompson  t. 
Ward,  (N.  D.  la.  1912)   199  Fed.  861. 
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4.  Sepababue   Characteb   of   Contbovebst. 

Whole  subject-matter  capable  of  being  de- 
tennined.  —  To  the  Bame  effect  as  the  orig- 
inal note,  see  AfcMullen  v.  Hallcck  Cattle 
Co,  (C.  C.  Nev.  1910)  193  Fed.  282. 

Action  against  master  and  servant.  —  To 
the  same  effect  as  the  original  note,  see  Ma- 
cutis  V.  Cudahy  Packing  Co.,  (D.  C.  Neb. 
1913)   203  Fed.  291. 

A  joint  action  against  a  mast^^r  and  his 
servant  for  personal  injuries  suffered  by  the 
plaintifT  due  to  the  negligence  of  the  serv- 
ant cannot  be  converted  into  a  separable  con- 
troversy for  the  purpose  of  removal,  because 
of  the  fact  that  one  of  the  defendants  is  a 
nonresident.  Stevenson  v.  Illinois  Cent.  R. 
Co.,   (VV.  D.  Ky.  1911)   192  Fed.  956. 

An  action  against  a  railroad  company  for 
a  violation  of  the  Safety  Appliance  Act  and 
an  action  against  the  company  and  its  engi- 
neer for  common  law  negligence  of  the  engi- 
neer in  the  management  of  his  train  present 
separable  controversies.  Nichols  v.  Chesa- 
peake &  O.  Ry.  Co.,  (CCA.  6th  Cir.  1912) 
195  Fed.  913. 

In  Armstrong  ▼.  Kansas  City  Southern  Ry. 
Co.,  (W.  D.  Ark.  1911)  192  Fed.  608,  one  of 
the  questions  in  dispute  was  whether  a  suit 
against  a  railway  company  and  a  servant  for 
a  negligent  act  of  the  servant  was  removable 
by  the  corporation  as  a  separable  controversy, 
where  the  amount  involved  exceeded  $2,000 
exclusive  of  interest  and  costs,  and  requisite 
diversity  of  citizenship  existed  between  the 
company  and  the  plaintiff,  the  citizenship  of 
the  individual  defendant  sued  with  the  com- 
pany as  joint  tortfeasor  being  identical  with 
that  of  the  plaintiff.  The  answer  was  in  the 
negative  on  the  authority  of  Alabama  G.  S. 
R.  Co.  V.  Thompson,  (1906)  200  U.  S.  215, 
26  S.  Ct.  161,  50  U.  S.  (L.  ed.)  441,  4  Ann. 
Cas.  1147. 

Stockholder's  suit.  —  In  Crawford  v.  Seat^ 
tie,  R.  &  S.  R.  Co.,  (W.  D.  Wash.  1912)  198 
Fed.  920.  which  was  a  suit  by  a  stockholder 
in  a  railroad  corporation  against  the  corpora- 
tion and  certain  stockholders,  it  was  held 
that  the  facts  did  not  show  a  separable  con- 
troversy. 

"Where  concurrent  negligence  is  charged, 
the  controversy  is  not  separable."  Goede  v. 
City  of  Colorado  Springs,  (D.  C  Colo.  1912) 
200  Fed.  99. 

Concurrent  and  distinct  acts  of  negligence. 
—  Although  there  may,  in  a  suit  against  two 
or  more  defendants,  one  of  whom  is  a  non- 
resident, be  charges  of  concurrent  negligence 


against  all,  yet,  if  there  be  also  a  distinet 
charge  of  negligence  against  the  nonresident 
alone  sufficient  in  and  of  itBelf  to  give  rise 
to  a  cause  of  action,  the  case  is  one  involv- 
ing a  separable  controversy  between  citizeits 
of  different  states,  and  therefore  removable 
to  the  proper  United  States  court.  Cayee 
V.  Southern  Ry.  Co.,  (N.  D.  Ga.  1912)  195 
Fed.  786. 

Tort  action  against  city  and  property 
owner.  —  Where  in  an  action  a^inst  a  prop- 
erty owner  and  a  city  for  injuries  received 
by  slipping  on  an  icy  sidewalk,  the  plain- 
tiff alleged  negligence  in  permitting  water 
spouts  from  a  building  to  einpty  upon  tbe 
sidewalk;  in  permitting  the  gutter  of  the 
building  to  become  leaky  causing-  water  to 
drip  upon  the  sidewalk;  and  in  constructing 
the  sidewalk  in  such  a  manner  as  to  empty 
its  water  toward  the  building  rather  than 
toward  the  street,  it  was  held  that  a  sepa- 
rable controversy  was  not  shown.  Goede  v. 
City  of  Colorado  Springs,  (D.  C.  Colo.  1912) 
200  Fed.  99. 

6.  How    Sepaaabi^    Coktbovebst    Made  to 

Appeab. 

From  pleadings  at  time  of  fiUng  petition.  — 
''While  it  is  well  settled  that  in  determining 
whether  or  not  there  is  a  separate  contro- 
versy, 'in  the  absence  of  a  showing  of  fraudu- 
lent joinder,'  the  cause  of  action  must  be 
taken  as  that  which  the  plaintiff  alleges  it 
to  be  in  his  pleadings  (Alabama  G.  S.  K  Co. 
V.  Thompson,  (1906)  200  U.  S.  206,  26  S. 
Ct.  161,  50  U.  S.  (L.  ed.)  441,  4  Ann.  Cas. 
1147,  and  cases  cited),  it  is  equally  well 
settled  that  the  averments  of  the  declaration 
are  not  conclusive  where  the  nonresident  de- 
fendant, as  a  ground  for  removal,  attacks 
the  bona  fide  character  of  the  averments  of 
the  declaration  in  reference  to  a  local  de- 
fendant and  avers  that  such  local  defendant 
was  joined  as  a  party  defendant  in  bad 
faith  for  the  sole  purpose  of  preventing  a 
removal  to  this  court,  and  that  if  upon  in- 
quiry by  the  federal  court  it  is  established 
to  the  satisfaction  of  the  court  that  the 
averments  in  the  declaration  in  reference  to 
the  local  defendant  were  not  made  in  good 
faith,  but  such  defendant  was  joined  for  the 
sole  purpose  of  defeating  the  removal  to  the 
federal  court,  the  case  will  be  held  to  be 
removable  as  though  such  local  defendant 
had  not  been  joined."  Lewis  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.,  (E.  D.  Tenn.  1910) 
192  Fed.  654. 


Vol.  IV,  p.  349,  sec.  3. 

I.  In  Genebal. 

Removal  proceedings  are  in  the  nature  of 
process  to  bring  the  parties  before  a  United 
States  court.  —  As  in  other  forms  of  process, 
the  litigant  has  the  right  to  rely  upon  the 
statute  and  to  insist  that,  in  compliance 
with  its  terms,  the  case  shall  be  taken  from 
the  state  to  the  federal  coui*t  in  the  proper 
district,  on  motion  of  the  proper  person,  at 
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the  proper  time,  and  on  giving  the  proper 
bond.  But  these  provisions  are  for  the  bene- 
fit of  the  defendant  and  intended  to  seeure 
his  appearance.  When  that  result  is  ae- 
complished  by  his  voluntary  attendance,  the 
court  will  not,  of  its  own  motion,  inquire 
as  to  the  regularity  of  the  issue  or  service 
of  the  process, — or,  indeed,  whether  there 
was   any   process   at   all,   since  it   could  be 


Vol  IV,  p.  349,  sec.  3. 


JUDICIARY. 


VoL  IV,  p.  371,  sec.  5. 


waived,  in  whole  or  in  part,  either  expressly 
or  by  failing  seasonably  to  object.  Mackay 
v.  Vinta  Development  Co.,  (1913)  229  U. 
S.  173,  33  S.  Ct.  638,  57  U.  S.  (L.  ed.)  1138. 

II.  Petition   fob  B£hoval. 

Time  to  file  petition  for  removal. — By  the 
express  provisions  of  the  section  the  peti- 
tion for  removal  must  be  filed  "at  the  time 
or  at  any  time  before  the  defendant  is  re- 
quired by  the  laws  of  the  state  or  the  rule 
of  the  state  court  in  which  such  suit  is 
brought  to  answer  or  plead  to  the  declara- 
tion or  complaint  of  the  plaintiff."  Lilien- 
thal  V.  Carpenter,  Baggott  &  Co.,  (1912) 
148  Ky.  60,  146  S.  W.  2. 

"Required"  in  the  removal  act  has  refer- 
ence to  the  time  when  the  defendant  to 
avoid  any  default  must  necessarily  answer 
or  plead  to  the  complaint.  Until  that  time 
comes  and  at  it,  whether  fixed  by  statute,  by 
rule,  or  by  agreement  between  the  parties, 
whether  it  is  the  time  originally  limited  or 
that  time  extended,  the  right  of  removal 
continues,  and  can  be  exercised.  Extending 
the  time  to  answer  or  plead,  to  defend,  the 
principal  thing,  extends  the  time  for  removal, 
to  choose  the  forum  wherein  to  defend,  an 
included  incidental  thing.  The  time  to  plead 
is  the  measure  of  the  time  to  remove — is  the 
time  to  remove.  The  federal  law  and  the 
state  law  must  be  read  together.  The  for- 
mer prescribes  a  limitation;  the  latter  the 
extent  of  it.  Hansford  v.  Stone-Ordean- 
Wells  Co.,  (D.  C.  Mont.  1912)  201  Fed,  186. 
Compare  Wayt  v.  Standard  Nitrogen  Co., 
(N.  D.  Ga.  1911)  189  Fed.  231,  wherein  it 
was  held  that  the  application  for  removal 
must  be  made  at  or  before  the  time  defenses 
are  due,  and  not  when,  by  reason  of  some  ex- 
tension of  time,  or  failure  to  enter  default 
in  the  state  court,  defenses  might  still  be 
filed. 

8ul)8iitution  of  a  new  party  plaintiff  may 
extend  the  time  within  which  the  petition  for 
removal  may  be  filed,  for  such  substitution 
may  for  the  first  time  create  a  diversity  of 
citizenship.  Kelly  v.  Virginia  Bridge  &  Iron 
Co.,  (E.  D.  N.  C.  1913)  203  Fed.  566  where- 
in it  was  held  that  the  reasonable  construc- 
tion of  the  acts  of  Congress,  and  the  only 
one  which  will  prevent  the  right  of  removal, 
to  which  the  statute  declares  the  p^rty  to 
be  entitled,  from  being  defeated  by  circum- 
stances whollv  bevond  his  control,  is  to  hold 
that  the  incidental  provision  as  to  the  time 
must,  when  necessary  to  carry  out  the  pur- 
pose of  the  statute,  yield  to  the  principal 
enactment  as  to  the  right,  and  to  consider 
the  statute  as,  in  intention  and  effect,  per- 
mitting and  requiring  the  defendant  to  file 
a  petition  for  removal  as  soon  as  the  action 
assumes  the  shape  of  a  removable  case  in  the 
court  in  which  the  case  was  brought. 


Amending  petition  in  federal  court.  —  To 
the  same  effect  as  the  original  note,  see  Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Chappell,  (W.  D. 
Okla.   1913)    206  Fed.  688. 

If  a  suit  entered  upon  the  docket  of  a  Dis- 
trict Court  as  removed  was  never  in  law 
removed  from  the  state  court,  no  amendment 
of  the  record  made  in  the  federal  court  can 
affect  the  jurisdiction  of  the  state  court,  or 
put  the  case  rightfully  on  the  docket  of  the 
federal  court,  and  no  amendment  can  be 
made  in  the  federal  court  to  show  that  the 
case  was  a  proper  one  to  have  been  removed. 
If,  however,  sufficient  grounds  for  removal 
are  shown  on  the  record  as  presented  to  the 
state  court,  including  the  petition  for  re- 
moval, the  latter  may  be  amended  in  the 
federal  court  by  showing  more  fully  and  dis- 
tinctly the  facts  which  support  those 
grounds.  Missouri,  K.  &  T.  Ry,  Co.  v.  Chap- 
pell,  (W.  D.  Okla.  1913)   206  Fed.  688. 

IV.  Relative  AurnoRiTY  of  State  and  Cib- 

CUIT  CJOUETS. 

The  mere  filing  of  a  petition.  —  To  the  same 
effect  as  the  original  note,  see  Missouri,  K. 
&  T.  Ry.  Co.  V.  Chappell,  (W.  D.  Okla.  1913) 
206  Fed.  688. 

VI.  State  Coubt  to  Pbocekd  no  Fubtheb. 

In  general.  —  Where  the  defendant,  resi- 
dent of  another  state,  regularly  and  strictly 
files  his  petition  in  the  state  court  for  the 
removal  of  the  cause  to  the  United  States 
Circuit  Court,  and  a  sufficient  bond,  which 
is  offered  for  the  approval  of  the  state  court, 
the  said  court  is  ipso  facto  ousted  of  juris- 
diction; and  whether  an  order  for  reipoval  is 
granted  or  denied  by  the  state  court  all  fur- 
ther proceedings  therein  are  coram  non  ju- 
dice  and  void.  Ft.  Smith  A  W.  R.  Co.  v. 
Blevins,    (OHla.  1913)    130  Pac.  626. 

Where  there  is  a  separable  controversy  and 
the  requisite  diversity  of  citizenship,  it  is 
the  duty  of  the  state  court  to  accept  the  pe- 
tition and  bond  and  proceed  no  further  in 
the  case.  A  trial  and  judgment  thereafter 
would  be  coram  non  judice,  unless  its -juris- 
diction over  the  causes  and  the  parties  was 
in  some  way  restored.  Anderson  v.  United 
Realty  Co.,  (1911)  222  U.  S.  164,  32  S. 
Ct.  50,  56  U.  S.    (L.  ed.)    144. 

Enjoining  action  by  state  court.  —  After 
presentation  of  a  sufficient  petition  and  bond 
it  is  competent  for  the  District  Court,  by  a 
procedure  ancillary  in  its  nature — without 
violating  Revised  Statutes,  §  720,  4  Fed. 
Stat.  Annot.  609,  forbidding  a  federal  court 
from  enjoining  proceedings  m  a  state  court — 
to  restrain  the  party  against  whom  a  cause 
has  been  legally  removed  from  taking  further 
steps  in  the  state  court.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Chappell,  (W.  D.  Okla.  1913)  206 
Fed.  688. 


VqI.  IV,  p.  371,  sec.  5. 


"Shall  appear  to  the  satisfaction  of  said      to    determine   whether   the   record   exhibits 
Circuit  Court."  —  It  is  the  dutv  of  this  court      a    case    properly    removable,    regardless    of 
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whether  any  objection  was  taken  to  the  juris- 
diction of  the  federal  court,  either  in  the 
court  below  or  on  appeal.  Eife  v.  Lumber 
Underwriters,  (C.  C.  A.  6th  Cir.  1913)  204 
Fed.  32. 

The  District  Court  must  search  the  record 
and  .ascertain  therefrom  whether  it  has  ac- 
quired jurisdiction  of  the  action.  Springer 
V.  American  Tobacco  Co.,  (W.  D.  Ky.  1913) 
208  Fed.  199. 

How  question  of  jurisdiction  raised  and 
determined.  —  By  plea  in  abatement.  —  See 
to  the  same  effect  Pike  County,  Pa.  v. 
Spencer,  (C.  C.  A.  3d  Cir.  1911)  192  Fed.  11. 

During  the  trial.  —  To  the  same  effect  as 
the  original  note,  see  Evans  v.  Lehigh  Coal  &> 
Nav.  Co.,  (E.  D.  Pa.  3913)  205  Fed.  637. 

Motion  to  remand  denied  by  another  judge. 
•—The  fact  that  a  motion  to  remand  was 
denied  by  one  judge  does  not  prevent  the 
moving  party  from  renewing  his  motion  be- 
fore the  successor  of  the  judge  who  first  de- 
nied it.  Gaugler  v.  Chicago,  M.  &  P.  S.  Ry. 
Co.,  (D.  C.  Mont.  1912)  197  Fed.  79,  wherein 
the  court  said:  "The  court's  jurisdiction  is 
always  open  to  challenge,  and  while  the  judge 
who  must  try  a  cause,  if  tried,  reluctantly 
reviews  intermediate  matters  disposed  of  by 
his  predecessor,  if  it  appears  there  is  no 
jurisdiction,  it  must  be  so  determined, 
though  in  effect  it  sets  aside  the  ruling  of 
the  former  judge." 

Issue  may  be  joined  on  the  allegations  of 
the  petition  for  removal.    Armstrong  ▼.  Kan- 


sas City  Southern  Ry.  Co.,  (W.  D.  Ark. 
1911)   192  ted,  608. 

Cross-bill  stating  action  triable  in  federal 
court.  —  When  a  cause  of  action  to  try  title 
removed  to  a  federal  equity  court,  is  not 
properly  triable  therein  because  the  plaintiff 
IS  not  m  possession,  but  the  defendant  files 
a  cross-bill,  alleging  possession  and  praying 
that  his  title  be  quieted  against  the  plain- 
tiffs, and  the  cross- bill  involves  the  determi- 
nation of  every  question  of  title  to  the  prem- 
ises involved  in  the  original  bill,  the  court 
will  not  remand  the  cause,  but  will  retain  it 
for  determination  on  the  cross-bill.  Baum  v. 
Longwell,   (D.  C.  N.  M.  1912)   200  Fed.  450. 

A  docket  fee  of  ten  dollars  is  properly  al- 
lowed on  remanding  a. case  by  virtue  of  the 
authority  of  the  court  to  "make  such  order 
as  to  costs  as  shall  be  just."  Western  Union 
Tel.  Co.  V.  Louisville  &  N.  R.  Co.,  (E.  D. 
Tenn.  1913)  208  Fed.  681. 

Amendments  by  trial  court  after  remand- 
ing of  case.  —  The  authority  of  the  trial  court 
to  permit,  in  the  exercise  of  its  discretion, 
amendments  to  the  pleadings  making  neces- 
sary jurisdictional  averments,  even  after  a 
case  has  been  remanded  by  the  appellate 
court  for  want  of  such  averments,  is  well 
settled,  and  such  amendment  may  properly 
be  allowed  by  the  trial  court  even  after  ver- 
dict and  entry  of  judgment  thereon.  McEl- 
downey  y.  Card,  (£.  D.  Tenn.  1911)  193  Fed. 
476. 


Vol.  IV,  p.  380,  sec.  8. 

General  application  of  section.  —  By  its 
terms  the  section  is  limited  to  suits  to  en- 
force any  legal  or  equitable  lien  or  claim  to, 
or  to  remove  any  incumbrance  or  lien  or  cloud 
upon,  the  title  to  real  or  personal  property 
within  the  district  where  the  suil  is  brought. 
Camp  V.  Bonsai,  (C.  C.  A.  4th  Cir.  1913) 
203  Fed.  913. 

This  section  has  nothing  to  do  with  the 
right  to  bring  suits  in  the  Circuit  Courts  of 
the  United  States.  It  has  to  do  with  making 
it  so  that  suits  to  enforce  certain  kinds  of 
causes  of  action,  rightfully  brought  there, 
may  be  prosecuted  to  a  hearing  and  determi- 
nation. Kentucky  Coal  Lands  Co.  v.  Min- 
eral Development  Co.,  (E.  D.  Ky.  1911)  191 
Fed.  899. 

To  what  suits  applicable.  —  A  suit  on  an 
insurance  policy  is  not  within  the  class  of 
cases  specified  by  the  section.  Stockbridge 
▼.  Phoenix  Mut.  Life  Ins.  Co.,  (D.  C.  Conn. 
1912)   193  Fed.  658. 

Eminent  domain  proceedinga  whereby  the 
plaintiff  asserts  no  right  of  ownership  or 
proprietary  interest,  or  other  pre-existing 
right  or  claim  to  the  defendants'  property, 
but  merely  seeks  to  invoke  the  exercise  of 
the  state's  power  of  eminent  domain  for  the 
purpose  of  acquiring,  through  and  by  means 
of  its  suit,  an  easement  in  the  defendants' 
property,  is  not  a  suit  to  enforce  a  claim  to 
the  defendants'  property  within  the  meaning 
of   this   section.     Western   Union   Telegraph 
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Co.  V.  Louisville  &  N.  R.  Co.,  (E.  D.  Tenn. 
1912)   201   Fed.  932. 

An  action  tckich  ia  bottomed  on  conapiracy 
and  ia  in  peraonam  does  not  belong  to  the 
exceptional  cases  referred  to  in  this  section. 
Revett  V.  Clise,  (W.  D.  Wash.  1913)  207 
Fed.  673. 

Property  must  be  in  the  district.  —  The 
existence  of  the  property  within  the  jurisdic- 
tion is  essentially  necessary  to  the  exertion 
of  the  power  of  the  court  to  render  a  bind- 
ing decree.  The  statute  does  not  leave  this 
to  implication,  since  it  expressly  provides 
that  the  decree  to  be  rendered  shall  be  lim- 
ited to  the  property  within  the  jurisdiction 
which,  therefore,  forms  the  sole  basis  of  the 
power  *to  judicially  act.  Where  the  defend- 
ants are  without  the  territorial  jurisdiction 
of  the  Circuit  Court,  its  authority  is  depend- 
ent upon  the  property  sought  to  be  affected 
bring  within  the  district  as  contemplated  by 
this  section  which  authorizes  the  exertion  of 
jurisdiction  as  to  property  of  absent  defend- 
ants. Chase  v.  Wetzlar,  (1912)  225  U.  S. 
79,  32  S.  Ct.  669,  56  U.  S.  (L.  ed.)  990, 
wherein  the  court  said:  "A  federal  court 
has  no  jurisdiction  over  a  person  not  with- 
in its  territorial  jurisdiction  or  over  prop- 
erty in  the  custody  of  such  person  not  within 
such  territorial  jurisdiction,  merely  be?au9e 
a  state  court  may  as  to  such  person  and  such 
property,  because  of  some  proceeding  pending 
before  it,  have  the  authority  to  treat  both 
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VoL  IV,  p.  380,  sec  8. 


JUDICIARY. 


Vol  IV,  p.  3B9,  sec.  648. 


the  person  and  property  as  constructively 
present  and  subject  to  its  jurisdiction.  The 
power  which  a  state  court  may  exert  in  a 
particular  contingency  affords  no  basis  for 
the  assumption  that  the  act  of  Congress  ex- 
tends to  a  subjeci  which  the  language  of  the 
act  does  not  embrace.  Indeed,  if  because  a 
state  court  had  no  power  to  treat  in  a  given 
case  a  person  and  his  property  outside  of 
the  territorial  jurisdiction  as  constructively 
within  it  in  order  to  afford  particular  relief, 
a  like  power  must  be  imputed  to  a  federal 
court  under  the  act  of  Congress,  it  would  re- 
sult that  in  such  case  the  act  of  Con- 
gress would  become  inapplicable,  since  there 
would  be  no  absent  defendant,  as  the  person 
as  well  as  the  property  would  be  construc- 
tively present." 

Diversity  of  citizenship.  —  To  the  same 
effect  as  the  original  note,  see  Texas  Co.  v. 
Central  Fuel  Oil  Co.,  (C.  C.  A.  8th  Cir. 
1912)    104  Fed.  1. 

Senrice  on  absent  defendant.  ^  It  is  clear 
that  under  this  statute  an  order  of  publica- 
tion is  not  authorized  except  where  personal 
service  of  the  order  requiring  the  absent  de- 
fendant to  appear  and  plead  is  not  practica- 
ble. Hicks  V.  Crawford  Coal  &  Iron  Co.,  (M. 
D.  Tenn.  1911)   190  Fed.  334. 


Service  of  the  order  of  publication  on  the 
person  in  possession  of  the  property  is  re- 
quired only  when  service  is  had  upon  the  de- 
fendant in  person  in  another  district,  and 
not  when  service  is  had  upon  the  defendant 
by  publication,  as  publication  is  constructive 
notice  to  the  person  in  possession  as  well  as 
to  the  defendant.  Sidney  L.  Bauman  Dia- 
mond Co.  V.  Hart,  (CCA.  6th  Cir.  1911) 
192  Fed.  498. 

The  bill  must  show  by  the  allegations  of 
relevant  facts,  pnd  by  the  nature  of  the  relief 
demanded,  that  two  plain  propositions  are 
presented  therein  and  fully  covered:  First, 
that  there  is  property  within  the  district 
over  which  the  parties  are  in  dispute;  sec- 
ond, that  the  petitioner  has,  in  equity,  either 
the  title  to  or  a  claim  upon  that  property. 
Stockbridge  v.  Phcenix  Mut.  Life  Ins.  Co., 
(D.  C  Conn.  1912)   193  Fed.  668. 

AppeaL  —  Where  a  ruling  of  the  Circuit 
Court  concerns  the  power  of  the  court  as  a 
federal  court  to  entertain  the  case  under  the 
circumstances  presented  a  direct  appeal  may 
be  taken  to  the  Supreme  Court.  Chase  v. 
Wetzlar,  (1912)  225  U.  S.  79,  32  S.  Ct.  669, 
66  U.  S.  (Lb  ed.)  990. 


Vol.  IV,  p.  387,  sec.  3. 

Prior  to  this  act  a  receiver  appointed  by  a 
United  States  court  could  not  be  sued  in  a 
state  court  for  any  purpose  without  the  con- 
sent of  the  former  court.  '  Central  Trust  Co. 
of  New  York  v.  Wheeling  &  L.  E.  R.  Co.,  (N. 
D.  Ohio  1911)   189  Fed.  82. 

Garnishment  proceedings.  —  To  the  same 
effect  as  the  original  note,  see  Central  Trust 
Co.  of  New  York  ▼.  Wheeling  &  L.  E.  R.  Co., 
(N.  D.  Ohio  1911)  189  Fed.  82. 

"Subject  to  the  general  equity  jurisdiction.'' 
—  The  federal  statute  in  relinquishing  to 
parties  and  to  other  courts  the  right  to  in- 
stitute and  entertain,  without  leave,  proceed- 
ings against  federal  court  receivers  in  respect 
of  the  conduct  of  their  business,  has  reserved 
to  the  appointing  courts  sole  power  over  the 
matter  of  satisfaction  of  the  rights  deter- 
mined in  such  other  courts.  Investment 
Registry  y.  Chicago  &  M.  Electric  Ry.  Co., 
(E.  D.  Wis.  1913)   204  Fed.  600. 

Trespass  against  receiver  of  railroad. — 
Where  a  landowner  and  a  railway  company 
contract  in  writing  that  in  consideration  of 
the  landowner's  relinquishment  of  a  road  nec- 
essary to  the  enjoyment  of  his  property, 
which  traverses  the  track  of  the  railway  com- 
pany, the  latter  will  donate  and  dedicate  for 
road  purposes  a  road  opened  on  its  right  of 
way  for  the  benefit  of  the  landowner  a^d  the 
public,  and  subsequently  to  the  closing  of  the 
original  road  the  railway  company  is  placed 

Vol.  IV,  p.  389,  sec.  648. 

Trial  by  referee.  —  Since  the  federal  stat-      of  issues  of  fact  shall  be  by  jury,  except 
ntes  provide  that  in  actions  at  law  the  trial      where  they  are  tried  and  determined  by  the 
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in  the  hsnds  of  a  receiver  by  a  United  States 
court,  and  the  receiver  closes  a  part  of  the 
substituted  road  in  order  to  furnish  track 
facilities  to  a  patron,  an  action  for  the  tres- 
pass against  the  receiver  is  maintainable 
without  the  previous  leave  of  the  court  in 
which  such  receiver  was  appointed.  Atkin- 
son y.  Kreis,  (1913)  140  Ga.  62,  78  S.  E.  466. 

Restraining  suits  in  state  courts.  —  This 
section  prevents  a  United  States  District 
Court  from  restraining  or  staying  a  suit 
against  a  receiver  in  a  state  court.  Smith 
y.  Jones  Lumber  &  Mercantile  Co.,  (W.  D. 
Wis.  1912)  200  Fed.  647. 

Purchaser  from  receiver.  —  Inasmuch  as  an 
action  can  be  brought  in  the  state  court 
against  the  receivers  in  the  federal  court, 
without  obtaining  permission  of  that  court,  a 
fortiori  an  action  can  be  brought  in  the  state 
court  against  one  purchasing  property  from 
the  receiver,  after  confirmation  of  the  sale 
and  delivery  of  the  property  to  such  pur- 
chaser, without  permission  of  the  federal 
court.  The  liability  of  the  purchaser  is  a 
matter  of  law  which  can  be  adjudicated  in 
the  state  court.  Lassiter  v.  Norfolk  South- 
ern R.  Co.,  (1913)  163  N.  C.  19,  79  S.  E. 
264. 

This  section  is  cited  in  (Chicago  Great 
Western  R.  Co.  v.  Hulbert,  (C.  C.  A.  8th 
Cir.  1913)  205  Fed.  248. 


Vol  IV,  p.  389,  sec.  648. 


JUDICIARY. 


VoL  IV,  p.  396,  sec  3. 


court  in  pursuance  of  a  written  stipulation, 
it  is  well  settled  by  the  great  weight  of  au- 
thority, that,  except  by  consent  of  parties, 
a  federal  court  has  no  authority  to  refer 
the  issues  in  an  action  at  law  to  a  referee 
and  thus  substitute  a  trial  by  referee  for  the 
statutory  modes  of  trial  by  jury  or  court,  in 
a  matter  of  accounting  or  otherwise,  and 
that  even  although  such  procedure  be  author- 
ized by  a  state  statute,  the  authority  to 
make  such  reference  is  not,  in  such  case,  con- 
ferred upon  the  federal  court  by  the  pro- 
vision of  the  conformity  statute,  R.  S.  §  914 
(4  Fed.  Stat.  Annot.  503.)  United  States  v. 
Wells,   (E.  D.  Tenn.  1913)   203  Fed.  146. 

Right  to  jury  trial  generally.  —  In  Ver- 
meule  v.  Reilly,  (S.  D.  N.  Y.  1912)  196  Fed. 
226,  a  motion  by  the  plaintiff  for  a  reference 
was  overruled  on  the  ground  that  the  action 
being  a  common-law  action  to  recover  dam- 
ages the  defendant  was  entitled  to  a  jury 
trail.  The  court  said:  "This  is  a  motion  to 
refer  the  case  to  a  referee  to  hear  and  deter- 
mine all  the  issues,  vpon  the  ground  that 
the  case  involves  the  examination  of  a  long 
account.  The  action  is  a  common-law  action 
to  recover  damages  for  services  alleged  to 
have  been  rendered  and  disbursements  alleged 
to  have  been  made  by  the  plaintiff  for  the 
defendant  while  acting  as  an  engineer  in  cer- 
tain construction  work  in  Cuba.  A  reference 
to  hear  and  determine  all  the  issues  in  such 
an  action  cannot  be  ordered  in  the  United 
States  courts.  The  defendant  has  a  consti- 
tutional right  to  a  jury  trial  in  such  a  case, 
and  the  United  States  statutes  provide  that 
the  trial  of  issues  of  fact  in  common-law 
cases  shall  be  by  jury,  unless  the  parties  file 
a  stipulation  in  writing  waiving  a  jury. 
The  federal  courts,  however,  have  power  in 
such  an  action  to  appoint  an  auditor  to 
simplify  the  items  and  the  issues,  where  the 
items  involved  are  so  numerous  or  complex 
as  to  render  a  proper  understanding  of  the 
controversy  by  the  jury  impossible  until  they 
have  been  simplified.     The  complaint  herein 


demands  judgment  for  $94,318.40  for  plain- 
tiff's services  and  disbursements.  The  plain- 
tiff's bill  of  particulars  contains  two  lists  of 
disbursements;  one  containing  about  300 
items,  aggregating  $25,416.99,  and  the  other 
containing  about  100  items,  aggr^ating 
$14,962.62.  The  issues  as  to  the  services  can 
be  well  tried  by  a  jury.  But  if  it  were  at- 
tempted to  try  the  issues  as  to  the  disburse- 
ments, consisting  of  about  400  items  aggre- 
gating about  $40,000,  by  the  same  jury,  with- 
out any  preliminary  investigation  and  sim- 
plification of  the  account,  the  trial  would 
probably  be  unduly  protracted,  and  it  would 
be  very  difficult,  if  not  impossible,  for  the 
jury  to  remember  the  testimony  relating  to 
the  different  items  of  the  disbursements.  An 
auditor  may  be  appointed  to  take  evidence 
and  report  when,  where,  to  whom,  and  for 
what  the  various  disbursements  were  made, 
and  the  auditor  will  also  be  directed  to  collect 
and  put  together  the  items  which,  after  in- 
vestigation, are  admitted  to  be  correct,  the 
items  which  in  his  opinion  should  be  allowed 
or  disallowed  in  whole  or  in  part,  also  the 
items  which  are  similar  in  their  character, 
and  would  probably  be  governed  by  the  same 
rules  of  decision,  giving  the  a^regate  of 
such  items  in  each  case,  and  generally  to 
make  a  preliminary  investigation  in  the 
case,  with  a  view  to  a  report  which  will 
simplify  the  account  and  the  issues,  in 
order  that  the  case  may  be  intelligently  pre- 
sented to  a  jury,  in  accordance  with  the 
principles  laid  down  in  the  case  cited  above. 
The  auditor  is  directed  to  proceed  with  all 
reasonable  speed,  and  the  trial  of  the  main 
issues  is  stayed  till  the  return  of  the  audi- 
tor's report." 

An  action  by  an  assignee  of  the  right  to 
receive  a  sum  of  money,  concededly  in  the 
defendant's  hands,  is  completely  cognizable 
and  enforceable  in  law,  and  the  defendant 
has  a  right  to  a  jury  trial  under  this  sec- 
tion. Brown  v.  Fletcher,  (G.  C  A.  2d  Cir. 
1913)   206  Fed.  461. 


Vol.  IV,  p.  393,  sec.  649. 

This  section  is  cited  in  Mason  v.  Smith,  (C.  0.  A.  6th  Cir.  1911)  191  Fed.  502. 


Vol.  IV,  p.  396,  sec.  3. 

Purpose  of  proviso.  —  Its  manifest  purpose 
is  to  require  that  the  Circuit  Court  of  Ap- 
peals be  composed  in  every  hearing  of  judges 
none  of  whom  will  be  in  the  attitude  of  pass- 
ing upon  the  propriety,  scope  or  effect  of  any 
ruling  of  his  own  made  in  the  progress  of 
the  cause  in  the  court  of  first  instance,  and 
to  this  end  the  disqualification  is  made  to 
arise,  not  only  when  the  judge  has  tried  or 
heard  the  whole  cause  in  the  court  below, 
but  also  when  he  has  tried  or  heard  any 
question  therein  which  it  is  the  duty  of  the 
Circuit  Court  of  Appeals  to  consider  and 
pass  upon.  That  the  question  may  be  easy 
of  solution  or  that  the  parties  may  consent 
to  the  judge's  participation  in   its   decision 
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can  make  no  difference,  for  the  sole  criterion 
under  the  statute  is,  does  the  case  in  the 
Circuit  Court  of  Appeals  involve  a  question 
which  the  judge  has  tried  or  heard  in  the 
course  of  the  proceedings  in  the  court  below? 
Rexford  v.  Brunswick-Balke-Collender  Co., 
(1913)  228  U.  S.  339,  33  S.  Ct.  615,  57  U. 
S.   (L..  ed.)   864. 

A  judge  who  hears  and  disposes  of  a  case 
in  the  first  instance  is  ineligible  to  sit  in  the 
Circuit  Court  of  Appeals  for  th^  purpose  of 
reviewing  his  action  in  the  court  below  al- 
though he  merely  enters  a  pro  forma  decree 
for  the  purpose  of  enabling  the  case  to  be 
heard  for  the  first  time  by  the  reviewing 
court  acting  pro  h<ic  vice  as  a  court  of  first 


Vol  IVf  p.  398,  sec.  5. 
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Vol.  IV,  p.  398,  sec.  5. 


instance.     William    Cramp    &   Sons   Ship   ft      Marine  Turbine  Co.,   (1913)   228  U.  S.  645, 
Engine    Bldg.   Co.   v.   International   Curtiss      33  S.  Ct.  722,  57  U.  S.  (L.  ed.)  1003. 


Vol.  IV,  p.  398,  sec.  5. 

Only  final  decisions  reviewable.  —  To  the 
same  effect  as  the  original  note  see  Keatley 
▼.  Furey,  (1912)  226  U.  S.  399,  33  S.  Ct. 
121,  67  U.  S.    (L.  ed.)   273. 

The  test  of  finality  for  the  purposes  of 
review  by  the  Supreme  Court  by  appeal  is 
the  face  of  the  decree  appealed  from.  Pa- 
ducah,  Ky.  v.  East  Tennessee  Tel.  Co.,  (1913) 
229  U.  S.  476,  33  S.  Ct.  816,  57  U.  S.  (L. 
ed.)    1286. 

Right  of  election.  ^  The  issues  raised  in  a 
case  may  be  such  as  to  entitle  the  unsuccess- 
ful party  to  elect  whether  he  will  take  his 
case  direct  to  the  Supreme  Court  or  carry  it 
to  the  Circuit  Court  of  Appeals  as  where 
jurisdiction  is  invoked  wholly  upon  diversity 
of  citizenship  and  in  the  course  of  the  case 
there  arises  a  question  as  to  the  constitution- 
ality of  an  ordinance  which  is  the  founda- 
tion of  the  plaintiff's  right.  If  the  unsuc- 
cessful party  elects  to  carry  the  case  to  the 
Circuit  Court  of  Appeals  that  court  may 
certify  the  constitutional  question  to  the 
Supreme  Court,  or  it  ma^  decide  it  along 
with  the  other  question  in  the  case.  But 
from  its  judgment  no  writ  of  error  will  lie 
to  the  Supreme  Court,  as  the  Judiciary  Act 
of  1891  does  not  contemplate  two  reviews, 
one  by  the  Circuit  Court  of  Appeals  and 
another  by  the  Supreme  Court  in  such  cases. 
Boise  Artesian  Hot  &  Cold  Water  Co.  v. 
Boise  City,  (1913)  230  U.  S.  98,  33  S.  Ct. 
1003,  57  U.  8.  (L.  ed.)  1409. 

Appeals  Dqkbot  to  Sxtpbemb  Coubt. 

Clause  1.  In  way  caw  in  which  the  /tirit- 
diotion  of  the  oowrt  ia  in  issue. 

The  jurisdiction  of  a  Circuit  or  District 
Court  is  in  issue  in  the  sense  intended  when- 
ever the  power  of  the  court  to  hear  and  de- 
termine the  cause,  as  defined  or  limited  by 
the  Constitution  or  statutes  of  the  United 
8tates,  is  in  controversy.  United  States  v. 
Congress  Const.  Co.,  (1911)  2L2  U.  S.  199, 
32  S.  Ct.  44,  66  U.  S.  (L.  ed.)   163. 

Appeals  may  be  taken  directly  to  this  court 
from  the  Circuit  Court  in  any  case  in  which 
the  jurisdiction  of  the  Circuit  Court  is  in 
issue,  and  it  is  provided  that  in  such  cases 
the  question  of  jurisdiction  alone  shall  be 
certified  to  this  court  for  decision.  The 
question  intended  to  be  thus  brought  to  this 
-court  by  direct  appeal  is  well  settled  to  be 
the  jurisdiction  of  the  court  as  a  federal 
court.  Questions  of  general  jurisdiction  ap- 
plicable as  well  to  state  as  federal  tribu- 
nals are  not  included  in  such  review.  The 
<luestion  cannot  be  brought  into  the  record 
by  certificate  if  not  really  presented,  and 
whether  so  presented  this  court  will  deter- 
mine for  itself.  Bogart  v.  Southern  Pac.  R. 
Co.,  (1913)  228  U.  S.  137,  33  S.  Ct.  497,  67 
U.  S.   (L.  ed.)   768.     See  aljo  In  re  Fidelity 


Trust   Co.   ▼.   Gaskell,    (C.   C.   A.   8th   Cir. 
1912)    196  Fed.  865. 

If  a  case  in  a  District  or  Circuit  Court 
is  dismissed  by  final  iudgment  or  decree, 
either  for  want  of  jurisdiction  of  the  par- 
ties or  for  want  of  power  as  a  federal  court 
to  take  jurisdiction  of  the  subject-matter, 
without  the  decision  of  any  other  question, 
so  that  the  only  question  presented  by  the 
record  is  such  question  of  jurisdiction,  the 
judgment  or  decree  can  be  reviewed  by  the 
Supreme  Court  only,  on  appeal  or  writ  ol 
error,  with  a  certificate  from  the  lower  court 
of  the  question  of  jurisdiction.  Mitchell 
Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co.,  (C. 
C.  A.  3d  Cir.  1911)    192  Fed.  475. 

Where  a  decree  of  the  Circuit  Court  is  the 
necessary  result  of  a  decision  of  the  Circuit 
Court  of  Appeals  the  Supreme  Court  has  not 
jurisdiction  of  a  direct  appeal  from  the  de- 
cree. Bro^n  V.  Alton  Water  Co.,  (1912) 
222  U.  S.  325,  32  S.  Ct.  156,  56  U.  S.  (L. 
ed.)  221,  wherein  the  court  said:  "It  is 
plain  that  our  right  to  review  depends  on 
the  existence  of  a  question  of  jurisdiction 
subject,  under  the  Judiciary  Act  of  1891,  to 
be  brought  here  directly  from  a  circuit 
court.  The  case  reduces  itself  to  this,  since 
the  matters  of  constitutional  right  to  which 
the  court  refers  in  its  certificate  are  not  in- 
dependent, but  are  involved  in*.and  subordi- 
nate to  the  question  of  jurisdiction,  and 
hence  will  be  disposed  of  by  deciding  that  is- 
sue. It  is  not  disputable  that  the  action  of 
the  court  below  on  the  question  of  jurisdiction 
was  the  necessary  result  of  the  decision  of 
the  Circuit  Court  of  Appeals,  since  it  was 
the  imperative  duty  of  the  Circuit  Court  to 
give  effect  to  that  decision.  As  consequently 
it  will  be  impossible  to  reverse  for  error  the 
action  of  the  Circuit  Court  without  revers- 
ing the  foundation  upon  which  the  action 
of  that  court  rested,  that  is,  the  dominant 
decree  of  the  Circuit  Court  of  Appeals,  it 
must  result  that  the  decree  can  only  be  r^ 
versed  by  reviewing  and  reversing  the  de- 
cree of  the  Circuit  Court  of  Appeals.  That 
decree,  however,  not  being  before  us,  and 
moreover  as  the  statute  gives  no  power  to 
this  court  to  reView  a  decree  of  a  Circuit 
Court  of  Appeals  merely  because  of  the  ex- 
istence of  a  question  of  jurisdiction,  it 
comes  to  pass  that  we  may  not  by  indirec- 
tion do  that  which  we  cannot  do  directly, 
and  hence  the  decree  of  the  Circuit  Court, 
under  the  conditions  here  existing,  is  not 
susceptible  of  being  reviewed." 

A  mere  conflict  between  courts  concerning 
the  right  to  adjudicate  upon  a  particular  sub- 
ject-matter growing  out  of  a  priority  of  juris- 
diction in  another  forum  involves  a  ques- 
tion of  comity,  which  there  would  be  no 
right  to  consider  if  the  direct  appeal  in- 
volves solely  a  question  of  jurisdiction. 
Railroad    Commission    of    State    of    Missis- 
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sippi  V.  Louisville  &  N.  R.  Co.,  (1912)  225 
U.  S.  272,  32  S.  Ct.  766,  66  U.  S.  (L.  ed.) 
1087. 

A  direct  appeal  will  not  lie  where  the.  only 
question  involved  is  whether  there  was  a 
cause  of  action  stated,  the  jurisdiction  of  the 
court  as  a  federal  court  not  being  disputed. 
Darnell  v.  Illinois  Cent.  R.  Co.,  (1912)  226 
U.  S.  243,  32  S.  Ct.  760,  56  U.  S.  (L.  ed.) 
1072. 

Jurisdiction  over  corporation.  —  In  Hern- 
don -Carter  Co.  v.  James  N.  Norris,  Son  & 
Co.,  (1912)  224  U.  S.  496,  32  S.  Ct.  550,  66 
U.  S.  (L.  ed.)  867,  a  question  sought  to  be 
taken  to  the  Supreme  Court  direct  from  the 
Circuit  Court  involved  issues  of  fact  as  to 
whether  the  defendant,  a  corporation,  was 
doing  business  in  the  state  in  which  the  Cir- 
cuit Court  was  sitting  and  whether  an  at- 
tempted service  was  made  on  one  who  was  at 
the  time  its  agent.  The  court  said:  "It  is 
well  settled  that  a  question  of  this  character 
may  be  brought  to  this  court  by  direct  ap- 
peal under  the  Circuit  Court  of  Appeals 
Act." 

The  jurisdiction  to  entertain  the  snit  of  a 

glaintiff  who  complains  of  violations  of  the 
iterstate  commerce  act  and  seeks  to  recover 
damages  therefor,  has  been  conferred  upon 
the  Circuit  Courts,  as  federal  courts.  The 
jurisdiction  of  the  Circuit  Court  is  conferred 
by  the  interstate  commerce  act,  and  the 
question,  whether  the  plaintiff,  under  the 
provisions  of  the  statute,  as  interpreted  b^ 
the  Supreme  Court,  is  not  required  primari- 
Iv  to  apply  for  investigation  and  redress  to 
the  Interstate  Commerce  Commission,  is  one 
that  affects  the  court's  jurisdiction  as  a 
federal  court.  Mitchell  Coal  k  Coke  Co.  v. 
Pennsvlvania  R.  Co.,  (C.  C.  A.  3d  Cir.  1911) 
192  Fed.  475. 

Certificate  aa  to  jurisdiction.  —  Where,  in 
rendering  a  decree  on  the  merits  the  court 
necessarily  decided  the  question  or  questions 
under  the  Constitution  expressly  alleged  in 
the  bill,  this  conclusion  dispenses  with  the 
necessity  of  considering  the  question  of  certifi- 
cate as  to  jurisdiction,  since  the  issue  on 
that  subject,  whether  certified  or  not,  is 
open,  in  view  of  the  constitutional  questions 
raised  in  the  bill.  Railroad  Commission  of 
State  of  Mississippi  v.  Louisville  &  N.  R. 
Co.,  (1912)  226  U.  S.  272,  32  8.  Ct  756,  66 
U.  6.  (L.  ed.)  1087. 

Clause    4*    Constructum    or    application    of 

Constitution, 

Construction  of  commerce  clause.  —  Where 
the  jurisdiction  of  the  federal  court  is  in- 
voked solely  on  the  ground  that  the  suit  is 
one  arising  under  the  Constitution  in  that  it 
involves  the  construction  and  application  of 
the  commerce  clause  of  the  Constitution,  the 
appeals  go  direct  to  the  Supreme  Court  un- 
der this  section.  Railroad  Commission  of 
Louisiana  v.  Morgan's  L.  &  T.  R.  &  S.  0>., 
(C.  C.  A.  5th  Cir.  1912)  195  Fed.  66. 

The  fact  that  since  the  allowance  of  a  writ 
of  error  all  the  conatitutional  questions  have 
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been  decided  adversely  to  the  plaintiff  in 
error  does  not  justify  u  dismissal  of  the 
case  by  the  Supreme  (jourt.  Michigan  Cent. 
R.  Co.  V.  Vreeland,  (1U13)  227  U.  S.  59,  3* 
S.  Ct.  192,  67  U.  S.   (L.  cd.)   417. 

This  court  will  entertain  a  direct  review  in 
a  revenue  case  which  involves  not  only  ques- 
tions of  classification  and  amount  of  duty 
thereunder,  as  specified  in  the  revenue  act 
to  which  we  have  referred,  but  also  a  ques- 
tion under  the  fifth  section  as  to  the  consti- 
tutionality of  a  law  of  the  United  States  or 
the  validity  or  construction  of  a  treaty  un- 
der its  authority.  Nor  did  the  amendment 
of  the  revenue  act  by  the  act  of  May  27, 
1908,  effect  any  change  in  this  respect.  B. 
Altman  &  Co.  v.  United  States,  (1912)  224 
U.  S.  583,  32  S.  Ct.  693,  56  U.  8.  (L.  ed.) 
894. 

Clause  5.     Validity  of  United  States  law  or 
treaty  or  construction  of  treaty. 

•Treaty."  — In  B.  Altman  &  Co.  ▼.  United 
States,  (1912)  224  U.  S.  583,  32  8.  Ct.  693, 
56  U.  S.  (L.  ed.)  894,  the  court  construing 
the  word  treaty  as  used  in  clause  6  and 
whether  it  included  a  commercial  agreement 
said:  "Generally,  a  treaty  is  defined  as  *a 
compact  made  between  two  or  more  inde- 
pendent nations  with  a  view  to  the  public 
welfare.'  2  Bouvier's  Dictionary,  1136. 
True,  that  under  the  Constitution  of  the 
United  States  the  treaty  making  power  is 
vested  in  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  and  a  treaty 
must  be  ratified  by  a  two-thirds  vote  of  that 
body  (Art.  II,  §  2),  and  treaties  are  de- 
clared to  be  the  supreme  law  of  the  land 
(Art.  VI) ;  but  we  are  to  ascertain,  if  pos- 
sible, the  intention  of  Congress  in  giving 
direct  appeal  to  this  court  in  cases  involving 
the  construction  of  treaties.  Aa  is  well 
known,  that  act  was  intended  to  cut  down 
and  limit  the  jurisdiction  of  this  court,  and 
many  cases  were  made  final  in  the  Circuit 
Court  of  Appeals  which  theretofore  came  to 
this  court,  but  it  was  thought  best  to  pre- 
serve the  right  to  a  review  by  direct  appeal 
or  writ  of  error  from  a  Circuit  Court  in 
certain  matters  of  importance,  and,  among 
others,  those  involving  the  construction  of 
treaties.  We  think  that  the  purpose  of 
Congress  was  manifestly  to  permit  rights 
and  obligations  of  that  character  to  be  passed 
upon  in  the  federal  court  of  final  resort, 
and  that  matters  of  such  vital  importance, 
arising  out  of  opposing  constructions  of  in- 
ternational compacts,  sometimes  involving 
the  peace  of  nations,  should  be  subject  to 
direct  and  pmmpt  review  by  the  highest 
court  of  the  nation.  While  it  may  be  true 
that  this  commercial  agreement,  made  under 
authority  of  the  Tariff  Act  of  1897,  §  32  Fed. 
Stat.  Annot.  501,  was  not  a  treaty  possess- 
ing the  dignity  of  one  requiring  ratification 
by  the  Senate  of  the  United  States,  it  was 
an  international  compact,  negotiated  between 
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the  representatives  of  two  sovereign  nations 
and  made  in  the  name  and  on  behalf  of  the 
contracting  countries,  and  dealing  with  im- 
portant commercial  relations  between  the 
two  countries,  and  was  proclaimed  by  the 
President.  If  not  technically  a  treaty  re- 
quiring ratification,  nevertheless  it  was  a 
compact  authorized  by  the  Congress  of  the 
United  States,  negotiated  and  proclaimed 
under  the  authority  of  its  President.  We 
think  such  a  compact  is  a  treaty  under  the 
Circuit  Court  of  Appeals  Act,  and,  where  its 
construction  is  directly  involved,  as  it  is 
here,  there  is  a  right  of  review  by  direct  ap- 
peal to  this  court." 


Clause  6.  Conatitution  or  law  of  state 
claimed  to  he  in  oontraveniUm  of  U.  8. 
Constitution. 

Where  it  is  ''claimed''  that  an  ordinance, 
imposing  license  fees,  as  a  law  of  the  state, 
is  in  contravention  of  the  Constitution  of 
the  United  States,  the  right  exists  to  appeal 
from  the  District  Court  direct  to  the  Su- 
preme Court  under  par.  6  of  this  section. 
And  the  Supreme  Court  has  jurisdiction  to 
review  not  only  the  constitutional  question 
but  every  other  question  properly  arising. 
Boise  Artesian  Hot  &  Cold  Water  Co.  v. 
Boise  City,  (1913)  230  U.  S.  84»  33  S.  Ct. 
997,  57  U.  S.   (L.  ed.)  1400. 


Vol.  IV,  p.  409,  sec.  6. 

II.  Final  Decisions. 

A  "final  decision"  does  not  include  a  de- 
ci  ion  dismissing  a  cross-bilL  Emery  v.  Cen- 
tral Trust  &  Safe  Deposit  Co.,  (C.  C.  A.  6th 
Cir.  1913)   204  Fed.  965. 

A  decree  in  bankruptcy  proceedings  where- 
in a  secured  creditor  intervenes  for  the  pur- 
pose of  asserting  a  title  or  claim  to  property 
in  the  possession  of  the  bankrupt's  trustee 
is  not  "final."  Houghton  v.  Burden,  (1913) 
228  U.  6.  161,  33  S.  Ct.  491,  67  U.  S.  (L.  ed.) 
780. 


III.  Review  bt  Cibcuit  Courts  of  Appeals 
'in  Aix  Otheb  Cases/'  Etc. 


«i 


The  naturalization  of  aliens  has  all  the 
qualities  of  a  "case"  so  as  to  permit  a  review 
by  appeal  or  writ  of  error  in  the  Circuit 
Court  of  Appeals.  United  States  v.  Lenore, 
(D.  C.  N.  D.  1913)  207  Fed.  865. 

Controversies  arising  in  bankruptcy  pro- 
ceedings, as  distingruished  from  bankruptcy 
proceedings,  are  appealable  to  the  Circuit 
Court  of  Appeals  under  the  Court  of  Ap- 
peals Act  of  March  3,  1891  (26  Stat.  826,  c. 
517).  In  re  Loving,  (1912)  224  U.  S.  183, 
32  S.  Ct.  446,  56  U.  S.   (L.  ed.)   725. 

IV.  ''Unless  Othebwise  Pbovided  bt  Law." 

It  is  settled  that  the  words  ''unless  other- 
wise provided  by  law,"  in  this  section,  refer 
only  to  provisions  of  the  same  act,  or  of 
contemporaneous  or  subsequent  acts,  and  do 
not  include  provisions  of  earlier  statutes. 
Western  Union  Tel.  Co.  v.  White,  (Tex. 
1914)  162  S.  W.  905. 

V.  When  Decisions  of  Cibcuit  Coubts  of 

Appeals  Abe  Final. 

In  general.  —  This  section  declares  that 
"the  judgments  or  decrees  of  the  Circuit 
Courts  of  Appeals  shall  be  final  in  all  cases 
in  which  the  jurisdiction  is  dependent  en- 
tirely upon  the  opposite  parties  to  the  suit 
or  controversy  being  .  .  .  citizens  of 
different  states,"  and  this  refers  to  the  ju- 
risdiction of  the  federal  court  of  first  in- 
sUnce.     Shulthis  v.   McDougal,    (1912)    225 
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U.  S.  661,  32  S.  Ct.  704,  56  U.  8.   (L.  ed.) 
1205. 

When  a  case  is  of  the  class  which  it  was 
the  purpose  of  this  section  to  submit  to  the 
final  jurisdiction  of  the  Circuit  Court  of  Ap- 
peals, the  Supreme  Court  will  go  no  farther 
than  to  inquire  whether  plain  error  is  made 
out.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Brown, 
(1913)  229  U.  S.  317,  33  S.  Ct.  840,  57 
U.  S.   (L.  ed.)   1204. 

Jurisdictions  depending  entii^ely  on  diverse 
citizenship.  —  Where  diverse  citizenship  is 
the  sole  ground  upon  which  the  jurisdic- 
tion of  the  federal  court  is  invoked  a  de- 
cision of  the  Circuit  (]k>urt  of  Appeals  is 
final.  And  this  is  so  although  another 
ground  might  have  been  invoked  that  would 
have  entitled  the  appellant  to  take  the  case 
to  the  Supreme  Court.  Omaha  Electric 
Light  &  Power  Co.  v.  Omaha,  (1913)  230 
U.  S.  123,  33  S.  Ct.  974,  67  U.  8.  (L.  ed.) 
1419. 

Jurisdiction  not  depending  entirely  on 
diverse  citizenship,  etc.  —  Where  the  jurisdic- 
tion of  the  Circuit  Court  is  not  dependent 
alone  upon  diversity  of  citizenship  but  there 
is  involved  not  only  the  validity  of  the  stat- 
ute of  a  state  as  a  regulation  of  interstate 
commerce,  but  a  question  as  to  whether  the 
sole  remedy  in  any  such  case  is  not  by  an 
application  to  the  Interstate  Commerce  Om- 
mission,  an  appeal  lies  to  the  Supreme  Court 
from  a  decision  of  the  Court  of  Appeals. 
Louisville  &  N.  R.  Co.  v.  F.  W.  Cook  Brew- 
ing Co.,  (1912)  223  U.  8.  70,  32  S.  Ct.  189, 
66  U.  S.  (L.  ed.)  355. 

A  judgment  of  the  Circuit  Court  of  Ap- 
peals is  not  final  where  diverse  citizenship 
exists,  if  the  case  is  also  one  arising  under 
the  Constitution  of  the  United  States.  But 
this  is  not  shown  by  allegations  some  of 
which  were  without  color  of  merit,  and  others 
were  in  anticipation  of  defense  which  it  was 
thought  the  defendants  might  possibly  in- 
terpose. Denver  v.  New  York  Trust  Co.. 
(1913)  229  U.  8.  123,  33  8.  Ct.  657,  57 
U.  S.   (L.  ed.)   1301. 

"If  the  jurisdiction  in  the  present  case 
rests  alone  upon  diverse  citizenship,  then, 
under  the  Circuit  Court  of  Appeals  Act,  the 
judgment  of  the  Circuit  Court  of  Appeals  is 
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final:  if,  mm  eontended  bj  the  pUintiJr  in 
error,  the  petition  in  the  case  diecloeet,  as  a 
ground  of  jurisdiction  in  addition  to  that 
of  diverse  citizenship,  that  the  case  arises 
under  the  laws  of  the  United  States,  then 
the  judgment  of  the  Circuit  Court  of  Ap- 
peals is  not  final  and  the  case  can  come  here 
from  that  court.  And  it  is  well  settled  that 
this  question  must  be  decided,  not  because 
of  questions  which  may  have  arisen  or  which 
might  arise  in  the  subsequent  progress  of  the 
case,  but  upon  the  grounds  of  jurisdiction 
asserted  in  the  petition."  Lovell  v.  New- 
man, (1913)  227  U.  S.  412,  33  S.  Ct.  375. 
57  U.  S.  (Ix  ed.)  577. 

Whether  the  jurisdiction  depended  on  di- 
verge citizenship  alone,  or  on  other  grounds  as 
well,  must  he  determined  from  the  complain- 
ant's statement  of  his  own  couse  of  action  as 
set  forth  in  the  bill,  regardless  of  questions 
that  may  have  been  brought  into  suit  by  the 
answers  or  in  the  course  of  the  subsequent 
proceedings.  It  is  not  enough  that  pounds 
of  jurisdiction  other  than  diverse  citizen- 
ship may  be  inferred  argumentatively  from 
the  statements  in  the  bill,  for  jurisdiction 
cannot  rest  on  any  ground  that  is  not  affirma- 
tively and  distinctly  set  forth.  Lovell  v. 
Newman,  (1913)  227  U.  S.  412,  33  S.  <^. 
375,  57  U.  S.  (L.  ed.)  577;  Shulthis  v.  Mc- 
Dougal,  (1912)  225  U.  S.  561,  32  S.  Ct.  704, 
56  U.  S.  (U  ed.)   1205. 

Where  the  judgment  of  the  Circuit  Court 
is  founded  upon  the  Federal  Employers*  Lia- 
bility Act,  so  that  the  jurisdiction  of  that 
court  is  not  dependent  entirely  upon  the  di- 
versity of  citizenship  of  the  parties,  the  judg- 
ment of  the  Circuit  0>urt  of  Appeals  is  not 
made  final  by  §  6,  and  thus  (the  matter  in 
a   controversy   exceeding   one   thousand   dol- 


lars), there  is  a  right  to  a  writ  of  error 
from  the  Supreme  Court.  Missouri,  K.  &  T. 
R.  Co.  y.  Wulf,  (1913)  226  U.  S.  670,  33  S. 
Ct.  135,  57  U.  S.  (L.  ed.)  355. 

When  the  jurisdiction  of  the  District  Court 
as  originally  invoked  depends  solely  upon  di- 
verse citizenship  hut  an  amended  and  sup- 
plemental hill  is  filed  containing  allegationi 
which  bring  into  the  case  another  ground 
of  jurisdiction  relating  to  the  deprivation 
of  federal  right,  a  decision  of  the  Circuit 
Court  of  Appeals  is  not  final.  Vickaburg  v. 
Henson,   (1913)   231  U.  S.  259,  34  S.  Ct.  95. 

A  suit  to  enforce  a  right  which  takes  its 
origin  in  the  laws  of  the  United  States  is 
not  necessarily,  or  for  that  reason  alone,  one 
arising  under  those  laws,  for  a  suit  does  not 
so  arise  unless  it  really  and  substantially 
involves  a  dispute  or  controvert  respectiog 
the  validity,  construction  or  effect  of  such 
a  law,  upon  the  determination  of  which  re- 
sult depends.  This  is  especially  so  of  a  snit 
involving  rights  to  land  acquired  under  a  law 
of  the  United  States.  If  it  were  not,  every 
suit  to  establish  title  to  land  in  the  central 
western  states  would  so  arise,  as  all  titles 
in  those  states  are  traceable  back  to  those 
laws.  Shulthis  v.  McDougal,  (1912)  225  U. 
S.  561,  32  S.  Ct  704,  56  U.  S.  (L.  ed.)    1205. 

An  appeal  to  the  Supreme  Court  does  not 
lie  in  bankruptcy  proceedings  by  virtue  of 
this  section  from  a  ruling  of  the  Circuit 
Court  of  Appeals.  J.  W.  Calnan  Go.  v. 
Doherty,  (1912)  224  U.  S.  145,  32  S.  Ct 
460,  56  U.  S.  (L.  ed.)  702. 

A  constitutional  question  win  not  be  re- 
viewed by  the  Supreme  Court  where  it  arose 
only  at  the  triaL  —  Chicago  Junction  R.  Co. 
V.  King,  (1911)  222  U.  S.  222,  32  S.  Ct  79, 
56  U.  8.  (L.  ed.)   173. 


Vol.  IV,  p.  422,  sec.  7. 

Since  this  act  was  passed,  its  uniform  con- 
struction has  been  that  the  granting  of  an 
injunction  pending  the  suit  is  in  the  sound 
discretion  of  the  trial  court,  and  that  its 
order  will  not  be  disturbed  on  appeal  unless 
it  is  violative  of  the  rules  of  equity,  or  un- 
less there  has  been  an  abuse  of  discretion,  or 
unless  the  injunction  has  been  improvidently 
allowed.  The  appellate  court  is  not  to  de- 
cide as  to  what  it  would  have  done  as  to  al- 
lowing the  injunction,  but  it  must  recognize 
that  the  law  has  imposed  on  the  primary 
court  the  responsibility  of  the  exercise  of 
this  power,  and  unless  there  has  been  a  plain 
disregard  of  the  law  or  of  some  settled  rule 
of  equity  which  should  govern  the  issuance 
of  injunctions  so  that  it  appears  clearly  that 
the  injunction  is  issued  improvidently,  the 
decree  should  not  be  reversed.  Texas  Trac- 
tion Company  v.  Collier,  (C.  C.  A.  5th  Cir. 
1912)  195  Fed.  65. 

"Upon  a  hearing  in  equity."  —  Unless  the 
interlocutory  order  is  granted  upon  a  hear- 
ing in  equity  the  right  to  an  appeal  under 
the  statute  does  not  exist.  Pressed  Steel 
Car  Co.  V.  Chicago  &  A.  B.  Co.,  (C.  C.  A.  7th 
Cir.  1911)  192  Fed.  517. 
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The  usual  meaning  of  the  term  "hearing 
in  equity"  is  th^e  trial  of  the  suit  including 
the  introduction  of  the  evidence,  the  argu- 
ment of  counsel,  and  the  decree  of  the  court 
But  under  this  section,  wherein  an  appeal  is 
allowed  from  an  order  granting  or  refusing 
to  dissolve  an  injunction  "upon  a  hearing  in 
equity,"  that  term  means  the  presentation 
and  submission  for  decision  of  the  motion 
for  the  order  including  the  introduction  of 
the  evidence,  the  arguments  of  counsel,  the 
other  proceedings  at  that  time  upon  which 
the  order  is  based,  and  the  order  itself. 
American  Grain  Separator  Co.  v.  Twin  Citv 
Separator  Co.,  (C.  C.  A.  8th  Cir.  1912)  202 
Fed.  202. 

An  interlocutory  order  refusing  to  dis- 
solve an  injunction  is  appealable,  although 
the  hearing  on  which  it  is  founded  is  in  effect 
a  rehearing  of  the  motion  to  grant  the  in- 
junction, because  the  Congress  did  not  ex- 
cept orders  refusing  to  dissolve  injunctions 
founded  on  rehearings  of  the  motions  to 
grant  them  from  its  general  grant  of  the 
right  of  appeal  from  orders  refusing  to  dis- 
solve injunctions,  and,  where  the  legislative 
body  has  made  no  exception  from  a  general 


Vol  IV,  p.  422,  sec.  7. 
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grant  or  rule,  it  is  not  the  province  of  the 
courts  to  do  80.  American  Grain  Separator 
Co.  V.  Twin  City  Separator  Co.,  (C  C.  A, 
8th  Cir.  1912)  202  Fed.  202. 

Review  of  case  on  merits  —  Injunciiona  in 
patent  cafses.  —  To  the  same  effect  as  the  first 
paragraph  of  the  original  note  and  following 
the  case  there  cited,  see  Sheffield  Car  Co.  v. 
D'Arcy,  (C.  C.  A.  6th  Cir.  1912)  194  Fed. 
686. 

On  appeal  from  a  mere  interlocutory  order 
the  Circuit  Court  of  Appeals  may  direct  a 
bill  to  be  dismissed  if  it  appears  that  the 
complainant  was  not  entitled  to  maintain 
its  suit.  Metropolitan  Water  Co.  v.  Kaw 
Valley  Drainage  Dist.  of  Wyandotte  County, 
Kansas,  (1912)  223  U.  S.  519,  32  S.  Ct.  246, 
56  U.  S.  (L.  ed.)  533. 

Denial  of  injunction.  —  An  order  refusing 
a  stay  of  proceedings,  made  in  a  case  other 
than  that  in  which  the  stay  is  operative, 
amounts  to  a  denial  of  an  injunction,  but  an 
order  refusing  a  stay,  made  in  the  case  in 
which  the  desired  stay  would  operate,  would 
not  amount  to  such  denial  of  injunction. 
Emery  v.  Central  Trust  &  Safe  Deposit  Co., 
(C.  C.  A.  6th  Cir.  1913)  204  Fed.  965. 


Time  of  appeaL  —  The  appeal  provided  for 
by  this  section  is  a  matter  of  right,  and  not 
of  discretion,  and  when  properly  claimed  in 
due  season  the  right  cannot  be  defeated  by 
the  failure  of  the  court  to  act  upon  the  ap- 
plication within  the  time  required  for  taking 
appeaL  Thus  where  within  the  thirty  days 
specified  in  this  section  the  appeal  papers 
were  presented  to  a  judge  of  the  same  court 
that  granted  the  decree  appealed  from,  but 
not  the  judge  who  Ranted  the  decree,  it  was 
held  that  the  appeal  was  "taken"  within  the 
statutory  period  although  the  judge  declined 
to  act  and  the  appeal  was  not  actually  al- 
lowed by  the  judge  who  granted  the  decree 
until  after  the  thirty  days  had  elapsed.  J.  D. 
Randall  Co.  v.  FogJesong  Mach.  Co.,  (C.  C. 
A.  6th  Cir.  1912)  200  Fed.  741. 

Effect  of  appeal  as  removing  cause.  —  An 
appeal  from  a  motion  granting  a  preliminary 
injunction  does  not  have  the  effect  to  remove 
the  cause  to  the  Circuit  Court  of  Appeals, 
but  the  cause  generally  remains  in  the  court 
below,  and  continues  in  the  control  of  that 
court.  Foote  v.  Parsons  Non-Skid  Co.  (C.  C. 
A.  6th  Cir.  1912)  196  Fed.  951. 


Vol.  IV,  p.  428,  sec.  11. 

Time  of  appeaL  —  To  the  same  effect  as 
the  original  note,  see  In  re  Martin,  (C.  C.  A. 
6th  Cir.  1912)  201  Fed.  31. 

In  the  computation  of  the  six  months  al- 
lowed by  this  section  for  taking  out  a  writ 
of  error  from  the  Circuit  Court  of  Appeals  to 


the  lower  court,  the  time  in  which  the  plain- 
tiff in  error  wfis  attempting  to  pursue  a  mis- 
taken remedy  in  the  Supreme  Court  will  be 
included.  Darnell  v.  Illinois  Cent.  R.  Co., 
(C.  C.  A.  6th  Cir.  1913)   206  Fed«  445. 


Vol.  IV,  p.  434.    lAct  of  Feb.  19,  1897.^ 


This  section  is  cited  in  Troxell  v.  Delaware,  L.  &  W.  R.  Co.,  (E.  D.  Pa.  1913)  205  Fed.  830. 


Vol.  IV,  p.  450,  sec.  700. 

To  what  courts  applicable.  —  To  the  same 
effect  as  the  original  note  see  Frank  v. 
United  States,  (C.  C.  A.  6th  Cir.  1911)  192 
Fed.  864. 

\xeneral  and  special.  — If  the  finding  of  the 
court  is  general  and  not  special  it  is  not  re- 
viewable by  the  Circuit  Court  of  Appeals. 
J.  W.  Paxson  Co.  v.  Board  of  Chosen  Free- 
holders, (C.  C.  A.  3d  Cir.  1912)  201  Fed.  656, 
wherein  the  court  said:  "We  are  of  opinion 
that  the  finding  of  the  court  was  general 
and  not  special,  and,  therefore,  like  the  ver- 
dict of  a  jury,  is  not  now  reviewable  by  this 
court.  No  request  was  made  for  special 
•findings,  and  unless  some  other  request,  or 
motion  equivalent  to  a  motion  for  peremp- 
tory instructions,  or  judsfment  non  obstante 
veredicto  was  made,  with  proper  exception 
to  the  refusal  thereof,  the  findings  of  fact 
cannot  be  tlie  subject  of  assignments  of 
error.  The  finding  of  the  court  was  equiva- 
lent to  a  general  verdict,  though  accom- 
panied by  a  reasoned  opinion." 


"A  special  finding  made  by  the  trial  court 
under  this  statute  becomes  a  part  of  the 
record,  and  the  appellate  court  may  without 
a  bill  of  exceptions  determine  whether  the 
finding  is  sufficient  to  support  the  judgment. 
It  is  furthermore  now  settled  that  the  ques' 
tion  of  law  whether  the  special  finding  of 
facts  supports  the  judgment  is  open  for  deter- 
mination by  the  appellate  court,  although  no 
exception  was  taken  to  the  judgment  in  the 
court  below  or  any  specific  ruling  made  by 
the  court  below  on  the  question  of  law  in- 
volved." Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Barrett,  (C.  C.  A.  6th  Cir.  1911)  190  Fed. 
118. 

For  an  application  of  this  section  and  sec- 
tion 649  (4  Fed.  Stat.  Annot.  393)  examine 
the  case  of  Continental  &  Commercial  Nat. 
Bank  of  Chicago  v.  Cobb,  (C.  C.  A.  1st  Cir. 
1912)  200  Fed.  511. 

This  section  is  cited  in  Mason  v.  Smith, 
(C.  C.  A.  6th  Cir.  1011)    191   Fed.  502. 
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Vol.  IV,  p.  459,  sec.  702. 

The  findings  of  fact  by  the  Supreme  Court 
of  a  territory  are  conclusive  and  may  not 
be  reviewed  on  appeal  to  the  Supreme  Court 

Vol.  IV,  p.  460,  sec.  2. 

"Our  review  is  confined  to  determining  the 
question  whether  the  facts  found  by  the  court 
below  sustain  the  judgment.  And  these  facts 
are  to  be  certified  to  us  by  tbe  territorial 
Supreme  Court,  either  by  adopting  the  find- 

Vol.  IV,  p.  467,  sec.  709. 

I.  General    Axjthobitt   to    Review    Stats 

CouBT  Decisions. 

The  power  to  review  a  judgment  of  a 
state  court  is  limited  and  defined  by  this 
section.  Seaboard  Air  Line  Ry.  v.  Duvall, 
(1912)  226  U.  S.  477,  32  S.  Ct.  790,  66  U. 
S.  (L.  ed.)  1171. 

■ 

II.  Final  Judgments  ob  Dbcbees  in  Ant 
Surr  IN  THE  Highest  Coubt  of  a  State. 

Unless  the  judgment  is  final  the  Supreme 
Court  is  without  jurisdiction  to  review  it. 
Missouri   &   K.   I.   R.   Co.  v.   Olathe,   Kan., 

(1911)  222  U.  S.  185,  32  S.  Ct.  46,  56  U.  8. 
(L.  ed.)    155. 

It  is  settled  that  this  court  may  not  be 
called  upon  to  review  by  piecemeal  the  ac- 
tion of  a  state  court  which  otherwise  would 
be  within  the  jurisdiction.  The  rule  estab- 
lished by  the  authorities  is  that  on  the  ques- 
tion of  finality  the  form  of  the  judgment  is 
controlling,  and  hence  that  this  court  cannot 
for  the  purpose  of  determining  whether  its 
reviewing  power  exists  be  called  upon  to  dis- 
regard the  form  of  the  judgment  in  order  to 
ascertain  whether  a  judgment  which  is  in 
form  not  final  might  by  applying  the  state 
law  be  treated  as  final  in  character.  Louisi- 
ana Nav.  Co.  V.  Ovster  Commission  of 
Louisiana,  (1912)  226  U.  S.  99,  33  S.  Ct. 
78,  57  U.  S.  (L.  ed.)  138.  Compare  Cedar 
Rapids    Gas    Light    Co.    v.    Cedar    Rapids, 

(1912)  223  U.  S.  655,  32  S.  Ct.  389,  66  U. 
S.  (L.  ed.)  594,  wherein  the  court  said: 
"It  i(vould  require  a  very  clear  case  to  war- 
rant the  reversal  of  the  decree  of  a  state 
court  which  though  final  in  form  merely 
postpones  a  decision  upon  the  merits  for 
further  experience." 

Court  of  Claims.  —  The  general  rule  gov- 
erning the  subject  of  prosecuting  error  or 
taking  appeals  from  final  judgments  or  de- 
crees is  applicable  to  judgments  or  decrees 
of  the  Court  of  Claims,  and  that  rule  treats 
a  judgment  or  decree  properly  entered  in  the 
cause  as  not  final  for  the  purposes  of  ap- 
peal until  a  motion  for  a  new  trial  or  a 
petition  for  rehearing,  as  the  case  may  be, 
when  entertained  by  the  court,  has  been  dis- 
posed of;  and  the  time  fDr  appeal  bep:ins 
to  run   from   the   date  of   such   disposition. 
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0t  the  United  States.  That  court  is  limited 
to  a  review  of  questions  of  law  only.  Goo- 
sales  V.  Duey,    (Ariz.  1914)    138  Pac  1043. 


ings  of  the  trial  court,  or  by  making  sepa- 
rate findings  of  its  own."  Citizens'  Nat. 
Bank  of  Roswell,  N.  M.  v.  Davisscn,  (1913) 
229  U.  S.  212,  33  S.  Ct.  625,  57  U.  S.  (L. 
ed.)  1153. 


United  States  t.  Ellicott,   (1912)   223  U.  & 
524,  32  S.  Ct.  334,  56   U.  S.    (L.  ed.)    535. 

VII.  Title,  Right,  Privilege,  ob  Immttnitt 
Claimed  undeb  Constitution,  'Ibkaty  ob 
Statute  of,  ob  Authobitt  Eykrctsfji 
undeb,  Unites  States. 

Where  a  right  is  claimed  in  a  state  court 
arising  under  a  statute  of  the  United  States, 
a  question  is  presented  reviewable  by  the 
Supreme  Court  of  the  United  States.  Su- 
preme Lodge,  Knights  of  Pythias  v.  Ejiights 
of  Pythias  of  North  America,  etc,  (1912) 
102  Miss.  280,  59  So.  88. 

"One  who  sets  up  a  federal  statute  as  giv- 
ing immunity  from  a  judgment  against  him, 
which  claim  is  denied  by  the  decision  of  a 
state  court,  may  bring  the  case  here  for  re- 
view under  §  709  of  the  Revised  Statutes.** 
Straus  V.  American  Publishers'  A8s*n, 
(1913)   231  U.  S.  222,  34  S.  Ct.  84. 

"The  denial  of  a  right  claimed  under  the 
judgment  of  a  court  of  the  United  States 
lays  the  foundation  for  a  review  in  this 
court."  Acme  Harvester  Co.  v.  Beekman 
Lumber  Co.,  (1911)  222  U.  S.  300,  32  S.  Ct 
96,  56  U.  S.  (L.  ed.)  208. 

The  application  of  laches  and  the  statute 
of  limitations  does  not  present  a  federal 
question.  Wood  v.  Chesborough,  (1913) 
228  U.  S.  672,  33  S.  Ct.  706,  57  U.  S.  (L. 
ed.)    1018. 

Whether  the  Hepburn  Act  prohibits  a  car- 
rier from  giving  free  interstate  transporta- 
tion to  the  employees  of  the  Railway  Mail 
Service  when  they  are  not  on  duty  but  are 
traveling  for  their  own  benefit  or  pleasure, 
is  of  course  a  federal  question.  But  whether 
— assuming  that  question  to  be  answered  in 
the  afiirmative — the  relation  of  carrier  and 
passenger  arises  in  the  case  of  gratuitous 
passage  under  circiimstances  such  as  are 
presented  in  this  case,  is  (in  absence  of  an' 
act  of  Congress  regulating  the  matter)  a 
question  not  of  federal  but  of  state  law. 
Southern  Pac.  Co.  v.  Schuvler,  (1913)  227 
U.  S.  601,  33  S.  Ct.  277,  57  U.  S.  (L.  ed.) 
662.  43  L.RJiL.(N.S.)  901. 

Where  in  a  controversy  of  a  purely  fed- 
eral character  the  claim  is  made  and  denied 
that  there  was  no  evidence  tending  to  show 


Vol  IV,  p.  467,  sec.  709. 
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liability  under  the  federal  law,  such  ruling 
when  duly  excepted  to  is  reviewable,  because 
inherently  invofying  the  operation  and  effect 
of  the  federal  law.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  McWhirter,  (1033)  229  U.  S.  265, 
33  S.  Ct.  858,  67  U.  S.  (L.  ed.)   1379. 

Under  public  land  law.  —  Where  the  lo- 
cation of  a  tract  of  public  land  is  in  con- 
troversy and  the  plaintiffs  object  to  the  ad- 
mission of  all  evidence  bearing  upon  its 
location  other  than  the  field  notes  of  the 
surveys,  under  which  the  plaintiffs  claim,  but 
the  trial  court  overrules  the  objection,  a  fed- 
eral question  is  necessarily  involved  and  de- 
cided by  virtue  of  Rev.  Stat.  sec.  2396,  6  Fed. 
Stat.  Annot.  367.  Graham  v.  Gill,  (1912) 
223  U.  S.  643,  32  S.  Ct.  396,  56  U.  S.  (L. 
od.)  586,  wherein  the  court  said:  "In  pass- 
ing adversely  on  these  objections  the  trial 
court  did  not  merely  determine  the  weight  or 
sufficiency  of  the  evidence  to  prove  a  fact, 
but  passed  on  the  competency  and  legal  effect 
of  the  evidence  as  bearing  upon  the  question 
of  federal  law,  viz.,  the  effect  of  the  require- 
ments of  §  2396,  Rev.  Stat.,  as  to  the  mode 
of  surveying  public  lands.  Thus  a  federal 
question   was   presented   and   decided." 

The  judgment  of  a  foreign  state  is  not 
protected  by  the  full  faith  and  credit  clause 
of  the  United  States  Constitution  and,  there- 
fore, a  writ  of  error  does  not  lie  to  a  state 
court  for  the  purpose  of  determining 
whether  in  an  action  brought  therein  on  a 
foreign  judgment  the  state  court  gave  to 
it  full  faith  and  credit.  ^Etna  Life  Ins.  Co. 
v.  Tremblav,  (1912)  223  U.  S.  185,  32  S. 
Ct.  309,  56  U.  S.  (L.  ed.)  398. 

VIII.  Dbawn    in    Question    ob    Specially 
Set  up  and  Claimed. 

Necessity.  —  To    the    same    effect    as    the 

original  note  see  Ferris  v.  Frohman,  (1912) 

223  U.  S.  424,  32  S.  Ct.  263,  66  U.  S.  (L. 

€d.)  492;  El  Paso  &  S.  R.  Co.  v.  Eichel, 

(1913)  226  U.  S.  590,  33  S.  Ct.  179,  67  U.  S. 

(L.  ed.)  369. 

To  give  the  Supreme  Court  jurisdiction  of 
a  writ  of  error  to  a  state  court  it  must  ap- 
pear afidrmatively,  not  only  that  a  federal 
<luestion  was  presented  for  decision  but  that 
its  decision  was  necessary  to  the  determin- 
ation of  the  case,  and  that  it  was  actually 
decided,  or  that  the  judgment  as  rendered 
could  not  have  been  rendered  without  decid- 
ing it.  Adams  v.  Russell,  (1913)  229  U.  S. 
353,  33  S.  Ct.  846,  57  U.  S.  (L.  ed.)  1224, 
wherein  the  court  said:  "The  rule  is  a 
salutary  one  in  view  of  the  different  juris- 
dictions of  the  state  courts  and  of  this  court. 
It  leaves  in  both  the  full  plenitude  of  their 
powers.  It  permits  no  evasion  by  the  state 
court  of  the  responsibility  of  determining 
the  federal  question  if  necessary  to  be  de- 
termined; it  permits  no  assumption  by  this 
court  of  jurisdiction  to  review  the  decision 
of  local  questions.  The  sufficiency  of  the 
local  question  to  sustain  the  judgment  ren- 
dered, and  the  necessity  for  the  determina- 
•tion  of  the  federal  question  necessarily  we 
have  to  consider,  but,  as  we  said  in  John- 
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son  v.  Risk  [137  U.  S.  300],  where  a  defense 
is  distinctly  made,  resting  on  local  statutes, 
we  should  not,  in  order  to  reach  a  federal 
question,  resort  to  critical  conjecture  as  to 
the  action  of  the  court  in  the  disposition  of 
such  defense.'  And,  of  course,  the  principle 
is  applicable  whether  the  question  is  presented 
as  a  g[round  of  defense  or  a  ground  of  action." 
Claim  or  right  appearing  of  record.  —  That 
there  was  set  up  and  denied  some  claim  or 
right  under  the  Constitution  or  a  statute  of 
the  United  States  must  appear  upon  the 
record.  Seaboard  Air  Line  Ky.  Co.  v.  Du- 
vall,    (1912)    226  U.  S.  477,  32  S.  Ct.  790, 

56  U.  S.   (L.  ed.)   1171. 

The  bare  claim  that  the  judgment  of  the 
state  court  operated  to  take  property  of  the 
plaintiff  in  error  without  compensation  is  not 
enough  to  justify  this  court  in  taking  juris- 
diction unless  it  also  appears  from  the  aver- 
ments of  fact  upon  which  the  claim  must 
depend  that  the  question  is  one  real  and 
substantial  and  not  so  utterly  without  merit 
as  to  be  frivolous,  or  a  question  concluded 
hv  previous  decisions  of  this  court.  Conboli- 
dated  Turnpike  Co.  v.  Norfolk  &  O.  V.  R. 
Co.,    (1913)    228  U.   S.  596,  33   S.   Ct.  605, 

57  U.  S.  (L.  ed.)   982. 

Federal  question  shown  to  be  of  unsub- 
stantial character. —- Although  a  record  may 
present  in  form  a  federal  question,  a  mo- 
tion to  dismiss  will  be  allowed  where  it 
plainly  appears  that  the  federal  question 
IS  of  such  an  unsubstantial  character  as  to 
cause  it  to  be  devoid  of  all  merit  and  there- 
fore frivolous.  Deming  v.  Carlisle  Packing 
Co.,  (1912)  226  U.  S.  102,  33  S.  Ct.  80, 
57  U.  S.  (L.  ed.)  340;  wherein  the  court 
said:  "It  has  come  to  be  settled  that  on  a 
motion  to  dismiss  it  is  the  duty  of  the  court 
to  consider  whether  an  asserted  federal  ques- 
tion is  devoid  of  merit  and  unsubstantial 
either  because  concluded  by  previous  author- 
ity or  because  of  its  absolutely  frivolous  na- 
ture, and  if  it  is  found  to  be  of  such  char- 
acter to  allow  a  motion  to  dismiss.  This 
being  true,  as  the  conclusion  that  a  writ  of 
error  has  been  prosecuted  for  delay  is  the  in- 
evitable result  of  a  finding  that  it  has  been 
prosecuted  upon  a  federal  ground  which  is 
unsubstantial  and  frivolous,  it  follows  that 
the  question  of  delay  is  involved  in  and  re- 
quires to  be  considered  in  passing  upon  a 
motion  to  dismiss  because  of  the  frivolous 
character  of. the  federal  question.  The  de- 
cisions of  this  court  also  leave  it  no  longer 
open  to  discussion  that  where  it  is  found 
that  a  federal  question  upon  which  a  writ 
of  error  is  based  is  unsubstantial  and  frivo- 
lous the  duty  to  affirm  results." 

By  whom  claim  made.  —  We  have  had  fre- 
quent occasion  to  declare  that  the  right  of 
this  court  to  review  the  judgment  of  the 
hisrhest  court  of  a  state  is  circura«*cribed 
within  the  limits  of  §  709  of  the  Revised 
Statutes,  now  §  237  of  the  Judicial  Code. 
See  Waters-Pierce  Oil  Co.  v.  State  of  Texas, 
(1909)  212  U.  S.  86,  29  8.  Ct.  220,  63  U. 
S.  (L.  ed.)  417,  and  cases  there  cited. 
Among  the  limitations  upon  this  right  is 
the  principle  which  lequires  those  who  seek 
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to  brinff  in  review  in  this  court  the  judg- 
ment of  a  state  court  to  have  a  personal 
as  distinguished  from  an  official  interest  in 
the  relief  sought  and  in  the  federal  right 
alleged  to  be  denied  by  the  judgment  of  the 
state  court.  This  principle  was  laid  down  in 
Smith  V.  Indiana,  (19U3)  191  U.  S.  138, 
24  S.  Ct.  51,  48  U.  S.  (L.  ed.)  125,  in  which 
it  was  held  tlvat'  the  auditor  of  a  county 
of  the  state  of  Indiana  could  not  upon  writ 
of  error  to  this  court  have  the  judgment  of 
the*  Supreme  Court  of  Indiana  declaring  an 
exemption  law  of  that  state  valid  and  the 
performance  of  its  provisions  obligatory  up- 
on him  reviewed  upon  the  ground  that  the 
act  was  repugnant  to  the  Federal  Constitu- 
tion." Marshall  v.  Dye,  (1913)  231  U.  S. 
250,  34  8.  Ct.  92. 

Time  to  raise  question  or  make  claim. — 
In  order  to  entitle  a  plaintiff  in  error  to 
a  review  on  the  ground  of  a  deprivation  of 
the  right  to  trial  by  jury,  plaintiff  in  error 
should  "specially  set  up"  his  alleged  right 
in  proper  time  in  the  state  court,  and  should 
not  rely  upon  a  premature  assertion  of  that 
right  contained  in  a  demurrer  where  it  has 
no  proper  place.  Dill  v.  Ebey,  (3913)  229 
U.  S.  199,  33  S.  Ct.  620,  67  U.  S.  (L.  ed.) 
1148. 

Nothing  is  better  settled  than  that  it  is 
too  late  to  raise  a  federal  question  for  the 
first  time  in  a  petition  for  a  rehearing,  after 
the  final  judgment  of  the  state  court  of 
last  resort.  If,  however,  the  state  court 
actually  entertains  the  petition  and  decides 
the  federal  question,  and  this  appears  by 
the  record,  the  requirement  of  §  709  that  the 
right  shall  be  specially  set  up  and  denied 
is  complied  witn.  Consolidated  Turnpike 
Co.  V.  Norfolk  &  O.  V.  R.  Co.,  (1913)  228 
U.  S.  326,  33  S.  Ct.  510,  67  U.  S.  (L.  ed.) 
857,  rehearing  denied  228  U.  S.  596,  33  S. 
Ct.  606,  57  U.  8.   (L.  ed.)   982. 

IX.  Decision  of  State  Coubt. 

Must  be  adverse  to  right  claimed.  —  To  the 
same  effect  as  the  original  note,  see  Lem 
Woon  V.  State  of  Oregon,  (1913)  229  U. 
S.  586,  33  S.  Ct.  783,  57  U.  S.  (L.  ed.) 
1340. 

Other  grounds  of  decision.  —  **It  is  settled 
by  numerous  decisions  of  this  court  that 
where  the  decision  in  the  state  court  ad- 
verse to  the  plaintiff  in  error  proceeds  upon 
two  independent  grounds,  one  of  which,  not 
involving  a  federal  question,  is  sufficient  to 
sustain  the  judgment,  the  writ  of  error  will 
be  dismissed  or  the  judgment  affirmed,  ac- 
cording to  circumstances."  Southern  Pac. 
Co.  V.  Sohuvler,  (1913)  227  U.  8.  601,  33 
S.  Ct.  277,  57  U.  S.  (L.  ed.)  662,  43  L.R.A. 
(N.S.)  901.  Roe  to  the  same  effect  Mis- 
souri &  K.  I.  R.  Co.  V.  Olathe,  Kan.,  (1911) 
222  U.  S.  187,  32  S.  Ct.  47,  56  U.  S.  (L.  ed.) 
156. 

It  !s  well  established  that  if  there  be  fed- 
eral and  non-federal  grounds,  and  the  latter 
be  sufficient  to  support  the  judgment  of  the 
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state  court,  there  can  be  no  review  by  this 
court.      Wood    V.    Chesborough,    (1913)    228 
U.  S.  672,  33  S.  Ct.  706,  57  U.  S.   (L.  ed.) 
1018. 

A  decision  by  the  state  court  that  iA»m 
right  to  relief  prayed  for  is  in  any  event 
barred  by  long  delay  and  laches  is  sufficienfe 
to  prevent  the  Supreme  Court  from  review- 
ing an  alleged  federal  question  arising  in 
the  suit.  Preston  v.  Chicago,  (1913)  226  U. 
S,  447,  33  8.  Ct.  177,  57  U.  8.  (L.  ed.) 
293. 

''If  it  appears  that  the  judgment  of  the 
state  court  against  the  plaintiff  in  error 
was  based  upon  a  decision  of  general  law 
broad  enough  to  support  the  decision,  this 
court  will  not  consicler  the  federal  question, 
though  it  was  considered  and  determined  by 
the  court  below  adversely  to  the  plaintiff  in 
error."  Consolidated  Turnpike  Co.  v.  Nor- 
folk &  O.  V.  R.  Co.,  (1913)  228  U.  S.  596, 
33  S.  Ct.  605,  57  U.  8.  (L.  ed.)  982. 

The  authority  to  review  the  action  of  a 
state  court  where  it  has  decided  a  federal 
question  cannot  be  rendered  unavailing  by  a 
suggestion  "that  the  court  below  may  have 
rested  its  judgment"  on  a  non-federal 
ground,  for  to  so  hold  would  simply  amount 
to  depriving  this  court  of  all  power  to  re- 
view federal  questions  if  only  a  party  chose 
to  make  such  a  sugi^estion.  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  McWhirter,  (1913)  229  U. 
8.  265,  33  8.  Ct.  858,  57  U.  8.  (L.  ed.) 
1179. 

Where  the  Circuit  Court  remands  a  cause 
and  the  state  court  thereupon  proceeds  to 
final  judgment,  the  action  of  the  Circuit 
Court  is  not  reviewable  on  writ  of  error  to 
such  judgment.  For  a  state  court  cannot  be 
held  to  have  decided  against  a  federal  right 
when  it  is  the  Circuit  Court,  and  not  the 
state  court,  which  has  denied  its  posses- 
sion. McLaughlin  v.  Hallowell,  (1913)  228 
U.  8.  278,  33  S.  Ct.  465,  57  U.  S.  (L,  ed.) 
835. 

X.  Questions  Determined  in  SuFBEacB 

Court. 

All  questions  of  fact.  —  While  it  is  true 
that  upon  a  writ  of  error  to  a  state  court 
we  cannot  review  its  decision  upon  pure  ques- 
tions of  fact,  but  only  upon  questions  of  law 
bearing  upon  the  federal  right  set  up  by  the 
unsuccessful  party,  it  equally  is  true  that 
we  may  examine  the  entire  record,  including 
the  evidence,  if  properly  incorporated  there- 
in, to  determine  whether  what  purports  to  be 
a  finding  upon  questions  of  fact  is  so  involved 
with  and  dependent  upon  such  questions  of 
law  as  to  be  in  substance  and  effect  a  de- 
cision of  the  latter.  Kansas  City  Southern 
R.  Co.  V.  C.  H.  Albers  Commission  Co., 
(1912)  223  U.  S.  673,  32  8.  Ct.  316,  56  U.  S. 
(L.  ed.)  656. 

"Upon  the  issue  under  the  Fourteenth 
Amendment,  the  plaintiff  argues  on  the 
strength  of  Rev.  Stat.,  §  709,  that  the  facts 
are  open  to  re-examination  here.  By  that 
section  it  is  provided  that  a  writ  of  error  to 
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a  state  court  'shall  have  the  same  effect  as 
if  the  judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a  court  of  the 
United  States.'  It  is  argued  that  as  the  de- 
cree of  a  state  court  can  be  reviewed  only  by 
writ  of  error  the  foregoing  words  give  to  a 
writ  of  error  in  a  chancery  case  the  effect  of 
an  appeal  and  open  the  evidence  to  re-exami- 
nation to  the  same  extent  as  upon  the  appeal. 
A  suggestion  to  that  effect  was  made  in  Re- 
publican River  Bridge  Co.  v.  Kansas  Pac.  Ry. 
Co.,  (1876)  92  U.  S.  316,  317,  23  U.  S.  (L. 
ed.)  616,  but  the  practice  and  decisions  from 
an  early  date  have  been  the  other  way.  But 
'of  course  findings  either  at  law  or  in  equity 
may    depend    upon    questions    that    are    re- 

Vol.  IV,  p.  494,  sec.  711,  cl.  5. 

Suits  for  infringement.  —  An  action  which 
raises  a  question  of  infringement  is  an  ac- 
tion arising  under  the  patent  law  and  mar 
be  instituted  in  a  federal  court,  even  though 
the  construction  of  a  contract  is  also  in- 
volved. Nor  is  it  sufficient  to  bar  an  action 
in  the  federal  court  that  in  general  the  rule 
of  comity  requires  that  this  court  should  not 
enjoin  the  sale  of  property  in  the  possession 
of  the  state  court.  American  Graphophone 
Co.  v.  Pickard,  (W.  D.  N.  Y.  1912)  201  Fed. 
646. 

"If  a  bill  asserts  a  right  under  the  patent 
law  to  sell  a  patented  machine  subject  to  re- 
strictions as  to  its  use,  and  alleges  a  use  in 
violation  of  the  restrictions  as  an  infringe- 
ment of  the  patent,  it  presents  a  question  of 
the  extent  of  the  patentee's  privilege,  which, 
if  determined  one  way,  brings  the  prohibited 
use  within  the  provisions  of  the  patent  law, 
or,  if  determined  the  other  way,  brings  into 
operation  onlv  principles  of  general  law.  Ob- 
viously, a  suit  for  infringement,  which  must 
turn  upon  the  scope  of  the  monopoly  or  privi- 
lege secured  to  a  patentee,  presents  a  case 
arising  under  the  patent  law.  The  jurisdic- 
tion of  the  Circuit  Court  over  such  cases  has, 
for  more  than  a  century,  been  exclusive,  by 
the  express  terms  of  the  statute,  although, 
for  the  most  part,  its  jurisdiction  over  other 
kinds  of  suits  arising  under  the  Constitution 
and  laws  of  the  United  States  is  only  con- 
current with  that  of  the  state  courts." 
Henry  v.  A.  B.  Dick  Co.,  (1912)  224  U.  S. 
1,  32  S.  Ct.  384,  56  U.  S.  (L.  ed.)  645, 
Ann.  Cas.  191 3D  880. 

In  Rauhe  v.  Justi,  (E.  D.  Pa.  1912)  196 
Fed.  64,  the  bill  in  equity  set  up  letters 
patent  for  improvements  in  sets  of  artificial 
teeth,  and  charged  the  defendants  with  in- 
fringements, and  prayed  for  an  injunction, 
decree  for  profits,  and  damages.  The  bill  re- 
ferred to  a  license  showing  that  the  defend- 
ants had  formerly  acquiesced  in  the  rights 
claimed  by  the  complainant  under  the  pat- 
ents. It  furthermore  averred  that  the  defend- 
ants without  license  or  allowance,  and 
against  the  will  of  the  complainant's  rights, 
well  knowing  the  same,  unlawfully  and 
wrongfully  did  make,  construct,  use,  and 
vend  to  others  to  be  used  the  inventions  of 


examinable  here.  The  admissibility  of  evi- 
dence or  its  sufficiency  to  warrant  the  con- 
clusion reached  may  be  denied;  or  the  con- 
clusion may  be  a  composite  of  fact  and  law, 
such  as  ownership  or  contract;  or  in  some 
way  the  record  may  disclose  that  the  finding 
necessarily  involved  a  ruling  within  the  ap- 
pellate jurisdiction  of  this  court.  Such  ques- 
tions properly  saved  must  be  answered,  and, 
so  far  as  it  is  necessary  to  examine  the  evi- 
dence in  order  to  answer  them  or  to  prevent 
an  evasion  of  real  issues,  the  evidence  will 
be  examined."  Cedar  Rapids  Gas  Light  Co. 
V.  Cedar  Rapids,  (1912)  223  U.  S.  656,  32 
S.  Ct.  389,  66  U.  S.  (L.  ed.)  594. 
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said  letters  patent,  and  were  threatening  to 
continue  so  to*  do.  It  was  held  that  the  fed- 
eral court  had  jurisdiction  of  the  case.  The 
court  said:  ''The  allegations  of  the  bill 
must  be  accepted  as  verity,  the  case  being 
presented  on  demurrer.  The  license  is  not 
now  in  force,  and  it  will  be  noticed  that  the 
complainant  does  not  rest  his  right  of  re- 
covery on  the  same.  It  is  only  incidentally 
mentioned  showing  former  recognition  of 
complainant's  rights  secured  to  him  under 
the  patents.  The  controversy,  as  appears  by 
the  bill,  is  not  regarding  such  former  license 
or  contract,  as  distinguished  from  St.  Paul 
Plow  Works  V.  Startling,  140  U.  S.  184,  11 
Sup.  Ct.  803,  35  L.  ed.  404,  and  other  cases 
cited  by  defendants.  The  cause  of  action  or 
ground  of  relief  is  the  infringement  of  the 
patents.  It  arises,  not  out  of  contract,  but 
under  the  patent  laws,  and  is  therefore  prop- 
erly cognizable  by  the  District  Court  of  the 
United  States  under  the  provision  of  the 
several  acts  of  Congress  pertaining  .thereto. 
The  right  to  use  the  invention,  whether  by 
license  from  complainant,  invalidity  of  the 
patents,  and  infringement,  are  usually  mat- 
ters of  defense,  and  may  be  pleaded  in  an- 
swering the  complainant." 

Suits  on  contracts  relating  to  patents. — 
The  federal  courts  have  exclusive  jurisdic- 
tion of  all  cases  arising  under  the  patent 
laws,  but  not  of  all  questions  in  which  a 
patent  may  be  subject-matter  of  the  contro- 
versy. For  the  courts  of  a  state  may  try 
questions  of  title,  and  may  construe  and  en- 
force contracts  relating  to  patents.  New 
Marshall  En;?ine  Co.  v.  Marshall  Engine  Co., 
(1912)  223  U.  S.  473,  32  S.  Ct.  238,  56  U.  S. 
(L.  ed.)   513. 

"The  remedy  which  the  complainant  seeks 
may  often  determine  whether  the  suit  is  one 
arising  under  the  patent  law  and  cognizable 
only  in  a  court  of  the  United  States,  or  one 
upon  a  contract  between  the  patentee  and  his 
assigns  or  licensees,  and,  cognizable  only  in 
a  state  court,  unless  there  be  diversity  of 
citizenship.  Thus,  a  bill  to  enforce  a  con- 
tract concerning  the  title  to  a  patent,  or  an 
interest  therein,  or  to  declare  a  forfeiture 
of  an  assignment  of  an  interest  in  a  patent, 
or  even  a  license  to  make,  sell  or  use  the  pat- 
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ented  thing,  or  an  action  to  recover  damages 
lor  a  breach  of  a  contract  relating  to  a  pat- 
ent or  a  license  thereunder,  would  not,  be- 
cause of  the  character  of  remedy  or  belief 
sought,  be  a  suit  cognizable  in  a  Unite<l 
States  court,  although  the  facts  stated  might 


have  justified  %  suit  for  infringement  in  a 
United  States  court,  if  the  complainant  had 
elected  that  remedy."  Henry  v.  A.  B.  Dick 
Co.,  (1912)  224  U.  S.  1,  32  8.  Ct.  364,  56 
U.  S.  (L.  ed.)  645,  Ann.  Gas.  1913D  8S0. 


Vol.  IV,  p.  498,  sec.  716. 

PnrjKMe  of  statute.  —  Section  716  grants 
the  courts  of  the  United  States  power  to 
issue  all  writs  not  specitically  provided  for 
by  the  statute  which  may  be  necessary  for 
the  exercise  of  their  respective  jurisdictions 
and  agreeable  to  the  usages  and  principles 
of  law.  This  statute  was  no  doubt  enacted 
by  Congress  in  order  to  meet  cases  of  this 
nature  when  there  is  no  specific  process  pro- 
vided by  statute.  John  Gund  Brewing  Co.  v. 
United  SUtes,  (C.  C.  A.  8th  Cir.  1913)  204 
Fed.  17. 

The  writ  of  mandamus  can  be  issuea  by 
the  United  States  courts  under  section  716, 
only  if  necessaiy  to  the  exercise  of  their 
jurisdiction.  It  is  not  to  be  used  for  the  cor- 
rection of  errors  in  respect  to  matters  with- 
in the  dlBcretion  of  the  lower  court.  Vacuum 
Cleaner  Co.  v.  Piatt,  (C.  C.  A.  2d  Cir.  1912) 
196  Fed.  398. 

Impounding  books  and  papers  for  use  in 
triaL  — In  United  States  v.  M'Hie,  (N.  D. 
111.  1912)  196  Fed.  586,  which  was  an  appeal 
from  an  order  denying  a  motion  to  set  aside 


an  order  impounding  books  and  papers  for 
use  upon  the  trial,  the  court  said:  **UpoD 
the  hearing,  counsel  for  defendants  conccKied 
the  power  of  the  court  to  impound  property 
unlawfully  or  irregularly  taken  by  govers- 
ment  officers,  where  such  property  belongs  to 
a  party  to  the  prosecution.  But  where  it  be- 
longs to  a  stranger  to  the  proceeding,  as  in 
thit»  case,  they  denied  the  existence  of  the 
power,  asserting  that  subpoena  duces  tecum 
is  in  that  event  the  sole  remedy.  They  urge 
that  the  power  to  impound  is  among  tho^ 
granted  by  section  716,  giving  authority  to 
issue  all  writs  necessary  to  the  exercise  of 
jurisdiction;  that  this  provision  is  applicable 
only  to  the  parties,  not  to  strangers;  and 
that  no  decision  in  favor  of  the  power  nss 
been  cited  or  can  be  found.  However,  a  num- 
ber of  the  writs  issued  under  section  716, 
and  in  frequent  use,  run  against  third  per- 
sons. This  is  true  of  injunction,  execution, 
subpoena  ad  testificandum,  subpoena  duces  te- 
cum, and  prohibition.  In  practice  the  distinc- 
tion urged  by  counsel  has  not  been  made." 


Vol.  IV,  p.  508,  sec.  719. 

The  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission  was  enjoined 
pending  an  appeal,  on  the  authority  of  this 


section,  in  Omaha  &  C.  B.  St.  R.  Co.  ▼•  Inter- 
state Commerce  Commission,  (1911)  222  U. 
S.  582,  32  S.  Ct.  833,  56  U.  8.  (L.  ed.)  324. 


Vol.  IV,  p.  509,  sec.  720. 

Extent  of  section.  —  Provisions  of  this 
section  relate  only  to  the  stay  of  proceedings 
begun  in  the  courts  of  a  state  before  any  re- 
sort to  the  United  States  Court.  Kansas  City 
Gas  Co.  V.  Kansas  City,  (W.  D.  Mo.  1912) 
198  Fed.  500. 

The  object  of  the  statute  is  to  assume  the 
orderly  administration  of  justice  and  to  pre- 
vent unseemly  conflicts  between  courts  whose 
jurisdiction  embraces  the  same  subjects  and 
persons.  People's  Gaslight  &  Coke  Co.  v. 
Chicago,  (N.  D.  111.  1911)  192  Fed.  398. 

Protection  of  federal  jurisdiction.  —  See  to 
the  same  effect,  Nelson  v.  Camp,  (C.  C.  A. 
5th  Cir.  1911)  191  Fed.  712. 

What  are  state  courts.  —  The  municipal 
court  of  Kansas  City  is  a  court  of  the  state 
within  the  meaning  of  the  statute.  Kansas 
City  Gas  Co.  v.  Kansas  City,  (W.  D.  Mo. 
1912)  198  Fed.  500;  Jewel  Tea  Co.  v.  Lee's 
Summit.  (W.  D.  Mo.  1912)  198  Fed.  532. 

Cases  removed.  —  To  the  same  effect  as 
the  original  note,  see  ^[issouri,  K.  &  T.  Ry. 
Co.  ▼.  Chappell,  (W.  D.  Okla.  1913)  206  Fed. 
688. 


The  taking  of  depositions  and  the  inci- 
dents thereto  are  a  proceeding  in  a  slate 
court  in  contemplation  of  this  section. 
American  Shipbuilding  Co.  v.  Whitney,  (N. 
D.  Ohio,  1911)   190  Fed.  109. 

Bankruptcy  cases.  —  A  suit  brought  in  a 
state  court  by  trustees  in  bankruptcy  ap- 
pointed by  a  federal  District  Court  to  re- 
cover property  of  the  bankrupt  will  not  be 
restrained  by  the  equity  side  of  the  United 
States  District  Court  although  the  trustees 
were  appointed  on  the  bankruptcy  side  of  the 
same  court.  Hull  v.  Burr,  (C.  C.  A.  1st  Cir. 
1913)  206  Fed.  1. 

State  judgments.  —  As  to  the  power  of  a 
federal  court  to  issue  a  decree  preventing  the 
defendant  from  obtaining  the  benefit  of  a 
state  judgment  claimed  to  be  inequitable,  see 
Union  Ry.  Co.  v.  Illinois  Cent.  R.  Co.,  (0. 
C.  A.  6th  Cir.  1913)   207  Fed.  745. 

This  section  is  cited  in  Western  Union 
Telegraph  Co.  of  Illinois  v.  Louisville  &  N.  R. 
Co.,   (C.  C.  A.  7th  Cir.  1912)   201  Fed.  919. 
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Vol.  IV,  p.  517,  sec.  721. 

Decisions  of  State  Coubts. 

To  the  same  effect  as  the  original  note,  see 
The  Golden  Rod,  (D.  C.  Me.  1912)  197  Fed. 
830. 

SUte  laws  strictly  local.  — "The  thirty- 
fourth  section  of  the  Judiciary  Act  of  1789, 
declaring  that  the  laws  of  the  several  states 
shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law  in  the  courts  of  the  United 
States  in  cases  where  they  apply,  is  limited 
in  its  application  to  state  laws  strictly  local. 
It  does  not  extend  to  contracts  or  other  in- 
struments of  a  commercial  nature,  the  true 
interpretation  and  effect  whereof  are  to  be 
sought,  not  in  the  decisions  of  the  local  tribu- 
nals, but  in  the  general  principles  and  doc- 
trines of  commercial  jurisprudence.  In  such 
cases  it  is  the  right  and  duty  of  the  national 
courts  to  exercise  their  own  judgment."  Me- 
chanics'-American  Nat.  Bank  v.  Coleman,  (C. 
C.  A.  8th  Cir.  1913 )  204  Fed.  24. 

Decisions  rendered  after  rights  of  parties 
accrued. —  A  decision  of  a  state  court  in 
regard  to  litigation  which  arose  after  the 
rights  of  the  parties  were  fixed  in  the  federal 
court  is  not  binding  on  the  federal  court. 
Jackson  Co.  v.  Gardiner  Inv.  Co.  (C.  C.  A. 
1st  Cir.  1912)   200  Fed.  113. 

Evidence.  —  The  decision  of  a  state  court 
when  but  an  estimate  of  the  probative  effect 
of  certain  evidence,  is  persuasive,  but  not 
conclusive,  in  a  federal  court.  Harrison  v. 
Foley,   (C.  C.  A.  8th  Cir.  1913)  206  Fed.  67. 

The  doctrine  of  the  law  of  the  case  in  its 
customary  sense  does  not  run  from  state  to 
federal  jurisdiction,  or  conversely.  Its  ap- 
plication is  generally  to  a  second  appeal  in 
the  same  appellate  court.  Harrison  v.  Foley, 
(C.  C.  A.  8th  Cir.  1913)   206  Fed.  67. 

The  proper  remedial  procedure  is  essen- 
tially a  question  of  local  law  in  which  the 
federal  courts  will  follow  the  decisions  of  the 
state  courts.  !McKinncy  v.  Kansas  Natural 
Gas  Co.,  (D.  C.  Kan.  1913)  200  Fed.  772. 

Ecclesiastical  question.  —  The  decision  of  a 
state  court  that  the  attempted  union  of  two 
different  church  organizations  was  invalid 
docs  not  establish  a  rule  of  property  that  the 
federal  courts  are  bound  to  follow  although 
the  result  of  the  decision  determines  the 
right  to  use  the  church  property.  Sherard 
v.  Walton,  (W.  D.  Tenn.  1913)  206  Fed. 
562. 

Conditional  sale  and  chattel  mortgages. — 
There  is  so  much  of  a  local  nature  entering 
into  conditional  sales  contracts  and  chattel 
mortgages  that  a  federal  court  will  accept 
the  settled  law  of  each  state  as  decisive  m 
respect  to  any  case  arising  therein.  E.  I.  Du 
Pont  De  Nemours  Povrder  Co.  v.  Jones  Bros., 
(S.  D.  Ohio  1912)  200  Fed.  638. 


"The  federal  courts,  in  determining  the  va- 
lidity of  the  chattel  mortgage,  follow  the  de- 
cisions of  the  state  courts.  This  doctrine 
proceeds  upon  the  principle  that  the  validity 
of  a  chattel  mortgage,  executed  within  a 
state,  is  a  matter  for  the  state,  and  the  fed- 
eral courts  will  accept  the  settled  law  of  each 
state  as  decisive  of  the  question."  In  re 
Harnden,    (D.  C.  N,  M.  1912)   200  Fed.  175. 

Dissolution  of  corporations.  —  The  propo- 
sition that  a  corporation  is  dissolved  by  oper- 
ation of  law  for  failure  to  pay  its  annual 
license  fee  presents  a  mere  question  of  local 
law,  upon  which  the  decision  of  the  highest 
court  of  the  state  is  final.  United  States  v. 
Spokane  Mill  Co.,  (£.  D.  Wash.  1913)  206 
Fed.  999. 

Corporation  contracts.  —  The  construction 
by  a  state  court  of  state  legislation  regarding 
the  validity  and  effect'  of  contracts  made 
within  the  state  by  foreign  corporations 
which  have  not  qualified  themselves  to  engage 
in  business  therein  will  be  followed  by  the 
federal  courts.  Thomas  v.  Birmingham  Ry. 
Light  &  Power  Co.,  (N.  D.  Ala.  1912)  195 
Fed.  340. 

Validity  of  deed  of  trust.  —  The  federal 
courts  are  governed  by  the  Jaw  of  a  particu- 
lar state  in  passing  upon  the  validity  of  a 
deed  of  trust  made  in  that  state.  Swager  v. 
Smith,  (C.  C.  A.  4th  Cir.  1912)  194  Fed.  762. 

State  Constitution  and  Statutes. 

Statutes  of  limitations.  —  "The  New  York 
statute  of  limitations  is  binding  under  sec- 
tion 721,  upon  the  courts  of  the  United 
States  only  in  the  trial  of  actions  at  law. 
Still  courts  in  admiralty  proceed  upon  the 
analogy  of  the  statute  in  considering  whether 
claims  are  stale."  Davis  v.  Smokeless  Fuel 
Co.,  (C.  C.  A.  2d  Cir.  1912)  196  Fed.  753. 

Constbcction  of  State  Constitution  and 

Statutes. 

The  construction  of  the  highest  judicial 
tribunaL  —  To  the  same  effect  as  the  original 
note,  see  Ehmen  v.  Citv  of  Gothenburg,  (C. 
C.  A.  8th  Cir.  1912)  200  Fed.  564;  City  of 
Columbia  v.  Chicago  Title  &  Trust  Co.,  (C. 
C.  A.  5th  Cir.  1912)  200  Fed.  569. 

Validity  of  mortgages.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Manning, 
(E.  D.  S.  C.  1913)  206  Fed.  685. 

Death  by  wrongful  act.  —  The  construction 
by  the  highest  court  of  a  state  of  a  state 
statute  giving  a  right  of  action  for  a  death 
by  wrongful  act  is  binding  on  the  federal 
courts.  Joplin  &  P.  R.  Co.  v.  Payne,  (C.  C. 
A.  8th  Cir.  1912)  194  Fed.  387. 


Vol.  IV,  p.  530,  sec.  723. 

In  general.  —  In  the  courts  of  the  United  adequate  and  complete  remedy  may  be  had 
States  it  is  a  guiding  rule  that  a  bill  in  at  law,.  The  statute  so  declares,  and  the  de- 
equity  does  not  lie  in  any  case  where  a  plain,      cisions  enforcing  it  are  without  number.    If 
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it  be  quite  obvious  tbat  there  is  such  a 
remedy,  it  is  the  duty  of  the  court  to  inter- 
pose the  objection  sua  aponte,  and  in  other 
cases  it  is  treated  as  waived  if  not  presented 
by  the  defendant  in  limine.  Singer  Sewing 
Mach.  Co.  of  New  Jersey  v.  Benedict,  (1913) 
229  U.  S.  481,  33  S.  Ct.  942,  57  U.  S.  (L. 
ed.)   1288. 

The  adequate  remedy  at  law,  which  is  the 
liest  of  equitable  jurisdiction  in  the  federal 
courts,  is  that  which  existed  when  the  Ju- 
diciary Act  of  1789  was  adopted.  Richardson 
V.  Pennsylvania  Coal  Co.,  (M.  D.  Pa.  1913) 
203  Fed.  743. 

This  section  is  merely  declaratory.  John- 
son V.  Hanley,  Hoye  Co.,  (D.  C.  R.  I.  1911) 
188  Fed.  762. 

Tertitorial  courts  established  by  the  United 
States  are  not  "courts  of  the  United  States" 
when  the  statute  creating  them  prescribes 
that  the  procedure  shall  conform  as  near  as 
may  be  to  that  of  an  adjoining  state  and 
that  the  provisions  of  Rev.  Stat.  §  911  et 
seq.,  (4  Fed.  Stat.  Annot.  560),  shall  govern 
such  courts  as  far  as  applicable.  Dill  v. 
Ebey,  (1913)  229  U.  S.  199,  33  S.  Ct.  620,  67 
U.  S.  (L.  ed.)  1148. 

Waiver.  —  The  statute  was  enacted  main- 
ly to  secure  to  the  defendant  the  privilege  of 
a  trial  by  jury,  and  this  he  may  waive.     If 

Vol.  IV,  p.  534,  sec.  725. 

Inherent  power. —  The  federal  courts  hold, 
without  qualification,  that  the  power  to  pun- 
ish for  contempts  is  inherent  in  all  the  courts 
of  the  United  States,  its  existence  being  es- 
sential to  preserve  order  in  judicial  proceed- 
ings and  the  enforcement  of  the  court's  judg- 
ments, and,  consequently,  to  the  due  adminis- 
tration of  justice;  that  it  inheres  in  the  dig- 
nity of  the  court  itself,  and  is  an  attribute 
as  essential  and  indispensable  to  the  due  ad- 
ministration of  justice  as  the  person  of  a 
judge.  In  re  Ulmer,  (N.  D.  Ohio  1913)  208 
Fed.  461. 

The  power  to  punish  for  contempt  of  court 
is  to  be  used  sparingly  and  with  great  cau- 
tion and  deliberation.  The  purpose  in  invok- 
ing the  exercise  of  such  power  is  the  enforce- 
ment of  law  and  of  lawful  orders  and  the 
punishment  of  acts  of  disobedience.  A  court 
thus  called  upon  to  enforce  the  law  may  it- 
self keep  well  within  its  limits.  It  is  not  a 
party  to  the  proceeding.  In  punishing  for 
contempt,  the  judge  acts  impersonally  and 
has  no  interest  or  concern  other  than  that 
the  law  should  be  obeyed  and  enforced.  To 
justify  punishment,  whether  of  a  remedial  or 
punitive  character,  for  a  violation  of  the 
court's  order  or  for  aiding  and  assisting  in 
its  violation,  the  charge  against  the  accused 
and  the  course  of  procedure  must  meet  legal 
requirements,  and  the  proof  must  conform 
to  the  settled  rules  of  evidence.  Phillips 
Sheet  &  Tin  Plate  Co.  v.  Amalgamated  Ass'n 
of  Iron,  Steel  &  Tin  Workers,  (S.  D.  Ohio 
1913)   208  Fed.  335. 

"Officers  of  said  courts"  within  the  mean- 
ing  of  the   section   do  not   include  customs 


in  a  suit  in  equity  he  answers  and  Bubmita 
to  the  jurisdiction  of  the  court,  he  cannot 
thereafter  object  that  the  plaintiff  haa  m 
plain,  complete,  and  adequate  remedy  at  law, 
provided  that  the  subject-matter  of  the  suit 
is  of  a  class  over  which  a  court  of  chancery 
has  jurisdiction,  and  it  is  competent  for  the 
court  to  grant  the  relief  sought.  Cobban  v. 
Conklin,  (C.  C.  A.  9th  Cir.  1913)  208  Fed- 
231. 

Demand  for  pajrment  of  money.  —  This 
section  bars  an  equitable  action  to  compel 
the  payment  of  a  sum  of  money,  conceded ly 
in  the  defendant's  hands,  which  the  complain- 
ants allege  has  been  duly  assigned  to  them. 
Brown  v.  Fletcher,  (C.  C.  A.  2d  Cir.  1913) 
206  Fed.  461. 

The  illegality  or  unconstitutionality  of  a 
state  or  municipal  tax  or  imposition  is  not 
of  itself  a  ground  for  equitable  relief  in  the 
courts  of  the  United  States.  In  such  a  case 
the  aggrieved  party  is  left  to  his  remedy  at 
law,  when  that  remedy  is  as  complete,  prac- 
ticable and  efficient  as  the  remedy  in  equity. 
Singer  Sewing  Mach.  Co.  of  New  Jersey  v. 
Benedict,  (1913)  229  U.  S.  481,  33  S.  Ct. 
942,  57  U.  S.  (L.  ed.)   1288. 

This  section  is  quoted  in  George  Melies  Co. 
V.  Motion  Picture  Patents  Co.,  (C.  C.  N.  J. 
1911)   190  Fed.  869. 
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officers  who  acting  under  a  search  warrant 
issued  by  a  United  States  Commissioner 
seize  matter  not  authorized  by  the  warrant, 
which  they  refuse  to  give  up.  In  re  Chin 
K.  Shue,  \J),  C.  Mass.  1912)   199  Fed.  282. 

Acts  of  contempt  are  not  limited  to  those 
committed  in  the  immediate  presence  or  vi- 
cinity of  the  court  while  in  session  or  within 
the  range  of  its  hearing  or  vision.  Lo- 
cality is  not  so  determinative  as  is  the  ob- 
structive qualitv  of  the  act,  and  an  act, 
the  natural  tendency  of  which  is  to  obstruct 
justice,  may  constitute  a  contempt  wherever 
committed.  United  States  v.  Huff,  (S.  D. 
Ga.  1913)   206  Fed.  700. 

"It  was  the  purpose  of  the  act  to  limit  the 
power  of  federal  courts  to  punish  as  for  con- 
tempt criticisms  of  judicial  decisions  or  ju- 
dicial officers,  and  ft  seems  clear  that  the 
limitation  expressed  in  the  words,  'so  near 
thereto  as  to  obstruct  the  administration  of 
justice,'  was  meant  to  apply  more  particu- 
larly to  that  class  of  contempts  and  to  acts 
of  turbulence  and  disorder  committed  not  in 
the  presence  of  the  court,  nor  so  near  there- 
to as  to  present  an  obstacle  to  the  orderly 
administration  of  justice,  and  not  to  misbe- 
havior which,  at  whatever  place  committed, 
would  tend  as  completely  to  obstruct  the  ad- 
ministration of  justice  as  if  committed  in 
the  immediate  presence  or  in  the  vicinage  of 
the  court.  It  is  obvious  that  any  wilful  at- 
tempt improperly  to  influence  jurors  in  the 
impartial  discharge  of  their  duties  in  a  pend- 
ing case,  whether  by  attempts  to  bribe  or 
otherwise,  no  matter  where  it  is  committed, 
is   sufficiently   near   to   the   presence   of   the 
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court  to  tend  to  obstruct  the  administration 
of  justice.  It  is  not  to  be  supposed  that  in 
enacting  the  statute  Congress  intended  to  de- 
prive the  federal  courts  of  the  power  to  deal 
summarily  with  persons  who  are  attempting 
to  corrupt  jurors  who  have  been  called  to 
decide  pending  cases,  for  without  that  power 
the  courts  would  be  practically  helpless  in 
the  presence  of  an  organized  scheme,  such  as 
is  shown  by  the  evidence  in  this  case,  for  the 
purpose  of  interfering  with  the  administra- 
tion of  justice.  There  is  every  reason  why 
the  court  should  have  the  power  to  deal  with 
such  attempts  at  their  very  inception,  so  as 
to  prevent  the  evil,  and  should  not  be  con- 
fined to  the  remedy  by  indictment  to  punish 
such  acts  after  the  evil  has  been  accom- 
plished." Kirk  V.  United  States,  (C.  C.  A. 
9th  Cir.  1911)   192  Fed.  273. 

It  has  been  held  that  letters  delivered  to  a 
judge  at  his  home  regarding  a  pending  case, 
concededly  so  improper  in  their  nature  as  to 
constitute  contempt  in  other  respects,  are 
within  this  section  as  being  misbehavior  "so 
near  to"  the  presence  of  the  court  as  to  con- 
stitute contempt.  United  States  v.  Huff, 
(S.  D,  Ga.  1913)   206  Fed.  700. 

Misstatement  of  effect  of  decision  as  con- 
tempt.—  The  circuit  court  certainly  had 
power  at  common  law  to  punish  as  for  a 
contempt  a  misstatement  of  the  effect  of  its 
own  decision.  That  power  was,  however, 
taken  away  from  federal  judges  by  section 
725,  because  it  is  within  none  of  the  excep- 
tions contained  in  the  proviso.  Asbestos 
Shingle,  Slate  &  Sheathing  Co.  v.  H.  W. 
Johns-Manville  Co.,  (S.  D.  N.  Y.  1911)  189 
Fed.  611. 

Bankrupt's  misappropriation  of  money. — 
In  the  case  of  In  re  Probst,  (C.  C.  A.  2d 
Cir.  1913)  205  Fed.  612,  the  court  said:  "It 
seems  to  us  that  the  bankrupt's  misappropri- 
ation of  the  money  in  his  hands  is  not  within 
the  first  of  these  clauses,  'misbehavior  in 
the  presence  of  the  court,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice.' 
He  is  not  an  'officer  of  the  court'  who  has 
misbehaved  in  his  ofiicial  transactions.  Our 
atttention  has  been  called  to  no  writ,  process, 
order,  rule,  decree,  or  command  of  the  court 
which  he  has  disobeyed.  Had  an  order  been 
made  directing  him  to  pay  the  amount  of  the 
misappropriated  money  into  the  registry  of 
the  court,  and  he  had  disobeyed  such  order, 
he   would   be   within   the   provisions   of   the 


section;  but  on  the  record  presented  here  we 
cannot  find  authority  for  the  entry  of  the 
order  sought  to  be  reviewed.  This  may  be 
a  highly  technical  ruling;  but  where  Con- 
gress has  been  so  industrious  to  restrict  the 
natural  inherent  po  veers  of  a  federal  court, 
scrupulous  attention  to  the  limitations  it 
has  imposed  would  seem  to  be  the  proper 
course." 

An  attorney  may  be  adjudged  guilty  of 
contempt  for  indulging  in  language  in  his 
argument  to  the  jury  which  is  disrespectful 
to  the  court.  In  re  Maury,  (C.  C.  A.  9th 
Cir.  1913)   205  Fed.  626. 

The  making  of  false  affidavits  and  present- 
ing them  in  court  in  opposition  to  a  motion 
is  punishable  as  contempt  under  this  section 
as  obstructing  the  administration  of  jus- 
tice. In  re  Steiner,  (S.  D.  N.  Y.  1912)  195 
Fed.  299. 

Writing  disparagingly  of  litigation  does  not 
constitute  contempt  if  it  is  not  directly  cal- 
culated to  incite  disobedience  to  the  decree 
entered.  United  States  v.  Southern  Whole- 
sale Grocers'  Ass'n,  (N.  D.  Ala.  1913)  207 
Fed.  434. 

Purging  by  oath.  — The  federal  courts  do 
not  recognize  the  common-law  rule  of  pur- 
gation, and  leave  the  question  of  the  com- 
mission of  the  contempt  to  be  determined  by 
the  proof  adduced  upon  the  hearing.  United 
States  V.  Huff,  (S.  D.  Ga.  1913)  206  Fed. 
700. 

Punishment.  —  The  character  and  purpose 
of  the  punishment  distinguish  civil  and 
criminal  contempts.  The  punishment  for  a 
civil  contempt  is  remedial  and  for  the  bene- 
fit of  the  complainant  in  the  contempt  pro- 
ceedings. The  punishment  for  a  criminal 
contempt  is  punitive — to  vindicate  the  au- 
thority of  the  court.  If  imprisonment  be 
imposed  in  a  civil  proceeding  it  must  be 
co#rciv«»  in  its  nature.  The  committal  must 
stand  only  unless  and  until  the  defendant 
performs  the  affirmative  act  required  by  the 
court's  order.  When  inflicted  in  a  criminal 
proceeding  it  is  fixed  and  certain  as  a  pun- 
ishment for  completed  disobedience  of  orders 
or  for  other  past  wrongdoing.  In  re  Kahn, 
(C.  C.  A.  2d  Cir.  1913)  204  Fed.  681. 

Criminal  contempts  are  reviewable  only  by 
writ  of  error.  Grant  v.  United  States,  (1913) 
227  U.  S.  74,  33  S,  Ct.  190,  67  U.  S.  (U  ed.) 
423. 


Vol.  IV,  p.  552,  sec.  737. 

Scope  of  section.  —  The  statute  does  not 
undertake  to  define  what  is  an  indispensable 
party,  but  merely  undertakes  to  formulate 
principles  already  controlling  in  courts  of 
equity,  and  applicable  as  well  to  o'her  courts 
as  to  those  of  federal  origin.  It  remains 
true,  notwithstanding  the  act  of  Congress, 
that  a  circuit  court  can  make  no  decree  af- 
fecting the  rights  of  an  absent  person,  and 


can  make  no  decree  between  the  parties  be- 
fore it,  which  so  far  involves  or  depends 
upon  the  rights  of  an  absent  person,  that 
complete  and  final  justice  cannot  be  done 
between  the  parties  to  the  suit  without  af- 
fecting those  rights.  Bogart  v.  Southern 
Pac.  R.  Co.  (1913)  228  U.  S.  137,  33  S.  Ct. 
497,  57  U.  S.  (L.  ed.)   768. 
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Vol.  IV,  p.  554,  sec.  740. 

Patent  suits  are  not  governed  by  this  section.     Cheatham  Eleetric  Switching  Device  Co. 
▼.  Transit  Development  Co.,  (E.  D.  N.  Y.  1911)  191  Fed.  727. 


Vol.  IV,  p.  557,  sec.  1. 

Appeals  in  admiralty  to  Circuit  Court  of 
Appeals.  —  With  practically  substantial  una- 
nimity it  has  been  held  by  the  Circuit  Courts 
of  Appeals  that  the  statute  has  no  applica- 
tion to  those  courts.  I  he  provision  was  in- 
tended to  relieve  the  Supreme  Court  of  the 

Vol.  IV,  p.  56U  sec.  913. 

Under  this  section,  section  918  R.  S.,  and 
rule  46  of  the  Supreme  Court,  a  district  court 
has  authority  to  make  a  general  rule  pro- 
viding for  the  issuance  of  commissions, 
either  open  or  Closed,  to  take  testimony, 
which  shall  be  executed  as  nearly  as  may  be 
in  accordance  with  the  rules  of  the  state  of 

Vol.  IV,  p.  563,  sec.  914. 

The  main  purpose  of  the  conformity  act 
was  to  harmonize,  as  nearly  as  may  be,  the 
manner  and  form  in  which  parties  should 
present  their  claims  and  defense  in  the  prep- 
aration of  the  trial  of  cases  in  the  federal 
courts,  to  those  prevailing  in  the  state  courts, 
and  it  was  not  the  intention  to  require  the 
federal  courts  to  conform  to  state  courts  in 
all  matters  of  detail  respecting  practice  and 
procedure,  at  least  as  to  such  details  the 
power  to  regulate  which  every  court  is  pre- 
sumed inherently  to  possess  and  exercise  as 
from  time  to  time  the  ends  of  justice  may 
require.  Such  are  the  details  respecting 
matters  of  continuance,  intermediate  mo- 
tions, new  trials,  and  other  incidental  pow- 
ers respecting  the  control  of  the  parties,  or 
the  situation  of  the  case  in  the  court.  Mani- 
towoc Malting  Co.  v.  Feuchtwanger,  (£.  D. 
Wis.  1912)  196  Fed.  606.  See  also  Steers 
V.  United  States,  (C.  C.  A.  6th  Cir.  1911) 
192  Fed.  1,  wherein  it  was  held  that  matter 
pertaining  to  the  conduct  of  the  trial  by  the 
trial  judge  is  not  governed  by  this  con- 
formity act. 

This  section  is  applicable  only  to  causes 
in  the  Circuit  and  IHstrlct  Courts,  and  not 
to  causes  in  the  appellate  courts,  of  the 
United  States.  The  practice  in  such  cases 
in  the  federal  courts  is  governed  by  the  con- 
stitutional, statutory,  and  common-law  pro- 
visions applicable  to  writs  of  error  in  ac- 
tions at  law  in  appellate  courts  of  the  United 
States,  and  by  the  rules  of  those  courts. 
Farmer  v.  Atlantic  Coast  Line  R.  Co.  (£.  D. 
S.  C.  1913)   205  Fed.  319. 

Where  the  state  statute  or  practice  is  not 
adequate  to  afford  the  relief  which  Congress 
has  provided  in  a  given  statute,  resort  must 
be  had  to  the  power  of  the  federal  court  to 
adapt  its  practice  and  issue  its  writs  and 
administer  its  remedies  so  as  to  enforce  the 


labor  of  looking  into  the  facts  found  by  the 
Circuit  Court  on  appeals  to  that  court  from 
the  District  Court  in  admiralty  cases.  The 
Nyack,  (C.  C.  A.  7th  Cir.  1912)  99  Fed. 
383. 


which  the  district  is  a  part,  and  under 
which  rule  a  dedimus  potestatem  may  be  is- 
sued to  examine  certain  persons  in  a  foreign 
country  upon  oral  interrogatories  and  cross- 
interrogatories.  The  Titanic,  (8.  D.  N.  Y. 
1913)   206  Fed.  500. 
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federal  law.  Buckeye  Powder  Co.  ▼.  E.  I. 
Du  Pont  DeNemours  Powder  Co.,  (D.  C.  N. 
J.  1912)   196  Fed.  614. 

Supremacy  of  federal  constitution  and 
statute —  Inconaiateni  toith  federal  legisla- 
tion.— ^This  statute  does  not  require  a  fed- 
eral court  to  follow  the  state  procedure, 
where  to  do  so  would  defeat  the  purpose  or 
impair  the  efltect  of  any  congressional  stat- 
ute. United  States  v.  'Bcaty,  (W.  D.  Va. 
1912)   198  Fed.  284. 

Applicability  to  patent  suits.  — The  sec- 
tion is  applicable  to  the  federal  jurisdiction 
over  patent  cases,  but  it  does  not  change 
the  methods  of  trial  of  an  issue  at  law  under 
section  861,  (3  Fed.  Stat.  Annot.  7)  which  re- 
quires a  motion  under  section  724  (3  Fed. 
Stat.  Annot.  2)  or  a  bill  of  discovery  to  ob- 
tain the  relief  given  in  the  New  York  courts 
by  section  803  of  the  New  York  Code  of 
Civil  Procedure  including  the  examination 
of  property.  Cheatham  Electric  Switching 
Device  Co.  v.  Transit  Development  Co.,  (£. 
D.  N.  Y.  1911)   190  Fed.  202. 

In  Fischer  v.  Automobile  Mfg.  Co.  (E.  D. 
K.  Y.  1912)  109  Fed.  191  the  court  said: 
"The  plaintiff  has  sued  at  law  and  expects 
to  try  the  case  before  a  jury.  The  procedure, 
therefore,  while  based  upon  jurisdiction  in 
the  federal  courts  over  patent  causes,  will 
nevertheless  conform,  as  near  as  may  be,  to 
the  practice  in  the  state  courts,  under  sec- 
tion 914  of  the  Revised  Statutes.  But  in 
spite  of  this  the  defendant  would  not  be  en- 
titled to  an  examination  of  the  parties,  un- 
less its  application  be  brought  under  the  sec- 
tions of  the  Revised  Statutes  providing  for 
the  taking  of  testimony.*' 

Pleadings.  —  The  federal  court  may  refute 
to  follow  the  state  statutes  in  matters  of 
ple-ading  ichere  to  do  so  uAll  unduly  extend 
the  trial  and  involve  the  parties  in  great  ex- 


Vol.  IV,  p.  563,  sec.  914. 
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Vol.  IV,  p.  594,  sec.  953. 


pense.  Elk  Garden  Co.  ▼.  T.  W.  Thayer  Ck)., 
(W.  D.  Va.  1913)  206  Fed.  212. 

Special  plea  in  abatement  to  show  uxmt  of 
jurisdiction.  —  To  the  operation  of  this  act 
of  conformity  there  is  an  exception,  and  that 
is,  where  the  defense  is  that  the  court  has 
no  jurisdiction  of  the  defendant,  that  de- 
fense must  be  set  up  by  a  special  plea  in 
abatement.  Kimball  v.  Detroit,  M.  &  T. 
Short  Line  Ry.  Co.,  (N.  D.  Ohio  1910)  189 
Fed.  409. 

When  the  citizenship  of  the  parties  has 
been  duly  alleged,  and  the  answer  makes  a 
general  denial  of  each  and  every  allegation 
in  the  petition,  under  the  state  law  the  citi- 
zenship of  the  parties  has  been  put  in  is- 
sue, and  must  be  proved  in  order  to  establish 
the  jurisdiction  of  the  court,  though  under 
the  common-law  rules  of  pleading  tiie  requi- 

Vol.  IV,  p.  577,  sec.  91 5. 

Personal  service  upon  the  defendant,  or  his 
personal  appearance  in  the  action,  is  a  pre- 
requisite to  the  issuance  of  an  order  of  at- 
tachment against  his  property,  and  this  is 
80  notwithstanding  the  act  of  March  3,  1887, 
24  Stat.  552,  c.  373,  as  amended  August  13, 

Vol.  IV,  p.  585,  sec.  918. 

Rule  46  of  the  District  Court,  Southern 
District  of  New  York,  was  authorized  by  this 
section.     Walker  v.  Monad  Engineering  Co., 

Vol.  IV,  p.  587,  sec.  921. 

Reasonableness  as  determining  question  of 
consolidating.  —  In  Aetna  Life  Ins.  Co.  v. 
Moore,  (1913)  231  U.  S.  543,  34  S.  a.  186, 
wherein  it  appeared  that  the  case  was  con- 
solidated by  the  court  below  against  ob- 
jection, and  this  action  of  the  lower  court 
was  assigned   as   error,  the   Supreme   Court 


site  citizenship  of  the  parties,  if  duly  al- 
leged or  apparent  in  the  declaration,  could 
not  be  denied  by  the  defendant,  except  by 
plea  in  abatement,  and  was  admitted  by 
pleading  to  the  merits  of  the  action.  Lind- 
say-Bitton  Live  Stock  Co.  v.  Justice,  (G  C. 
A.  8th  Cir.  1911)    191  Fed.  363. 

A  compulsory  nonsuit  is  not  allowed  in 
the  courts  of  the  United  States,  except  where 
a  statute  of  the  state  authorizes  it;  the  prac- 
tice of  directing  a  verdict  for  the  defendant 
when  the  evidence  is  clearly  insufficient  to 
support  a  verdict  for  the  plaintiff  having 
taken  its  place.  Board  of  Com'rs  of  Denver 
v.  Home  Savings  Bank,  (C.  C.  A.  8th  Cir. 
1912)   200  Fed.  28. 

This  section  is  cited  in  In  re  Kinney,  (C. 
C.  A.  1st  Cir.  1933)  202  Fed.  137;  Kraver 
▼.  Abrahams,  (£.  D.  Pa.  1913)  203  Fed.  782. 


1888,  25  Stat.  433,  c.  866,  4  Fed.  Stat.  Annot. 
386,  sec.  1.  Big  Vein  Coal  Co.  of  West  Vir- 
ginia V.  Read,  (1913)  229  U.  S.  31,  33  S.  Ct. 
694,  57  U.  S.   (L.  ed.)   1053. 

This   section   was   cited   in  MDerraott   ▼. 
Hayes,  (C.  C.  A.  1st  Cir.  1912)  197  Fed.  129. 


(C.  C.  A.  2d  Cir.  1912)  196  Fed.  206. 

This  section  is  cited  in  In  re  Kinney,  (C. 
C.  A.  1st  Cir.  1913)    202  Fed.  137. 


said:  "We  doubt  if  it  was  reasonable  to  con- 
solidate the  cases.  We  need  not,  however, 
pass  on  that  point,  as  we  direct  a  new  trial 
on  other  grounds.*" 

This  section  is  cited  in  Rose  Mfg.  Co.  ▼. 
E.  A.  Whitehouse  Mfg.  Co.,  (C.  C.  N.  J. 
1911)   193  Fed.  69. 


Vol.  IV,  p.  594,  sec.  953. 

Disability  defined.  —  The  disability  of  a 
judge  under  this  section  includes  a  case 
where  the  judge  has  resigned.  Mclntyre  v. 
Modern  Woodmen  of  America,  (G.  C.  A.  6th 
Cir.  1912)  200  Fed.  1. 

In  Sanborn  v.  Bay,  (C.  C.  A.  8th  Cir,  1911) 
194  Fed.  37,  it  appeared  that  the  case  was 
tried  and  judgment  rendered  on  November 
1,  1910,  at  the  October  term  of  the  Circuit 
Court  for  the  District  of  South  Dakota,  by 
Judere  Garland,  then  District  Judge  for  that 
district.  After  Judge  Garland's  appointment 
as  Circuit  Judge  and  designation  to  serve 
a  term  in  the  Court  of  Commerce,  Judge 
Willard,  the  District  Judge  for  the  District 
of  Minnesota,  was  by  order  of  the  senior 
Circuit  Judge  of  that  circuit  designated  and 
appointed  to  act  as  District  Judge  for  the 
District  of  South  Dakota  until  the  appoint- 
ment  and   qualification    of   Judge   Garland's 


successor.  On  March  24,  3911,  at  the  in- 
stance of  the  plaintiff  in  error.  Judge  Wil- 
lard, who  was  then  presiding  in  the  Circuit 
Court  pursuant  to  his  designation  and  ap- 
pointment, allowed  and  signed  a  bill  of  ex- 
ceptions in  the  case  which  both  parties  had 
agreed  to  as  correct.  In  the  Circuit  Court 
of  Appeals  it  was  claimed  that  Judge  Wil- 
lard nad  no  power  to  perform  those  acts  and 
a  motion  was  made  to  suppress  the  bill  of 
exceptions  and  dismiss  the  writ  of  error. 
On  this  question  the  court  said:  ''Was  there 
any  such  disability  on  the  part  of  Judge 
Garland  as  authorized  his  successor.  Judge 
Willard,  to  sign  and  allow  the  bill  of  excep- 
tions in  Question  T  When  Judge  Garland  waa 
appointea  and  confirmed  Circuit  Judge  and 
accepted  the  position,  he  ceased  to  be  Dis- 
trict Judge  of  the  court  over  which  he  pre- 
sided when  this  case  was  tried.    This  seema 
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to  be  conceded.  The  only  question  U:  Did 
he  bj  becoming  a  Circuit  Judge  retain  the 
jurisdiction  which  before  that  time  he  had 
over  the  case?  By  the  act  approved  June 
18,  1910  (chapter  309,  36  Stat.  pt.  ],  p.  539) 
the  Court  of  Commerce  was  created.  Ihe 
President  was  authorized,  by  and  with  the 
advice  and  consent  of  the  Senate,  *to  appoint 
five  additional  Circuit  Judges 
who  shall  hold  office  during  good  behavior 
and  who  shall  be  from  time  to  time  desig- 
nated and  assigned  by  the  Chief  Justice  of 
the  United  States  for  service  in  the  Circuit 
Court  for  any  District,  or  Circuit  Court  of 
Appeals  for  any  Circuit  or  in  the  Commerce 
Court.'  These  judges  were,  in  the  first  in- 
stance, to  constitute  the  new  Court  of  Com- 
merce for  terms  from  one  to  five  years  each 
respectively.  They  were  not  appointed  to  be 
Circuit  Judges  of  any  particular  circuit.  On 
the  contrary,  they  were  appointed  to  be  Cir- 
cuit Judges,  subject  to  assignment  from  time 
to  time  by  the  Chief  Justice  for  service  either 
in  some  Circuit  Court,  some  Circuit  Court 
of  Appeals,  or  in  the  Court  of  Commerce. 
It  does  not  appear  that  Judge  Carland  has 
ever  been  assigned  for  service  in  the  Circuit 
Court  for  the  District  of  South  Dakota,  and 
certainly  it  does  not  appear  that  he  had  been 
so  assigned  prior  to  March  24,  3911,  when 
Judge  VVillard  allowed  and  signed  the  bill 
of  exceptions  in  this  case.  We  therefore  con- 
clude he  then  had  no  power  to  act  judicially 
in  any  matters  pending  or  requiring  con- 
sideration in  the  court  over  which  he  for- 
merly presided;  and  inasmuch  as  the  al- 
lowance and  signing  of  the  bill  of  exceptions 
is  a  judicial  act  (Maloney  v.  Adsit,  175  U. 
S.  281,  20  Sup.  Ct  115,  44  L.  ed.  163),  he 
had  no  power  to  allow  or  sign  it  in  this  case. 
The  remaining  question  is:  Did  this  want  of 
power  or  disqualification  amount  to  a  'dis- 
ability' within  the  meaning  of  the  act  of 
June  5,  1900,  which  enabled  Judge  Willard, 
his  actual  successor,  to  allow  and  sign  the 
bill  of  exceptions  in  this  case?  The  latter 
was  authorized  and  empowered  to  do  so  only 
in  case  the  judge  who  tried  the  case  was  *by 
reason  of  death,  sickno-s  or  other  disability 
unable  to  allow  and  sign  the  same.'  It  is 
contended  by  defendant  in  error  that  the 
'other  disabilitv'  here  referred  to  means  a 
disability  of  like  character  to  that  arising 
from  'death  or  sickness'  which  immediate- 
ly precede  the  words  'other  disability,'  and 
they  cite  the  case  of  American  Bonding  & 
Trust  Co.  of  Baltimore  v.  Takahashi,  49  C. 
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C.  A.  267,  111  Fed.  125,  in  support  of  their 
contention.  Ill  is  case  involved  the  question 
whether  the  casual  or  temporary  absence  of 
the  trial  judge  from  his  circuit  authorized 
a  judge,  assigned  to  aid  or  assist  him,  to  al- 
low and  sign  a  bill  of  exceptions  in  a  cue 
tried  before  the  regular  judge  himself,  it 
was  held  in  that  case  that  such  casual  ab- 
sence did  not  amount  to  the  ^disability'  con- 
templated by  the  amended  act  of  June  5, 
1900,  and  some  expressions  are  found  in  the 
opinion  sustaining  the  contention  of  the  d^ 
fendant  in  error  in  this  case.  Wliile  we 
might  well  ag^ee  with  the  conclusion  reached 
in  that  particular  case,  we  cannot  think  the 
act  of  1900  was  intended  by  Congress  to 
limit  the  'disqualification'  referred  to,  to  one 
occasioned  by  physical  or  mental  ailment 
This  in  our  opinion  would  be  too  narrow  t 
construction.  It  would  not  seem  to  accom- 
lish  the  legislative  purpose  or  afford  the  r^ 
ief  which  Congress  intended  to  afford  bf 
the  language  actually  employed.  Inabili^ 
to  perform  duty  occasioned  by  death  or  sick- 
ness was  obviously  not  the  only  diaabilitj 
Congress  had  in  mind.  It  employed  a  com- 
prehensive term  sufficient  to  cover  all  dis- 
qualifications, and  we  do  not  think  the  ar- 
tificial rule  noscitur  a  sociis  invoked  by 
counsel  was  ever  intended  to  be  employed  to 
thwart  an  obvious  purpose.  Nothing  in  fact 
could  create  a  more  effective  'disability'  than 
an  utter  disqualification  of  the  presiding 
judge  to  perform  the  act  which  Congress  at- 
tempted to  provide  for.  We  accordingly  hold 
that  a  voluntary  resignation  of  his  office 
(which  is  practically  the  situation  in  this 
case)  by  a  trial  judge  is  an  effective  dis- 
qualification within  the  meaning  of  the  act 
of  1900." 

New  trial  on  resignation  of  trial  judge.— 
Tn  Brent  v.  Chas.  H.  Lilly  Co.,  (W.  D. 
Wash.  1913)  202  Fed.  335,  the  court  said: 
"There  was  a  full  stenographic  report  of  the 
proceedings  of  the  trial,  the  notes  of  whidi 
have  now  been  extended.  The  defendant  is 
therefore  not  entitled,  on  account  of  the  res- 
ignation of  the  trial  judge  prior  to  the  ml- 
ing  on  the  motion  for  a  new  trial  and  8ettl^ 
ment  of  the  bill  of  exceptions,  to  a  new  trial 
as  a  matter  of  ri.cjht." 

The  District  Court  of  the  United  SUtes 
for  Porto  Rico  is  within  the  terms  of  this 
statute.  Guardian  Assur.  Co.  of  London 
V.  Quintana,  (1913)  227  U.  S.  100,  33  S.  a 
236,  57  U.  S.  (L.  ed.)  437. 


Vol.  IV,  p.  596,  sec.  954. 

This  is  substantially  section  32  of  the  act 
to  establish  the  judicial  courts  of  the  United 
States,  passed  at  the  first  session  of  the  first 
Congress  and  was  based  on  the  English  stat- 
ute of  32  Henry  VTIT.  Dulnth  St.  Ry.  Co.  v. 
Speaks,  (C.  C.  A.  8th  Cir.  1913)  204  Fed.  573. 

Liberally  construed.  —  This  section  has 
been  liberally  construed  by  all  the  federal 
courts  in  favor  of  allowing  amendments. 
Portland  Gold  Mining  Co.  v.  Stratton's  In- 


704 


dependence,  (D.  C.  Colo.  1912)  19«  Fed. 
714. 

Names  of  parties.  —  To  the  same  effect  as 
the  original  note  see  Reardon  v.  Balaklala 
Consol.  Copper  Co.,  (N.  D.  CaL  1912)  IM 
Fed.  189;  St.  Louis  &  S.  F.  R.  Co.  v.  Hcrr. 
(C.  C.  A.  6th  Cir.  1912)   193  Fed.  950. 

It  is  permissible  under  this  section  to 
strike  out  the  name  of  one  defendant  where 
the   action    is  against   several,   even  though 


Vol  IV,  p.  596,  sec.  954. 


JUDICIARY. 


VoL  IV,  p.  618,  sec.  1007. 


the  cause  of  action  alleged  against  the  orig- 
inal defendants  stated  a  joint  liability  only, 
but  there  is  no  authority  which  permits  the 
striking  Out  of  a  sole  defendant  and  the  sub- 
stitution in  his  stead  of  another.  Portland 
Gold  Min.  Co.  v.  Stratton's  Independence,  (D. 
C.  Colo.  1912)    196  Fed.  714. 

An  amendment  which  without  modifying 
or  enlarging  the  facts  upon  which  an  action 
is  based,  in  effect  merely  indicates  the  ca- 
pacity in  which  the  plaintiff  is  to  prosecute 
the  action  is  clearly  within  the  section. 
Missouri,  K.  &  T.  R.  Co.  v.  Wulff,  (1913)  226 
U.  S.  570,  33  S.  Ct.  135,  57  U.  S.  (L.  ed.) 
355. 

Adding  jurisdictional  averments.  —  The  ob- 
jection that  diversity  of  citizenship  was  not 
alleged  in  the  complaint  is  a  defect  that  may 
be  cured  after  verdict,  by  amendment,  under 
the  provisions  of  section  954.  Atchison,  T. 
k  S.  F.  Ry.  Co.  v.  Gillikind,  (C.  G.  A.  9th 
Cir.  1912)    193  Fed.  608. 

Vol.  IV,  p.  612,  sec.  1000. 

Taking  and  approval  of  bond.  —  "The 
supersedeas  bond,  to  be  effectual  and  operate 
as  such,  must  be  approved  by  the  judge  who 
allows  the  appeal  and  signs  the  citation. 
The  statute  so  reads,  and  the  Supreme  Court 
has  so  held.  If  not  approved  by  him  or  a 
defective  bond  is  filed,  a  judge  of  the  ap- 
pellate court  probably  may  approve  or  take 
such  action  as  will  cure  the  defect."  Gay  v. 
Hudson  River  Electric  Power  Co.,  (N.  D. 
N.  Y.  1011)    190  Fed.  812. 

Entering  judgment  on  bond.  —  Where,  on 
writ  of 'error,  the  judgment  is  affirmed,  the 
practice  is  to  enter  judgment  on  the  bond 

Vol.  IV,  p.  615,  sec.  1001. 

Action   against    Soldiers'   Home.  —  On    an 

appeal  takon  by  direction  of  the  Department 
of  Justice  in  an  action  by  the  National  Home 
for  Disabled  Volunteer  Soldiers  on  a  build- 
ing contract  no  costs  will  be  allowed  against 

Vol.  IV,  p.  617,  sec.  1005. 

When  amendment  allowed.  —  "The  naming 
of  the  defendant  in  the  writ  of  error  and 
naming  and  serving  him  in  the  citation  is 
not  necessary  to  the  jurisdiction  of  the  ap- 
pellate court.  The  jurisdictional  feature 
would  appear  to  be  that  the  writ  of  error  to 
a  judgment  intended  to  be  corrected  should 
have  actually  been  sued  out  within  the  time 
limited.  If  it  is  actually  sued  out  within 
the  time  limited,  although  it  may  be  de- 
fective, yet  such  defects,  even  to  the  extent 
of  inserting  a  party  omitted  before,  may, 
under  section  1005,  be  corrected,  although  the 

Vol.  IV,  p.  61 8,  sec.  1 007. 


A  writ  of  error  may  be  amended  by  bring- 
ing a  new  party  defendant.  Teel  v.  Chesa- 
peake &  O.  Ry.  Co.,  (C.  C.  A.  6th  Cir.  1913) 
204  Fed.  914,  wherein  the  court  said:  "Since 
the  enactment  of  the  first  Judiciary  Act  of 
the  United  States,  liberal  statutory  provi- 
sions have  been  maintained  for  curing  defects 
of  this  character  wherever  proceedings  on 
error  or  appeal  have  been  instituted  in  due 
time,  though  defectively,  and  could  be  reme- 
died without  causing  injustice;  and  numer- 
ous illustrations  may  be  found  of.  a  tend- 
ency in  the  courts  to  apply  such  legislation 
in  the  spirit  in  which  it  was  evidently  en- 
acted." 

The  Circuit  Coart  of  Appeals  is  withont 
jurisdiction  to  allow  a  petition  for  an  amend- 
ment of  the  record  of  the  trial  court.  Jack- 
son V.  Gardiner  Inv.  Co.^  (C.  C.  A.  Ist  Cir. 
1912)   200  Fed.  120. 


provided  for  in  this  section  on  motion  in  the 
trial  court,  after  the  mandate  goes  down 
from  the  appellate  court,  and  not  in  the  ap- 
pellate court.  City  of  Clarksdale  v.  Wil- 
liamson, (C.  C.  A.  5th  Cir.  1912)  194  Fed. 
412. 

A  surety  is  discharged  if  the  plaintiff  in 
error  gets  the  judgment  reversed  in  the  Cir- 
cuit Ck)urt  of  Appeals  and  the  defendant  in 
error,  although  he  might  have  done  so,  fails 
to  carry  the  case  to  the  Supreme  Court. 
Anderson  v.  Messenger,  (N.  D.  Ohio  1913) 
208  Fed.  75. 


the  Home  on  affirmance  of  the  judgment  be- 
low. National  Home  for  Disabled  Volunteer 
Soldiers  v.  Parrish,  (C.  C.  A.  6th  Cir.  1912) 
194  Fed.  940. 


period  within  which  a  new  writ  of  error 
could  be  sued  out  from  the  date  of  the 
original  judgment  has  elapsed.  When,  how- 
ever, the  amendment  is  allowed,  any  neces- 
sary party  to  the  appellate  proceedings  who 
was  omitted  from  the  writ  of  error  and  cita- 
tion must  be  notified  and  brought  before 
the  court.  As  the  judgment  to  be  awarded 
by  the  appellate  court  may  affect  his  in- 
terests, he  is  entitled  as  of  right  to  notice 
and  to  be  heard  up<m  the  appeal."  Gilbert 
V.  Hopkins,  (CCA.  4th  Cir.  1912)  198 
Fed.  849. 


When  time  begins  to  mn.  —  A  judgment  or      of  a  writ  of  error  or  appeal  until  the  mo- 
decree  does  not  become  final  for  the  purposes      tion   for   a   reheaiing  which   the  court  sees 
F.  S.  A.  Supp. — 45.  705 


Vol.  IV,  p.  618,  MC  1007. 


JUDICIARY. 


VoL  IV,  p.  678, 


801. 


fit  to  entertain  is  disposed  of.  A  superse- 
deas cannot  be  secured  until  an  appeal  is 
taken  or  a  writ  of  error  is  sued  out,  and 
this  cannot  be  done  until  a  motion  for  a  new 
trial,  if  made,  is  denied.  Sanborn  v.  Bay, 
(C.  C.  A.  8th  Cir.  1911)   194  Fed.  37. 

A  writ  of  error  does  not  operate  as  a  su- 
persedeas unless  it  is  filed  in  the  clerk's 
office  within  the  time  fixed  by  the  statute. 
The  time  is  computed  from  the  date  of  the 
judgment.  It  is  well  settled  that,  .  .  . 
after  the  expiration  of  the  60  days,  neither 
a  justice  of  the  circuit  court,  nor  a  judge 
thereof,  nor  a  judge  of  the  circuit  court  of 
appeals  has  the  power  to  allow  a  superse- 
deas. Robinson  y.  Furber,  (S.  D.  Tex.  1911) 
189  Fed.  918.  . 

In  Title  Guaranty  &  Surety  Co.  v.  United 
States,  (1912)  222  U.  S.  401,  32  S.  Ct.  1G8, 
56  U.  S.  <L.  ed.)  248,  it  is  held  that  a  mo- 
tion to  vacate  a  supersedeas  must  prevail, 
it  appearing  that  although  the  writ  of  error 
was  allowed  and  lodged  in  the  office  of  the 
clerk  more  than  six  months  after  the  entry 
of  the  judgment,  the  bond  was  approved  to 
operate  as  a  supersedeas.  The  court  said: 
"Under  these  circumstances  it  is  apparent 
that  the  order  for  supersedeas  was  improvi- 
dently  granted.  No  other  conclusion  is  pos- 
sible in  view  of  §  1007,  Rev.  Stat.,  making 
the  allowance  of  a  writ  and  the  lodgment  of 
the  same  in  the  office  of  the  clerk  within 
sixty  days  after  the  date  of  a  judgment  an 
essential  prerequisite  to  the  granting  of  a 
supersedeas.  It  is,  nevertheless,  insisted, 
first,  that  this  case  is  not  within  the  rule, 
because  as  the  Judiciary  Act  of  1801  (March 
3,  1801,  c.  617,  26  Stat.  826)  by  the  sixth 
section  allows  one  year  for  the  prosecution 
of  error  from  this  court  to  the  judgments  of 


the  Circuit  Court  of  Appeals  and  in  ex- 
press terms  fixes  no  period  for  the  allowance 
of  a  supersedeas,  tnerefore,  as  the  super- 
sedeas was  allowed  within  the  year,  it  was 
in  time.  This,  however,  ignores  the  provi- 
sion of  §  11  of  the  act  of  1891,  as  follows: 
*And  all  the  provisions  of  law  now  in 
force  regulating  the  methods  and  syatnn 
of  review,  through  appeals  or  writs  of 
error,  shall  regulate  the  methods  and  sys- 
tem of  appcaU  and  writs  of  error  pro- 
vided for  in  this  act  in  respect  of  the 
Circuit  Courts  of  Appeals,  including  all 
provisions  fbr  bonds  or  other  securities  to 
be  required  and  taken  on  such  appeals  and 
writs  of  error.*  .  .  .  Hudson  v.  Parker, 
(1S95)  156  U.  S.  277,  282.  Nor  would  a 
different  result  arise  from  the  concession  ar- 
gumentatively  that  from  a  consideration  of 
the  context  of  §  11  of  the  act  of  1891  the 
passage  which  we*  have  quoted  should  be 
restricted  to  writs  of  error  from  the  Cir- 
cuit Courts  of  Appeals  to  inferior  courts  and 
to  appeals  from  such  courts  to  the  Circuit 
Courts  of  Appeals.  Nothing  is  contained  in 
the  act  of  1891  regulating  the  time  when  an 
appeal  from  the  Circuit  Court  of  Appeals  to 
this  court  or  a  writ  of  error  from  this  court 
to  such  courts  must  be  taken  in  order  to 
operate  as  a  supersedeas.  The  general  pro- 
vision of  Rev.  Stat.  §  1007  under  the  hy- 
pothesis stated  would  therefore  be  applicabfe. 
It  thus  results  that  the  mistake  in  allowing 
the  supersedeas  in  the  case  which  is  before 
us  is  equally  demonstrated  by  the  correct 
application  of  the  act  of  1891  as  well  as 
by  yielding  to  the  erroneous  construction 
of  that  act  which  is  pressed  in  argu- 
ment." 


Vol.  IV,  p.  624,  sec.  1011. 

Application  to  case  coming  from  state 
court.  —  "This  provision  has  been  a  part  of 
the  judiciary  acts  from  the  beginning,  and 
often  has  been  applied  upon  writs  of  error  to 
the  circuit  and  district  courts,  but  never  to  a 


case  coming  here  from  a  state  court.*    Buck 
Stove  &   Range  Co.  v.   Vickers,    (1912)    226 
U.  S.  205,  33  S.  Ct.  41,  67  U.  S.    (L.  ed.) 
174. 


Vol.  IV,  p.  675,  sec.  591. 

This  section  is  cited   in   May  t.  United     States,  (C.  G.  A.  8th  Cir.  1912)  199  Fed.  51 


Vol.  IV,  p.  678,  sec.  601. 

What  constitutes  heing  "concerned  in  inter- 
est" and  "of  counsel."  —  Tn  Epstein  v.  United 
States,  (C.  C.  A.  7th  Cir.  1912)  196  Fed. 
354,  it  appeared  that  the  plaintiff  in  error 
filed  an  affidavit  in  which  he  alleged  that  the 
judge  was  conducting  a  hearing  in  a  bank- 
ruptcy case  for  the  purpose  of  discovering 
assets:  that  at  the  conchision  of  the  hearing 
the  jud^e  appeared  to  be  angry  and  said  in 
the  presence  and  hearing  of  affiant,  "This 
is  a  nasty  piece  of  business;  this  estate  has 
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been  looted  by  some  one;  "•  that  the  judge 
then  turned  to  a  gentleman  standing  at  the 
bar  and  said,  "Use  wliat  is  left  of  this  estate, 
even  to  the  last  penny,  to  investigate  this 
matter,  and  if  any  one,  whoever  he  may  be, 
hps  committed  any  act  that  can  be  reached 
and  punished  under  the  law,  institute  pro- 
ceedines  asrainst  him."  On  this  it  was  as- 
serted that  the  judge  was  "concerned  in  in- 
terest" in  the  case,  and  became  "of  counsel*^ 
for  the  prosecution.       But  the  court  said: 


Vol  X,  p.  199. 


JUDICIARY. 


1309  Supp^  p.  291. 


"Official  duties  of  the  trial  judge  include  hia 
inatructionB  to  grand  juries  to  investigate 
alleged  violations  of  law,  which  may  be 
brought  to  their  attention  by  the  district  at- 
torney or  otherwise,  and  of  whose  actual  ex- 
istence the  judge  personally  knows  nothing. 
If  in  the  course  of  official  business  in  court 
the  judge  sees  that  an  offense  against  the 
Penal  Code  has  been  or  is  being  committed, 
does  his  official  duty  require  him  to  ignore 
the  matter?  No,  we  say.  For  him  to  fail 
to  direct  an  investigation  to  be  made  would 


be  not  merely  an  abandonment  of  his  post 
as  a  minister  of  the  law,  but  as  well  an  im- 
plied approval  or  condonation  of  the  offense. 
To  direct  a  prosecuting  officer  (and  presum- 
ably the  'gentleman  standing  at  the  bar'  was 
an  officer  who  pursued  the  inquiry  which  re- 
sulted in  the  indictment)  to  inquire  into  a 
matter  occurring  in  court,  certainly  no  more 
than  charging  a  grand  jury  makes  the  judge 
'concerned  in  interest'  or  'of  counsel'  for 
the  prosecution  within  the  meaning  of  see- 
tion  601.*' 


Vol.  X,  p.  199.    lAct  of  Feb.  lU  1908.^ 


The  special  proyisions  of  the  Bxpedition 
Act  requiring  in  a  particular  class  of  cases 
the  organization  of  a  court  constituted  in  a 
particular  manner  were  not  repealed  by  the 
Judicial  Code.  Ex  parte  United  States,  (1913) 
226  U.  S.  420,  33  S.  Ct.  170,  67  U.  S.  (L.  ed.) 
281,  wherein  the  court  said:  "This  is  the 
only  question,  because  if  that  act  was  not 
repealed  by  the  Code,  then  its  provisions 
amount  to  an  assignment  by  operation  of  law 
of  the  circuit  judges  to  sit  as  judges  of  the 
District  Court  for  the  purpose  of  discharg- 
ing the  duties  imposed  by  the  .  act.  When 
the  issue  is  thus  narrowed  solution  is  read- 
ily reached  by  the  application  of  the  ele- 
mentary rule  that  a  special  and  particular 
statutory  provision  affording  a  remedy  for 
particular  and  specific  cases  is  not  repealed 
by  a  general  law  unless  the  repeal  be  ex- 
press or  the  implication  to  that  end  be  ir- 
resistible. Petri  v.  F.  E.  Creelman  Lumber 
Co.,  (1905)  199  U.  S.  487,  497.  That  the 
new  District  Court  created  by  the  Judicial 
Code  was  vested  with  the  duty  of  hearing 
and  disposing  of  the  cases  provided  for  in 
the  Expedition  Act  as  the  successor  of  the 
formerly  existing  Circuit  Court,  as  we  have 


already  stated,  is  undoubted.  The  mere  fact 
that  the  Expedition  Act  in  terms  refers  to  the 
organization  of  a  Circuit  Court  would  be,  as 
a  general  rule,  under  the  circumstances,  of 
no  importance,  and  becomes  absolutely  with- 
out significance  in  view  of  the  express  pro- 
vision of  Chap.  XIII,  section  291,  of  the 
Judicial  Code,  saying:  'Wherever,  in  any 
law  not  embraced  within  this  act,  any  refer- 
ence is  made  to,  or  any  power  or  duty  is  con- 
ferred or  imposed  upon,  the  Circuit  Courts, 
such  reference  shall,  upon  the  taking  effect 
of  this  act,  be  deemed  and  held  to  refer  to, 
and  to  confer  such  power  and  impose  such 
duty  upon,  the  District  Courts.' "  Section 
291  will  be  found  in  Fed.  Stat.  Annot.,  1912 
Supp.  p.  249. 

The  entry  of  a  final  decree  in  conformity 
with  specific  directions  of  the  supreme  court 
does  not  come  within  the  provision  of  this 
section  requiring  a  hearing  before  at  least 
three  circuit  judges,  although  a  certificate 
of  expedition  was  filed  in  the  trial  court 
when  the  suit  was  originally  instituted. 
United  States  v.  Terminal  Ass'n  of  St.  Louis, 
(£.  D.  Mo.  1912)   197  Fed.  440. 


1 909  Supp.,  p.  291 .  iAct  of  Apra  u,  woe.} 


Effect  of  amendment.  —  In  the  federal 
courts  an  appeal,  as  a  general  rule,  lies  only 
from  a  final  decree.  It  is  otherwise  in  the 
exceptional  instances  specified  in  §  7  of  the 
Court  of  Appeals  Act  as  amended.  Rexford 
V.  Bninswick-Balke-Collender  Co.,  (1913) 
228  U.  S.  339,  33  S.  Ct.  515,  57  U.  S.  (L.  ed.) 
864;  United  States  Fidelity  &  Guaranty  Co. 
V.  Brav,  (1912)  225  U.  S.  205,  32  8.  Ct.  620, 
58  U/S.    (L.  ed.)    1055. 

The  thirty-day  limitation  applies  only  to 
appeals  thoreunder  to  the  Circuit  Court  of 
Appeal8.  United  States  Fidelity  &  Guaranty 
Co.  V.  Brav.  (1012)  225  U.  S.  206,  32  S.  Ct. 
620.  56  U.*^S.   (L.  ed.)   1055. 

Interlocutory  decree  dissolving  or  refusing 
to  ^rant  a  temporary  iniunction  or  refusing 
to  appoint  a  receiver.  — In  Texas  Co.  ▼.  Cen 


tral  Fuel  Oil  Co.,  (0.  C.  A.  8th  dr.  1912? 
194  Fed.  1,  the  court  said:  "Section  7  of  the 
act  of  March  3,  1891,  as  amended  by  the 
acts  of  February  18,  1895,  June  6,  1900,  and 
April  14,  1906  (34  Stat.  116),  in  force  at 
the  time  this  appeal  was  granted,  did  not 
provide  for  an  appeal  from  an  interlocutory 
order  or  decree  dissolving  or  refusing  to 
grant  a  temporary  injunction,  or  refusing  to 
appoint  a  receiver,  and  this  court  would 
therefore  be  without  jurisdiction  to  review 
such  an  interlocutory  decree  if  an  appeal  had 
been  taken  from  that  alone.  But,  as  this  is 
an  appeal  from  a  final  decree  dismissing  the 
bill,  it  brings  the  whole  case  here,  including 
all  interlocutory  orders  made  during  the 
progress  of  the  case.* 


707 


1909  Supp,  p.  292. 


JUDICIARY. 


1912  Supp.,  p.  137,  sac  21, 


1909  Supp.,  p.  292.    lAci  of  March  IS,  1907.] 


In  generaL  —  The  act  expressly  provides 
for  a  writ  of  error,  to  be  taken  by  the  United 
States  from  the  District  Court  direct  to  the 
Supreme  Court,  from  a  decision  or  judgment 
sustaining  a  demurrer  to  an  indictment, 
''where  such  decision  or  judgment  is  based 
upon  the  invalidity,  or  construction  of  the 
statute  upon  which  the  indictment  is  found- 
ed." United  States  v.  Wright,  (1913)  229 
U.  S.  226,  33  S.  Ct.  630,  57  U.  S.  (L.  ed.) 
1160. 

This  act  was  not  repealed  by  the  Judicial 
Code  of  March  3,  1911,  c.  231,  36  Stat.  1087, 
Fed.  Stat.  Annot.  Supp.  1912,  p.  132.  United 
States  v.  VVinalow,  (1913)  227  U.  S.  202, 
33  S.  Ct.  253,  57  U.  S.  (L.  ed.)  481. 

Scope  of  act.  —  In  United  States  v.  Carter, 
(1913)  231  U.  S.  492,  34  S.  Ct.  173,  the 
court  commenting  on  the  authority  given  it 
under  the  Criminal  Appeals  Act,  said:  '*It  is 
settled  that  under  the  Criminal  Appeals  Act 
we  have  no  authority  to  revise  the  mere  in- 
terpretation of  an  indictment  and  are  con- 
fined to  ascertaining  whether  the  court  in 
a  case  under  review  erroneously  construed 
the  statute.  United  States  v.  Keitel,  (1908) 
211  U.  S.  370;  United  States  v.  Stevenson, 
(1909)  216  U.  S.  190,  196.  Our  power  to 
review  the  action  of  the  court  then  in  this 
case  can  alone  rest  upon  the  theory  that 
what  was  done  amounts  to  a  construction  of 
the  statute.  But  it  is  obvious  that  the  rul- 
ing that  the  counts  which  were  quashed  were 
bad  in  law  did  not  necessarily  involve  a  con- 
struction of  the  statute,  and  may  well  have 
rested  upon  the  opinion  of  the  court  as  to  the 
mere  insufficiency  of  the  indictment." 

The  interpretation  of  an  indictment  by  the 


lower  court  must  be  accepted  by  the  Supreme 
Court  and  cannot  be  reviewed  under  this  act. 
United  States  v.  Patten,  (1913)  226  U.  S. 
625,  33  S.  Ct.  141,  57  U.  S.  (L.  ed.)  333, 
44  L.R.A.(N.S.)  326,  followed  in  United 
States  V.  Winslow,  (1913)  227  U.  S.  202, 
33  S.  Ct.  253,  67  U.  S.  (L.  ed.)  481. 

"This  statute  seems  to  require  an  explicit . 
declaration  of  the  law  upon  which  an  in- 
dictment is  based  and  a  ruling  on  its  validity 
or  construction.  To  contend  for  one  law  as 
applicable  in  the  trial  court  and  another  law 
in  the  appellate  court  would  seem  not  only 
to  be  opposed  to  the  requirement  of  the  stat- 
ute but  to  be  inconsistent  with  orderly  pro- 
cedure and  to  confound  the  relation  of  trial 
and  appellate  tribunals."  Mr.  Justice  Mc- 
Kenna  in  United  States  v.  George,  (1913) 
228  U.  S.  14,  33  S.  Ct.  412,  67  U.  S.  (L.  ed.) 
712. 

A  writ  of  error  will  be  dismissed  if  it 
appears  that  the  judgment  of  the  court  be- 
low turned  not  upon  any  controverted  con- 
struction of  a  statute  but  merely  upon  the 
meaning  to  be  given  the  indictment.  United 
States  V.  Moist,  (1914)  231  U.  S.  701,  34 
S.  Ct.  256. 

A  decision  entered  on  a  motion  to  quash 
service,  which  motion  was  treated  as  a  de- 
murrer to  an  Indictment,  and  was  granted 
on  a  certain  construction  given  to  a  federal 
statute  upon  which  the  indictment  was  found- 
ed, is  a  decision  from  which  a  writ  of  error 
may  be  taken  direct  to  the  Supreme  Court. 
United  States  v.  Adams  Exp.  Co.,  (1913)  229 
U.  S.  381,  33  S.  Ct.  878,  67  U.  S.  (L.  ed.) 
1237. 


1912  Supp.,  p.  135,  sec.  14. 

Effect  of  illegal  designation.  —  Wliere  the 
designation  of  a  judge  is  unauthorized  his 
authority  to  make  any  order  or  decree  act- 
ing thereunder  may  be  excepted  to  and  thus 
made  the  subject  of  review  in  due  course  of 
law.  But  mandamus  does  not  lie  to  com- 
pel the  judge  making  the  designation  to  un- 


do what  he  has  done,  if  though  he  committed 
a  mistake  in  making  the  designation, '  it  ia 
made  in  the  course  of  the  exercise  of  his  legit- 
imate jurisdiction  under  the  above  section. 
Ex  parte  American  Steel  Barrel  Co.,  (1913) 
230  U.  S.  36,  33  S.  Ct.  1007,  67  U.  S.  (L.  ed.) 
1379. 


1912  Supp.,  p.  137,  sec.  21. 

A  "personal"  bias  or  prejudice  was  intended 
to  be  relieved  against  under  this  section. 
Henry  v.  Speer,  (C.  C.  A.  6th  Cir.  1913) 
201  Fed.  809,  wherein  the  court  said:  **In 
the  enactment  of  section  21  the  plain  purpose 
of  the  Congress  was  to  afford  a  method  of 
relief  through  which  a  party  to  a  suit  may 
avoid  trial  before  a  judge  having  a  personal 
bias  or  prejudice  against  him  or  in  favor  of 
the  opposite  party.  That  sought  to  be  a  re- 
lieved against  is  a  ])ersonal  bias  or  prejudice 
— a  bias  or  prejudice  possessed  by  the  judge 
specifically  applicable  to  or  directed  against 
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the  suitor  making  the  affidavit  or  in  favor 
of  his  opponent.  The  statute  qualifies  the 
words  bias  and  prejudice  by  the  single  word 
'personal.'  The  deponent  in  the  affidavit 
filed  below  failed  to  use  the  qualifying  word 
'personal'  in  making  oath  to  the  existence 
of  bias  or  prejudice  on  the  part  of  the  judge 
before  whom  the  case  was  to  be  tried.  It  is 
contended  that  the  use  of  the  word  in  the 
statute,  in  view  of  the  context,  is  merely 
cumulative  and  tautological;  that  it  may  be 
omitted  from  the  affidavit,  and  still  the  qual- 
ity of  bias  or  prejudice  will  be  revealed  to 
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be  personal.  But  the  statute  requires  the 
use  of  the  word,  and  it  may  not  be  avoided. 
Owing  to  the  nature  of  the  statute  and  its 
liability  to  abuse,  we  are  inclined  to  hold 
those  seeking  to  avail  themselves  of  it  to  a 
strict  and  full  compliance  with  its  provisions. 
The  affidavit  filed  below  illustrates  the  neces- 
sity for  such  compliance.  Its  perusal  reveals 
the  facts  and  reasons  advanced  in  support  of 
the  charge  of  bias  and  prejudice  do  not  tend 
to  show  the  existence  of  a  personal  bias  or 
prejudice  on  the  part  of  the  judge  toward 
petitioner  but  rather  a  prejudgment  of  the 
merits  of  the  controversy  and  'against  de- 
ponent's right  to  recover.'  Section  21  is  not 
intended  to  afford  relief  against  this  situ- 
ation." 

Constitutionality.  —  If  this  statute  is  con- 
strued literally  to  require  a  judge  before 
whom  an  action  or  proceeding  is  to  be  tried 
to  designate  some  other  judge  to  try  the  case 
upon  the  filing  of  an  affidavit  of  prejudice  re- 
gardless of  whether  the  allegation  is  sus- 
tained by  the  facts  of  the  case,  it  is  unconsti- 
tutional. Ex  parte  N.  K.  Fairbank  Co.,  (M. 
D.  Ala.  1912)  194  Fed.  978,  wherein  the 
court  said:  'To  say  that  the  challeng^e  it- 
self, regardless  of  the  grounds  for  it,  itself 
works  a  disqualification  of  the  judge  because 
it  puts  him  in  a  class  which  it  is  the  policy 
of  the  Constitution  not  to  permit  to  try 
such  questions,  is  to  beg  the  whole  question. 
The  contention  rests  on  a  wholly  unfounded 
premise.  The  judge  of  a  federal  court  holds 
his  office  during  ^ood  behavior,  and  the  con- 
stitutional provisions  regarding  his  induction 
into  office  and  his  displacement  therefrom 
forbid  that  he  be  stripped  of  any  of  his  func- 
tions except  upon  conviction  by  the  Senate 
of  high  crimes  and  misdemeanors  after  he 
has  had  opportunity  to  be  heard;  or  in  con- 
sequence of  the  existence  of  a  peculiar  state 
of  facts  in  particular  cases  declared  by  law 
and  ascertained  by  the  courts.  The  consti- 
tution and  laws  require  that  he  sit  in  every 
case  in  his  court,  unless  he  is  excluded  for 
causes  which  disqualify  him,  the  nature  of 
which  must  be  ascertained  by  law,  and  the 
existence  of  which  must  be  declared  by  some 
judicial  tribunal.  Congress  has  no  power  to 
change  the  Constitution  and  revise  its  policy 
or  to  get  rid  of  a  judge  in  any  case,  in  any 
other  way  than  the  Constitution  provides. 
The  judge's  general  fitness  and  qualification 
are  adjudged  by  the  operation  of  the  Consti- 
tution itself  when  he  is  appointed,  confirmed, 
commissioned,  and  qualified.  They  cannot  be 
gainsaid  or  attacked  except  by  impeachment 
as  the  Constitution  provides.'  If  he  be  an 
improper  person  to  exercise  his  functions  in 
any  particular  case,  it  must  be  because  of 
the  existence  of  facts  which  under  the  law 
unfit  him  to  impartially  administer  Justice 
in  it,  and  the  existence  of  these  causes  must 
be  ascertained  by  some  judicial  tribunal. 
^'V^lat  these  causes  are  we  have  seen  in  an 
earlier  part  of  this  opinion.  Congress  has 
no  power  to  declare,  what  the  legislation  in 
some  of  the  states  necessarily  asserts,  that  a 
competent  judge  is  disqualified  because  a 
suitor  swears  that  he  believes  he  is.    Neither, 
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when  the  litigant  assigns  reasons,  can  Con- 
gress enact  that  the  assignment  of  such  rea- 
sons, if  they  are  insufficient  in  law  and 
morals  to  prove  disqualification,  shall  be 
taken  to  have  conclusively  proved  it.  The 
reasons  alleged  must  be  substantial  and  suffi- 
cient, and  their  truth  must  be  ascertained 
by  a  proper  tribunal,  before  the  judge  can 
be  required  to  abdicate  his  functions.  Con- 
gress nas  no  power  to  leave  it  to  the  arbi- 
trary discretion  of  a  litigant  to  determine 
whether  or  not  the  judge  is  a  fit  person  to 
preside  in  a  particular  case,  and  make  his 
affidavit  work  a  disqualification,  although  its 
allegations  may  be  insufficient  in  law  and  un- 
true in  point  of  fact.  To  so  hold  would  be 
to  decide  that  under  the  Constitution  and 
laws  a  litigant  may  disqualify  a  competent 
judge  whenever  he  chooses,  if  he  is  willing 
to  run  the  risk  of  prosecution  for  perjury ; 
and  this,  too,  in  the  teeth  of  the  Constitu- 
tion, which  provides  other  and  exclusive 
modes  for  determining  such  questions.  •  •  . 
No  sophistry  can  conceal  the  plain  situ- 
ation, if  the  command  of  the  statute  be 
followed.  It  compels  the  judge,  on  presen- 
tation of  the  affidavit  and  application  with 
proper  certificate  of  counsel  and  compliance 
with  the  other  requisites  of  the  statute,  to 
vacate  the  bench  without  any  inquiry  or  in- 
vestigation, as  to  the  truth  or  e^ect  of  the 
facts  alleged  in  the  petition  by  the  judge  in 
question  or  any  otner  judicial  authority. 
The  affidavit  maker  in  fact,  though  not  in 
name,  puts  on  the  judicial  robes  and  excludes 
the  presiding  judge  and  all  other  judicial 
authority  from  any  voice  in  determining  the 
matter,  and  by  the  mere  filinff  of  his  affidavit 
renders  judgment  of  disqualincation  and  exe- 
cutes it.     .     .     . 

'The  fact  that  it  is  unpleasant  to  a  judge 
whose  impartiality  is  questioned  to  pass  up- 
on an  allegation  of  his  unworthiness  to  try 
a  case,  or  that  he  is  not  the  fittest  trier  of 
such  questions,  does  not  authorize  Congress 
to  disregard  the  limitations  of  the  Constitu- 
tion and  confer  upon  the  litigant  the  arbi- 
trary power  to  condemn  the  judge  and  decide 
the  matter  in  his  own  favor.  There  must  be 
some  trier  of  the  question,  and  from  the  ne- 
cessity of  the  case  it  must  be  the  judge  him- 
self, unless  it  is  tried  by  some  other  judge 
or  court.  An  awkward  situation  does  not 
authorize  a  violation  of  the  Constitution  to 
remedy  it.  The  remedy  lies  close  at  the 
hands  of  the  legislative  power.  It  is  the  duty 
of  the  legislature  not  only  to  see  that  the 
courts  are  pure  and  impartial,  but  that  jus- 
tice shall  be  so  administered  that  they  shall 
be  free  from  suspicion.  I  do  not  doiibt  the 
power  of  Congress,  when  a  judge  is  challenged 
for  personal  prejudice  or  bias,  to  require 
that  he  shall  proceed  no  further  until  the 
truth  of  the  challenge  is  investigated  and  de- 
termined by  another  judge,  and  to  enact  that 
the  judge  in  question  shall  preside  or  not, 
in  the  future  stages  of  the  litigation,  as  the 
other  judge  may  find  to  be  just  and  right. 
Beyond  this  Congress  has  no  constitutional 
warrant  to  go,  or  to  make  the  affidavit  of  a 
suitor  automatically  work   out  a  disqualifi- 
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cation  of  a  judge  throughout  every  stage  of 
his  case.  The  inherent  powers  of  courts  and 
judges  set  up  to  administer  the  judicial 
power  of  the  United  States  have  always  been 
held  to  include  ample  authority  to  protect 
them  against  insult  and  assault,  whetner  by 
physical  violence  or  contumelious  behavior 
and  words,  and  it  has  been  held  time  and 
time  again  that  the  possession  of  such  powers 
is  essential  to  their  independence  and  well- 
being.  In  a  petition  giving  facts  to  show 
personal  bias  or  prejudice,  an  unscrupulous 
litigant,  if  his  passions  or  those  of  his  at- 
torney permit  the  one  to  swear,  and  the  other 
to  certify  that  he  swears  in  good  faith,  may 
willfully  and  falsely  charge  the  presiding 
judge  with  high  crimes  and  misdemeanors  or 
other  disreputable  things  without  a  sem- 
blance of  truth  or  decent  excuse  for  doing 
80.  Shackled  by  this  statute,  if  it  be  valid, 
an  innocent  judge  is  compelled  to  enter  the 
slanders  upon  the  records  of  the  court  and 
slink  from  the  discharge  of  his  duty  in  the 
particular  case  as  though  he  were  already 
convicted  of  crime.  If  the  courts  are  to  last, 
if  they  are  to  perform  their  functions  under 
the  Constitution  and  exercise  the  powers 
committed  to  them,  no  such  summary  way 
of  dealing  with,  and  it  may  be  destroying,  a 
judge  can  have  the  force  of  law.  While  any 
conscientious  judge  would  gladly  welcome 
any  effort  on  constitutional  lines  to  remedy 
the  evils  at  which  this  statute  is  aimed,  and 
would  feel  a  sense  of  relief  if  the  statute 
were  so  altered  as  to  conform  to  the  Consti- 
tution and  thus  free  him  from  the  embarrass- 
ments resulting  under  the  present  statute, 
yet,  when  this  is  attempted  by  a  statute 
which  outlaws  the  judge  and  drives  him  from 
the  bench  in  the  particular  case  on  the  alle- 
gations of  an  affidavit,  whether  true  or  false, 
which  condemn  him  without  any  defense  or 
hearing  of  any  kind  as  an  unfaithful  and 
incompetent  judge,  a  court  which  is  mindful 
of  its  obligation  to  the  Constitution  and  the 
sacredness  of  its  oath  of  office  must  decline 
to  give  the  statute  any  elTect  and  treat  it 
as  a  nullity.  If  the  judge  is  suspected, 
whether  rightfully  or  wrongfully,  of  bias  or 
prejudice,  the  existence  of  that  bias  or  prej- 
udice must  be  ascertained  by  some  judicial 
authority,  and  the  judge  must  not  be  left 
defenseless  against  such  assaults  because  a 
litisrant  in  his  court  makes  an  ex  parte  affi- 
davit. If  the  matter  be  referred  to  some 
other  judge,  all  the  rights  of  the  litigant 
are  preserved  and  also  the  dignity  and  honor 
of  the  courts.  This  is  not  the  case  under  the 
present  statute.  It  makes  the  affidavit  mak- 
er, in  effect,  lawmaker,  judge,  and  execu- 
tioner. The  judge  may  be  entirely  blame- 
less, but  he  is  not  permitted  to  defend  him- 
self or  show  the  falsity  of  the  accusation, 
and  thus  is  branded  for  all  time  on  the 
records  of  his  court  as  an  unworthy  judge." 
Retroactive  effect.  —  In  Henry  v.  Speer, 
(C.  C.  A.  5th  Cir.  1913)  201  Fed.  869,  it 
was  contended  that  because  the  alleged  ac- 
tion in  which  the  affidavit  was  filed  arose 
and  was  commenced  prior  to  the  time  the 
Judicial  Code  became  effective  the  provisions 
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of  section  21  might  not  be  availed  of  there- 
in to  disqualify  the  judge.  The  court  an- 
swering said:  *'The  contention  is  based  on 
section  29  of  the  Code,  which  declares  in  part: 
'The  repeal  of  existing  laws,  or  the  amend- 
ments thereto,  embraced  in  this  act  shall  not 
affect  any  act  done,  or  any  rights  accruing 
or  accrued,  or  any  suit  or  proceeding  .  .  . 
pending  at  the  time  of  the  taking  effect  of 
this  act,  but  all  such  suits  and  proceedings 
for  acts  arising  or  for  acts  done  prior  to 
such  date,  may  be  commenced  and  prosecuted 
within  the  same  time,  and  with  the  same 
effect,  as  if  said  repeal  or  amendment  had 
not  been  made.' 

"This  section  manifestly  pertains  to  the 
acts  and  rights  of  parties  as  those  acts  and 
rights  are  involved  in  the  commencement  and 
prosecution  of  suits  and  controversies.  They 
may  commence  and  prosecute  their  causes 
'within  the  same  time  and  with  the  same 
effect  as  if  said  repeal  and  amendment  had 
not  been  made.'  Section  21  does  not  affect 
the  acts  done  by  nor  the  rights  accruing  to 
litigants  in  the  sense  this  language  is  used 
in  section  299.  We  are  of  opinion  that  sec- 
tion is  entirely  irrelevant  in  this  connection. 
Section  21  has  to  do  with  the  personality  of 
the  judge  before  whom  the  suit  is  to  be  tried 
and  rights  established.  It  Is  remedial  in  its 
nature;  that  is,  it  is  meant  to  afford  relief 
from  adventitious  predicaments  which  fair- 
minded  men  recognize  should  be  relieved 
against,  when  they  in  fact  exist.  In  afford- 
ing this  relief  the  Congress  has  expressed 
itself  plainly  and  perspicuously.  It  is  not 
difficult  to  arrive  at  its  true  intent  and 
meaning.  We  hold  the  provisions  of  section 
21  to  be  available,  even  though  the  cause  of 
action  in  which  they  are  invoked  arose  and 
was  commenced  before  the  time  the  Judicial 
Code  became  effective."  But  in  Henry  v. 
Harris,  (S.  D.  Ga.  1912)  191  Fed.  868,  it 
was  held  that  cases  pending  or  causes  of 
action  originating  before  the  first  of  Jan- 
uary, 1912,  when  the  Judicial  Code  became 
effective,   are  not  governed  by  this  section. 

Disbarment  proceedings.  —  In  In  re  Ulmer, 
(N.  D.  Ohio  1913)  208  Fed.  461,  the  section 
was  held  not  applicable  to  disbarment  pro- 
ceedings under  the  circumstances  of  the  case. 

Direct  and  criminal  contempt.  —  This  sec- 
tion cannot  be  applied  to  the  case  of  a  di- 
rect and  criminal  contempt.  In  re  Ulmer, 
(N.  D.  Ohio  1913)  208  Fed.  461. 

'The  basis  of  the  disqualification  is  that 
'personal  bias  or  prejudice'  exists,  by  rea- 
son of  which  the  judge  is  unable  to  impar- 
tially exercise  his  functions  in  the  particular 
case.  It  is  a  provision  obviously  not  appli- 
cable save  in  those  rare  instances  in  which 
affiant  is  able  to  state  facts  which  tend  to 
show  not  merely  adverse  rulings  already 
made,  which  may  be  right  or  wrong,  but  facts 
and  reasons  which  tend  to  show  personal 
bias  or  prejudice.  It  was  never  intended  to 
enable  a  discontented  litigant  to  oust  a  judge 
because  of  adverse  rulings  made,  for  such 
rulings  are  reviewable  otherwise,  but  to  pre- 
vent his  future  action  in  the  pending  case. 
Neither  was  it  intended  to  paralyze  the  ac- 
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tion  of  a  judge  who  has  heard  the  case,  or  a 
question  in  it,  by  the  interpobition  of  a  mo- 
tion to  disqualify  him  between  a  hearing 
and  a  determination  of  the  matter  heard. 
This  is  the  plain  meaning  of  the  requirement 
that  the  affidavit  shall  be  filed  not  leas  than 
ten  days  before  the  beginning  of  the  term." 
Mr.  Justice  Lurton  in  £x  parte  American 
Steel  Barrel  Co.,  (1013)  230  U.  S.  35,  33 
S.  Ct.  1007,  57  U.  S.  (L.  ed.)   1379. 

Certification  of  bill  of  exceptions.  —  Where 
a  suggestion  is  made  under  this  section  that 
a  judge  is  disqualified,  and  he  overrules  it 
and  proceeds  to  try  the  case  or  to  conclude 
it  if  he  is  engaged  in  trying  it,  so  far  as 
.that  action  can  be  taken  to  the  proper  ap- 
pellate court  for  review,  the  judge  who  tries 
the  case  can  certify  to  what  occurred  on  the 
trial  for  the  purpose  of  allowing  the  same 
to  be  so  reviewed.  Ex  parte  Glasgow,  (N. 
D.  Ga.  3912)    196  Fed.  780. 

Counsel  of  record.  —  A  certificate  of  good 
faith  required  by  this  section  is  not  made  by 
"counsel  of  record"  where  it  appears  that 
the  person  who  made  it  has  never  been  ad- 
mitted to  practice  in  the  District  Courts,  has 
never  signed  the  roll  of  its  attorneys,  or 
taken  the  oath  as  required  by  its  rules,  and 
has  never  been  recognized  by  the  court  as  a 
counsellor  thereof  in  any  proceedings  had  in 
the  pending  or  any  other  cause  in  such  court. 
Ex  parte  N.  K.  Fairbank  Co.  (M.  D.  Ala. 
1912)   194  Fed.  978. 

Affidavit  strictly  construed.  —  An  affidavit 
of  the  character  defined  by  section  21  must 
be  strictly  construed,  and  must  strictly  con- 
form to  the  statute.  Henry  v.  Uarris,  (S. 
D.  Ga.  1912)    191   Fed.  868. 

Time  of  filing  affidavit.  —  An  affidavit  such 
as  is  provided  for  in  this  section  cannot  be 
filed  after  a  case  has  been  tried  and  there  is 
a  verdict,  and  where  a  motion  in  arrest  and 
for  a  new  trial  has  been  made,  and  the  at- 
tempt by  the  affidavit  is  to  disqualify  the 
judge  from  concluding  the  case,  ruling  on 
these  motions,  and  sentencing  the  defendant 
if  he  overruled  them.  Ex  parte  Glasgow, 
(N.  D.  Ga.  1912)   195  Fed.  780. 

Sufficiency  of  affidavit.  —  It  is  not  suffi- 
cient to  disqualify  a  judge  under  section  21 
to  allege  that  he  has  formed  an  opinion  as 
to  the  law  of  the  case,  and  the  rights  of  the 
parties,  when  it  has  been  judicially  formed 
and  published  for  legitimate  purposes.  The 
afiidavit  must  specifically  allege  personal 
prejudice,  and  bias  on  the  part  of  the  judge 
toward  the  party  seeking  his  disqualification. 
Henry  v.  Harris,  (S.  D.  Ga.  1912)  191  Fed. 
868. 

The  affidavits  required  by  this  section  to 
disqualify  a  judge  are  fatally  defective  where 
they  do  not  charge  as  a  matter  of  fact  that 
the  judge  "has  a  personal  bias  or  prejudice 
against  the  defendant  or  in  favor  of  the 
plaintiff"  and  afiirm  in  legal  effect  only  that 
affiants  are  "informed  and  believe"  such  is 
the  fact,  and  are  unaccompanied  by  any  state- 
ment "of  the  facts  and  reasons  for  the  be- 
lief." Ex  parte  N.  K.  Fairbank  Co.,  (M.  D. 
AU.  1912)   194  Fed.  978. 
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Affidavit  alone  insufficient,  —  An  affidavit 
that  a  judge  before  whom  an  action  on  pro- 
ceeding is  to  be  tried  is  biased  or  prejudiced 
without  a  showing  of  facts  to  sustain  the 
allegation  is  not  sufficient  under  this  section. 
Ex  parte  N.  K.  Fairbank  Co.,  (M.  D.  Ala. 
1912)  194  Fed.  978,  wherein  the  court  said: 
"The  section,  on  its  face,  is  a  peremptory  com- 
mand *  whenever  a  party  shall  make  and  file 
an  affidavit,'  conforming  to  the  terms  of  the 
statute,  that  the  presiding  judge  shall  'pro- 
ceed no  further,'  and  that  ^another  judge 
shall  be  designated  to  try  the  case.'  The  de- 
cisions in  states  having  statutes  similar  to 
the  Judicial  Code  are  conflicting.  The  courts 
in  some  of  the  states  hold  thKt  the  affidavit 
shuts  off  all  judicial  inquiry,  and,  even 
though  the  facts  alleged  may  be  insufficient 
to  show  bias  or  prejudice,  that  the  judge  is 
bound  to  grant  the  application.  In  other 
jurisdictions  it  is  held  that,  while  the  truth 
of  the  facts  alleged  cannot  be  contested,  yet 
if  the  facts  alleged,  taking  them  to  be  true, 
do  not  show  personal  blc.d  or  prejudice,  the 
application  should  be  refused.  Other  cases 
hold  that  the  truth  of  the  affidavit  is  sub- 
ject to  contest,  to  be  tried  before  the  judge 
in  question,  and  upon  the  proof  made  before 
him  the  application  must  be  granted  or 
overruled.  The  law  and  public  opinion  have 
long  since  departcKl  from  the  policy  of  by- 
gone ages,  illustrated  in  the  statutes  of 
Kichard  and  Henry,  that  a  judge  ought  not 
to  exercise  his  functions  in  the  county  where 
he  was  born,  or  in  the  place  *he  doth  inhabit.' 
Ever  since  the  courts  of  the  United  States 
were  organized,  the  laws  of  the  United 
States  have  provided  that  a  judge  'shall  be 
appointed  for  each  district,'  save  in  excep- 
tional cases,  and  made  the  judge  guilty  of 
a  high  misdemeanor  if  he  did  not  reside  in 
his  district,  or  one  of  them,  if  he  was  judge 
of  more  than  one.  If  the  judge  'lives,  moves 
and  has  his  being'  among  the  people,  he 
must  in  the  course  of  his  life  imbibe  bias 
or  prejudice  in  the  popular  sense  as  to  very 
many  persons.  'Prejudice  or  bias,'  in  the 
ordinary  sense  of  the  term,  and  not  cen- 
surable in  its  character,  may  arise  from  in- 
numerable conditions  in  life.  A  man  ordi- 
narily has  a  bias  in  favor  of  the  political 
party  to  which  he  belongs,  or  a  prejudice 
in  some  •  degree  against  its  opponents. 
The  same  thing  is  true  in  a  degree  as  to  the 
church  of  which  he  is  a  member,  and  he  is 
generally  prejudiced  or  biased  more  or  less 
about  his  race,  his  country,  and  its  institu- 
tions. He  cannot  avoid  forminjr  to  some  ex- 
tent bias  or  prejudice  regarding  men  and  af- 
fairs in  nearly  every  matter  as  to  which  he 
has  to  inform  his  judgment  or  regulate  his 
conduct  in  the  walks  of  daily  life.  He  must 
have  neighbors,  friends,  and  acquaintances, 
business  and  social  relations,  and  be  a  part 
of  his  day  and  generation.  Evidently  the 
ordinarv  results  of  such  associations  and  the 
imnressions  they  create  in  the  mind  of  the 
judge  are  not  the  'personal  bias  or  prej- 
udice* to  which  the  statute  refers.  The  im- 
pressions, whether  favorable  or  unfavorable, 
of  men,  which  a  judge  receives,  or  his  con- 


1912  Supp.,  p.  137,  sec.  21. 
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victions  about  them  growing  out  of  his  con- 
tact or  acquaintance  with  them  in  tlie  ordi- 
nary walks  of  life,  cannot  fall  within  the 
evil  the  statute  designs  to  suppress,  unless 
they  are  so  strong  that  they  result  in  per- 
sonal bias  or  prejudice  as  to  individual  suit- 
ors, dominating  the  judge  to  such  an  extent 
that  they  beget  a  mental  or  moral  condition 
which  makes  the  judge  willing  to  do  wrong 
although  he  sees  the  right,  regarding  the 
justiciable  matters  brought  before  him,  or 
else,  though  the  judge's  intentions  be  good, 
render  him  incapable  of  rightl)[  seeing  the 
justice  of  the  cause,  or  impartially  enforc- 
ing the  right  involved  as  between  the  parties 
to  the  suit.  It  is  not  the  proper  construc- 
tion of  the  Judicial  Code  to  hold  that  Con- 
gress intended  that  any  reason  that  a  liti- 
gant may  choose  to  assign  in  his  affidavit, 
however  absurd  or  ridiculous  in  point  of  law 
or  morals,  will  disqualify  the  judpe,  or  ren- 
der it  improper  for  him  to  preside  in  the 
case.  .  .  .  It  is  not  proof  or  evidence  of 
the  unfitness  of  a  judge  m  a  particular  case 
that  an  honest  but  suspicious  suitor,  or  a 
vicious  and  dishonest  one,  swears  that  he 
cannot  obtain  justice  before  him.  Such  an 
affidavit  proves  only  the  animus  or  belief  of 
the  man  who  makes  it.  It  does  not  prove 
partisanship  or  personal  prejudice  or  bias 
in  the  judge.  If  the  judge  is  not  biased  or 
prejudiced  in  fact,  a  false  allegation  or  im- 
putation that  he  is,  made  in  the  affidavit  of 
a  litigant,  cannot  change  the  actual  mental 


or  moral  status  of  a  judge  or  unfit  him  to 
try  a  particular  case.  Affidavits  cannot 
change  a  pure  and  impartial  judge  into  a  bad 
official.  It  is  the  existence  of  bias  or  prej- 
udice, and  not  the  charge,  whether  honest- 
ly or  dishonestly  made,  which  constitutes  the 
disqualification.  A  man  by  an  ex  parte  affi- 
davit may  conclude  his  own  rights  or  destroy 
his  own  reputation,  but  he  can  never  con- 
clude the  rights  of  others  or  impose  a  dis- 
creditable status  upon  a  public  oflScial  by 
his  mere  statement  of  that  which  does  not 
exist,  however  solemnly  alleged  in  an  ex 
parte  affidavit.  To  hold  otherwise  would  be 
to  strike  down  a  great  principle  of  justice, 
which  cannot  be  abandoned  without  destroy- 
ing the  very  foundations  of  our  jurispru- 
dence." 

Duty  of  judge  to  determine  sufficiency  of 
affidavit.  —  Upon  the  making  and  filing  by 
a  party  of  an  affidavit  under  the  provisions 
of  section  21,  of  necessity  there  is  imposed 
upon  the  judge  the  duty  of  examining  the 
affidavit  to  determine  whether  or  not  it  is 
the  affidavit  specified  and  required  by  the 
statute  and  to  determine  its  legal  sufficiency. 
If  he  finds  it  to  be  legally  sufficient  then  he 
has  no  other  or  further  duty  to  perform  than 
that  prescribed  in  section  20  of  the  Judicial 
Code.  He  is  relieved  from  the  delicate  and 
trying  duty  of  deciding  upon  the  question  of 
his  own  disqualification.  Henry  v.  Speer, 
(C.  C.  A.  6th  Cir.  1913)  201  Fed.  869. 


1912  Supp.,  p.  139,  sec.  24,  par.  First. 


Amount  in  controversy.  —  In  view  of  sec- 
tion 299  of  til  is  act,  the  federal  courts  have 
jurisdiction  of  actions  for  less  than  $3,000 
if  they  were  pending  or  had  accrued  before 
Jan.  1,  1912,  the  oate  the  act  went  into 
effect.  McKernan  v.  North  River  Ins.  Co., 
(E.  D.  Wash.  1912)  206  Fed.  984. 

Where  the  writ  claims  $3,000  a  removal 
cannot  be  had  as  the  amount  in  controversy 
is  not  over  $3,000  as  required  by  this  section 
to  give  jurisdiction  to  the  district  court. 
Starke  v.  Hoerning,  (£.  D.  Mich.  1913)  206 
Fed.  1006. 

Where  it  appeared  that  the  plaintiff  began 
a  suit  in  a  state  court  by  attacljment,  and 
the  affidavit  claimed  less  than  $3,000,  and 
the  writ  of  attachment  claimed  damages  not 
exceeding  $3,000,  while  the  ad  damnum  of 
the  declaration,  which  was  on  the  common 


counts  only,  claimed  $5,000,  and  it  also  ap- 
peared that  at  the  time  the  defendant  filed 
his  petition  for  removal  to  the  federal  court 
there  had  been  no  judicial  service  of  process 
or  other  paper  on  him,  and  he  had  not  ap- 
peared generally,  it  was  held  that,  for  the 
purpose  of  determining  the  amount  in  contro- 
versy, the  court  must  look  to  the  present 
status  of  the  case,  which,  for  want  of  appear- 
ance and  plea,  would  not  allow  a  recovery 
for  an  amount  exceeding  the  sum  stated  in 
the  affidavit.  Starke  v.  Hoerning,  (£.  D. 
Mich.  1913)   206  Fed.  1006. 

The  proviso,  which  is  new,  does  not  change 
the  jurisdiction  as  it  formerly  existed,  but 
merely  makes  more  clear  the  jurisdiction 
under  paragraphs  2  to  25  of  the  section. 
Salander  v.  Tacoma,  (W.  D,  NVash.  1913) 
208  Fed.  427. 


1912  Supp.,  p.  139,  sec.  24,  par.  Third. 


This  section  was  drawn  from  section  563 
R.  S.  (Fed.  Stat.  Annot.  vol.  4.  p.  220),  but  it 
omits  certain  words  contained  in  section  563, 
as  follows:  "And  such  jurisdiction  shall  be 
exclusive,  except  in  the  particular  cases 
where  jurisdiction  of  such  causes  and  seiz- 
ures is  given  to  the  circuit  courts."  In 
Murray  v.  Pacific  Coast  Steamship  Co.,  (W. 
D.  Wash.  1913)  207  Fed.  688,  the  court 
commenting  on  this  omission  said:  "It 
would   appear,   although  its  decision   in  the 
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present  suit  is  unnecessary,  that  the  change 
in  the  language  of  the  Judiciary  Act,  as  used 
in  the  Judicial  Code,  .  .  .  was  made  on 
account  of  the  Circuit  Court  having  been 
abolished  by  the  Judicial  Code  and  not  with 
the  purpose  of  permitting  or  granting  juris- 
diction to  the  state  or  common -law  courts 
over  those  matters  theretofore  within  the  ex- 
clusive jurisdiction  of  the  admiralty  court, 
especially  in  view  of  section  711  having  been 
carried  unchanged  into  the  latter  Code." 


1912  Supp^  p.  139,  sec.  24. 


JUDICIARY. 


1912  Supp.,  p.  144,  sec.  28. 


1912  Supp.,  p.  139,  sec.  24,  par.  Eighth. 


Diversity  of  citizenship  mmecessazy.  —  By 
paragraph  8,  District  Courts  have  jurisdic- 
tion ''of  all  suits  and  proceedings  arising 
under  any  law  regulating  commerce,  etc." 
By  the  proviso  of  paragraph  one  of  the  same 
section  it  is  not  necessary  that  such  suits 
should  involve  an  amount  exceeding  $3,000. 
Being  based  on  a  law  of  the  United  States, 
diversity  of  citizenship  is  also  unnecessary. 
Illinois  Cent.  R.  Co.  v.  S.  Segari  &  Co.,  (Jb2. 
D.  La.  1013)  205  Fed.  998. 

A  aitit  arising  under  a  "law  regulating 
commerce^  includes  a  suit  for  damages  to 
live  stock  by  reason  of  the  defendant^  fail- 
ure to  perform  its  duty  as  a  common  carrier 
under  section  20  of  the  Interstate  Commerce 
Act,  as  amended  by  Act  June  29,  1906,  c. 
3591,  §  7,  34  Stat,  at  L.  584,  593,  Fed.  Stat. 
Annot.  Supp.  1909,  p.  271.  McGoon  v.  North- 
ern Pac.  Ry.  Co.  (S.  E.  D.  N.  D.  1913)  204 
Fed.  998. 


A  suit  by  a  railroad  to  recover  under- 
charges on  interstate  freight  is  one  arising 
under  the  interstate  commerce  laws.  Illinois 
Cent.  R.  Co.  v.  S.  Segari  &  Co.,  (K  D.  La. 
1913)   205  Fed.  098. 

The  duty  of  a  carrier  to  charge  and  collect 
the  regularly  established  and  published  rate, 
and  the  corresponding  obligation  of  the  ship- 
per to  pay  the  same,  regardless  of  any  under- 
standing, agreement,  or  other  act  of  the  par- 
ties, arises  out  of  the  provisions  of  the 
Interstate  Commerce  Act  and  not  from  any 
contract  between  the  parties,  and  the  Dis- 
trict Court  has  jurisdiction  of  an  action  bv 
the  carrier  to  collect  from  a  shipper  the  dif- 
ference between  what  he  should  have  re- 
ceived for 'a  shipment  and  what  he  did  re- 
ceive. Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Kin- 
kade,    (D.  C.  Kan.  1912)    203   Fed.  165. 


1912  Supp.,  p.  140,  sec.  24,  par.  Fourteenth. 

This  paragraph  ia  dted  in  Simpson  v.  Geary,  (D.  C.  Ariz.  1918)  204  Fed.  507. 

1912Supp.,  p.  141,  sec.  24,  par.  Twenty-fourth. 

Civil  rights  only  are  referred  to  in  this  paragraph.    Salander  t.  Tacoma,  (W.  D.  Wash. 
1913)  208  Fed.  427. 


1912  Supp.,  p.  144,  sec.  28. 

Construction.  —  This  section  is  practically 
in  the  language  of  the  previous  removal  act 
and  must  receive  a  like  construction.  Ana- 
conda Copper  Mining  Co.  v.  Butte-Balaklava 
Copper  Co.,  (D.  C.  Mont.  1912)  200  Fed.  808. 

"The  Judicial  Code  in  the  respects  here 
involved  does  not  differ  in  substance  from 
the  previous  statutes  (see  Act  Aug.  13,  188S, 
c.  866,  25  Stat.  433,  434)  and  decisions  made 
under  that  act  are  equally  applicable  now. 
The  practice  as  to  removals  of  causes  from 
state  to  federal  courts  has  become  fairly 
well  settled.  When  a  petition  and  bond  are 
filed,  it  is  the  duty  of  the  state  court  to  de- 
termine whether  on  the  face  of  the  record 
a  cause  for  removal  is  made  out.  If  any 
issues  of  fact  are  raised  these  cannot  be  tried 
in  the  state  court  but  must  be  heard  and 
determined  in  the  federal  court  upon  a  peti- 
tion to  remand."  Long  v.  Quinn,  (1913) 
215  Mass.  85,  102  N.  £.  348. 

Amount  in  controversy.  —  In  view  of  the 
provisions  of  section  299  of  the  Judicial 
Code  (Fed.  Stat.  Annot.  Supp.  1912,  p.  252) 
a  removal  to  the  federal  court  may  be  had  on 
the  ground  of  diverse  citizenship  for  a  cause 
of  action  existing  before  Jan.  1,  1912,  the 
time  the  code  went  into  effect,  although  the 
amount  claimed  is  lesna  than  $3000,  the 
amount  fixed  by  the  new  code  as  necessary  to 
give  the  District  Courts  jurisdiction,  Mis- 
souri, K.  k  T.  Ry.  Co.  v.  Chappell,  (W.  D. 
Okla.  1913)  206  Fed.  688.  See  to  the  same 
effect  Lincoln  v.  Robinson,   (D.  C.  Me.  1912) 


194  Fed.  571;  Taylor  v.  Midland  Valley  R. 
Co.,  (E.  D.  Okla.  1912)  197  Fed.  323;  Cady 
V.  Barnes,  (N.  D.  Ohio  1913)  208  Fed.  359. 
Effect  of  proviso.  —  In  Lee  v.  Toledo,  St. 
L.  &  W.  Ry.  Co.,  (E.  D.  111.  1912)  193  Fed. 
685,  the  court  said :  ''By  adding  this  proviso 
to  the  general  law,  as  was  done  by  Congress, 
defining  removable  cases,  and  giving  the  right 
to  a  removal  thereof,  the  general  right  of  re- 
moval defined  in  the  enacting  part  of  the 
section  was  thus  limited,  generally  through- 
out the  section  in  each  class  of  cases  defined, 
and  whenever  a  case  arising  under  the  lia- 
bility act  falls  in  any  class  of  cases  subject 
to  removal,  it  is  by  force  of  the  provisions  of 
the  proviso  excepted  from  such  right  of  re- 
moval. The  language  of  the  proviso'  is  that 
no  case  arising  under  the  act  in  question 
shall  be  removed,  and  such  reference  to  'no 
case/  being  contained  in  the  same  section 
creating  the  right,  is  all-embracing,  and  can- 
not well  be  limited,  so  as  not  to  include 
every  case  described  in  the  section,  as  I  think 
might  well  be  done,  and  was  properly  done 
in  the  case  cited,  the  Code  not  then  being 
in  force,  when  found  in  the  special  act  alone. 
I  am  persuaded  that  under  the  provisions  of 
section  28  of  the  Judicial  Code,  considered 
as  a  whole,  including  the  proviso,  the  right 
of  removal  does  not  exist  in  cases  arising 
under  the  act  mentioned  in  the  proviso  of 
that  section.  It  may  be  difficult  to  assign  a 
reason  for  a  discrimination  in  cases  of  this 
nature,  but  the  courts  have  no  concern  in  this 


713 


1912  Siipp.,  p.  144^  tec.  28. 


JUDICIARY. 


1912  Supp^  p.  145,  sec.  29. 


regard,  while  CongreM,  poBseBsing  the  power, 
as  they  undoubtedly  do,  may  grant  the  right 
of  removal  in  such  eases  as  may  to  them 
seem  proper,  or  withhold  such  right  in  every 
case.  The  right  of  removal  from  a  state 
court  of  concurrent  jurisdiction  to  a  United 
States  court  is  a  legislative  creation  alone, 
and  the  courts  can  act  only  within  and  in 
conformity  to  the  provisions  of  such  legisla- 
tion. The  question  is  not  one  of  jurisdiction, 
but  of  the  right  of  removal  from  a  court  of 
competent  jurisdiction  to  another  of  concur- 
rent jurisdiction." 

lliis  proviso  expressly  prohibits  th«  remov- 
al of  any  case  brought  thereunder  from  a 
state  court  to  a  federal  court.  In  discuss- 
ing its  constitutionality  the  court  in  M'Ches- 
ney  v.  Illinois  Cent.  R.  Co.,  (W.  D.  Ky. 
1912)  197  Fed.  85,  said:  '*Is  tbeact  uncon- 
stitutional upon  the  ground  that  it  discrim- 
inates againiit  one  class  of  litigants,  and 
denies  to  them  the  equal  protection  of  law 
and  due  process  of  law  because  they  are  not, 
while  other  litigants  are,  permitted  to  re- 
move cases  to  the  federal  courts?  We  think 
this  question  must  be  answered  in  the  nega- 
tive. Congress  has  full  power  over  the  sub- 
ject of  the  removal  of  causes  from  state  to 
federal  courts  in  all  cases  to  which  the 
judicial  power  of  the  United  States  extends. 
In  the  exercise  of  this  power,  it  has  full  dis- 
cretion in  cases  where  diverse  citizenship  ex- 
ists. This  subject  was  discussed  and  con- 
clusively settled  by  the  Supreme  Court  in 
Gaines  v.  Fuentes,  02  U.  S.  17,  18,  23  L.  ed, 
524.  In  its  legislative  discretion  Congress 
may  exert  this  power  to  the  extent  of  mak- 
ing one  class  of  cases  removable  while  deny- 


ing that  right  to  another  class.  It  has  uni- 
formly and  without  question  exercised  this 
right  and  discretion  ever  since  the  original 
judiciary  act  of  1789.  In  respect  to  the 
amount  in  controversy,  it  has  always  drawn 
the  line  where  it  pleased.  In  our  day,  in- 
deed, from  time  to  time,  that  line  has  stood, 
first  at  $500,  then  at  $2,000,  and  now  at 
$3,000.  We  know  of  no  place  where  a  more 
general  discrimination  has  been  made  be- 
tween classes  of  cases  than  in  respect  to  the 
amount  involved,  though  otherwise  the  cases 
are  precisely  alike.  No  one,  we  think,  has 
ever  seriously  questioned  the  right  to  make 
this  character  of  classification,  and  the 
classification  now  called  in  question  rests 
upon  no  different  principle.  And  so  after 
Congress  had  created  certain  new  rights  by 
the  enactment  of  the  employers'  liabililr 
statute,  it  provided  that  no  suit  brought  in 
a  state  court  to  enforce  the  rights  thus  cre- 
ated should  be  removed  to  a  federal  court. 
\^'e  cannot  think  because,  under  section  28 
of  the  Judicial  Code,  some  cases  are  made 
removable,  that  it  is  unconstitutional  dis- 
crimination to  deny  the  right  in  other  cases. 
In  our  view  Congress  has  entire  control  over 
the  subject,  and  may  give  the  right  in  some 
instances  where  it  regards  it  as  proper,  and, 
not  give  it  in  other  instances  where  it  does 
not  choose  to  do  so." 

Cases  arising  under  the  Employer's  Lia- 
bility Act  cannot  be  removed  into  the  federal 
court  by  virtue  of  the  express  language  of 
the  section  although  there  is  a  diversity  of 
citizenship.  Rice  v.  Boston  &  M.  R.  Co.^  (N. 
D.  N.  Y.  1913)   203  Fed.  580. 


1912  Supp.,  p.  145,  sec.  29. 

The  provision  that  the  petition  must  be 
**diily  verified"  does  not  do  away  with  the 
rule  settled  by  continuous  decisions  of  the 
Supreme  Court  of  the  United  States  to  the 
effect  that  in  aid  of  the  petition  for  removal 
the  rest  of  the  record  may  be  consulted. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Chappell,  (W. 
D.  Okla.    1913)    206   Fed.   688. 

Notice.  —  Section  29  was  derived  from  sec- 
tion 3  of  the  Removal  Act  of  August  13, 
1888,  c.  866,  25  Stat,  435,  4  Fed.  Stat.  Annot. 
p.  349,  and  the  portion  respecting  prior  writ- 
ten notice  was  the  only  change  of  importance 
introduced.  The  requirement  of  notice  was 
changed  in  Congress  from  that  of  "due  no- 
tice" to  "written  notice."  The  language  in 
form  is  imperative.  United  States  v.  Ses- 
sions,  (C.  C.  A.  6th  Cir.  1913)   205  Fed.  502. 

The  requirement  of  notice  of  removal  pro- 
ceedings if  not  complied  with  and  not  waived 
prevents  the  court  obtaining  jurisdiction. 
Ooins  v.  Southern  Pac.  Co.,  (N.  D.  Cal.  1912) 
198  Fed.  432,  wherein  the  court  said:  "The 
requirement  of  notice  of  removal  proceedings 
is  new  to  the  Code,  not  having  found  a  place 
in  any  previous  legislation  upon  the  subject; 
and  owing,  perhaps,  to  the  brief  period 
elapsing  since  that  act  took  effect,  no  ques- 
tion   involving   this   feature  has,   so   far   as 
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appears,  before  arisen.  Its  effect  must  there- 
fore be  determined  largely,  if  not  wholly, 
from  a  consideration  of  the  purpose  intendoi 
to  be  subserved  therebv,  and  those  considera- 
tions,  in  view  of  the  history  of  the  previous 
legislation  and  its  construction  by  the  courts, 
give  rise  to  the  uncertainty  involved.  In  all 
respects  other  than  the  requirement  of  no- 
tice, section  29  is,  in  substantive  effect,  bat 
a  rescript  of  the  provisions  on  the  mode  of 
removal  as  they  existed  at  the  time  the  Code 
took  effect;  the  other  changes  being  formal 
and  in  matters  of  detail.  It  provides,  pre 
cisely  as  did  the  act  of  1887  (Act  March  3, 
1887,  c.  373,  24  Stat.  552),  for  the  filing  in 
the  state  court  \^ithin  a  given  time  of  a  pe- 
tition for  removal,  to  be  accompanied  by  a 
bond,  the  conditions  of  which  are  the  same  in 
all  respects  as  there  required.  This  is 
followed  by  the  provision  as  found  in 
that  act,  that:  *It  shall  be  the  dutv 
of  the  state  court  to  accept  said  peti- 
tion and  bond  and  proceed  no  further 
in  said  suit.'  Then  comes  the  provi- 
sion in  question,  in  these  words:  'Writ- 
ten notice  of  said  petition  and  bond  for  re- 
moval shall  be  given  the  adverse  party  or 
parties,  prior  to  filing  the  same.'  The  re- 
maining features  of  the  section,  relating  to 
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proceedings  in  this  court,  are  in  substance  as 
found  in  the  previous  act.  The  questions 
arising  upon  the  provisions  of  the  statute 
as  they  existed  before  supplanted  by  the  Code 
had  been  mostly  settled  by  judicial  construc- 
tion. Under  those  provisions,  in  the  absence 
of  any  requirement  of  notice,  the  proceed- 
ing was  treated  as  purely  ex  parte,  and  the 
functions  of  the  state  court  were  regarded  as 
largely  formal  and  perfunctory.  Upon  the 
filing  of  a  petition  showing  a  case  for  re- 
moval, accompanied  by  a  proper  bond,  it  was 
the  duty  of  tne  state  court  upon  application 
to  make  a  formal  order  of  removal  and  pro- 
ceed no  further;  but  if  it  failed  or  refused 
to  do  BO,  the  cause  nevertheless  stood  re- 
moved, and  the  moving  party  could  proceed 
to  file  a  copy  of  the  record  in  the  federal 
court.  Wabash  Western  Ry.  v.  Brow,  164 
U.  S.  271,  17  Sup.  Ct.  126,  41  L.  ed.  431. 
No  issues  of  fact  upon  the  averments  of  the 
petition  could  be  raised  or  tried  in  the  state 
court,  but  all  such  questions  were  to  be 
heard  and  disposed  of  in  the  federal 
court  to  which  the  cause  was  removed. 
And  while  the  state  court  was  not  bound 
to  surrender  its  jurisdiction  upon  a  rec- 
ord which  on  its  face  did  not  in  its  judg- 
ment disclose  a  case  for  removal,  its  refusal 
was  at  the  peril  of  having  its  judgment  set 
aside  by  the  Supreme  Court  of  the  United 
States,  should  its  ruling  prove  erroneous. 
Stone  V.  South  Carolina,  117  U.  S.  430,  6 
Sup.  Ct.  799,  29  L.  ed.  962,  and  cases  there 
cited.  In  other  words,  it  may  be  stated 
broadly  that,  under  the  procedure  obtaining 
before  the  Code,  ipso  facto,  upon  the  filing 
of  the  requisite  petition  and  bond,  the  state 
court  was  ousted  of  jurisdiction  in  the  prem- 
ises; and  all  questions  as  to  defects  or  ir- 
regularities appearing  in  the  proceedings 
were  to  be  passed  upon  and  determined  by 
the  federal  court.  Black's  Dillon  on  Remov- 
al of  Causes,  §§  191,  192.  Of  course,  if  an 
order  of  removal  was  procured  in  a  case  not 
subject  thereto,  or  where  the  proceedings 
were  so  defective  in  substance  as  not  to  ad- 
mit of  the  retention  of  the  cause,  then  it  was 
the  duty  of  the  federal  court  to  remand  it, 
upon  the  theory  that  the  latter  had  not  ac- 
quired jurisdiction  by  the  order,  nor  the 
state  court  lost  it.  Such  being  the  settled 
state  of  the  law,  what  was  the  purpose  in- 
tended to  be  subserved  by  the  requirement  of 
preliminary  notice  of  such  proceedings  in  the 
state  court?  Plaintiff,  as  indicated,  takes 
the  extreme  ground  that  it  was  intended  to 
make  the  notice  a  jurisdictional  prerequisite, 
in  the 'absence  of  which  the  proceeding  can- 
not be  competently  initiated.  If  by  this  is 
meant  that  it  is  jurisdictional  in  the  same 
sense  that  a  cognizable  controversy  is  neces- 
sary, I  cannot  accede  to  the  proposition,  since 
manifestly,  under  well-settled  principles,  the 
requirement  of  notice  may  be  waived.  And 
if  plaintiff  intends  to  assert,  as  would  seem 
to  be  implied  by  his  argument,  that  by  this 
new  requirement  Congress  intended  to  work 
so  radical  a  change  in  the  effect  of  removal 
proceedings  as  vesting  in  the  state  instead 
of  the  federal  courts  the  power  to  pass  upon 
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the  sufficiency  of  such  proceedings,  to  this  I 
am  equally  unable  to  assent,  since  the  pro- 
visions of  the  act  in  other  respects,  in  the 
light  of  established  principles  of  construc- 
tion, do  not  sustain  any  such  theory.  More- 
over, it  is  at  variance  with  the  rule  of  con- 
struction provided  by  the  Code  itself  (sec- 
tion 294)  for  the  interpretation  of  its  pro- 
visions. But  I  do  not  deem  it  at  all  needful 
to  ascribe  to  Congress  the  intention  to  bring 
about  a  change  in  the  established  procedure 
so  fundamental  as  that  suggested,  in  order  ' 
that  we  may  perceive  a  sufficiently  valuable 
purpose  to  be  subserved  by  the  requirement. 
The  right  of  removal  is  justly  regarded  as 
one  of  great  moment  to  the  suitor,  and  its 
exercise  not  infrequently  involves  import- 
ant changes  in  the  aspects,  if  not  the  results, 
of  the  controversy;  and  the  history. of  many 
cases  involving  the  right  tends  to  disclose 
the  srreat  desirability,  if  not  the  necessity,  in 
order  to  fully  protect  the  rights  of  the  ad- 
verse party  by  avoiding  expensive  and  un- 
seemly delays  and  other  inconveniences  of  a 
more  or  less  serious  nature  that  some  notice 
of  the  proceeding  be  had.  Appreciating  this, 
courts  in  some  instances  have  undertaken  to 
supply  the  omissions  by  a  rule  requiring  no- 
tice (Chiatovich  v.  Hanchett  [C.  C.j  78  Fed. 
193;  Creagh  v.  Equitable,  etc.,  Soc.  [C.  C] 
83  Fed.  849) ;  and  while  they  have  eventually 
been  compelled  to  hold  that,  no  notice  being 
required  by  the  statute,  none  could  be  in- 
sisted upon  as  essential  to  the  exercise  of 
the  right,  no  court  has  undertaken  to  belittle 
the  value  of  such  a  provision  in  the  law.  The 
matter  of  surprise  is,  therefore,  in  view  of 
the  importance  of  the  right,  not  that  Con- 
gress should  now  have  seen  fit  to  make  the 
requirement,  but  that  it  should  not  have 
earlier  perceived  the  propriety  of  so  doing. 
Without  the  effect  of  materially  chang- 
ing the  method  of  procedure,  it  will  tend 
to  protect  the  parties  and  the  courts 
as  well,  not  alone  against  mistakes  and 
delays  in  proceedings  genuinely  insti- 
tuted, but  against  unwarranted  and  frivolous 
attempts  to  exercise  the  privilege  in  in- 
stances where  no  real  right  exists.  And, 
speaking  in  a  general  way,  I  entertain  little 
doubt  that  it  was  for  reasons  such  as  in- 
dicated in  the  class  of  cases  referred  to  that 
the  requirement  of  notice  has  been  pre- 
scribed." 

Bond.  —  The  bond  must  comply  with  the 
provisions  of  this  section  although  it  is  for 
the  removal  of  a  cause  of  action  which  ex- 
isted before  the  section  took  effect.  Mis- 
Bo\iri,  K.  &  T.  Rv.  Co.  v.  Chappell,  (W.  D. 
Okla.  1913)  206  Fed.  688. 

In  Chase  v.  Erhardt,  (D.  C.  Vt.  1912) 
198  Fed.  305,  it  was  held  that  a  defect  in 
the  bond  was  not  fatal  to  the  defendant's' 
right  to  remove.  The  court  said:  "The  al- 
leged defect  of  the  bond  is  that  it  does  not 
provide  for  the  filing  of  a  certified  copy  of 
record  within  30  days.  Instead  of  that,  it 
provides  for  the  entering  of  said  copy  on  the 
first  day  of  the  next  term  of  court.  The  pro- 
visions as  to  the  bond  were  changed  by  the 
Judicial    Code.      The    Code,    §    29,    requires 
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that  the  bond  shall  provide  for  the  filing  of 
a  certified  copy  of  record  within  30  days. 
The  party  praying  for  removal,  having 
filed  a  bond  that  does  not  comply  with 
the  statute,  upon  objection  being  made, 
may  amend  or  file  a  new  bond  to  the 
satisfaction  of  the  state  court.  In  the  case 
at  bar,  had  counsel  for  the  plaintiff  objected 
to  the  bond,  the  state  court  could  have  re- 
quired an  amendment  or  a  new  bond  before 
granting  the  prayer  of  the  petition.  This 
bond  is  simply  to  compel  the  party  petition- 
ing for  removal  to  actually  enter  the  case 
in  the  federal  court  and  pay  costs  if  he  fails 
in  his  removal  proceedings.  If  the  party 
petitioning  for  removal  fails  to  enter  his 
case  in  the  federal  court,  then  there  is  a  lia- 
bility under  the  bond  for  whatever  damages 
the  adverse  party  may  suffer.  This  bond 
was  executed  and  filed  in  accordance  with 
the  provisions  of  the  statute  as  it  was  prior 
to  the  enactment  of  the  Judicial  Code,  and 
within  three  months  of  the  time  when  the 
Judicial  Code  took  effect.  The  attention  of 
counsel  for  the  defendant  had  not  been  called 
to  the  change  made  in  the  Judicial  Code. 
The  removal  proceedings  were  instituted  in 
good  faith  under  a  constitutional  right,  and 
with  no  intent  to  hinder  or  delay,  and  im- 
mediately upon  the  entering  of  the  case  in 
the  federal  court  there*  was  a  general  appear- 
ance by  counsel  for  the  plaintiff.  The  cer- 
tified copy  of  record  has  been  filed  in  good 
faith,  and  no  delay  is  caused  to  the  prosecu- 
tion of  the  case.  This  defect  in  the  bond 
relates  to  the  mode  of  procedure  and  is  not 
fatal  to  the  defendant's  right  to  remove.  I 
am  aware  that  there  are  cases  where  the 
courts  have  held  that,  where  a  defective  bond 
has  been  filed  in  the  state  court,  it  cannot 
be  amended  in  the  federal  court,  and  the  case 
should  be  remanded;  but  to  my  mind  the 
cases  cited  below  are  the  better  authority, 
based  upon  better  reasons,  and  result  in  a 
more  just  administration  of  the  law." 

The  time  within  which  the  right  of  removal 
may  be  exercised  is  a  matter  for  legislation. 
—  Adams  v.  Puget  Sound  Traction,  Light  & 
Power  Co.,  (W.  D.  Wash.  1913)  207  Fed. 
205. 

Failure  to  file  record  within  thirty  days.  — 
In  Chase  v.  Erhardt,  (D.  C.  Vt.  1912)  198 
Fed.  305,  the  court  said:  "The  Judicial 
Code  provides  that  one  of  the  conditions  of 
the  bond  shall  be  that  a  certified  copy  of 
record  shall  be  filed  in  the  federal  court 
within  30  days.  Before  the  enactment  of  the 
Code  it  was  to  be  filed  on  or  before  the  first 
day  of  the  next  term  of  the  federal  court. 
Congress  evidently  intended  by  this  change 
that  the  party  petitioning  for  removal  should 
have  30  days  in  which  to  secure  his  copy  of 
record  from  the  state  court,  and  that  there 
should  be  no  confusion  or  embarrassment  as 
to  the  date  of  the  next  succeeding  term  of 
the  federal  court.  There  is  not  a  word  in 
section  29  of  the  Judicial  Code,  which  relates 
to  the  procedure  of  removal,  indicating  that 
Congress  was  demanding  or  intending  to  re- 
quire a  more  strict  enforcement  of  the  rules 
and  regulations  as  to  the  procedure  in  the 
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removal  of   causes.     The  Judicial   Code  no- 
where provides  that  the  entry  of  the  cof>y  of 
record  in  the  federal  court  shall  he  within 
30  days.     Observe  the  language:      The  said 
copy  being  entered  within  said  thirty  days, 
as  aforesaid,   in  said  District  Court  of  the 
United  States,  the  parties  so  removing  the 
said   cause   shall  within   thirty    days   there- 
after plead,'  etc.     The  words  above  quoted, 
'as  aforesaid,'  refer  to  the  provision   as   to 
the  bond,  viz.:     'A  bond,  with  good  and  suffi- 
cient surety,  for  his  or  their  entering  in  such 
district  court,  within  thirty  days  from   the 
date  of  filing  said  petition,  a  certified  copy 
of  the  record.'     The  Judicial  Code  was  ap- 
proved March  3,  1911,  to  take  effect  January 
1,    1912.      Former    statutes    which    provided 
for  the  filing  of  the  copy  of  record   on   or 
before  the   first   day   of   the   next   term,    as 
above  stated,  have  been  construed  rigidly  by 
some  judges   and   liberally   by   others.     The 
trend  of  authorities  is  that  the  provisions  of 
law   relating   to   the   filing   of   the   copy    of 
record  are  not  mandatory,  but  directory,  and 
that  the  court  should  exercise  a  discretion 
in   the  matter,   the  line  to   be  drawn   upon 
good  faith  on  the  part  of  the  moving  party; 
and  if  a  slip  is  made  in  a  step  in  the  procen 
of  removal,  the  party  should  not  thereby  nec- 
essarily lose  a  constitutional  right.     It  had 
been  held,  before  the  enactment  of  the  Judi- 
cial Code,  that  bonds  might  be  amended  and 
the  time  for  filing  papers  and  pleadings  ex- 
tended  in   the   discretion   of   the   court.     If 
Congress  had  intended  to  deprive  the  court 
of  a  discretionary  power  in  these  directory 
steps,  upon  technical  objection  being  made, 
it   would   have   used   far   different    language 
from  that  made  use  of  in  the  Judicial  Code. 
I  quote  again:     'The  said  copy  being  entered 
within  said  thirty  days.'    Not  the  said  copy 
shall  be  entered  within  30  days  as  aforesaid, 
nor   that   the   said   copy   not   being   entered 
within  30  days  the  court  shall,  on  motion, 
remand.    On  the  contrary,  it  simply  provides 
that  the  copy  being  entered  in  30  days,  the 
pleadings   shall    follow    within   the   next   30 
days.    Is  there  any  question  but  what,  if  the 
copy  of  record  was  entered  in  40  days,  the 
court  could  direct  the  pleadings  to  be  filed 
within   20  days,  especially  when  there  is  a 
general  appearance  for  all  the  parties  in  the 
case?     I   see   nothing  in   the  Judicial  Code 
indicating  that  the  directory  steps  of  the  old 
statute  are  intended  by  the  Code  to  become 
mandatory.    I  do  not  wish  to  be  understood 
that  it  is  not  the  duty  of  the  court  to  heed 
the  directory  steps  pointed  out  in  the  stat- 
ute, but  that  for  good  cause  shown  the  court 
has  a  discretionary  power  in  the  matter." 

Amending  plaintiff's  pleading  after  notice 
of  intention  to  remove.  —  Where  a  suit  sub- 
ject to  be  removed  to  a  federal  court  is  filed 
in  one  of  the  courts  of  this  state,  and  the 
defendant  serves  written  notice  on  the  ad- 
verse party  of  his  intention  to  remove  the 
case,  the  right  to  remove,  which  becomes 
complete  and  absolute  upon  the  filing  of  the 
petition  and  bond  required  by  the  federal 
statutes,  cannot  be  defeated  by  the  mere 
filing  of  an  amendment  by  the  plaintiff,  after 
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a  notice  of  the  intention  to  remove,  and  be- 
fore the  filing  of  the  petition  for  removal  is 
actually  filed,  so  changing  the  allegations  of 
the  petition  as  to  make  the  suit  one  not 
removable.  In  order  for  an  amendment  to 
have  this  effect  it  must  be  allowed  by  the 
court  before  the  defendant's  right  to  remove 

1912  Supp.,  p.  150,  sec.  37. 

Amount  in  controversy.  —  In  view  of  the 
provision  of  section  299  of  this  act  that  the 
repeal  of  existing  laws,  or  the  amendments 
thereof,  embraced  in  the  Judicial  Code,  shall 
not  affect  any  act  done,  or  any  right  accrued 
or  accruing,  or  any  suit  or  proceeding  pend- 
ing, at  the  time  of  the  taking  effect  of  the 
act,  a  case  that  was  pending  in  the  Circuit 

1912  Supp.,  p.  153,  sec.  50. 


is  perfected  by  the  filing  of  the  petition  and 
bond;  the  amendment  does  not  become  a 
part  of  the  pleadings  until  it  has  been  al- 
lowed by  the  court.  Chattanooga  Boiler  & 
Tank  Co.  v.  Robinson,  (Ga.  1913)  80  S.  £. 
299. 


Court  when  that  court  ceased  to  exist,  the 
amount  in  controversy  being  over  $2000  but 
less  than  $3000,  cannot  be  remanded  to  the 
state  court  on  the  ground  that  the  amount 
in  controversy  is  not  sufficient  under  section 
24  to  give  the  District  Court  jurisdiction. 
Lincoln  v.  Robinson,  (D.  C.  Me.  1912)  194 
Fed.  57L 


This  section  is  dted  in  Thoma  v.  Perri,  (D.  C.  Mass.  1913)  205  Fed.  632. 


1912  Supp.,  p.  1S2,  sec.  120. 

The  proviso  is  but  a  reenactment  of  a 
prohibition  found  in  the  Judiciary  Act  of 
March  3,  1891,  26  Stat.  L.  827,  4  Fed.  Stat. 
Annot.  396.     William  Cramp  &  Sons  Ship  & 

1912  Supp.,  p.  195,  sec.  128. 

This  section  is  drawn  from  the  sppropriate 
provisions  of  section  6  of  th^  Circuit  Court 
of  Appeals  Act  of  March  3,  1891,  26  Stat. 
L.  826,  c.  617,  4  Fed.  Stat.  Annot.  409.  But 
it  adds  to  the  enumeration  of  cases  in  which 

1912  Supp.,  p.  218,  sec.  207. 

"The  act  creating  the  Commerce  Court  was 
intended  to  be  but  a  part  of  the  existing 
system  for  the  regulation  of  interstate  com- 
merce, which  was  established  by  virtue  of  the 
original  adoption  in  18S7  of  the  act  to  regu- 
late commerce,  and  which  was  expanded  by 
the  repeated  amendments  of  that  act  which 
followed,  developed  in  practical  execution  by 
the  rulings  of  the  body  ( Interstate  Com- 
merce Commission),  upon  whom  was  cast  the 
administrative  enforcement  of  the  act,  the 
whole  elucidated  and  sanctioned  by  a  long 
line  of  decisions  of  this  court.  That  in 
adopting:  the  provisions  concerning  the  Com- 
merce Court  and  making  it  part  of  the  sys- 
tem, it  was  not  intended  to  destroy  the  ex- 
isting machinery  or  method  of  res^ulation, 
but  to  cause  it  to  be  more  efficient  by  afford- 
ing a  more  harmonious  means  for  securing 
the  judicial  enforcement  of  the  act  to  regu- 
late commerce  is  certain."  Procter  &  Gam- 
ble Co.  V.  United  States,  (1912)  225  U.  S. 
282,  32  S.  Ct.  761,  56  U.  S.   (L.  ed.)    1091. 

Authority  in  general.  —  The  authority  with 
which  the  Commerce  Court  is  clothed  in  vir- 
tue of  these  provisions  does  not  invest  that 
body  with  jurisdiction  to  redress  complaints 


Engine  Bldg.  Co.  t.  International  Curtiss 
Marine  Turbine  Co.,  (1913)  228  U.  S.  645, 
33  S.  Ct.  722,  57  U.  S.  (L.  ed.)   1003. 


by  section  6  the  decisions  of  the  Circuit 
Court  of  Appeals  are  declared  final,  cases 
arising  under  the  copvright  laws.  Street  v. 
Atlas  Mfg.  Co.,  (1913)  231  U.  S.  348,  34 
6.  Ct.  73. 


based  exclusively  upon  the  conception  that 
the  Interstate  Commerce  Commission,  in  a 
matter  submitted  to  its  judgment  and  within 
its  competency  to  consider,  has  mistakenly 
refused,  upon  the  ground  that  no  right  to  the 
relief  claimed  was  given  by  the  act  to  regu- 
late commerce,  to  award  the  relief  which  was 
claimed  at  its  hands.  In  other  words,  the 
authority  of  the  Commerce  Court  is  confined 
to  enforcinsf  or  restraining,  as  the  case  may 
require,  affirmative  orders  of  the  Commis- 
sion, and  it  has  not  the  power  to  ex- 
ert its  own  judgment  by  originally  inter- 
preting the  administrative  features  of  the 
act  to  regiilale  commerce  and  upon  that  as- 
sumption treat  a  refusal  of  the  Commission 
to  grant  relief  as  an  affirmative  order  and 
accordingly  pass  on  its  correctness.  Procter 
&  Gamble  Co.  v.  United  States,  (1912)  226 
U.  S.  282,  32  S.  Ct.  761,  66  U.  S.  (L.  ed.) 
1091,  followed  in  Hooker  v.  Knapp,  (1912) 
225  U.  S.  302,  32  S.  Ct.  769,  66  U.  S.  (L. 
ed.)   1099. 

The  authority  conferred  by  Congress  QDon 
the  Commerce  Court  with  respect  to  enioin- 
ing  or  setting  aside  the  orders  of  the  Inter- 
state  Commerce   Commission,    like   the   au- 
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1912  Snpp^  p.  2I89  sec.  207. 
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1012  Supp.,  p.  230,  MC  237. 


thority  previously  exercised  by  the  federal 
Circuit  Courts,  was  confined  to  determining 
whetlier  there  had  been  violations  of  the  Con- 
stitution, or  of  the  power  conferred  by  stat- 
ute, or  an  exercise  of  power  so  arbitrary 
as  virtually  to  transcend  the  authority  con- 
ferred. Kansas  City  Southern  By.  Co.  v. 
United  States,  (1913)  231  U.  S.  423,  34 
S.  Ct.  125. 

"Any  i  -der^  of  the  commission  means  any 
affirmative  order.  Louisville  &  N.  R.  Co.  v. 
United  States,  (Com.  C.  1913)  207  Fed.  591, 
following  Procter  &  Gamble  Co.  v.  Uuited 
States,  (1912) -225  U.  S.  282,  32  S.  Ct.  7(51, 
56  U.  S.  (L.  ed.)   1091. 

1912  Supp.,  p.  221,  sec.  208. 

The  statute  contemplates  three  classes  of 
orders:  First,  a  temporary  restraining  order 
staying  in  whole  or  in  part  the  operation  of 
the  order  of  the  Interstate  Commerce  Com- 
mission for  not  more  than  sixty  days  from 
the  date  of  the  suspensive  order,  to  be  al- 
lowed by  the  court  or  a  judge  thereof;  sec- 
ond, a  preliminary  injunction,  that  is,  an  in- 
junction pendente  lite,  which,  to  quote  the 
words  of  the  statute,  may  be  granted  by  the 
court  to  "restrain  or  suspend,  in  whole  or  in 
part,  the  operation  of  the  Commission's  or- 
der pending  the  final  hearing  and  determina- 
tion of  the  suit;"  third,  in  the  nature  of 
things  a  perpetual  injunction  upon  the  entry 
of  the  final  decree.  United  States  v.  Balti- 
more &  a  R.  Co.,  (1912)  226  U.  S.  306,  32 
S  Ct.  817,  66  U.  S.  (L.  ed.)  1100, 
wherein  the  court  said:  "It  must  in 
reason  be  that  the  power  to  issue  a  pre- 
liminary injunction  was  recognized  and  pre- 
served so  as  to  afford  the  court  the  proper 
time  for  deliberation  and  consideration  of  the 
questions  to  be  decided  by  the  Commission 
instead  of  compelling  that  body  virtually  eo 

1912  Supp.,  p.  222,  sec.  210. 

Purpose  and  effect  of  section.  —  "It  is  not 
disputable  that  although  the  right  to  appeal 
to  this  court  from  an  order  like  the  one  here 
in  question  is  conferred,  yet  obviously  the 
purpose  which  must  have  caused  the  creation 
of  the  Commerce  Court  must  have  been  the 
desire  to  interpose  between  the  action  of  the 
Commission  and  this  court  an  intermediate 
tribunal,  having  the  powers  which  the  stat- 


Disputed  questions  of  fact.  —  The  Com- 
merce Court  was  not  authorized  to  review 
the  Interstate  Commerce  Commission's  deter- 
mination of  disputed  questions  of  fact,  made 
after  a  full  and  fair  hearing,  on  proper  no- 
tice, unless  its  power* had  traien  exercised  in 
an  arbitrary  or  unreasonable  manner,  or  in 
violation  of  constitutional  rights.  Florida 
Fast  Coast  R.  Co.  v.  United  States,  (Com. 
C.  1912)  200  Fed.  797. 

The  jurisdiction  of  the  Commerce  Conrt  is 
considered  in  Southern  R.  Co.  v.  U.  S.,  (Com. 
C.  1911)  193  Fed.  664;  Arkansas  FertUizer 
Co.  V.  United  SUtes,  (Coal  C  1911)  193 
Fed.  667. 


instante  upon  the  presentation  of  a  petition 
to  reach  a  final  conclusion.  And  it  would 
seem  also  to  be  the  case  that  the  right  to 
appeal  from  such  an  order  was  given  as  a 
safeguard  against  a  possible  abuse  of  discre- 
tion by  an  unwarranted,  arbitrary  and  un- 
reasonable exercise  of  the  power  conferred. 
In  other  words,  that  the  enlightened  purpose 
of  Congress  was  that  the  court  which  it 
created,  in  the  exercise  of  the  important 
trusts  confided  to  its  authority  and  where 
occasion  required  it  as  a  consequence  of  the 
gravity  and  complexity  of  the  legal  questions 
which  might  arise,  should  be  aflforded  ample 
opportunity  for  due  consideration  and  ripe 
judgment  and  that  it  was  not  intended  to 
compel  precipitate,  and  perhaps  ill-consid- 
ered, action."- 

The  word  "discretion,"  used  in  the  law,  of 
course,  means  a  legal  discretion,  a  discretion 
controlled  and  limited  by  sound  principles  of 
law  applied  to  the  facts  in  each  particular 
case.  Nashville  Grain  Exch.  v.  United 
States,  (Com.  C.  1911)   191  Fed.  37. 


ute  delegates  to  It.  Our  duty  is  to  give  that 
purpose  eflfect  and  to  uphold  the  lawful  au- 
thority of  the  court,  without  deviation  and 
yet  without  hesitancy  where  there  has  been 
an  abuse  of  discretion  to  correct  it  in  the 
completest  wav."  United  States  v.  Balti- 
more &  O.  R.  Co.  (1912)  225  U.  S.  306,  32 
S.  Ct.  817,  66  U.  S.  (L.  ed.)   1100. 


1912  Supp.,  p.  230,  sec.  237. 

A  ri^ht  or  privilege  claimed  in  virtue  of  the 
authority  to  incorporate  conferred  by  the  gen- 
eral incorporation  act  of  May  5,  1870,  en- 
acted by  Congress,  constitutes  a  right  or 
privilege  claimed  under  an  authority  exer- 
cised under  the  United  States  which,  being 
denied,  is  reviewable  in  the  Supreme  Court. 
Creswill  v.  Grand  Lodge  K.  1*.  of  Georgia, 
(1912)  226  U.  S.  246,  32  S.  Ct.  822,  66  U. 
S.    (L.  ed.)    1074. 
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Where  a  writ  of  error  is  prosecuted  to  an 
alleged  judgment  or  a  decree  of  a  court  of 
last  resort  of  a  state  declining  to  allow  a 
writ  of  etror  to  or  an  appeal  from  a  lower 
state  court,  unless  it  plainly  appears,  on  the 
face  of  the  record,  by  an  affirmance  in  ex- 
press terms  of  the  judgment  or  decree  sought 
to  be  reviewed,  that  the  refusal  of  the  court 
to  allow  an  appeal  or  writ  of  error  was  the 
exercise  by  it  of  jurisdiction  to  review  the 


1912  Supp.,  p.  230,  Be€.  237. 


JUDICIARY. 


1012  Supp.,  p.  235,  sec.  250. 


case  upon  the  merits,  the  Supreme  Court  will 
refuse  jurisdiction  of  the  proceedings.  Nor- 
folk &  S.  lurnpike  Co.  v.  Commonwealth  of 
Virginia,  (1012)  225  U.  S.  264,  32  S.  Ct. 
828,  56  U.  S.   (L.  ed.)    1082. 

Where  the  Supreme  Court  of  a  state  does 
not  pass  upon  the  merits  of  a  case  before  it 
or  upon  the  correctness  of  any  of  the  rul- 
ings below,  but  on  the  contrary  holds  that  it 
is  powerless  to  do  so  because  its  appellate 
jurisdiction  is  not  invoked  in  accordance 
with  the  laws  of  the  btate,  its  judgment  can- 
not be  reviewed  by  the  United  States  Su- 
preme Court.  John  v.  Paullin,  (1013)  231 
U.  S.  684,  34  S.  Ct.  178,  wherein  the  court 
said:    "Without  any  doubt  it  rests  with  each 


state  to  prescribe  the  jurisdiction  of  its  ap- 
pellate courts,  the  mode  and  time  of  invoking 
that  jurisdiction,  and  the  rules  of  practice 
to  be  applied  in  its  exercise;  and  the  state 
law  and  practice  in  this  regard  are  no  less 
applicable  when  federal  rights  are  in  con- 
troversy than  when  the  case  turns  entirely 
upon  questions  of  local  or  general  law." 

If  the  Supreme  Court  has  not  jurisdiction 
of  a  suit  brought  from  the  state  court  by 
writ  of  error,  by  reason  of  the  fact  that  the 
plaintiff  in  error  had  no  authority  to  prose- 
cute the  writ  of  error,  it  will  dismiss  the 
suit  without  passing  on  any  federal  ques- 
tion involved.  State  of  Wisconsin  v.  Frear, 
(1014)  231  U.  6.  616,  34  S.  Ct.  272. 


1912  Supp.,  p.  231,  sec.  239. 

The  Supreme  Court,  unless  it  see  occasion 
to  require  the  whole  record  to  be  sent  up 
for  consideration,  is  to  make  answer  respect- 
ing the  several  propositions  of  law  that  are 
certified,  and  is  not  to  go  into  questions  of 
fact,  or  of  mixed  law  and  fact.  Stratton's 
Independence  v.  Howbert,  (1013)  231  U.  S. 
300,  34  S.  a.  136. 


Questions  of  law  were  certified  by  the  Cir- 
cuit Court  of  Appeals  of  the  United  States, 
Sixth  Circuit,  to  the  Supreme  Court  in  Citi- 
zens' Banking  Co.  v.  Ravenna  Nat.  Bank,  (C. 
C.  A.  6th  Cir.  1012)  202  fed.  802. 


1912  Supp.,  p.  232,  sec.  240. 

Power  sparingly  exercised.  —  The  excep- 
tional power  to  review,  upon  certiorari,  a 
decision  of  a  Circuit  Court  of  Appeals  ren- 
dered on  an  appeal  from  an  interlocutory 
order  is  intended  to  be  and  is  sparingly  exer- 
cised. But  there  can  be  no  doubt  that  the 
power  exists  where  no  appeal  would  lie  from 


a  final  decree  of  that  court,  as  Is  the  case 
where  the  suit  is  one  in  which  .the  jurisdic- 
tion of  the  court  of  first  Instance  depended 
entirely  upon  diverse  citizenship.  Denver  v. 
New  York  Trust  Co.,  (1013)  220  U.  S.  123, 
33  S.  Ct.  657,  57  U.  S.  (L.  ed.)  1101. 


1912  Supp.,  p.  232,  sec.  241. 

Scope.  — No  jurisdiction  is  conferred  upon 
the  Supreme  Court  to  review  a  judgment  or 
decree  of  the  Circuit  Court  of  Appeals  other- 
wise than  by  proceedings  addressed  directly 
to  that  court  in  a  cause  which  is  susceptible 
of  being  reviewed.  Union  Trust  Co.  of  St. 
Louis  V.  Westhus,  (1013)  228  U.  S.  510,  33 
S.  a.  603,  57  U.  S.   (L.  ed.)   047. 


A  decree  of  the  Circuit  Court  of  Appeals 
is  not  final  in  a  case  wherein  a  secured  credi- 
itor  intervenes  in  bankruptcy  proceedings  for 
the  purpose  of  asserting  a  title  or  claim  to 
property  in  the  possession  of  the  bankrupt's 
tnifltee.  Houprhton  v.  Burden,  (1913)  228  U. 
6.  161,  33  S.  Ct.  401,  57  U.  S.  (L.  ed.)   780. 


1912  Supp.,  p.  234,  sec.  248. 


A  suit  brought  to  recover  real  estate  is  like  an  ordinary  action  at  law  and  can  be  broujg^ht 
to  the  Supreme  Court  only  by  writ  of  error.  Harty  v.  Victoria,  (1912)  226  U.  S.  12,  33i  S. 
Ct.  4,  67  U.  S.  (L.  ed.)  103. 


1912  Supp.,  p.  235,  sec.  250,  par.  Fifth. 


This  section  does  not  include  a  proceeding 
by  mandamus  against  the  Secretary  of  the  In- 
terior to  compel  him  to  issue  a  patent  when 
his  refusal  to  do  so  is  on  the  ground  that  a 
protest  is  pending  and  the  mandamus  pro- 
ceeding is  founded  in  the  claim  that  there  is 
no  protest  pending.  The  question  is  one  of 
fact  and  there  is  not  ''drawn  in  question'' 
the  validity  or  scope  of  the  Secretary's  au- 


10 


thority.  United  States  v.  Fisher,  (1013)  227 
U.  S.  446,  33  S.  Ct.  329,  57  U.  S.  (L.  ed.) 
501. 

If  the  question  in  issue  is  one  of  fact  mere- 
ly and  relates  to  the  right  of  an  officer  under 
the  circumstances  shown  to  exercise  an  au- 
thority which  is  not  denied  if  the  facts  war- 
rant its  exercise,  the  section  is  not  appeal- 
able.    United  States  v.   Meyer,    (1013)    227 


1912  Supp^  p.  235,  sec.  250. 


JUDICIARY. 


1012  Supp.,  p.  242, 


U.  S.  462,  33  S.  Ct.  331,  57  U,  S.  (L.  ed.) 
594. 

If  the  court  of  appeals  of  the  District  of 
Columbia  holds  invalid  a  regulation  of  an 
officer  made  by  him  in  performance  of  his 
duties  under  the  Food  and  Drug  Acts,  the 
validity  of  an  authority  exercised  under  the 
United  States  is  drawn  in  question,  and  an 
appeal  lies  to  the  United  States  Supreme 
Court.  United  States  v.  Antikamnia  Chemi- 
cal Co.,  (1914)  231  U.  S.  654,  34  S.  Ct. 
222. 

An  appeal  lies  in  case  the  validity  of  a 
building  regulation  made  by  the  Commission- 
ers of  the  District  of  Columbia  is  draw:,  in 
question  irrespective  of  the  conclusion  reached 
by  the  court  below.  Smoot  v.  Heyl,  (1913) 
227  U.  S.  618,  33  S.  Ct.  336,  57  U.  S.  (L. 
ed.)   621. 

"Any  law  of  the  United  States"  embraces 
only  laws  of  the  United  States  of  general 
operation  and  does  not  therefore  include 
laws  of  the  United  States  local  in  their  ap- 
plication to  the  District  of  Columbia.  It 
follows  that  in  the  nature  of  things  there 
exists  a  large  class  of  cases  which  involve 
the  construction  of  a  law  of  the  United  States 
in  one  sense,  although  not  the  construction 
of  such  law  in  the  sense  of  the  statute,  the 
line  of  distinction  being  whether  the  law 
whose  construction  was  involved  was  of  gen- 
eral application  or  merely  local  in  character. 


A  law  of  the  United  States  of  general  appli- 
cation includes  Rev.  SUt.  3477,  (2  Fed.  SUt. 
Annot.  7).  McGowan  v.  Parish,  (1913)  228 
U.  S.  312,  33  S.  Ct.  621,  67  U.  S.  (L.  ed.) 
849. 

This  clause  does  not  apply  to  purely  local 
laws  of  the  District  of  Columbia.  American 
Security  &  Trust  Co.  v.  (Commissioners  of 
District  of  Columbia,  (1912)  224  U.  S.  491, 
32  S.  Ct.  653,  56  U.  S.  (L.  ed.)  856,  wherein 
Air.  Justice  Holmes  writing  the  opinion  of 
the  court  said:  ''In  the  case  at  bar  if  the 
words  'construction  of  any  law  of  the  United 
States'  are  confined  to  the  construction  of 
laws  having  general  application  throughout 
the  United  States  the  jurisdiction  given  to 
this  court  by  §  250  is  confined  to  what  natu- 
rally and  properly  belongs  to  it.  If  they  are 
construed  the  other  way  it  would  have  been 
less  arbitrary  to  provide  that  every  question 
of  law  could  be  taken  up.  That  they  were 
not  to  be  understood  as  the  applicant  con- 
tends is  to  be  inferred  not  only  from  the 
sense  of  the  thing  but  from  clause  first:  'In 
cases  where  the  jurisdiction  of  the  trial  court 
is  in  issue,'  with  provision  for  certifying  that 
question  alone.  It  is  difficult  to  imagine  a 
case  in  which  the  jurisdiction  of  the  trial 
court  is  in  issue  where  the  construction  of 
a  special  law  of  the  United  States  would  not 
be  drawn  in  question." 


1912  Supp.,  p.  238,  sec.  256. 

An  action  brought  to  recover  an  assessment 
levied  on  national  bank  stock  is  an  action 
on  a  contract  and  does  not  come  within  the 
provisions  of  the  laws  of  Congress  conferring 


exclusive  jurisdiction  upon  United  States 
District  Courts  in  certain  cases.  McCormick 
v.  Smith,  (1913)  23  Idaho  487,  130  Pac.  999. 


1912  Supp.,  p.  242,  sec.  266. 

Section  266  of  the  Judicial  Code,  practically 
a  reenactmenc  of  §  17  of  the  act  of  Junt  18, 
1910  (c.  309,  36  Stat.  639,  557),  regulates 
the  granting  of  injunctions  by  federal 
courts  in  cases  depending  upon  the  alleged 
repugnancy  of  state  statutes  to  the  Federal 
Constitution.  Pullman  Co.  v.  Croom, 
(1913)    231  U.  S.  571,  34  S.  Ct.  182. 

This  statute  applies  to  cases  in  which  the 
preliminary  injunction  is  sought  in  order  to 
restrain  the  enforcement  of  a  state  enact- 
ment upon  the  ground  of  its  "unconstitution- 
ality." The  reference,  undoubtedly,  is  to  an 
asserted  conflict  with  the  Federal  Constitu- 
tion, and  the  question  of  unconstitutionality, 
in  this  sense,  must  be  a  substantial  one. 
But,  where  such  -a  question  is  presented,  the 
application  is  within  the  provision,  and  this 
being  so,  all  the  questions  in  the  case,  local 
as  well  as  federal,  may  be  considered. 
Louisville  &  N.  R.  Co.  v.  Garrett,  (1913) 
231  U.  S.  298,  34  S.  Ct.  48. 

The  purpose  of  this  enactment  is  well 
known.  It  was  intended  to  insure  the  con- 
currence of  at  least  two  of  three  judges,  one 
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of  whom  should  be  a  justice  of  the  Supreme 
Court,  or  a  circuit  judge,  before  a  temporary 
injunction  should  issue  suspending  or  re- 
straining the  enforcement  of  any  statute  of 
a  state  upon  the  ground  of  its  unconstitu- 
tionality. Rate  legislation  in  particular,  and 
judicial  construction  of  such  legislation,  was 
most  prominently  in  the  mind  of  the  Con- 
gress. However,  the  law,  by  its  terms,  is  not 
restricted  to  such;  but  manifesbly  the  state 
statute,  as  a  statute,  was  the  subject-matter 
dealt  with,  and  not  the  acts  of  state  officers 
who  are  charged  to  have  exceeded  the  powers 
conferred  by  a  statute  whose  constitution- 
alitv  is  in  nowise  attacked.  (Dhicago,  B.  k 
Q..R.  Co.  V.  Oglesby,  (W.  D.  Mo.  1912)  198 
Fed.  153. 

A  city  ordinance  is  not  a  statute  of  the 
state  within  the  meaning  of  the  section. 
Sperry  &  Hutchinson  Co.  v.  Ti^coma,  (W.  D. 
Wash.    1911)     190    Fed.    682. 

In  Cumberland  Telephone  k  Telegraph  Co. 
V.  City  of  Memphis,  (W.  D.  Tenn.  1912)  198 
Fed.  955,  it  was  held  that  the  statute  was 
not  applicable  to  an  application  for  a  pre- 


1912  Snpp^  p.  242,  sec.  266. 


JUDICIARY. 


1912  SQpp.,  p.  250,  sec.  294 


liminary  injunction  t6  restrain  the  enforce- 
ment of  an  ordinance  of  the  city  of  Mem- 
phis, fixing  the  rates  to  be  charged  by  the 
complainant  telephone  company.  The  court 
said:  "We  agree  that  this  section  of  the 
Code  is  ambiguous,  and  is  capable  of  a  con- 
struction which  would  make  it  apply  to  the 
case  before  us.  It  is  well  settled  that  a  city 
ordinance  may  be  considered  a  law  of  the 
state,  within  the  meaning  of  the  constitu- 
tional provision  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts. 
N.  O.  Waterworks  v.  Louisiana  Sugar  Co., 
126  U.  S.  18,  31,  8  Sup.  Ct.  741,  31  L.  ed. 
607;  Iron  Mt.  R.  Co.  v.  Memphis,  (C.  C.  A. 
6th  Cir.)  96  Fed.  113,  126,  37  C.  C.  A.  410. 
The  same  considerations  have  led  to  holding 
that  the  order  of  a  railroad  commission  was  a 
'law  of  the  state.'  Grand  Trunk  Ry.  v.  In- 
diana R.  R.  Commission,  221  U.  S.  400,  403, 
31  Sup.  Ct.  537,  55  L.  ed.  786.  So,  too,  the 
mayor  of  Memphis,  who  is  one  of  the  de- 
fendants, is,  for  some  purposes,  considered  to 
be  an  officer  of  the  state  (State  v.  Critchett, 
1  Lea  [Tenn.]  272);  and  hence  the  restric- 
tion of  section  266  to  'injunctions  against 
state  officers'  does  not  necessarily  exclude  the 
present  case.  However,  considering  the  en- 
tire section  together,  and  what  is  known  as 
to  the  reasons  for  its  enactment,  the  major- 
ity of  the  court,  as  now  constituted,  con- 
siders that  this  section  does  not  govern  the 
present  case.  They  think  that  the  natural 
meaning  of  'statute  of  a  state'  is  a  statute 
or  law  directly  passed  by  the  le^slature  of 
the  state,  and  the  natural  meaning  of  'any 
officer  of  such  state'  is  an  officer  whose  au- 
thority extends  throughout  the  state,  and  is 
not  limited  to  a  small  district;  and  they  be- 
lieve that  Congress  used  these  phrases  with 
this  natural  meaning,  rather  than  with  the 
broader  and  less  obvious  meaning  which 
trained  lawyers  might  find  therein.  This 
conclusion  is  fortified  by  the  requirement 
that  notice  must  be  given  to  the  Governor 
and  the  Attorney  General,  as  being  real  rep- 
resentative parties  in  interest.  It  is  true 
that  the  entire  state,  and,  through  the  state, 
the  Governor  and  the  Attorney  General,  are 
interested  in  the  validity  of  every  municipal 
ordinance;  but  this  interest  is  indirect  and 
remote,  and,  it  is  thoui;ht,  probably  was  not 
in  the  congressional  mind.    The  argument  of 


convenience  is  also  not  without  force  in  de- 
termining the  congressional  intent.  The 
cases  of  direct  attack  upon  a  specific  act  of 
the  legislature  by  seeking  to  enjoin  the  gen- 
eral ^te  officers  are,  presumably,  of  great 
general  importance,  and  are  not  so  numerous 
that  it  is  impracticable  to  have  them  heard 
by  three  judges.  The  controversies  involving 
the  constitutionality  of  ordinances,  or  rules, 
or  by-laws  of  cities,  villages,  counties,  taxing 
districts,  and  other  subordinate  municipali- 
ties are  typically  less  important,  and  are  so 
numerous  that  it  would  be  difficult,  if  not 
impossible,  to  have  them  all  heard  under  sec- 
tion 266  without  disorganizing  all  the  busi- 
ness of  the  circuit.  It  seems  improbable  that 
Congress  intended  to  create  a  situation  which 
would  be  so  very  difficult  to  meet.  It  is  un- 
derstood, alsoj  that  the  demand  for  the  en- 
actment of  this  section  arose  from  the  in- 
stances where  the  courts  had  suspended  the 
operation  of  an  act  of  the  legislature  or  an 
order  of  a  state  commission,  in  either  case 
affecting  the  state  at  large;  and  that  Con- 
gress thought  it  unseemly  for  one  District 
Judge  to  set  aside,  in  a  preliminary  and  more 
or  less  ex  parte  way,  the  deliberate  acts  of 
the  legislature,  or  of  a  body  acting  for  the 
entire  state.  This  consideration  would  not 
apply  with  the  same  force  to  the  more  com- 
mon controversies  involving  the  conflicting 
claims  of  a  subordinate  municipality  and  of 
an  individual  or  a  corporation.  It  is  to  be 
observed,  further,  that  counsel  on  both  sides 
have  taken  the  view  that  section  266  does 
not  apply,  and,  accordingly,  have  not  given 
the  statutory  notice  to  the  Governor  or  At- 
torney General,  but  have  both  acquiesced  in 
submitting  the  application  to  the  District 
Judge  alone.  The  question  being  one  of 
power,  we  cannot  be  controlled  by  the  views 
of  counsel;  but  their  action  is,  perhaps,  in- 
dicative of  the  probable  meaning  to  the  mem- 
bers of  Congress  of  the  various  phrases 
which  are  found  in  the  statute.  These  being 
the  views  of  the  majority  of  the  court,  the 
application  will  be  heard  and  determined  by 
the  District  Judge  to  whom  it  was  originally 
made." 

This  section  is  cited  in  Ohio  River  &  W. 
Ry.  Co.  Y.  Dittey,  (S.  D.  Ohio  1913)  203 
Fed.  537. 


1912  Supp.,  p.  249,  sec.  290. 

This  section  is  cited  in  Wilmington  City  Ry.  Co.  ▼.  Taylor,  (D.  C.  Del.  1912)  198  Fed.  159. 


1912  Supp.,  p.  250,  sec.  294. 

The  Code  does  not  purport  to  embody  all 
the  law  upon  the  subjects  to  which  it  relates. 
It  contains  some  new  provisions  and  some 
that  are  modifications  of  old  ones,  but  much 
of  it  is  merely  a  re-enactment  of  prior  laws 
with  appropriate  regard  to  their  proper  clas- 
sification and  orderlv  arrangement.  Street  v. 
Atlas  Mfg.  Co.,  (1913)  231  U.  S.  348,  34  S. 
Ct.  73. 
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Effect  of  new  code  on  pending  proceedings. 
—  In  view  of  the  provisions  of  this  section 
and  section  299  of  this  act  it  is  held  that  the 
passage  of  the  new  Judicial  Code  did  not 
affect  the  right  of  District  Courts  to  punish 
for  contempt  of  an  order  made  before   the 

?assage   of   the   code.     Morehouse   v.    Giant 
•owder  Co.,    (C.   C.  A.   9th   Cir.   1913)    206 
Fed.  25. 


1912  Snpp,  p.  252,  sec.  299. 


JUDICIARY. 


1912  Supp,  p.  255,  aec  1. 


1912  Supp.,  p.  252,  sec.  299. 

The  intention  of  Congress  as  expressed  in 
the  act  was  not  to  have  the  Judicial  Code 
apply  to  "proceedings  for  causes  arising  or 
acts  done  prior  to  such  date/'  but  that  in 
such  cases,  which  arose  or  constituted  a  cause 
of  action  within  the  jurisdiction  of  the  na- 
tional courts  prior  to  January  1,  1012,  it 
should  continue,  notwitli standing  the  changes 
made  by  the  Judicial  Code.  Wells  v.  Rus- 
sellville  Anthracite  Coal  Min.  Co.,  (£.  D. 
Ark.  1913)  206  Fed.  528.  See  to  the  same 
effect  Dallyn  v.  Brady,  (M.  D.  Pa.  1912)  197 
Fed.  494;  McKeman  v.  North  River  Ins.  Co., 
(£.  D.  Wash.  1912)  206  Fed.  984. 

"Any  suit  or  proceeding."  —  Where  the  sub- 

1912  Supp.,  p.  252,  sec.  300. 

The  District  Court  may  punish  for  con- 
tempt committed  in  the  Circuit  Court  in 
proceedings  begun  in  that  court  before  the 
Judiciary  Act  went  into  effect.  In  re  Stein- 
er,  (S.  D.  N.  Y.  1912)  195  Fed.  299,  wherein 
the  court  said:  "If  the  'act  had  not  been 
passed,'  the  Circuit  Court  would  still  be  sit- 
ting in  this  district  with  power  to  punish 
for  a  contempt  committed  in  such  court. 
The  plain  meaning  of  the  act  is  that  for  the 
purposes  enumerated  the  District  Court  acts 
as  if  it  were  the  Circuit  Court,  merely  with 
its  name  changed.  Touching  all  pending 
matters  the  court  is  continuous;  it  is  one 
court  only  from  the  beginning  of  the  pro- 
ceeding to  its  conclusion.     The  situation  is 

1912  Supp.,  p.  255,  sec.  1. 

There  is  no  repeal  of  any  part  of  section 
828,  R.  S.  4  Fed.  Stat.  Annot.  95.  Section 
828,  being  unrepealed,  therefore  furnishes  the 
only  authority  for  the  taxation  of  the  clerk's 
fees  for  his  services  in  making  up  the  record, 
and  consequently,  unless  the  fees  fixed  by 
that  section  are  divisible,  he  is  entitled  to  be 
paid  for  a  printed  record  at  the  same  rate 
as  though  the  record  were  written  or  type- 
written in  his  office.  But  such  fees  have  been 
held  not  to  be  divisible.  Sarfert  Co.  v.  Chip- 
man,  (E.  D.  Pa.  1913)   205  Fed.  937. 

Judgment  awarding  preliminary  injunction. 
—  Where  the  court  below  upon  motion  and 
affidavits  and  before  the  taking  of  any  proofs, 
awarded  a  preliminary  injunction,  and  the 
defendant  appealed  under  section  129  of  the 
Judicial  Code  (Fed.  Stat.  Annot.  1909  Supp., 
p.  195),  the  case  is  not  within  this  section. 
Smith  V.  Farbenfabriken  of  Elberfeld  Co., 
(C.  C.  A.  6th  Cir.  1912)  197  Fed.  894,  where- 
in the  court  said:  "We  are  unable  to  see 
how  such  an  order  can  be  brought  within  the 
definition  of  the  statute  by  any  permissible 
liberality  of  construction.  Such  an  order  is 
not  final  from  any  point  of  view  or  for  any 
purpose." 

Fee  for  indexing.  —  In  Rainev  v.  W.  R. 
Grace  &  Co.,  (1914)  231  U.  S.  703,  34  S.  Ct. 
242,  the  Supreme  Court  had  imder  considera- 


ject  matter  of  an  indictment  was  under  in- 
quiry before  a  grand  jury  properly  impaneled 
in  the  District  Court  and  engaged  in  the  dis- 
charge of  its  duties  such  inquiry  was  a  pro- 
ceeding and  subject  to  the  protection  of  thi* 
section.  United  States  v.  New  Departure 
Mfg.  Co.,   (W.  D.  N.  Y.  1912)    195  Fed.  778. 

Effect  on  appeals  from  judgments  of  Dis- 
trict of  Columbia  Court  of  Api>eals.  —  See 
Washington  Home  for  Incurables  v.  Ameri- 
can Security  &  Trust  Co.,  (1912)  224  U.  S. 
486,  32  S.  Ct.  554,  56  U.  S.    (L.  ed.)   854. 

This  section  is  cited  in  Wilmington  City 
Ry.  Co.  V.  Taylor,  (D.  C.  Del  1»12)  1» 
Fed.  159. 


not  such  as  we  find  in  removed  causes  where 
a  case  is  transferred  from  one  court  to  aa- 
other;  the  original  court  still  continuing  in 
existence  as  a  court  independent  of  the  oUier. 
The  proceedinf^  and  the  court  both  pass  over. 
Any  construction  such  as  that  here  contended 
for  would  lead  to  the  absurd  result  that  all 
the  orders  and  decrees,  injunctive  or  mands- 
tory,  of  the  old  Circuit  Court,  were  prac- 
tically abrogated  on  January  1,  1912,  be- 
cause, if  such  an  order  or  decree  cannot  be 
enforced,  it  becomes  mere  waste  paper.  Con- 
gress certainly  did  not  contemplate  such  an 
absurd  result,  and  there  is  nothing  in  the 
language  of  the  sections  which  would  require 
its  acceptance.' 


ft 


tion  a  certificate  from  the  Circuit  Court  of 
Appeals  containing  two  questions,  namely: 
"1.  When  the  appellant  in  a  cause  in  admi- 
ralty causes  to  be  printed  and  presented  to 
this  court  under  said  Act  of  February  13, 
1911,  printed  copies  of  the  apostles  on  ap- 
peal, each  of  which  copies  contains  a  printed 
index  of  the  contents  thereof  and  is  prepared 
and  printed  under  a  rule  of  the  lower  court 
adopted  in  pursuance  of  said  Act,  is  this 
court  authorized  to  hear  and  determine  the 
cause  on  such  copies  and  to  dispense  with  the 
requirement  of  the  payment  of  fees  to  the 
clerk  of  this  court  by  the  appellant  as  pre- 
scribed by  section  9  of  rule  23  of  this  court* 
which  is  the  fee  bill  prescribed  on  February 
28,  1898,  by  the  Supreme  Court  under  the 
Act  of  Congress  of  Februarv  19,  1897,  2^ 
Stat.  537  (536),  4  Fed.  Stat.  Annot.  434. 
which  provides  as  a  fee  for  'preparing  the 
record  for  the  printer,  indexing  the  same,  su- 
pervising the  printing  and  distributing  the 
copies,  for  each  printed  page  of  the  record 
and  index,  twenty-five  cents*?  2.  Does  the 
first  section  of  the  Act  of  Congress  of  Feb- 
ruary 13,  1911,  36  Stat.  901,  set  aside  by 
implication  said  fee  bill  so  prescribed  by  the 
Supreme  Court  which  is  referred  to  in  the 
first  question  herein  certified?"  Both  ques- 
tions were  answered  in  the  affirmative. 
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JURIES. 


Vol.  IV,  p.  737,  sec.  800. 


This  section  is  cited  in  Steers  v.  United  States,  (C.  C.  A.  6th  Cir.  1911)  192  Fed.  1;  Thomp- 
son ▼.  United  SUtes,  (C.  C.  A.  9th  Cir.  1913)  202  Fed.  401,  47  LJIA.(NJ3.)  206. 


Vol.  IV,  p.  741 ,  sec.  802. 

Jurors  returned  from  whole  district.  —  Un- 
til the  court  otherwise  orders,  jurors  must 
be  returned  from  the  whole  dictrict.  If  no 
order  is  made,  the  presumption  is  that  the 
court  has  determined  that  drawing  them 
from  the  whole  district  will  be  most  favor- 


able to  an  impartial  trial,  and  will  not  un- 
duly burden  the  citizens  of  any  part  of  it, 
although  some  unnecessary  expense  may 
thereby  be  incurred.  May  v.  United  States, 
(a  G.  A.  8th  Cir.  1912)  199  Fed.  53. 


Vol.  IV,  p.  743,  sec.  808. 

Persons  summoned.  —  This  section  has  been 
construed  not  to  authorize  the  court  to  order 
the  marshal  to  summon  or  select  other  per- 
sons than  those  drawn  by  the  commissioners 
to  'complete  the  grand  jury  except  in  the 
event  that  less  than  16  attend  under  the  first 


venire.    United  States  v.  Lewis,   (E.  D.  Mo. 
1911)    192  Fed.  633. 

The  summoning  more  than  23  veniremen 
is  not  prohibited  by  this  section.  United 
States  V.  Breeding,  (W.  D.  Va.  1913)  207 
Fed.  646. 


Vol.  IV,  p.  744,  sec.  810. 

Order  for  writ  of  venire.  —  In  Breese  v. 
United  States,  (C.  C.  A.  4th  Cir.  1913) 
203  Fed.  824,  it  was  held  not  to  be  a  good 
ground  of  objection  to  the  validity  of  an  in- 
dictment that  there  was  an  order  of  court  di- 
recting in  express  terms  that  a  writ  of  venire 
facias  issue,  where  there  was  an  order  re- 
quiring the  clerk  and  jury  commiflsionei*  to 
draw  jurors  for  service.  The  court  said: 
"Without  reference  to  any  question  of  waiver, 
we  are  of  opinion  that  in  enacting  this  stat- 
ute Congress  had  no  intent  to  legislate  as  to 
the  validity  of  indictments.  The  purpose 
was  merely  to  prevent  the  expense  of  having 
a  grand  jury  unnecessarily  summoned.  The 
order  of  the  April  term  above  mentioned  so 
clearly  indicated  an  intent  on  the  part  of 
the  jnd<]^e  to  have  venire  issue  that  we  find 
no  merit  in  the  objection." 


Venire  ordered  by  designated  judge.  —  In 
May  V.  United  States,  (C.  C.  A.  8th  Cir. 
1912)  199  Fed.  53,  to  an  objection  of  the  de- 
fendants that  the  order  of  the  judge  directing 
a  grand  jury  to  be  summoned  was  insufli- 
cient,  the  court  said:  "The  order  for  this 
grand  jury  was  made  by  Judge  McPherson, 
judge  of  the  District  Court  for  the  Southern 
District  of  Iowa.  It  appears  from  the  rec- 
ord that  he  had  been  designated  by  the 
senior  circuit  judge  to  act  in  the  Western 
district  of  Missouri  during  the  time  covered 
by  these  proceedings.  While  so  acting  he 
had,  by  virtue  of  section  691  of  the  Revised 
Statutes  (4  Fed.  Stat.  Ann.  675),  authority 
to  discharge  all  the  judicial  duties  of  the 
judge  of  that  district,  and  therefore  he  had 
authority  to  order  a  venire  for  a  grand 
jury." 


Vol.  IV,  p.  745,  sec.  819. 

Consolidation  of  indictments.  —  If  a  per- 
son against  whom  there  are  several  indict- 
ments charging  misdeameanors  requests  a 
consolidation  under  section  1024  Rev.  Stat., 
2  Fed.  Stat.  Annot.  337,  and  the  request  is 
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granted,  he  is  entitled  to  three  peremptory 
challenges  onlv.  Kharas  v.  United  States, 
(C.  C.  A.  8th  Cir.  1911)  192  Fed.  603: 
Kma'nuel  v.  United  States,  (C.  C.  A.  2nd 
Cir.   1912)    196  Fed.  317. 


Vol.  IV,  p.  76«. 


LIMITATION  OF 


Vol.  IV,  p.  839,  sec  4283. 


Vol.  IV,  p.  756.    {Jurors  to  serve  in  both  courts.} 

This  section  means  that  when  both  oourts 
are  in  session  two  sets  of  jurors  shall  not  be 
drawn,  one  for  the  Circuit  and  one  for  tha 

1S09  Supp.,  p.  327,  sec.  1. 

Repeal  of  territorial  statute.  —  The  act  of 
the  legislature  of  the  territory  of  Oklahoma 
directing  the  manner  in  whidi  grand  juries 


District  Court.     May  v.  United 
C.  A.  8th  Cir.  1912)  199  Fed.  53. 


(C 


should  be  impaneled  was  expressly  repealed 
by  this  act.  Tegeler  ▼.  SUte,  (Okia.  1913) 
130  Pac.  1164. 


LABOR. 


Vol.  IV,  p.  779,  sec.  1. 

Extraordinary  emergency.  —  '^o  mere  re- 
quirement of  business  convenience  or  pe- 
cuniary advantage  is  an  extraordinary  emer- 
gency within  the  meaning  of  this  act. '  The 
extraordinary  emergency  which  relieves  from 
the  act  is  not  one  that  is  contemplated  and 
inheres   necessarily   in    the    work.    It   is   a 


special  occurrence,  and  the  phrase  uaed  em- 
phasizes this.  It  is  not  an  emergency  simply 
which  is  expressed  by  it,  sometiiing  merely 
sudden  and  unexpectra,  but  an  extraordinary 
one,  one  exceeding  the  common  degree.^ 
United  States  v.  Garbish,  (1911)  222  U.  & 
267,  32  8.  Ct.  77,  56  U.  S.  (L.  ed.)   190. 


LARCENY  (INCLUDING  ROBBERY). 

Vol.  IV,  p.  790,  sec.  5456. 

Postage  stamps.  —  To  same  effect  as  original  note,  see  Anderson  ▼.  Moyer»  (N.  D.  Ga.  1912) 
193  Fed.  499. 


LIMITATION  OF  VESSEL  OWNERS*  LIABILITY. 


Vol.  IV,  p.  837,  sec.  4281 . 

Effect  of  statute.  —  Prior  to  the  enactment 
of  this  statute,  the  carrier  would  have  been 
liable  to  plaintiffs  for  any  loss,  except  such 
as  was  attributable  to  the  act  of  God  or  the 
public  enemy.  The  statute  merely  relieves 
the   carrier   where   the   notice   is   not   given 

Vol.  IV,  p.  839,  sec.  4283. 


and  entr^  made  as  required  thereby  from 
any  liability  as  carrier,  but  does  not  at- 
tempt to  relieve  it  from  any  duty  as  bailee. 
Mall  cry  Steamship  Co.  v.  G.  A.  Bahn  Dia- 
mond &  Optical  Co.,  (Tex.  1912)  154  S. 
W.  282. 


The  purpose  of  this  section  was  to  further      establish  a  uniform  rule  of  liability,  which 
the  interests  of  the  merchant  marine  and  to      should   not   overwhelm   merchants   if   a   tre- 
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mendous  catastrophe  should  happen,  as  is 
always  likely  to  occur  at  sea.  In  re  P.  San- 
ford  Ross,  (E.  D.  N.  Y.  1912)   196  Fed.  921. 

Scope  of  statute  — Extent  of  liahility, — 
To  the  same  effect  as  the  original  note,  see 
Monongahela  River  Coal  &  Coke  Co.  ▼.  Hurst, 
(C.  C.  A.  6th  Cir.  1912)  200  Fed.  711. 

Costs.  —  The  cost  of  issuing  and  publish- 
ing the  monition  should  be  paid  out  of  the 
fund.  All  that  the  petitioner  in  such  a  case 
is  required  to  pay  is  the  expense  incurred  in 
availing  himself  of  the  act  of  Congress,  the 
cost  of  filing  the  petition  and  stipulation  for 
costs  and  value,  and  the  expense  of  ap- 
praisal, etc.  Boston  Marine  Ins.  Co.  v.  Met- 
ropolitan Redwood  L.  Co.,  (C.  C.  A.  9th 
Cir.  1912)   197  Fed.  703. 

Not  dependent  on  number  of  claims  in- 
volved.—  The  right  to  limit  liability  does 
not  depend  upon  the  number  of  claims  in- 
volved, nor  can  that  right  be  refused  if  the 
claims  in  suit  be  less  than  the  admitted  value 
of  the  boat,  provided  there  is  any  probability 
that  there  may  be  other  claims  from  which 
the  right  to  invoke  the  federal  jurisdiction 
might  be  maintained.  The  Defender,  (£.  J). 
N.  Y.  1912)  201  Fed.  189. 

This  statute  applies  to  death  claims. — 
Monongahela  River  Consol.  Coal  &  Coke  Co. 
V.  Hurst,  (C.  C.  A.  6th  Cir.  1912)  200  Fed. 
711. 

Effect  on  existing  judgments.  —  Proceed- 
ings to  limit  a  vessel  owner's  liability  do  not 
affect  the  status  of  a  decree  already  entered 
in  a  collision  suit.  Such  a  decree  is  a  final 
adjudication,  both  as  to  liability  and  the 
amount  of  damages.  But  if  the  defendant's 
liability  is  limited  only  a  portion  of  the 
judgment  may  be  paid.  Monongahela  River 
Consol.  Coal  &  Coke  Co.  v.  Hurst,  (C.  C.  A. 
6th  Cir.  1912)  200  Fed.  711. 

Time  for  invoking  statute.  —  While  it. is 
true  that  a  vessel  owner  has  the  right  to 
take  the  benefit  of  the  limitation  of  liability 
directly  in  a  suit  brought  for  injuries  caused 
by  a  collision  he  is  not  bound  to  do  so.  He 
has  the  right  to  first  contest  liability  for  the 
collision  in  any  court,  state  or  federal,  in 
which  action  therefor  may  be  brought,  in- 
cluding the  appellate  court  of  last  resort, 
without  raising  the  question  of  limitation, 
and  without  thereby  waiving  the  right  to  take 
the  benefit  of  the  statute.  Monongahela 
River  Consol.  Coal  &  Coke  Co.  v.  Hurst, 
(C.  C.  A.  6th  Cir.  1912)   200  Fed.  711. 

Waiver.  —  The  giving  of  a  supersedeas 
bord,  in  an  action  in  personam,  is  not  a 
waiver  of  the  limited  liability  statute. 
Monongahela  River  Consol.  Coal  &  Coke  Co. 
V.  Hurst.  (C.  C.  A.  6th  Cir.  1912)  200  Fed. 
711. 

Determination  of  value  of  vessel.  —  In  de- 
termining the  value  of  a  vessel  in  proceed- 
ings to  limit  the  owner's  liability  for  the 
damage  caused  by  a  collision,  a  fair  estimate 
of  the  expense  and-  cost  of  taking  her  to  that 
port,  tosrether  with  a  reasonable  sum  on  ac- 
count of  the  risk  and  the  hazard  to  which 
she  might  be  subject,  affecting  her  then  value, 
and  on  account  of  such  hazard  as  the  con- 
ditions existing  at  that  time  would  make  it 


reasonable  to  suppose  might  attend  the  work 
of  salving  her,  may  be  deducted  from  the 
value  of  the  vessel  when  brought  into  port, 
although  the  amount  so  deducted  exceeds  the 
amount  allowed  for  salvage.  Boston  Marine 
Ins.  Co.  V.  Metropolitan  L.  Co.,  (C.  C.  A. 
9th  Cir.  1912)   197  Fed.  703. 

Unseaworthiness  of  vessel.  —  The  question 
of  the  unseaworthiness  of  a  vessel  on  account 
of  her  equipment  is  largely  determined  by 
custom  and  usage.  Boston  Marine  Ins.  Co. 
V.  Metropolitan  Redwood  L.  Co.,  (C.  C.  A. 
9th  Cir.  1912)   197  Fed.  703. 

Necessity  tJiat  owner  have  knowledge  of 
navigation,  vessels,  etc.  —  "We  cannot  concede 
that  an  owner  of  a  vessel,  in  order  to  be 
entitled  to  limit  his  liability  under  the  stat- 
utes, must,  before  sending  his  vessel  on  her 
way,  acquaint  himself  with  the  science  of 
navigation,  or  acquire  expert  knowledge  con- 
cerning his  vessel,  its  equipment,  its  machin- 
ery, or  the  necessary  crew  therefor,  or  must 
place  between  himself  and  the  master  an  in- 
termediary who  shall  possess  such  knowledge, 
and  our  attention  has  been  directed  to  no 
authority  which  so  holds."  Boston  Marine 
Ins.  Co.  V.  Metropolitan  Redwood  L.  Co.,  (C. 
C.  A.  9th  Cir.  1912)  197  Fed.  703. 

"Damages  or  injury  by  collision."  —  In  the 
San  Pedro,  (1932)  223  U.  S.  365,  32  S.  Ct. 
276,  56  U.  S.  (L.  ed.)  473,  Ann.  Cas.  1913D 
1221,  the  court  said:  "But  it  is  contended 
that  a  salvage  claim  such  as  the  one  here 
involved  is  not  a  claim  for  'damages  or  in- 
jury by  collision'  within  the  meaning  of 
§  4283,  Revised  Statutes,  and  therefore  not 
one  to  which  the  limited  liability  act  ap- 
plies; that  the  damages  there  referred  to  are 
damages  by  collision  to  other  vessels  and 
their  cargo,  and  that  the  expense  of  being 
towed  to  port  is  a  claim  like  one  for  repairs. 
It  is  also  said  that  even  if  the  vessel  owners 
may  be  able  to  include  what  they  must  pay 
for  such  a  service  in  the  damages  recoverable 
from  the  guilty  vessel,  it  is  notwithstanding 
not  a  damage  arising  from  collision  within 
the  meaning  of  that  section.  But  we  need 
not  consider  whether  the  claim  is  one  against 
the  owner  of  the  character  described  either 
in  §  4283  or  the  succeeding,  §  4284.  Those 
sections  have  been  amended  by  the  eighteenth 
section  of  the  act  of  June  26,  1884  (23  Stat. 
55,  c.  121,  so  as  to  include  'any  and  all  debts 
and  liabilities'  of  the  owner  incurred  on  ac- 
count of  the  ship  without  his  privity  or 
fault.  Richardson  v.  Harmon,  (1911)  222 
U.  S,  96.  The  service  was  rendered  to  the 
res,  benefiting  alike  owner  and  creditors. 
The  claim  is,  therefore,  of  a  highly  merito- 
rious character.  But  the  question  of  prefer- 
ence in  payment  out  of  the  fund  is  one  to  be 
determined  in  the  limited  liability  case.  We. 
therefore,  express  no  opinion  as'  to  whether 
such  a  claim  may  be  preferred  or  must  share 
pro  rata  with  others." 

Other  boats  of  same  owner.  —  The  fact  that 
other  boats  belonging  to  the  same  owner  as 
the  boat  in  fault  are  in  the  immediate  vicin- 
ity when  the  injury  occurs  does  not  make 
them  liable,  or  require  the  owner  to  sur- 
render them  under  the  limited  liability  stat- 
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LIMITATION  OF 


VoL  IV,  p.  852,  aec  IS. 


ute,  where  no  negligence  is  alleged  against 
them.  Ihe  Sunbeam,  (C.  C.  A.  2d  Cir.  1912) 
195  Fed.  468. 

An  owner  may  not  keep  the  boat  and  elect 
to  retain  her  for  his  own  benefit,  rather  than 
to  turn  her  over  to  the  court  for  sale,  and 
after  some  time,  if  a  claim  arises,  yield  up 
a  boat  greatly  deteriorated  in  value  or  even 
partially  destroyed,  in  place  of  what  was 
subject  to  the  claims  at  the  time  those  claims 
arose.  The  Passaic,  (£.  D.  N.  Y.  1911)  190 
Fed.  644. 

A  "vessel"  includes  a  scow  upon  which  a 
pile  driver  is  placed,  the  scow  being  moved 
around  from  place  to  place  by  a  tug.  In  re 
P.  Sanford  Ross,  (E.  D.  N.  Y.  1912)  196 
Fed.  921. 

Cause  of  action  in  judgment.  —  A  proceed- 
ing to  limit  liability  need  not  be  affected  by 
the  form  or  the  manner  in  which  the  lia- 
bility is  fixed.  The  statute  was  intended  to 
and  does  allow  a  substitution  of  the  res  for 
the  personal  claim  against  the  individual  in 
certain  kinds  of  cases,  and  this  should  apply 
to  a  cause  of  action  in  judgment  as  well  aa 
to  a  cause  of  action  before  triaL     In  re  P. 

Vol  IV,  p.  849,  sec.  4284. 

The  effect  of  this  section  is  to  provide  a 
general  average  of  loss  in  case  the  value  of 
the  vessel  and  freight  is  insufiicient  to  make 


Sanford  Rosa,  (E.  D.  N.  Y.  1912)  196  Fei 
921. 

Trial  by  jury.  —  If  a  verdict  is  recovered 
in  an  action  in  a  state  court  or  in  a  common- 
law  action  in  a  United  States  court,  and  if  a 
right  to  limit  all  liability  to  the  value  of  the 
craft  upon  which  the  accident  occurred  is 
given  by  act  of  Congress,  then  the  right  of 
trial  by  jury  may  be  enjoyed  by  the  plain- 
tiff; but  the  collection  of  damages  may  be 
confined  to  the  value  of  the  vessel  on  which 
the  liability  occurred.  In  re  P.  Sanford 
Ross,  (E.  D.  N.  Y.  1912)   196  Fed.  921. 

Surrendered  vesseL  —  A  vessel  may  be  sur- 
rendered under  the  statute  either  before  or 
after  a  verdict  has  been  obtained  settling  the 
responsibility  for  the  accident.  In  re  P.  San- 
ford Ross,   (E.  D.  N.  Y.  1912)   196  Fed.  921. 

The  Federal  Employer's  LiabiUty  Act  (Fed. 
Stat.  Annot.  Supp.  1909,  p.  584)  has  not  by 
implication  repealed  this  section  in  so  far  as 
it  may  be  used  to  limit  claims  for  personal 
injury  of  employees  when  employed  on  work 
coming  within  the  provisions  of  the  act.  The 
Passaic,   (E.  D.  N.  Y.  1911)   190  Fed.  644, 

This  section  is  cited  in  The  Enterprise, 
(W.  D.  Pa.  1912)   196  Fed.  404. 


full  compensation  to  all  sustaining  a  loss. 
Monongahela  River  Coal  &  Coke  Co.  v.  Hurst, 
(C.  C.  A.  6th  Cir.  1912)  200  Fed.  711. 


Vol.  IV,  p.  850,  sec.  4285. 

Power  to  grant  an  injunction  exists  under  this  section.    The  San  Pedro,  (1912)  223  U.  S. 
365,.  32  8.  Ct.  275,  56  U.  S.  (L.  ed.)  473,  Ann.  Gas.  1913D  1221. 


Vol.  IV,  p.  852,  sec.  4289. 

A  scow  engaged  in  carrying  stone  about  the 
harbor  of  New  York  and  unloading  its  car- 
goes, and  similar  cargoes  from  other  scows, 
at  places  where  sea  walls  are  being  built  and 
riprap  work  is  being  done,  although  she  has 
not  carried  a  cargo   for  three  years  but  is 


capable  of  doing  so,  is  within  the  protection 
of  this  section.  The  Sunbeam,  (C.  C.  A.  2d 
Cir.  1912)   195  Fed.  468. 

This  section  is  dted  in  the  case  of  In  re 
P.  Sanford  Ross,  <E.  D.  N.  Y.  1912)  106 
Fed.  921. 


Vol.  IV,  p.  852,  sec.  18. 

Scope  of  section.  —  This  section  limits  the 
owner's  risk  to  his  interest  in  the  ship  in 
respect  to  all  claims  arising  out  of  the  con- 
duct of  the  master  and  crew,  whether  the 
liability  is  strictly  maritime  or  arises  from 
a  non-maritime  tort,  but  leaves  him  liable 
for  his  own  fault,  neglect,  and  contracts. 
Richardson  v.  Harmon,  (1911)  222  U.  S.  96, 
32  S.  Ct.  27,  66  U,  S.  (L.  ed.)  110,  wherein 
the  court  said:  ''The  legislation  is  in  pari 
materia  with  the  act  of  March  3,  1851,  9 
Stat.  635,  c.  43,  as  carried  into  the  Revised 
Statutes  as  §§  4283  et  seq.,  and  must  be  read 
in  connection  with  that  law,  and  so  read, 
should  be  given  such  an  effect  not  incon- 
gruous with  that  law  so  far  as  consistent 
with  the  terms  of  the  later  legislation.    The 


former  law  embraced  liabilities  for  maritime 
torts,  but  excluded  both  debts  and  liabilities 
for  non-maritime  torts.  The  section  under 
consideration  includes  debts,  save  wages  of 
seamen  and  liabilities  of  an  owner  incurred 
prior  to  the  passage  of  the  law.  The  avowed 
purpose  of  the  original  act  was  to  encourage 
American  investments  in  ships.  This  was 
accomplished  by  confining  the  owner's  indi- 
vidual liability,  when  not  the  result  of  his 
own  fault,  in  the  instances  enumerated,  to 
his  share  in  the  ship.  The  same  public  pol- 
icy is  declared  to  be  the  motive  of  the  act 
of  which  this  section  is  a  part.  True,  a  lia- 
bility may  arise  out  of  a  'contract  as  well 
as  from  a*^  tort.  But  a  liability  ex  contractu 
is  included  ex  vi  termini,  and  the  addition 
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of  the  words  'and  liabilities'  would  be  tau- 
tology unless  meant  to  embrace  liabilities 
not  arising  from  'debts.'  In  view  of  the 
manifest  policy  of  Congress  to  further  en- 
courage the  ship-owning  industry  and  the 
very  broad  terms  employed  in  this  last  legis- 
lation, we  can  but  infer  that  the  poller  of 
the  government  was  to  confine  the  risk  of 
an  owner  not  personally  at  fault  to  his  in- 
terest in  the  ship.     To  say  that  Congress 

Vol.  IV,  p.  854,  sec.  1. 

Exemption  from  damages  coyered  by  neg- 
ligence of  master  or  crew.  —  Prior  to  this  act 
it  was  established  that  a  common  carrier  by 
sea  could  not  by  any  agreement  in  the  bill 
of  lading  exempt  himself  from  responding  to 
the  owner  of  the  cargo  for  damages  arising 
from  the  negligence  of  the  master  gr  crew 
of  the  vessel.  But  the  responsibilities  of  the 
carrier,  with  respect  to  vessels  transporting 
merchandise  from  or  between  ports  of  the 
United  States  and  foreign  ports,  were  sub- 
stantially modified  by  this  act.  The  Jason, 
(1912)  225  U.  S.  32,  32  S.  Ct.  660,  66  U.  S. 
(L.  ed.)   969. 

Vol.  IV,  p.  857,  sec.  3. 

In  Gsneral. 

Injuries  to  passengers.  —  This  act  con- 
cerns only  the  relations  between  the  vessel 
and  her  cargo  and  has  no  relation  to  actions 
for  death  caused  by  collision  with  another 
boat.  Monongahela  Consol.  Coal  &  Coke  Co. 
y.  Hurst,  (C.  C.  A.  6th  Cir.  1912)  200  Fed. 
711. 

Negligence  in  towing.  — This  act  has  no 
application  to  neglect  in  towage  when  tug 
and  tow  belong  to  distinct  owners,  having 
with  each  other  only  the  relations '  arising 
under  an  ordinary  contract  for  safe  towage. 
The  Murrell,  (D.  C.  Mass.  1911)  200  Fed. 
826. 

As  between  the  charterer  and  the  owner 
of  a  vessel  this  act  does  not  apply.  Balti- 
more &  Boston  Barge  Co.  v.  Eastern  Coal  Co., 
(C.  C.  A.  1st  Cir.  3912)  195  Fed.  483,  affirm- 
ing (D.  C.  Mass.  1911)   200  Fed.  826. 

Liability  of  tug  owner  for  cargo  of  char- 
tered bai^e  in  tow. — It  has  been  held  that 
this  act  does  not  apply  to  the  loss  of  a  cargo 
from  a  barge  under  charter  to  the  owner  of 
the  tug  towing  it.  The  Murrell,  (D.  C.  Mass. 
1911)  200  Fed.  826,  affirmed  (C.  C.  A. 
Ist  Cir.  1912)  195  Fed.  483.  In  the  Dis- 
trict Court  it  was  said:  "So  far  as  their 
language  merely  is  concerned,  it  may  be  that 
the  provisions  of  the  Harter  Act  can  be  made  ' 
to  include  all  liabilities  of  the  vessel  owner, 
as  carrier,  to  shippers,  for  damage  from  the 
faults  or  errors  mentioned,  whether  he  is 
trsnsporting  the  goods  damaged  on  board  the 
vessel  chargeable  with  the  faults  or  errors 
in  question*  or  on  another  vessel.  The  same 
provisions  can  in  like  manner  be  made  to 
include  liabilities  to  other  yessels  for  dam- 
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meant  no  more  by  extending  the  limitation 
to  any  and  all  debts  and  liabilities  than  to 
incluae  obligations  arising  ex  contractu, 
would  be  to  utterly  ignore  tiie  fact  that  such 
a  construction  would  leave  an  owner  subject 
to  a  large  class  of  obligations  arising  from 
non-maritime  torts,  and  leave  nothing  to 
which  the  words,  'any  and  all  •  •  •  lia- 
bilities' could  apply." 


Failure  to  yentflate  cargo.  —  Failure  to 
properly  ventilate  a  ship,  with  the  result 
that  the  cargo  is  injured  by  dampness,  is 
"negligence,  fault,  or  failure  in  proper  .  .  . 
care  of  .  .  .  merchandise  or  property  com- 
mitted" to  the  owner  or  master  of  the  ship 
within  the  meaning  of  those  words  as  used 
in  this  section,  and  is  not  a  fault  or  error 
"in  navigation  or  in  the  management  of  the 
ship"  within  section  3  of  the  act,  4  Fed.  Stat. 
Annot.  857.  The  Jean  Bart,  (D.  C.  Cal. 
1911 )  197  Fed.  1002. 

Burden  of  proof.  —  See  The  Good  Hope, 
(S.  D.  N.  Y.  1911)  190  Fed.  697. 


age  from  such  faults  or  errors.  But  the 
construction  adopted  in  The  Delaware,  al- 
ready referred  to,  that  the  act  deals  only  with 
the  relations  between  'the  vessel  and  her 
cargo,'  excludes  both  the  above  possible  con- 
structions, and  seems  to  me  in  no  respect  a 
narrower  construction  than  necessarily  re- 
sults from  the  court's  discussion  of  the  gen- 
eral tenor  and  provisions  of  the  act,  its  his- 
tory, and  the  exigencies  which  led  to  its  en- 
actment. 161  U.  S.  470-474,  16  Sup.  Ct. 
516,  40  L.  ed.  771.  By  that  construction  I 
must  be  bound  for  the  purposes  of  this  case. 
The  petitioner,  as  has  appeared,  was  using 
two  vessels  in  the  transportation  of  the 
barge's  cargo— one  of  them  the  barge  upon 
which  the  coal  was  laden,  and  whose  cargo 
it  was  in  the  ordinary  sense;  the  other  the 
tug,  which  furnished  the  motive  power  and 
controlled  the  general  direction,  not  only  for 
the  barge,  but  for  another  vessel  not  brought 
into  this  case.  If,  as  the  Supreme  Court  has 
said,  the  Harter  Act  has  no  other  object  than 
to  modify  the  relations  previously  existing 
between  a  vessel  and  her  cargo,  it  is  neces- 
sary, in  order  to  apply  it  in  this  case,  to 
find  some  sense  in  which  the  cargo  of  the 
barge  can  properly  be  called  the  cargo  of  the 
tug.  There  is  no  more  reason  for  saying  that 
the  West  Virginia'9  cargo  may  be  call^  the 
cargo  of  the  tu^  than  for  saying  that  the 
cargo  of  the  other  barge  might  be  so  de- 
scribed. Neither  barge  was  being  towed 
alongside  the  tug.  Neither  the  subcharter  of 
the  barge  nor  the  bill  of  lading  given  for  the 
coal  on  board  her  has  been  offered  in  evi- 
dence, and  it  does  not  appear  that  either  of 
them  refers  to  this  or  any  particular  tug  as 
having  any  connection  with  the  contract  for 
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transportation  made  with  the  owner  of  the 
coaL  To  that  contract  the  owner  of  the  tog 
may  indeed  have  been  one  of  the  parties,  but 
there  is  nothing  to  show  that  anything  to  be 
done  by  this  particular  tug  was  contracted 
lor.  If  the  mutual  obligations  betv^een  cargo 
and  carrying  vessel  could  ever  have  arisen 
between  the  tug  and  the  cargo  here  in  ques- 
tion, they  could  only  have  arisen  from  the 
fact  that  the  tug  was  actually  towing  the 
barge  containing  the  cargo,  and  they  could 
have  had  no  existence  before  such  actual 
towage  began.  No  reason  whatever  appears 
for  calling  the  coal  on  board  the  barge  cargo 
of  the  tug  until  the  barge  was  taken  in  tow. 
Before  that  time  there  was  no  reason  what- 
ever for  calling  it  the  cargo  of  any  other 
vessel  than  the  barge.  The  petitioner's  con- 
tention thus  requires  it  to  be  regarded  as  at 
one  time  the  cargo  of  the  barge  only,  and 
at  a  later  time  the  cargo  of  the  tug  as  well, 
there  being  also  at  that  time  another  cargo 
with  an  e^ual  claim  to  be  regarded  as  tne 
tug's  cargo.  It  is  difficult  to  believe  that  a 
construction  of  the  Uarter  Act  which  in- 
volves results  of  this  kind  could  have  been 
intended  by  Congress.  Moreover,  while  it  is 
true  that  the  tug  was  taking  part  in  the 
transportation  of  the  cargo,  and  that  tug  and 
tow,  even  when  not  made  fast  alongside  each 
other,  are  to  be  regarded  as  one  vessel  for 
many  purposes,  so  to  regard  them  in  this 
case,  in  order  to  call  cargo  on  board  the 
barge  cargo  of  the  tug,  and  thus  bring  the 
case  under  the  Barter  Act,  is  to  permit  the 
petitioner  to  treat  both  vessels  as  one  in  a 
proceeding  instituted  by  him  on  the  theory 
that  they   are  distinct  and   independent." 

Sacrifces  of  cargo  subsequent  to  stranding. 
—  In  The  Jason,  (1912)  225  U.  S.  32,  32  S. 
Ct.  5G0,  56  U.  S.  (L.  ed.)  909,  it  was  held 
that  cargo-owners  under  the  circumstances 
stated  therein  had  a  right  to  contribution 
from  the  shipowners  for  sacrifices  of  cargo 
made  subsequent  to  the  stranding  of  the  ship, 
for  the  common  benefit  and  safety  of  ship, 
cargo  and  freight.  But  it  was  also  held  that 
they  could  not  recover  contribution  from  the 
sliipowncr  in  respect  of  general  average  sacri- 
fices of  cargo,  without  contributing  to  the 
general  average  sacrifices  and  expenditures 
of  the  shipowner  made  for  the  same  purpose. 

Due  Diligence. 

Latent  defects.  —  Where  a  bill  of  lading 
contains  no  exception  of  liability  for  loss  or 

Vol.  IV,  p.  863,  sec.  4. 

A  master  is  not  relieved  from  the  duty  of      mit  one.     Hansen  v.  American  Trading  Co., 
issuing  a  bill  of  lading  by  a  provision  in  the       (C.  C.  A.  Ist  Cir.  1913)   208  Fed,  8d4. 
charter  party  that  the  charterer  should  sub- 
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damage  from  latent  defects  of  the  ship,  her 
machinery  or  appliances,  the  owners  are  not 
entitled  to  tl»e  benefit  of  the  Barter  act 
The  Indrapnra,  (C.  C.  A.  9th  Cir.  1911)  190 
Fed.  711. 

AfBrmatiTe  proof  of  due  diUgence. — 
Neither  inference  nor  presumption  can  supply 
the  place  of  affirmative  proof  of  the  due  dili- 
gence required  by  this  act.  But  this  prin- 
ciple does  not  oblige  the  court  to  insist  on 
affirmative  proof  of  what  is  admitted.  Tha 
Murrell,  (D.  C.  Mass.  1911)  200  Fed.  826. 

Seawobtht  Vessel. 

In  general  —  ''In  determining  whether  or 
not  the  claimant  discharged  in  full  the  duty 
which  it  owed  to  the  libelant  in  providing 
a  seaworthy  vessel  and  in  caring  for  the 
cargo,  the  measure  of  that  duty  must  be  con- 
sidered with  reference  to  the  conditions  un- 
der which  it  was  to  be  performed.  Conduct 
reasonably  prudent  under  one  set  of  circum- 
stances may  be  grossly  negligent  under  an- 
other. A  ship  may  be  seaworthy  for  one 
kind  of  a  cargo  and  not  seaworthy  for  an- 
other, or  may  be  fully  equipped  for  one 
voyage  and  wholly  unfit  for  another.  The 
Southwark,  191  U.  S.  1,  24  Sup.  Ct.  1,  48 
L.  ed.  Co.  A  vessel  might  be  fit  for  a  voyage 
from  Antwerp  to  England  and  substantially 
wanting  in  equipment  for  a  voyage  from 
Antwerp  to  San  Francisco;  so  'due  care'  of 
a  cargo  of  lumber  would  fall  far  short  of  the 
care  required  for  a  cargo  of  fresh  fruit  or 
dressed  beef.  The  duty  of  the  carrier  is  dis- 
charged only  by  the  taking  of  precautions 
and  the  exercise  of  care,  reasonably  adequate 
for  the  protection  of  the  cargo  against  perils 
which  are  known  to  exist  or  which  by  the 
exercise  of  reasonable  foresight  may  be  an- 
ticipated. Presumably  the  carrier's  charges 
for  transportation  bear  some  relation  both 
to  the  nature  of  the  goods  transported  and 
the  perils  necessarily  incident  to  their  trans- 
portation and  safe  delivery."  The  Jean  Bart, 
(D.  C.  Cal.  1911)   197  Fed.  1002. 

Navigation  ob  Management  of  the  Ship. 

The  causes  for  exemption  include  error  in 
the  management  of  a  seaworthy  vessel.  The 
Newport  News,  (S.  D.  N.  Y.  1912)  199  Fed. 
968. 


MILITIA. 


1909  Supp.,  p.  346,  sec.  2. 

The  word  "organization/'  as  used  in  said 
act,  does  not  relate  to  or  include  the  enlist- 
ment of  a  soldier.  Organization  relates  to 
the  distribution  of  the  personnel  of  the  army 
or  militia,  both  commissioned  and  enlisted, 
into  units.  It  provides  for  the  distribution 
of  the  personnel  into  different  arms  and 
corps,  such  as  infantry,  cavalry,  artillery, 
staff  corps,  medical  corps,  signal  corps,  etc., 
and  the  distribution  of  the  personnel  in  each 
arm  of  the  service  corps  into  different  units, 
such  as  divisions,  brigades,  companies,  pla- 
toons, sections,  squads,  etc.,  and,  further, 
into  different  ranks  or  grades  such  as  gen- 
erals, colonels,  lieutenant  colonels,  majors, 
captains,    lieutenants,    sergeants,    corporals, 

1909  Supp.,  p.  347,  sec.  5. 

Consent  of  parents  or  guardian.  —  The  pro- 
vision in  this  section  that,  when  called  into 
service  by  the  President,  no  further  enlist- 
ment is  necessary,  simply  does  away  with  the 
delay  necessary  to  the  physical  examination 
or  other  prerequisites  of  a  similar  nature  to 


privates,  etc.  Enlistment  is  the  contract  of 
service  that  a  soldier,  as  distinguished  from 
the  officer,  enters  into  with  the  state  or  the 
United  States.  The  enlistment  may  be  dif- 
ferent in  each  state,  some  for  seven  yearb, 
some  for  five  years,  some  for  three  years, 
with  varying  provisions  for  enlistment,  and 
yet  the  organization  of  all  mav  be  the  same; 
but  it  is  essential  to  the  effectiveness  and 
efficiency  of  the  forces  called  into  the  na- 
tional service  that  the  organization  thereof 
should  be  the  same  —  one  harmonious  whole. 
Acker  v.  Bell,.  (1911)  62  Fla.  108,  57  So. 
356,  Ann.  Cas.  1913C  1269,  39  L.Rw^.(N.S.) 
454. 


the  enlistment  of  the  soldier,  and  has  no  ref- 
erence to  the  necessity  of  the  consent  of  his 
parents  or  guardian.  Acker  v.  Bell,  (1911) 
62  Fla.  108,  57  So.  356,  Ann.  Cas.  1913C 
1269,  39  L.R.A.(NJS.)  464. 


MINERAL  LANDS,  MINES,  AND  MINING. 


Vol.  V,  p.  8,  sec.  2320. 

Construction.  —  'Those  acts  were  not 
drawn  by  geologists  or  for  geologists.  They 
were  not  framed  in  th'e  interests  of  science, 
and  consequently  with  scientific  accuracy  in 
the  use  of  terms.  They  were  framed  for  the 
protection  of  miners  in  the  claims  which  they 
had  located  and  developed,  and  should  re- 
ceive such  a  construction  as  will  carry  out 
this  purpose."  San  Francisco  Chemical  Co. 
v.  Duffield,  (C.  C.  A.  8th  Cir.  1912)  201  Fed. 
830. 

The  words  **vein,"  'lode."  and  "ledge."  — 
A  vein  or  lode  is  in  place  wlohin  the  meaning 
of  the  statute  when  it  is  inclosed  in  a  gen- 
eral mass  of  what  is  known  as  country  rock, 
that  general  bed  of  the  country  which  re- 
mains in  its  original  state  unaffected  by  the 
action  of  the  elements,  Duffield  v.  San  Fran- 
cisco Chemical  Co.,  (C.  C.  A.  9th  Cir.  1913) 
205  Fed.  480. 
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"The  use  of  the  terms  *vein*  and  'lode'  in 
connection  with  each  other  in  the  act  of  1866, 
and  their  use  in  the  act  of  3872,  would  seem 
to  indicate  that  it  was  the  object  of  the  leg- 
islator to  avoid  any  limitation  in  the  appli- 
cation of  the  acts,  which  a  scientific  defini- 
tion of  any  one  of  these  terms  might  impose. 
It  is  difficult  to  give  any  definition  of  the 
term,  as  understood  and  used  in  the  acts  of 
Congress,  which  will  not  be  subject  to  criti- 
cism. A  fissure  in  the  earth's  crust,  an  open- 
ing in  its  rocks  and  strata  made  bv  some  force 
of  nature,  in  which  the  mineral  is  deposited, 
would  seem  to  be  essential  to  the  definition 
of  a  lode,  in  the  judgment  of  geologists.  But 
to  the  practical  miner  the  fissure  and  its 
walls  are  only  of  importance  as  indicating 
the  boundaries  within  which  he  may  look  for 
and  reasonably  exp«»ct  to  find  the  ore  he 
seeks.      A    continuous    body    of    mineralized 


Vol  V,  p.  8,  sec.  2320. 


MINERAL  LANDS,  ETC. 


VoL  y,  p.  13,  sec.  2322. 


rock,  lying  within  any  other  well-defined 
boundaries  on  the  earth's  surface  and  under 
it,  would  equally  constitute,  in  his  eyes,  a 
lode.  We  are  of  opinion,  therefore,  that  the 
term  as  used  in  the  acts  of  Congress  is  ap- 
plicable to  any  zone  or  belt  of  mineralized 
rock  lying  within  boundaries  clearly  sepa- 
rating it  from  the  neighboring  rock.  It  in- 
cludes, to  use  the  language  cited  by  counsel, 
all  deposits  of  mineral  matter  found  through 
a  mineralized  zone  or  belt  coming  from  the 
same  source,  impressed  with  the  same  forms, 
and  appearing  to  have  been  created  by  the 
same  processes."  San  Francisco  Chemical 
Co.  V.  Duffield,  (C.  C.  A.  8th  Cir.  1912)  201 
Fed.  830. 

Discovery  of  vein  or  lode.  —  To  the  same 
effect  as  original  note,  see  Hall  v.  McKinnon, 
(C.  C.  A.  9th  Cir.  1911)   193  Fed.  672. 

Discovery  is  necessary  to  initiate  a  min- 
ing  right.  To  constitute  discovery,  it  is 
necessary  that  mineral-bearing  rock  in  place 
be  found,  under  such  circumstances  and  of 
such  character  that  a  reasonably  prudent 
man,  not  necessarily  a  skilled  miner,  would 
be  justified  in  expending  time  and  money 
developing  it,  with  the  reasonable  expecta- 
tion of  finding  ore  in  paying  quantities. 
This  implies,  not  only  that  the  conditions 
warrant  a  reasonably  prudent  man  in  so 
proceeding,  with  such  reasonable  expecta- 
tion, but  that  the  applicant  for  patent  has 
that  expectation.  United  States  v.  Laven- 
son,   (W.  D.  Wash.  1913)   206  Fed.  766. 


Exceeding  legal  limits.  —  The  cases  which 
protect  the  locator  where  he  exceeds  the  legal 
lateral  limits  are  cases  where  he  has  marked 
his  point  of  discovery  and  lode  line  and  has 
made  what  would  otherwise  be  required  in 
making  a  valid  location  under  section  2324. 
Madeira  v.  Sonoma  Magnesite  Co.,  (1912)  20 
Cal.  App.  719,  130  Pac.  175. 

The  mere  fact,  that,  in  establishing  his  ex- 
terior boundaries,  the  locator  has  marked  out 
too  great  a  quantity  of  land,  does  not  neces- 
sarily invalidate  his  location.  Where,  how- 
ever, the  locator  relies  upon  the  comers  he 
has  established  or  has  attempted  to  mark  as 
indicia  of  the  location  of  the  lode  or  ledge, 
a  different  question  may  arise  and  a  different 
rule  may  govern.  Madeira  v.  Sonoma  Mag- 
nesite Co.,  (1912)  20  Cal.  App.  719,  130  Pac. 
175. 

Placer  mine  claims.  —  This  section  on  its 
face  applies  only  to  claims  for  veins  or  lodes 
situated  in  rock  in  place;  but  by  section 
2329,  5  Fed.  Stat.  Annot.  42,  it  and  all  other 
provisions  for  the  entry,  location,  and  patent 
of  vein  or  lode  claims  are  made  applicable 
also  to  placer  mine  claims.  Smith  v.  Union 
Oil  Co.,    (1913)    166  Cal.  217,  135  Pac.  966. 

The  words  "location"  and  "located,*'  as  used 
in  this  section,  mean  and  include  the  post- 
ing of  a  notice,  and  the  recording  thereof 
when  required,  and  the  marking  of  the 
boundaries,  as  required  by  section  2324,  5 
Fed.  SUt.  Annot  19.  Smith  v.  Union  Oil 
Co.,  (1913)  166  Cal.  217,  136  Pac.  966. 


Vol.  V,  p.  13,  sec.  2321. 

SuflSciency  of  affidavit  — See  Dean  t.  Omaha-Wyoming  Oil  Co.,  (Wyo,  1913)  128  Pac  881. 


Vol.  V,  p.  1 3,  sec.  2322. 

Extralateral  rights.  —  To  the  same  effect  as 
the  first  paragraph  of  the  original  note,  see 
Work  Min.  &  Mill.  Co.  v.  Doctor  Jack  Pot 
Mining  Co.,  (C.  C.  A.  8th  Cir.  1912)  194 
Fed.  620. 

Exclusive  right  of  possession.  —  The  loca- 
tion of  mineral  ground  gives  to  the  locator 
before  discovery,  and  while  he  complies  with 
the  statutes  of  the  United  States  and  the 
state  and  local  rules  and  regulations,  the 
valuable  right  of  possession  against  all  in- 
truders, and  this  right  he  can  convey  to  an- 
other. Rooney  v.  Barnette,  (C.  C.  A.  9th 
Cir.  1912)   200  Fed.  700. 

Ap^x.  —  The  definitions  of  the  word  "apex," 
as  used  in  the  statute,  all  reach  the  one  in- 
evitable conclusion  that  it  is  the  highest 
point  in  the  vein.  But  this  is  only  a  general 
definition,  and  its  application  to  any  par- 
ticular vein  or  peculiar  location  may  and 
often  will  call  for  further  particularity  of 
description.  It  must  be  the  top  or  terminal 
edge  of  the  vein  on  the  surface  or  the  nearest 
point  to  the  surface,  and  it  must  be  the  top 
of  the  vein  proper  rather  than  of  a  spur  or 
feeder,  just  as  the  highest  point  in  the  roof 


of  a  house  would  be  taken  to  be  the  apex  of 
the  house,  and  not  the  chimney  or  flagstaff. 
Again,  an  apex  is  a  point  from  which  the 
vein  has  a  dip  as  well  as  strike  or  course; 
else  it  confers  no  extralateral  right  Stewart 
Min.  Co.  V.  Ontario  Min.  Co.,  (1913)  23 
Idaho  724,  132  Pac.  787. 

Downward  course.  —  In  this  statute  the 
words  "downward  course"  and  "course  down- 
ward" are  used  interchangeably.  It  was  un- 
doubtedly intended  by  the  use  of  the  words 
to  signify  the  course  of  the  vein  frwn  the 
surface  toward  the  center  of  the  earth. 
Sometimes  it  may  happen  that  the  "down- 
ward course"  of  a  vein  will  be  perpendicular 
and  the  vein  will  form  a  vertical  plane,  but, 
as  a  rule,  there  is  a  deflection  in  the  down- 
ward course  of  these  mineral  veins  from  the 
perpendicular,  which  is  called  their  dip:  but 
still  the  course  of  the  dip  is  always  "down- 
ward," and,  when  the  plane  of  the  vein 
reaches  the  horizontal,  then  there  is  a  blanket 
vein  or  lode,  and  on  such  a  vein  a  locator 
has  no  extralateral  right.  Stewart  Min.  Co. 
V.  Ontario  Min.  Co.,  (1913)  23  Idaho  724. 
132  Pac.  787. 


730 


Vol  V,  p.  19,  sec.  2324.  MINERAL  LANDS,  ETC.  ▼•!•  V,  p.  31,  sec.  2325 


Vol.  V,  p.  1 9,  sec.  2324. 

In  General. 

Miner's  regulations.  —  The  section  gives  to 
the  miners  of  a  mining  district  and  the  State 
or  Territory  in  which  the  district  is  situated 
the  power  to  make  regulations  ''governing 
the  location"  of  a  mining  claim,  subject  to 
certain  requirements.  Those  requirements 
may  not  be  dispensed  with,  but  they  may  be 
supplemented.  Clason  v.  Matko,  (1912)  223 
U.  S.  646,  32  S.  Ct.  392,  56  U.  S.  (L.  ed.) 
588. 

This  section  is  quoted  in  Thatcher  v.  Brown, 
(C.  C.  A.  9th  Cir.  1911)  190  Fed.  708. 

This  section  is  cited  in  Peachy  v.  Frisco 
Gold  Mines  Co.,  (D.  C.  Ariz.  1913)  204  Fed. 
669. 

One  Hundbed  Dollars'  Worth  of  Labor  or 

Improvements. 

Expenditure  solely  matter  between  rival 
claimants.  —  The  annual  expenditure  of  $100, 
in  labor  or  improvements,  required  by  this 
section,  is  solely  a  matter  between  rival  or 
adverse  claimants  to  the  same  mineral  land, 
and  goes  only  to  the  right  of  possession,  the 
determination  of  which  is  committed  to  the 
courts,  and  not  to  the  Land  Department.  In 
this  respect,  the  requirement  made  by  this 
section  is  essentially  different  from  that 
made  by  section  2325,  5  Fed.  Stat.  Annot. 
31,  which  makes  the  expenditure  of  $500,  in 
labor  or  improvements,  a  condition  to  the  is- 
suance of  patent,  and  therefore  a  matter  be- 
tween the  applicant  for  patent  and  the  gov- 
ernment, the  determination  of  which  is  com- 
mitted to  the  Land  Department.  Poore  v. 
Kaufman,  (1911)  44  Mont.  248,  119  Pac.  785. 


The  proviso  of  this  section  calls  for  an 
affirmative  showing  by  the  original  locator. 
McKnight  v.  El  Paso  Brick  Co.,  (1911)  16 
N.  M.  721,  120  Pac.  694,  Ann.  Cas.  1912D 
1309. 

Notice  to  Co-owneb. 

Procedure.  —  When  one  cotenant  asserts 
that  he  has  devested  his  cotenant  of  his  in- 
terest in  the  common  property,  the  courts 
make  examination  of  the  circumstances  un- 
der which  the  alleged  divestiture  has  been 
brought  about,  and  deny  the  claim,  unless 
the  facts  exist  authorizing  the  invocation  of 
the  provision,  and  the  personal  or  construct- 
ive notice  prescribed  has  been  given  in  strict 
conformity  with  its  requirements.  O'Hanlon 
V.  Rubv  Gulch  Min.  Co.,  (1913)  48  Mont.  65, 
135  Pac.  913. 

All  Records  of  Mining  Claims. 

Recording  and  posting.  —  The  statute  does 
not  require  that  a  notice  shall  be  recorded. 
Xor  does  it  require  that  a  notice  shall  be 
posted  on  the  claim.  It  leaves  those  matters 
to  the  regulations  of  the  local  laws.  The 
local  laws  generallv  require  that  a  notice 
shall  be  posted,  ana,  even  in  the  absence  of 
such  a  requirement,  it  is  a  proper  aid  to  the 
doscription.  Madeira  v.  Sonoma  Magnesite 
Co.,   (1912)   20  Cal.  App.  719,  130  Pac.  175. 

Shall  be  Open  to  Relocation. 

An  entry  upon  a  mining  claim  before  the 
owner  of  it  is  in  default.  —  To  the  same  efTect 
as  the  first  paragraph  of  the  original  note, 
see  Roonev  v.  Barnette,  (C.  CS.  A,  9th  Cir. 
1912)  200  Fed.  700. 


Vol.  V,  p.  31 ,  sec.  2325. 

Patent  is  conclusive  of  patentee's  right. — 
To  the  same  effect  as  the  original  note,  see 
Work  Min.  &  Mill.  Co.  v.  Doctor  Jack  Pot 
Mining  Co.,  (C.  C.  A.  8th  Cir.  1912)  194 
Fed.  620. 

Patent  cannot  be  collaterally  attacked.— 
To  the  same  effect  as  the  original  note,  see 
Work  Min.  k  Mill.  Co.  v.  Doctor  Jack  Pot 
Mining  Co.,  (C.  C.  A.  8th  Cir.  1912)  194 
Fed.  620. 

Construction.  —  With  respect  to  the  clause 
of  this  section  which  provides  that  "there- 
after no  objection  from  third  parties  to  issu- 
ance of  a  patent  shall  be  held  sufficient,  ex- 
cept it  be  shown  that  the  applicant  has  failed 
to  comply  with  the  terms  of  this  chapter," 
it  has  been  held  that  all  that  it  covers  is 
the  right  to  anybody  to  come  in  and  enter 
his  protest  or  objection;  in  other  words,  to 
say  to  the  officers  of  the  government  that  the 
applicant  has  not  complied  with  the  terms 
of  the  statute,  and  to  insist  that  there  shall 
be  an  examination  by  such  officers  to  see  if 
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the  terms  have  in  fact  been  complied  with. 
Poore  V.  Kaufman,  (1911)  44  Mont.  248,  119 
Pac.  785. 

Existing  claims.  —  This  section  refers  to  a 
present,  tangible  claim,  existing  at  some  time 
during  the  60-day  period  of  publication. 
Poore  V.  Kaufman,  (1911)  44  Mont.  248,  119 
Pac.  786. 

Real  purpose  to  obtain  water  power  or  tim- 
ber rights.  —  The  land  must  not  only  be  lo- 
cated for  valuable  deposits,  but  claimed  for 
such  deposits,  when  patent  is  asked.  If  the 
sole  purpose  of  location,  or  making  claim  to 
the  land,  when  patent  is  'sought,  is  to  secure 
valuable  water  power  or  timber,  a  claimant 
is  not  entitled  to  it  under  the  mineral  land 
law.  United  States  v.  '''Avenson,  (W.  D. 
Wash.  1913)  206  Fed.  756. 

Affidavit  of  continuous  posting. —  The  en- 
tryman  must  furnish  a  proper  "affidavit  of 
continuous  posting."  Shank  t.  Holmes, 
(Ariz.  1914)  137  Pac.  871. 


Vol  y,  p.  35,  SM.  232S. 


MINERAL  LANDS.  ETC.       ▼•»•  ▼.  P-  «.  •««•  ««- 


Vol.  V,  p.  35,  sec.  2326. 

Qaestions  determinable.  —  By  this  section 
there  was  relegated  to  a  court  the  jurisdic- 
tion to  determine  the  right  of  possession  be- 
tween the  adverse  claimants.  Ihe  determi- 
nation of  that  question  necessarily  involves, 
not  only  the  question  which  of  the  adverse 
claimants  was  prior  in  time  in  making  loca- 
tion,  and  whether  the  location  was  made  in 
compliance  with  the  law,  but  also  the  ques- 
tion whether  the  land  occupied  and  covered 
by  the  location  was  subject  to  location  in 
the  manner  in  which  it  was  attempted  to  be 
acquired.  Duffield  v.  San  Francisco  Chemical 
Co.,  (C.  C.  A.  9th  Cir.  1913)  206  Fed.  480, 
reversing   (S.  D.  Idaho  1912)   198  Fed.  942. 

Vol.  V,  p.  42,  sec.  2329. 

The  word  'Mineral,"  as  used  in  this  section, 
includes  what  is  known  as  calcium  phosphate 
or  rock  phosphate.  San  Francisco  Chemical 
Co.  V.  Duffield,  (C.  C.  A.  8th  Cir.  J  912)  201 
Fed.  830,  wherein  the  court  said:  "This  rock 
is  found  in  horizontal  veins,  or  what  is  com- 
monly called  'blanket  veins'  .  .  the 
veins  being  of  various  thlcknesRes,  from  a 
few  inches  to  five  or  six  feet.  The  rock  is 
found  in  place  having  a  dip  and  a  strike, 
is  firmly  fixed  in  the  mass  of  the  mountain, 
and  occurs  between  strata  of  limestone,  chert, 
and  shale.  The  veins  usually  occur  between 
a  bed  of  overlying  fossil! ferous  limestone  and 
an  underlying*  bed  of  hard  siliceous  limestone. 


Validity  of  location  on  withdrawn  land. — 
A  location  and  discovery  on  land  withdrawn 
quoad  hoc  from  the  public  domain  by  a  valid 
and  subsisting  mining  claim  is  absolutely 
void  for  the  purpose  of  founding  a  contradic- 
tory right.  Swanson  ▼.  Sears,  (1912;  224 
U.  S.  180,  32  S.  Ct.  455,  56  U.  S.  (L..  ed.) 
721. 

Pleading  forfeiture.  —  Generally  forfeiture 
as  a  defense  must  be  specially  pleaded,  but 
this  rule  docs  not  necessarily  obtain  in  a 
proceeding  to  determine  adverse  claims  under 
this  section,  where  the  title  of  each  party  is 
in  issue,  and  neither  can  recover  without 
proof  of  title.  Merchants'  Nat.  Bank  v.  Me- 
keown,  (1911)  60  Ore.  325,  119  Pac.  334. 


The  line  of  demarcation  between  the  Teins  of 
phospliate  rock  and  wall  rock  of  limestone, 
shale,  or  chert  is  well  defined  and  distinct. 
The  distinction  between  the  phosphate  rock, 
having  commercial  value,  and  the  wall  rock, 
with  no  commercial  value,  is  readily  deter- 
mined by  visual  inspection.  The  phosphate 
rock  is  mined  by  blasting  and  otherwise,  the 
same  as  other  veins  of  valuable  ore.  Its 
chief  commercial  value  is  a  soil  fertilizer. 
The  rock,  after  being  mined,  is  reduced  at 
mills  for  market.  That  the  rock  in  question 
is  mineral  within  the  meaning  of  the  mining 
laws  is  not  only  conceded  by  both  parties, 
but  sustained  by  authority.** 


Vol.  V,  p.  42,  sec.  2330. 

An  association  of  persons  may  make  a  loca- 
tion of  a  tract  which  shall  embrace  as  many 
individual  claims  of  twenty  acres  each  as 
there  are  individuals  in  the  association,  not 
to  exceed  eight  locators  making  a  location 
aggregating  160  acres.  Hall  v.  McKinnon, 
(C.  C.  A.  9th  Cir.  1911)   193  Fed.  572. 

An  agreement  between  one  of  the  locators 
with  other  absent  locators  aa  to  his  share  in 
their  individual  interest  in  the  claim,  if  made 
after  the  location  of  the  claim  and  the  dis- 
covery of  the  mineral,  in  no  way  affects  the 
validity    of    the    location    of   the    associated 


claim.  Ptooney  v.  Bamette,  (C.  C.  A.  9th 
Cir.  1912)  200  Fed.  70. 

Fraudulent  conduct  of  one  of  the  locators. 
—  Where  a  location  is  made  by  an  associa- 
tion of  locators,  tlie  fraudulent  and  concealed 
conduct  of  one  of  the  locators  will  not  in- 
validate the  entire  location.  Koonev  v.  Bar- 
nette.  (C.  C  A.  9th  Cir.  1912)  200  Fed- 
700. 

Annual  work.  —  The  law  docs  not  require 
the  annual  work  specified  in  Rev.  St.  §  2324, 
5  Fed.  Stat.  Annot.  19,  to  be  on  each  20-ficre 
lot  of  an  as:*ociation  claim.  Roontv  v.  Bar- 
nette,  (C.  C.  A.  9th  Cir.  1912)  200  Fed.  700. 


Vol.  V,  p.  43,  sec.  2331. 


The  unit  of  an  individual  placer  mining  claim  is  twenty  acres.    Hall  v.  McKinnon,  (C.  C. 
9th  Cir.  1911)  193  Fed.  572. 


Vol.  V,  p.  44,  sec.  2332. 

Adverse  possession.  —  Under  this  section 
the  claimant  to  mineral  lands  of  the  United 
States  who  has  been  in  the  open,  exclusive 
adverse  possession  of  a  claim  for  a  continu- 
ous   period   eijual   to   that    retjuired   by   the 
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local  statute  of  limitations  governing  adverse 
possession  of  real  estate,  is  relieved  of  the 
necessity  of  making  proof  of  posting  and  re- 
cording a  notice  of  location  and  such  other 
proofs  as  are  usually  furnished  by  the  county 


Tol.  V,  p.  49,  sec.  2334.  MINERAL  LANDS,  ETC.  ^oL  V,  p.  55,  sec.  2347. 


recorder;  or,  in  other  words,  he  is  relieved 
irom  furnishing  the  evidence  of  record  title. 
Humphreys   v.   Idaho   Gold   Mines   Develop- 


ment Co.,    (1912)    21   Idaho   126,   120  Pac. 
823,  40  L.R.A.(N.S.)   817. 


Vol.  V,  p.  49,  sec.  2334. 

Duties  of  mineral  surveyors.  —  **Mineral 
surveyors  are  appointed  by  the  surveyor  gen- 
eral under  Rev.  Stat.  §  2334,  and  their  Held 
of  action  is  confined  to  the  surveying  of  min- 
ing claims  and  to  matters  incident  thereto. 
They  act  only  at  the  solicitation  of  owners  of 
such  claims,  and  are  paid  by  the  owners,  not 
by  the  Grovernment;  but  their  charges  must 
be  within  the  maximum  fixed  by  the  Commis-- 
sioner  of  the  General  Land  Office,  and  their 
work  must  be  done  in  conformity  to  regula- 
tions prescribed  by  that  officer.  They  are  re- 
quired to  take  an  oath,  and  to  execute  a 
bond  to  the  United  States,  as  are  many  pub- 
lic officers.  Within  the  limits  of  their  au- 
thority they  act  in  the  stead  of  the  surveyor 
general  and  under  his  direction,  and  in  that 
sense  are  his  deputies.  The  work  which  they 
do  is  the  work  of  the  Government,  and  the 
surveys  which  they  make  are  its  surveys. 
The  right  performance  of  their  duties  is  of 
real  concern,  not  merely  to  those  at  whose 
solicitations  they  act,  but  also  to  the  owners 
of  adjacent  and  conflict iog  claims  and  to 
the  Government.  Of  the  representatives  of 
the  Government  who  have  to  do  with  the  pro- 
ceedings incident  to  applications  for  patents 
to  mining  claims,  they  alone  come  m  con- 
tact with  the  land  itself,  and  have  an  oppor- 
tunity to  observe  its  situation  and  character, 
and  the  extent  and  nature  of  the  work  done 
and  improvements  made  thereon;  and  it  is 
upon  their  reports  that  the  surveyor  general 


makes  the  certificate  required  by  Rev.  Stat. 
§  2325,  which  is  a  prerequisite  to  the  issu- 
ance of  a  patent."  Waskey  v.  Hammer, 
(1912)  223  U.  S.  85,  32  S.  Ct.  187,  66  U.  S. 
(L.  ed.)  359. 

Payment  for  survey.  —  The  United  States 
government  cannot  be  required  or  obligated 
to  pay  for  the  survey,  even  though  made  by 
one  of  its  own  officers,  namely,  a  United 
States  deputy  mineral  surveyor.  There  is 
nothing  in  the  statute  which  requires  any 
deputy  surveyor  to  make  a  survey  or  enter 
into  a  contract  with  an  applicant  for  a  sur- 
vey, except  upon  terms  and  conditions  which 
are  satisfactory  to  himself  and  the  claimants. 
The  department  is  authorized  to  fix  the  maxi- 
mum fees  for  the  survey,  but  nothing  in  the 
statute  requires  any  deputy  surveyor  to  ac- 
cept even  the  maximum  fees  and  to  make 
a  survey  as  a  public  or  official  duty  upon 
the  request  of  an  applicant  therefor.  The 
matter  of  employment,  and  the  manner  and 
amount  of  payment  of  the  surveyor,  are  left 
wholly  to  the  choice  and  free  will  of  the  ap- 
plicant and  the  deputy.  Any  deputy  sur- 
veyor within  the  district  may  be  selected  by 
the  applicant,  and  any  arrangement  or  agree- 
ment whatever,  which  is  satisfactory  to  them, 
may  be  made  as  to  payment  for  such  services. 
Fi^  &  Hunter  Co.  v.  New  England  Home- 
stake  Min.  Co.,  (1912)  28  S.  D.  688,  134 
N.  W.  798. 


Vol.  V,  p.  52,  sec.  2337. 

Construction.  —  This  section  is  further  con- 
gressional recognition  that  land  near  but  not 
contiguous  to  known  veins  or  lodes  may  be 
nonmineral  and  enterable  as  such.  If  it  con- 
tains no  known  valuable  mineral  deposits,  it 
falls    into    the    nonmineral    or    agricultural 


class,  however  rich  in  minerals  are  the  ad- 
jacent lands.  To  attach  mineral  character 
to  lands,  it  is  not  sufficient  to  demonstrate 
that  adjacent  lands  are  mineral  in  character. 
United  States  v.  Kostelak,  (D.  G.  Mont. 
1913)  207  Fed.  447. 


Vol.  V,  p.  55,  sec.  2347. 

Purpose  of  statute. -—"  The  purpose  of 
Congress  is  manifest  to  withdraw  from  dis- 
position except  under  particular  restrictions 
those  limited  areas  of  the  public  domain 
which  in  general  opinion  based  upon  sub- 
stantial evidence  have  a  special  value  for 
mineral  contents  beyond  that  arising  from 
their  adaptation  to  agricultural  or  other  like 
uses.  True,  the  mineral  character  of  the  land 
must  be  known  at  the  time  of  the  grant,  and 
the  mineral  must  be  in  such  quantities  as  to 
justify  exploitation  .  .  .  but  that  does  not 
mean  a  positive,  absolute  certainty  which 
can  only  be  shown  by  actual  exposure  or  un- 
-covering,  nor  that  temporary  distance  from 


market   makes   unprofitable   the   mining   of 
any    but    a    very    thick    vein    or    deposit." 
United  States  v.  Diamond  Coal  &  Coke  Co., 
(C.  C.  A.  8th  Cir.  1911)  191  Fed.  786. 

Fraud.  —  An  agreement  to  acquire  title  to 
coal  lands  of  the  United  States  indirectly 
when  it  cannot  be  acquired  directly  consti- 
tutes an  attempted  fraud,  and  if  the  appar- 
ent title  is  so  procured  it  constitutes  fraud. 
Kennedy  v.  Lonabaugh,  (1911)  19  Wyo.  362, 
117  Pac.  1079,  Ann.  Cas.  1913E  133. 

Su£Scient  indictment.  —  See  United  States 
V.  Wells,  (C.  C.  A.  2d  Cir.  1912)  192  Fed. 
870. 
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Vol.  V,  p.  65,  MC.  SZiS.      MONEY  PAID  INTO  COURT.      Vol.  v,  p.  70,  sec.  »95. 

Vol.  V,  p.  55,  sec.  2348. 

A  corporation  Ib  an  association  of  persons  within  the  meaning  of  this  section.     United 
SUtes  V.  Colorado  Anthracite  Co.,  (1912)  225  U.  S.  219,  32  S.  Ct.  617,  56  U.  S.  (L.  ed.)  1063 


Vol.  V,  p.  56,  sec.  2350. 

Entry  of  one  person  for  another.  —  "While 
the  coal-land  law  does  not  expressly  prohibit 
an  entry  by  one  person  for  the  benefit  of  an- 
other, it  does  limit  the  quantity  of  land  that 
may  be  acquired  thereunder  by  one  person 
to  160  acres,  and  the  quantity  that  may  be 
acquired  by  an  association  of  persons  to  320 
acres  and,  in  exceptional  instances,  640  acres ; 
and  it  declares  that  its  sections  *'shall  be  held 
to  authorize  only  one  entry  by  the  same  per* 
son  or  association  of  persons;  and  no  associa- 
tion of  persons  any  member  of  which  shall 
have  taken  the  benefit  of  such  sections,  eHtier 
as  an  individual  or  as  a  member  of  any  other 
association,  shall  enter  or  hold  any  other 
lands  under  the  provisions  thereof;  and  no 
member  of  any  association  which  shall  have 
taken  the  benefit  of  such  sections  shall  enter 
or  hold  any  other  lands  under  their  provis- 
ions." These  restrictions,  as  this  court  has 
held,  forbid  individuals  and  associations 
from  acquiring  public  coal  land  in  excess  of 
the  quantities  prescribed,  whether  directly 
by  entries  in  their  own  names  or  indirectly 
by  entries  made  for  their  benefit  in  the  names 
of  others.     And  so,  one  person  cannot  law- 


fully make  an  entry  in  the  interest  of  an- 
other who  has  had  the  benefit  of  the  law, 
or  in  the  interest  of  an  association  where  it 
or  any  of  its  members  had  held  the  benefit 
thereof,  or  in  the  interest  of  a  person  or  an 
association  where  he  or  it  has  not  had  such 
benefit  but  is  seeking,  through  entries  made 
or  to  be  made  by  others  in  his  or  its  interest, 
to  acquire  a  greater  quantity  of  land  than 
is  permitted  by  the  law.  But  there  is  no 
proiiibition,  express  or  implied,  against  an 
entry  by  a  qualified  person  for  the  benefit  of 
another  person  or  association  where  he  or  it 
is  fully  qualified  to  make  the  entry  in  his 
or  its  own  name,  and  is  not  seeking  to  evade 
the  restrictions  in  respect  to  quantity."  See 
also  United  States  v.  Colorado  Anthracite 
Co.,  (1912)  225  U.  S.  219,  32  S.  Ct.  617,  66 
U.  S.  (L.  ed.)  1063;  United  States  v.  Home 
Coal  &  Coke  Co.,  (C.  C.  A.  8th  Cir.  1912/ 
200  Fed.  910. 

Alaska  coal  lands.  —  The  restrictive  feat- 
ures of  this  section  are  applicable  to  the  sale 
of  coal  lands  in  Alaska.  United  State.!  ▼. 
Mundav,  (1911)  222  U.  S.  176,  32  S.  Ct.  63, 
56  U.  S.  (L.  ed.)  149. 


Vol.  X,  p.  235.       [Act  of  April  28,  190J,.^ 


This  act  is  cited  in  Cardoner  v.  Stanley  Consol.  Min.  &,  Mill.  Co.,  (C.  C.  Idaho  1911)  193 
Fed.  517. 


Vol.  X,  p.  236.      iAct  of  Pel.  12,  1903.-] 


The  phrase  ''annual  assessment  labor," 
found  in  this  act  cannot  be  construed  to  in- 
clude or  refer  to  work  done  upon  a  claim  to 
accomplish  a  discovery  thereon  in  order  to 
perfect  the  location.    The  use  of  that  phrase 


limits  the  aipplication  of  the  act  to  claims 
upon  which  discovery  has  been  made — claims 
upon  which  there  has  been  a  valid  and  com- 
pleted location.  Smith  v.  Union  Oil  COr 
(1913)   166  Cal.  217,  135  Pac.  966. 


MONEY  PAID  INTO  COURT. 


Vol.  V,  p.  70,  sec.  995. 

Attaching  money  in  custody  of  court. -^ 
Money  in  the  custody  of  the  federal  court 
is  not  subject  to  attachment  under  a  process 
issuing  out  of  a  state  court.  D.  B.  Martin 
Co.  V.  Shannonhouse,  (E.  D.  N.  C.  3913)  203 
Fed.  617,  wherein  the  court  said:  "The 
power  and  duty  of  a  .court  to  decide  for  it- 
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self  whether  property  in  its  possession  or 
under  its  control  can  be  taken  from  it  by 
process  issuing  from  another  court  is  es- 
sential to  its  right  and  duty  to  administer 
to  its  suitors  such  remedy  as  according  to 
the  law  they  may  be  entitled,  and  to  enforce 
its  judgments." 


NATIONAL  BANKS. 


Vol.  V,  p.  82,  sec.  5136. 

Fixing  terms  of  officers.  —  Subject  to  the 
free  exercise  by  its  board  of  directors  of  its 
power  to  remove  him  at  its  pleasure  at  any 
time,  a  national  bank  may,  by  its  articles  of 
incorporation  and  by-laws,  fix  the  terms  of 
office  of  its  president,  or  of  any  other  minis- 
terial officer,  and  the  term  so  fixed  becomes 
his  legal  term  of  office,  although  during  that 
term  he  is  subject  to  recall  by  the  board 
under  this  section.  Rankin  v.  Tygard,  (C. 
G.  A.  8th  Gir.  1912)   198  Fed.  795. 

Banking  Powers. 

Dealing  in  stocks  of  other  corporations. — 
To  the  same  effect  as  the  original  note,  see 
Barron  v.  M'Kinnon,  (C.  G.  A.  Ist  Gir.  1912) 
196  Fed.  933;  McBoyle  v.  Union  Nat.  Bank, 
(1912)  162  Gal.  277,  122  Pac.  458.  In  the 
former  case  the  court  said:  ''Section  5136 
defines  the  general  powers  of  national  banks 
in  carrying  on  the  business  of  banking*.  No 
express  power  to  deal  in  stocks  is  conferred 
by  this  section,  and  it  has  been  uniformly 
held  by  the  Supreme  Gourt,  beginning  witn 
the  case  of  First  National  Bank  v.  National 
Exchange  Bank,  92  U.  S.  122,  128,  23  L.  ed. 
679,  that  a  prohibition  to  deal  in  stocks  is 
to  be  implied  from  the  failure  to  grant  the 
power.  It  is  also  settled  that  the  statutes 
of  the  United  States  constitute  the  measure 
of  the  authority  of  such  corporations,  and  that 
they  cannot  rightfully  exercise  any  powers 
except  those  expressly  granted,  or  which  are 
incidental  thereto.  California  Bank  r.  Ken- 
nedy, 167  U.  S.  362,  366,  17  Sup.  Gt.  831, 
42  L.  ed.  198.  The  cases  arising  under  this 
section,  upon  which  the  defendant  relies,  are 
cases  in  which  a  national  bank  had  acquired 
stock  of  another  corporation,  and  in  which 
it  was  sought  to  enforce  its  liability  as  a 
stockholder  in  a  suit  by  the  receiver  of  such 
corporation.  The  first  and  leading  case  is 
California  Bank  v.  Kennedy,  supra.  In  the 
opinion  in  that  case  the  court,  at  page  366 
of  167  U.  S.,  at  page  833  of  17  Sup.  Ct.,  (42 
L.  ed.  198),  states  the  question  in  issue  as 
follows:  The  California  National  Bank,  one 
of  the  defendants,  has  appealed  upon  the 
ground  that,  by  virtue  of  the  statutes  under 
which  it  is  org:anized,  it  had  no  power  to  be- 
come a  stockholder  in  another  corporation, 
and  that  its  act  in  becoming  such  stockholder 
is  so  far  ultra  vires  that  it  cannot  be  made 
liable  for  any  portion  of  the  indebtedness  of 
the  corporation.'  The  opinion  proceeds:  *No 
express  power  to  acquire  the  stock  of  another 
corporation  is  conferred  upon  a  national 
bank,  but  it  has  been  held  that,  as  incidental 
to  the  power  to  loan  money  on  personal  se- 
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curity,  a  bank  may  in  the  usual  course  of 
doing  such  business  accept  stock  of  another 
corporation  as  collateral,  and  by  the  enforce- 
ment of  its  rights  as  pledgee  it  may  become 
the  owner  of  the  collateral  and  be  subject  to 
liability  as  other  stockholders.  Nationa'i 
Bank  v.  Case,  99  U.  S.  628,  [25  L.  ed.  448]. 
So,  also,  a  national  bank  may  be  conceded  to 
possess  the  incidental  power  of  accepting  in 
good  faith  stock  of  another  corporation  as 
security  for  a  previous  indebtedness.  It  is 
clear,  however,  that  a  national  bank  does  not 
possess  the  power  to  deal  in  stocks.  The 
prohibition  is  implied  from  the  failure  to 
grant  the  power.  First  National  Bank  v. 
National  Exchange  Bank,  92  U.  S.  122,  128, 
[23  L.  ed.  679].  Whatever  divergence  of 
opinion  may  arise  on  this  question  from  con- 
flicting adjudications  in  some  of  the  state 
courts,  in  this  court  it  is  settled  in  favor  of 
the  right  of  the  corporation  to  plead  its 
want  of  power;  that  is  to  say,  to  assert  the 
nullity  of  an  act  which  is  an  ultra  vires  act,' 
After  citing  authorities,  the  opinion  pro- 
ceeds: 'Applying  the  principles  of  law  thus 
settled  to  the  case  at  bar,  the  result  is  free 
from  doubt.  The  power  to  purchase  or  deal 
in  stock  of  another  corporation,  as  we  have 
said,  is  not  expressly  conferred  upon  na- 
tional banks,  nor  is  it  an  act  which  may  be 
exercised  as  incidental  to  the  powers  ex- 
pressly conferred.  A  dealing  in  stocks  is 
consequently  an  ultra  vires  act.  Being  such, 
it  is  without  efficacv.  Pearce  v.  Railroad 
Company,  21  How.  441,  445,  [16  L.  ed.  184]. 
Stock  so  acquired  creates  no  liability  to  the 
creditors  of  the  corporation  whose  stock  was 
attempted  to  be  transferred.'  A  similar  ques- 
tion was  before  the  court  in  Concord  Na- 
tional Bank  v.  Hawkins,  174  U.  S.  364.  19 
Sup.  Ct.  739,  43  L.  ed.  1007  and  First  Na- 
tional Bank  of  Ottawa  v.  Converse,  200  U.  S. 
425,  26  Sup.  Gt.  306,  50  L.  ed.  537,  and  the 
doctrine  laid  down  in  California  Bank  v. 
Kennedy  was  affirmed.  These  cases  establish 
two  propositions:  First,  that  a  national 
bank  does  not  possess  the  power  to  deal  in 
stocks;  and,  second,  the  right  of  the  bank 
to  plead  its  want  of  power — in  other  word& 
to  assert  the  nullity  of  the  ultra  vires  act, 
in  a  suit  brouffht  by  a  receiver  to  enforce 
the  bank's  liability  as  a  stockholder." 

Maintaininji:  suit  on  commercial  paper  in 
hands  for  collection.  —  A  national  bank  can- 
not act  as  a  technical  trustee  and  hold  land 
for  the  benefit  of  third  persons.  It  cannot, 
for  example,  act  as  trustee  under  a  rail- 
road mortgage,  nor  take  title  to  property  to 
be  held  for  the  life  of  the  grantor,  with  re- 
mainder to  his  children.     Every  such  trans- 
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action  would  be  voidable  at  the  instance  of 
the  Government.  .  .  .  But  under  Revised 
Statutes,  §  5136,  'It  may  exercise  all  such 
incidental  powers  as  shall  be  necessary  to 
carry  on  banking/  and  it  may  therefore  act 
as  a  fiduciary  and  occupy  a  trust  relation  in 
matters  connected  with  that  business.  It 
may  do  those  acts  and  occupy  those  relations 
which  are  usual  or  necessary  in  making  col- 
lections of  commercial  paper  and  other  evi- 
dences of  debt.  It  is  both  usual  and  proper 
for  the  legal  title  to  negotiable  instruments 
to  be  vested  in  a  bank  by  mere  endorsement 
for  purposes  of  collection,  holding  the  pro- 
ceeds as  the  endorser  directs.  There  is  no 
difference  in  law  if  the  title  is  conveyed  by 


a  lengthier  and  more  formal  instrument.  la 
both  cases  the  bank  takes  the  l^al  title  for 
the  purpose  of  demand  and  collection,  is  a 
proper  case,  there  is  no  reason  why  it  might 
not  go  further  and  institute  suit  thereon  in 
its  own  name  for  the  recovery  of  what  maj 
be  due.  If  the  transfer  was  made,  or  the 
suit  was  being  maintained,  for  purposes  not 
authorized  by  the  charter  of  the  bank,  and  if 
the  defendant  was  in  a  position  where  hii 
rights  were  prejudiced  thereby,  it  would  be 
incumbent  on  him  to  raise  that  defense  at 
the  outset  of  the  litigation,  or  as  soon  as 
he  learned  that  fact.  Miller  y.  Ki ug»  (1912) 
223  U.  S.  505,  32  S.  Ct.  243,  56  U.  S.  (L. 
ed.)   528. 


Vol.  V,  p.  93,  sec.  5137. 

A  conveyance  of  real  estate  to  a  national 
bank  in  violation  of  the  prohibition  contained 
in  this  section  is  not  void,  but  only  voidable. 
Barron  v.  M'Kinnon,  (C.  C.  A.  1st  Gir.  1912) 
196  Fed.  933. 

A  loan  made  by  a  national  bank  upon  real 
estate  security,  although  prohibited  by  this 


section  is  voidable,  and  not  void,  and  the 
soverei&:n  alone  can  be  heard  to  object.  Its 
ultra  vires  nature  cannot  be  pleaded  as  a  de- 
fense by  the  debtor.  First  Nat.  Bank  of 
Westhope  v.  Messner,  (1913)  25  N.  D.  263, 
141  N.  W.  999. 


Vol.  V,  p.  105,  sec.  5151. 

Warranty  as  "contract"  or  "engagement." 
-7-  Shareholders  are  responsible  on  the  war- 
ranty of  a  bank  contained  in  a  deed  executed 
by  it,  such  warrant  being  a  "contract"  and 
an  ''engagement"  within  the  meaning  of  this 
section.  McLean  v.  Moore,  (Tex.  1912)  145 
S.  W.  1074. 

Statute  of  limitations.  —  In  the  absence  of 
any  provision  in  this  act  creating  the  double 
liability  of  stockholders  of  national  banks 
fixing  a  period  of  limitation  within  which 
actions  for  its  enforcement  must  be  brought, 
the  statute  of  limitations  of  the  state  where 
suit  is  brought  governs,  so  far  as  applicable. 
But  the  period  of  limitation  will  commence 
to  run  only  from  the  time  the  cause  of  ac- 
tion has  fully  matured  through  the  making 
of  an  assessment  and  the  arrival  of  the  day 
when  it  becomes  payable.  Rankin  v.  Miller, 
(D.  C.  Del.  1913)  207  Fed.  602. 

This  section  contrasted  with  the  following 
section.  —  "Both  sections  deal  with  the  sub- 
ject of  the  double  liability  of  stockholders 
of  national  banks,  and  each  of  them  has  for 
its  purpose  the  enforcement  of  such  liability. 
The  variances  between  them  are  due  to  the 
essential  difference  in  the  circumstances  un- 
.der  which  they  respectively  are  intended  to 
operate.  Considering  them  in  their  relation 
to  a  living  stockholder,  on  the  one  hand,  and, 
on  the  other,  to  the  estate  of  a  deceased 
stockholder,  it  is  clear  upon  their  face  that 
Ooni^ress  in  their  enactment  had  in  view  a 
practical,  reasonable  and  consistent  plan  for 
the  collection  of  assessments  of  the  double  li- 
abilitv.  In  the  case  of  a  living  stockholder, 
the  amount  of  the  assessment  against  him 
was  intended  to  be  paid  by  him,  and  suit 
oould  be  maintained  against  lilm  as  a  stock- 
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holder  for  its  recovery  whenever  it  matured. 
In  the  case  of  a  deceased  stockholder,  who 
for  the  purpose  of  the  payment  of  his  share 
of  the  assessment  was  represented  by  his  efr 
tate,  it  was  intended  that  the  sUtutory  lia- 
bility should  attach  to  it  in  the  hands  of  his 
executors  or  administrators  as  a  charge  or 
lien.  And  it  fairly  is  to  be  assumed  that 
as  Congress  intended  individual  responsibili- 
ty of  the  stockholders  to  serve  as  security 
for  the  payment,  in  the  case  of  a  living  stock- 
holder, of  his  share  of  an  assessment,  so  it 
equally  intended  such  charge  or  lien  to  serve, 
in  the.  absence  of  countervailing  equities,  as 
such  securitv  in  the  case  of  a  deceased  stock- 
holder. Section  6152  expressly  provides  that 
'the  estates  and  funds'  in  the  hands  of  *per- 
sons  holding  stock  as  executors*  shall  be 
'liable  in  like  manner  and  to  the  same  extent 
as  the  testator  .  .  .  would  be,  if  living 
and  competent  to  act  and  hold  the  stock  in 
his  own  name.'  l"his  provision  shows  a  leg- 
islative intent  that  the  charge  or  lien  upon 
the  estate  of  a  deceased  stockholder  in  favor 
of  the  creditors  of  a  national  bank,  shall,  in 
the  absence  of  superior  countervailing  rights 
or  equities,  be  regarded  and  enforced  equally 
as  the  individual  responsibility  of  living 
stockholders.  Further,  section  6151  '.n  pro- 
viding for  double  liability  declares  that  the 
stockholders  shall  be  'held  individually  n- 
aponsible,  equally  and  ratably,  and  not  one 
for  another,'  for  the  debts  of  a  national 
bank;  and  that  section  when  read  in  connec- 
tion with  section  5152  which,  as  before  stat- 
ed, also  deals  with  the  subject  of  the  enforce- 
ment of  the  double  lialnlity,  affords  addi- 
tional reason  to  support  the  conclusion  that 
Congress    intended    the    enforcement    of   the 
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<;harge  or  lien  upon  the  estate  of  a  deceased 
stockholder  equally  with  the  enforcement  of 
the  individual  responsibility  of  living  stock- 
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holders  to  serve  as  means  for  the  accomplish- 
ment of  the  purpose  of  the  statute."  Kankin 
y.  Miller,  (D.  C.  Del.  1913)  207  Fed.  602. 


This  section  is  cited  in  United  States  t.  National  Bank  of  Commeroe  of  Seattle.  Wash., 
(C.  C.  A.  9th  Cir.  1913)  205  Fed.  433. 


Vol.  V,  p.  133,  sec.  5198. 

II.  Pathent  of  Usubt. 

Extension  or  renewal  notes.  —  The  pay- 
ment contemplated  by  this  section  is  an  ac- 
tual pajrment  and  not  a  further  promise  to 
pay,  consequently  the  giving  of  a  renewal 
note  will  not  sustain  a  recovery  from  a  na- 
tional bank  on  account  of  usurious  interest 
in  the  original  note.  First  Nat.  Bank  of 
Tishomingo  v.  Latham,  (1913)  37  Okla.  286, 
132  Pac.  897. 

IV.  Penalty. 

Constitutionality.  —  The  fact  that  a  pen- 
alty for  usury  may  be  recovered  from  a  na- 
tional bank  but  not  from  a  state  bank,  does 
not  render  the  law  obnoxious  to  the  consti- 
tutional requirements  of  a  state  that  all  laws 
of  a  general  nature  have  uniform  operation. 
It  is  sufficient  answer  to  this  suggestion  to 
say  that  laws  are  of  imiform  operation,  if 
they  apply  to  all  persons  in  like  situation. 
Ingraham  v.  Merchants'  Nat«  Bank  of  Greene, 
(1913)    153   la.  408,  132  N.  W.  869. 

Jurisdiction  of  state  courts.  —  It  is  well  ' 
established  that  the  state  courts  have  con- 
current jurisdiction  in  all  matters  wherein 
the  jurisdiction  of  the  federal  courts  is  not 
made  exclusive  by  the  Constitution  or  acts 
of  Congress.  But  jurisdiction  is  expressly 
conferred  upon  state  courts  by  the  latter 
part  of  section  5198.  McCormick  v.  Smith, 
(1913)  23  Idi^ho  487,  130  Pac.  999. 

This  section  expressly  confers  jurisdiction 
upon  all  state  courts  which,  under  the  state 
law,  already  have  jurisdiction  "in  similar 
cases."  The  limitation  to  courts  having  ju- 
risdiction in  similar  cases  does  not  mean 
that  only  state  courts  may  have  jurisdiction, 
where  the  state  imposes  the  same  penalty; 
nor  does  it  limit  the  jurisdiction  to  cases 
where  the  penalty  provided  by  the  state  law 
is  alone  involved:  What  the  United  States 
statutes  undoubtedly  mean  is  that  any  state 
court  that  has  jurisdiction  of  actions  involv- 
ing the  question  of  usury  shall  have  jurisdic- 
tion of  actions  arisin.&^  under  them.  Ingra- 
ham V.  Merchants*  Nat.  Bank  of  Greene, 
(1911)  153  la.  408,  332  N.  W.  869. 

Limitation  of  action.  —  The  statute  of 
limitations  begins  to  run  from  the  date  of 
the  payment  of  the  usurious  interest.  Mc- 
Carthy ▼.  First  Nat.  Bank  of  Rapid  City, 
South  Dakota,  (1912)  223  U.  S.  493,  32  S. 
Ct.  240,  66  U.  S.  (L.  ed.)  616,  wherein  the 
court  said:  "That  the  statute  does  not  be- 
gin to  run  from  the  date  of  the  loan,  nor 
from  the  date  of  the  satisfaction  of  the  debt, 

F.  S.  A.  Supp. — 47.  737 


but  from  the  date  interest  is  paid,  appears 
from  an  analysis  of  the  two  classes  of  cases 
referred  to  in  Rev.  Stat,  f  5198,  noting  that 
^interest  paid'  in  the  last  clause  is  u»ed  in 
contradistinction  to  interest  'reserved  or 
charged,'  in  the  first  sentence  of  the  section. 
Banks  may  make  ordinary  loans  and  charge 
interest  to  be  collected  at  the  maturity  of 
the  note.  But  as  they  usually  reserve  and 
deduct  it  in  advance,  by  way  of  discount, 
the  statute  is  framed  so  as  to  apply  to  cases 
where  the  interest  is  paid  by  the  debtor  as 
well  as  to  those  in  which  it  is  reserved  by 
the  bank.  These  deductions  by  way  of  dis- 
count are  not  treated  as  payments.  They  do 
not  come  out  of  the  debtor's  pocket,  though 
they  lessen  the  amount  which  he  receives 
when  the  loan  is  made,  and  when  sued  he 
may  plead  usury  and  escape  liability  for  the 
amount  thus  charged  or  retained.  But,  such 
reservation  by  the  bank,  not  being  a  payment 
made  by  the  debtor,  he,  of  course,  cannot 
avail  himself  of  the  right  to  maintain  a  suit 
given  only  to  those  who  have  paid  interest. 
But  when  the  debtor  actually  makes  a  pay- 
ment, as  interest,  and  the  bank  knowingly 
receives  and  appropriates  it  as  such,  the 
usurious  transaction  is  complete,  the  right 
of  the  one  and  the  liability  of  the  other  is 
fixed,  the  cause  of  action  arises  and  the 
statute  of  limitations  begins  to  run.  There 
is  no  locus  penitentiee.  That  privilege  is  on- 
ly granted  to  those  banks  which,  having 
charged  usury,  may,  by  a  refusal  to  accept 
interest  when  tendered,  show  that  thev  will 
not  carry  the  illegal  contract  into  execution, 
and  thus  escape  the  two-fold  penalty. 

"Those  courts  which  hold  that  the  statute 
begins  to  run  from  the  payment  of  the  debt, 
instead  of  the  payment  of  the  interest,  have 
been  influenced  by  statements  of  Mr.  Justice 
Harlan  in  McBroom  v.  Scottish  Mort.ffage  & 
Land  Investment  Co.,  (1894)  153  U.  S.  318, 
which  involved  the  construction  of  the  usury 
statute  of  the  Territory  of  New  Mexico. 
That  act  differed  in  several  respects  from 
Rev.  Stat.  §  6198.  But  that  case  did  not 
rule  that  in  a  suit  under  the  act  of  Congress 
the  statute  did  not  run  from  the  date  usury 
was  paid  and  received  as  such.  This  court 
did  not  understand  that  such  was  the  mean- 
ing of  that  case,  as  appears  from  his  opinion 
in  Brown  v.  Marion  Nat.  Bank,  (1898)  169 
U.  S.  416,  which  involved  a  construction  of 
Rev.  Stat.  §  5198.  For  he  there  points  out 
the  difference  between  'paying'  and  'agreeing 
to  pay,'  and  says  that,  'if  at  any  time  the 
obligee   actually   pays  usurious  interest,   as 
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such,  the  viBuriouB  transaction  must  be  held 
to  have  then  and  not  before  occurred,  and 
he  must  sue  within  two  years  thereafter.'" 

The  bank  incurs  the  penalty  when  it  ex- 
acts the  usury.  The  right  of  action  for  the 
penalty  accrues  when  the  usury  is  paid. 
Duit  under  this  statute  is  not  postponed  un- 
til the  debt  is  paid,  and  a  bill  is  not  demur- 
rable for  failure  to  aver  payment  of  the 
5rincipal  obligation.  Meredith  v.  American 
fat.  Bank  of  Sparta,  (Tenn.  1013)  153  8. 
W.  479. 

In  an  action  against  a  national  bank 
brought  under  the  provisions  of  this  section 
to  recover  the  penalty  therein  provided  for 
charging  usurious  interest,  where  all  the 
evidence  shows  that  the  interest  was  paid 
within  two  years  from  the  time  the  action 
was  commenced,  it  is  not  error  to  fail  to  in- 
struct that  the  "usurious  transaction"  had 
reference  to  the  time  of  actual  payment  of 
the  interest  from  which  the  penalty  arises, 
and  not  the  time  of  making  the  usurious 
contract.  Western  Union  Tel.  Co.  v.  Foy, 
(1912)   32  Okla.  801,  124  Pac.  305. 

Twice  the  amount  of  the  entire  interest 
paidt  and  not  twice  the  sum  by  which  the 
interest  received  exceeded  the  lawful  rate,  is 
the  measure  of  recovery  from  a  national 
bank  under  this  statute.  Meredith  v.  Ameri- 
can Kat.  Bank  of  Sparta,  (Tenn.  1913) 
153  S.  W.  479. 


Accord  aad  aatisfaction.  —  In  an  actios 
brought  to  recover  the  penalty  provided  for 
the  payment  of  usurious  interest,  facts  con- 
stituting accord  and  satisfaction  cannot  be 
proven  under  the  general  allegation  of  pay- 
ment. First  Nat.  Bank  of  Tishomingo  v. 
Latham,  (1913)  87  Okla.  286,  132  Pac  891. 

y.  Statutobt  Bucidt  Exclusivk. 

In  geseraL  —  As  without  the  statute  there 
can  be  no  reeoverr  from  the  bank  for  usuri- 
ous interest  actually  paid,  and  as  the  statute 
which  creates  the  right  to  such  recovery  also 
prescribes  the  rem^y,  that  remedy  u  ex- 
clusive of  all  others  for  the  enforcement  of 
such  right.  Reese  ▼.  Colquitt  Nat.  Bank, 
(1913)  12  Ga.  App.  472,  77  8.  E.  320;  Chip- 
man  V.  Farmers'  k  Merchants'  Kat.  Bank, 
(1913)  121  Md.  343,  88  Atl.  151;  Merehaats' 
Nat.  Bank  ▼.  Sharkey,  (1913)  64  Ore.  32, 
128  Pac.  1005. 

State  statutes  relating  to  usury,  and  pre- 
scribing penalties  for  the  charging,  reserving, 
or  taking  of  usury,  have  no  application  to 
negotiable  instruments  held  by  national 
banks.  Reese  v.  Colquitt  Nat.  Bank,  (1913) 
12   Ga.  App.  472,   77   S.  £.  320. 

Set-off  of  interest  paid.  —  To  the  same  ef- 
fect as  the  original  note,  see  Merchants'  Nat 
Bank  v.  Sharkey,  (1913)  64  Ore.  32,  128 
Pac.  1005;  Rushing  ▼.  Citizens'  Nat.  Bank 
of  PUinview,  (Tex.  1913)  162  S.  W.  460. 


Vol.  V,  p.  140,  sec.  5201. 

The  United  States  alone  can  complain  of 
a  violation  of  this  section  by  a  national  bank, 
at  least  after  the  contract  of  pledge  has 
been  executed  by  foreclosure.  First  Nat. 
Bank  of  Lake  Charles  v.  Lanz,  (C.  C.  A.  5th 
Cir.  1913)   202  Fed.  117. 

Effect  of  ultra  vires  loan.  —  In  Barron  v. 
M'Kinnon,  (C.  C.  A.  1st  Cir.  1912)  196  Fed. 
933  the  court  said:  "Several  cases  have 
arisen  under  this  section  where  national 
banks  have  loaned  money  on  their  own  shares 
of  stock  or  purchased  such  shares,  in  vio- 
lation of  this  section  of  the  statute.  In 
these  cases  the  court  has  held,  as   in  tho 


casrs  relating  to  real  estate,  that  the  bank's 
title  to  stock,  obtained  under  these  ultra 
vires  transactions,  is  not  void,  but  only  void- 
able, and  hence  that  the  bank  can  convey  a 
good   title  to  a   purchaser." 

Security  necessary  to  prevent  loss.  —  This 
section  does  not  prohibit  a  national  bank 
from  accepting  a  pledge  of  its  own  capital 
stock,  when  to  do  so  is  necessary  to  secure 
the  payment  of  an  unsecured  pre-existing 
debt,  and  so  prevent  loss  to  the  bank.  First 
Nat.  Bank  of  Lake  Charles  v.  Lanz,  (CCA 
5th  Cir.  1913)  202  Fed.  117. 


Vol.  V,  p.  145,  sec.  5209. 

VI.  False  Entries. 

What  are  false  entries.  —  'The  statute 
prohibits  making  false  entries.  Neither  false 
reports  nor  false  verifications  are  within  the 
statute.  False  entries  in  reports  are  un- 
true statements  of  items  of  account,  by  writ- 
ten words,  figures,  or  marks  made  therein. 
Within  the  statute  here  involved  they  are 
the  oflfense  of  him  only  who  knowingly  made 
them  or  caused  them  to  be  made.  He  who  is 
not  so  responsible  for  a  false  entry  is  not 
guilty  of  making  a  false  entry,  though  he 
verifies  the  association's  report  containing 
it."  United  States  v.  Herrig,  (D.  C  Mont. 
1913)    204  Fed.  124. 
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Who  liable.  —  'The  statute  admits  only  of 
the  construction  that  the  false  entry  must 
be  made  by  the  ofiicer  of  the  bank  in  person, 
or,  if  by  another,  the  latter  must,  in  an  af- 
firmative way,  be  authorized  or  directed  by 
the  ofiScer  to  make  the  particular  entry. 
Familiar  rules  for  the  strict  construction  ot 
criminal  statutes  demand  this.  By  no  prop- 
er construction  of  the  language  of  section 
5209  can  the  court  hold  that  the  mere  con- 
cealment by  the  president  of  a  national  bank  . 
of  information  from  a  bookkeeper  who  in 
ignorance,  but  without  any  instructions  from 
the  president,  makes  an  entry  on  his  own 
motion,  shall  be  equivalent  to  the  president 


Vol  Vy  p.  145,  sec.  5209. 
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Vol.  V,  p.  157,  sec.  5219. 


himself  making  the  false  entry  within  the 
meaning  of  the  statute."  United  States  y. 
McClarty,    (W.  D.  Ky.  1911)    191  Fed.  623. 

Vn.  AlDEBS  AKD  AbETTOBS. 

The  words  ''aids  and  ahets"  are  to  be  given 
their  natural  import,  but  they  apparently 
render  necessary  some  concrete  act.    Keliher 

Vol.  V,  p.  152,  sec.  5210. 

Inspection  of  list  by  stockholders. —- A 
stockholder  in  a  bank  is  entitled  to  inspect 
the  list  of  stockholders,  and  his  motive  for 

Vol.  V,  p.  152,  sec.  5211. 

The  rexK>rt  must  contain  a  true  statement 
of  the  condition  of  the  bank  and  the  mak- 
ing and  publishing  of  a  false  report  is  pro- 


▼.  United  States,    (C.  C.  A.  1st  Cir.  1912) 
193  Fed.  8. 

Officers  of  bank.  —  The  language  of  the 
statute  is  broad  enough  to  include  the  officers 
of  the  bank  among  those  who  may  be  charged 
with  aiding  and  abetting,  for  it  refers  to 
"every  person."  Kettenbach  v.  United  States, 
(a  a  A.  9th  Cir.  1913)  202  Fed.  377. 


wishing  to  inspect  the  list  is  wholly  imma- 
terial. Murray  v.  Walker,  (1913)  156  Ky. 
636,  161  S.  W.  612. 


hibited.     Thomas  v.  Taylor,    (1912)    224  U. 
8.  73,  32  S.  Ct.  403,  56  U.  8.  (L.  ed.)  673. 


Vol.  V,  p.  154,  sec.  5213. 

This  section  is  cited  in  United  States  v.  Herrig,  (D.  C.  Mont.  1913)  204  Fed.  124. 


Vol.  V,  p.  157,  sec.  5219. 

I.  Limit  of  State  Taxation. 

Power  to  tax  in  general.  —  This  statute,  in 
effect,  provides  that  shares  of  stock  in  na- 
tional banks  may  be  taxed  by  the  state,  pro- 
vided no  discrimination  is  made  against  such 
shares  in  favor  of  shares  of  stock  of  other 
banks  in  competition  with  national  banks. 
Des  Moines  Nat.  Bank  v.  Des  Moines,  (1911) 
153  la.  336,  133  N.  W.  767. 

The  purpose  of  Congress  in  fixing  limits  to 
state  taxation  on  investments  in  the  shares 
of  national  banks  was  to  render  it  impossible 
for  the  state  in  levying  such  a  tax  to  create 
and  foster  an  unequal  and  unfriendly  com- 
petition by  favoring  institutions  or  individu- 
als carrying  on  a  similar  business  and  oper- 
ations and  investments  of  a  like  character. 
First  Nat.  Bank  of  Nephi  v.  Christensen, 
(1911)   39  Utah  568,  118  Pae.  778. 

Personal  property  exempt.  —  This  section 
alone  furnishes  the  measure  of  the  power  of 
a  state  to  tax  national  banks,  thoir  proper- 
ty, or  their  shares.  By  its  unambiguous 
provisions,  the  power  is  confined  to  a  taxa- 
tion of  the  shares  of  its  stock  in  the  names 
of  and  against  the  shareholders,  and  to  an 
assessment  of  the  real  estate  in  the  name 
of  and  against  the  bank  itself.  The  necessa- 
ry effect  is  to  forbid  and  prevent,  of  course, 
the  state  from  assessing  or  taxing  at  all  any 
of  the  personal  property  of  such  institutions. 
Tarrant  v.  Bessemer  Nat.  Bank,  (1912)  7 
Ala.  App.  285,  61  So.  47. 

Taxation  of  depositor's  credits.  —  Taxation 
by  the  state  of  credits  belonging  to  depositors 
is  permitted  under  this  section  provided  the 
scheme  of  taxation  adopted  does  not  consti- 
tute an  injurious  discrimination.  Clement 
Nat.   Bank  v.  Vermont,    (1913)    231   U.  S. 
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120,  34  S.  Ct.  31,  wherein  the  court  said. 
"The  object  is  to  prevent  hostile  discrimina- 
tion and  for  this  purpose  a  standard  is  fixed. 
.  .  .  With  respect  to  the  taxation  of  de- 
positors' credits,  the  federal  statutes  do  not 
prescribe  a  rule;  and,  the  property  being 
normally  subject  to  the  state  s  taxing  pow- 
er, there  is  no  warrant  for  implying  a  re- 
striction which  would  extend  beyond  the  re- 
quirements of  protection  from  the  prejudicial 
effect  of  such  exactions  as  would  be  unjustly 
discriminatory." 

Federal  decisions  controlling.  —  The  power 
of  a  state  to  tax  national  banks  or  the  shares 
of  stock  in  such  banks  is  derived  from  Con- 
gress, and  the  decisions  of  the  United  States 
Supreme  Court  on  questions  touching  the 
power  of  the  state  in  this  respect  are  con- 
trolling. Des  Moines  Nat.  Bank  v.  Des 
Moines,  (1911)  153  la.  336,  133  N.  W.  767. 

n.  The  Ruub  as  to  Discrimination. 

Different  systems  of  taxation.  —  A  state  is 
not  obliged  to  apply  the  same  system  to  the 
taxation  of  national  banks  that  it  uses  in 
the  taxation  of  other  property,  provided  no 
injustice,  inequality  or  unfriendly  discrimi- 
nation is  inflicted  upon  them.  Amoskeag 
Sav.  Bank  v.  Purdy,  (1913)  231  U.  S.  373, 
34  S,  Ct.  114. 

Exact  equality  not  required.  —  The  lan- 
guage of  the  statute  clearly  prohibits  dis- 
crimination against  shareholders  in  national 
banks  and  in  favor  of  the  shareholders  of 
competing  institutions,  but  it  docs  not  re- 
quire that  the  scheme  of  taxation  shall  be  so 
arranged  that  the  burden  shall  fall  upon 
each  and  every  shareholder  alike,  witliout 
distinction   arising  from   circumstances   per- 
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sonal  to  the  individual.  Amoekeag  SaT. 
Bank  v.  Purdy,  (1913)  231  U.  S.  373,  34  S. 
Ct.  114. 

How  question  of  diacrimiiiation  determined. 
—  The  question  whether  an  owner  of  na- 
tional bank  shares  has  been  subjected  to  a 
state  tax  in  excess  of  the  limitation  im- 
posed by  this  section,  is  a  practical  question, 
to  be  determined  by  considering  whether  he 
is  actually  discriminated  against  in  favor  of 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  state.  Amoskeag  Sav. 
Bank  v.  Purdy,  (1913)  231  U.  S.  373,  34 
S.  Ct.  114. 

The  term  'Moneyed  capital.^'  —  Moneyed 
capital  does  not  mean  all  capital  the  value 
of  which  is  measured  in  terms  of  money,  nor 
all  forms  of  investments  in  which  the  in- 
terest of  the  owner  is  expressed  in  money, 
nor  shares  of  stock  in  railroad,  mining 
companies,  manufacturing  companies,  or  oth- 
er corporations  represented  by  certificates 
showing  that  the  owner  is  entitled  to  an  in- 
terest expressed  in  money  value  in  the  entire 
capital  and  property  of  the  corporation,  nor 
personal  property,  such  as  ordinary  chattels 
or  commodities,  nor  investments  in  the  va- 
rious manufacturing  and  industrial  enter- 
prises; but  does  include  shares  of  stock  or 
other  interest  owned  by  individuals  in  enter- 
prises in  which  the  capital  employed  in  car- 
rying on  its  business  is  money,  where  the  ob- 
ject of  the  business  is  the  making  of  profit 
by  the  use  of  money.  First  Nat.  Bank  of 
Nephi  V.  Ghristensen,  (1911)  39  Utah  568, 
118  Pac.  778.  See  to  the  same  effect  Des 
Moines  Nat.  Bank  v.  Des  Moines,  (1911) 
153  la.  336,  133  N.  W.  767. 

m.   EXEMPnONTS    AND    DbDUOTIONS. 

Deduction  of  indebtedness.  —  A  state  stat- 
ute providing  for  a  tax  on  bank  shares  in- 
cluding state  and  national  is  not  in  viola- 
tion of  this  section,  because  not  allowing 
any  deductions  for  the  owners'  debts.  Amos- 
keag Sav.  Bank  v.  Purdy,  (1913)  231  U.  S. 
373,  34  S.  Ct.  114,  wherein  the  court  said: 
'*It  is  not  insisted  that  this  tax  law  dis- 
criminates against  national  banks  or  the 
stockholders  thereof  as  compared  particularly 
with  individual  bankers,  trust  companies  or 
savings  banks.  The  ground  of  complaint  is 
that  S  24,  in  providing  that  owners  of  bank 
stock  (state  or  national)  shall  not  be  en- 
titled to  deduction  from  the  taxable  value 
of  their  shares  because  of  their  personal  in- 
debtedness, is  contrary  to  the  restriction  con- 

Vol.  V,  p.  1 70,  sec.  5234. 


Uined  in  §  6219,  Rev.  Stat.,  thai  the  sham 
of  national  banks  shall  not  be  taxed  "at 
a  greater  rate  than  is  assessed  upon  otlier 
moneyed  capital  in  the  handa  of  individml 
citizens  of  such  state,"  because  under  §  21 
of  the  Tax  Law  all  persons  are  permitted  to 
deduct  their  debts  from  their  other  taxable 
personal  property  in  general,  including,  as 
is  claimed,  other  moneyed  capital.  Plaintif 
in  error  relies  chiefly  upon  the  decision  of 
this  court  in  People  v.  Weaver,  (1879)  100 
U.  S.  539.  That  case  was  in  effect  a  reviev 
of  the  decision  of  the  Court  of  Appeals  of 
New  York  in  Peojple  v.  Dolan,  (1867*)  36  1(. 
Y.  59.  The  question  was  as  to  the  validity 
of  an  assessment  and  taxation  of  national 
bank  shares  in  the  city  of  Albany  under  the 
sUte  law  of  April  23,  1866  (N.  Y.  Laws 
1866,  p.  1647),  without  deduction  because  of 
the  indebtedness  of  the  taxpayer,  in  Tiev 
of  the  fact  that  under  other  laws  tiie  owners 
of  other  kinds  of  personal  property  were  en- 
titled to  have  the  amount  of  their  debts  de> 
ducted  from  the  valuation  for  the  purposes 
of  taxation.  The  state  court  in  the  DoUn 
Case  had  justified  the  method  adopted  in 
taxing  the  bank  shares,  upon  reasoning  that 
assumed  "that  while  Congress  limit^  the 
state  authorities  in  reference  to  tbe  ratio 
or  percentage  levied  on  the  value  of  its 
shares,  which  could  not  be  greater  than  on 
other  moneyed  capital  invested  in  the  state, 
it  left  the  matter  of^the  relative  valuation 
of  the  shares  and  of  other  moneyed  capital 
wholly  to  the  control  of  state  regulation." 
This  court  held  that  the  clause  in  §  5219, 
"that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed 
capital,"  etc.,  meant  that  the  taxation  ai>on 
shares  should  not  be  greater  than  on  other 
moneyed  capital,  taking  into  consideration 
both  the  rate  of  assessment  and  the  valua- 
tion. In  other  words,  that  the  restriction 
contained  in  the  act  of  (ingress  had  to  do 
with  the  actual  incidence  and  practical  bur- 
den of  the  tax  upon  the  taxpayer.  .  .  . 
But  the  pertinent  statutes  in  the  Weaver 
Case  differed  from  those  now  before  us,  and 
the  authority  of  that  decision  is  not  oontrol- 
ling. 

Municipal,  state  and  federal  bonds. — The 
taxation  of  national  bank  shares  of  stock, 
without  deducting  therefrom  the  government 
bonds  held  by  the  bank  issuing  such  stock, 
would  create  a  discrimination  against  na- 
tional banks  in  violation  of  section  5219. 
Des  Moines  Nat.  Bank  v.  Des  Moines,  (1911) 
153  la.  336,  133  N.  W.  767. 


His  status.  —  To  the  same  effect  as  the  original  note,  see  Skud  v.  Tillinghast,  (C.  G  A. 
6th  Cir.  1912)  195  Fed.  1. 

Vol.  V,  p.  180,  sec.  5239. 

Personal  Liability  fob  Violations  of  Law.      upon  a  false  report  of  its  condition  to  the 

Comptroller    of    the    Currency,    and   snflfcre 

Who  may  sue.  —  A  person  who  buys  from       damage  thereby,  has  a  right  of  action  on- 

another  stock  in  a  national  bank  in  reliance      der  this  section  against  any   officer  or  di- 
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rector  who,  knowing  its  falsity,  authorizes 
such  report.  The  one  suffering  such  dam- 
ages is  within  the  statutory  description  "any 
other  person."  Cheesbrough  v,  Woodworth, 
(C.  C.  A.  6th  Cir.  1912)  195  Fed.  875,  where- 
in the  court  said:  "It  is  urged  that,  as  the 
statute  refers  to  'the  association'  and  then 
to  'its  stockholders'  before  using  the  phrase, 
'any  other  person/  this  last  phrase,  under 
the  rule  of  ejusdem  generis,  cannot  be  ex- 
tended to  cover  those  who  purchase  bank 
stock  in  the  market.  This  argument  must 
be  considered  in  connection  with  the  cases 
of  Yates  ▼.  Jones  National  Bank,  206  U. 
S.  158,  27  Sup.  Ct.  638,  51  L.  ed.  1002,  and 
Yates  V.  Utica  Bank,  206  U.  S.  181,  27 
Sup.  Ct.  646,  51  L.  Ed.  1015,  in 
which  the  Supreme  Court  seems  to  hold  that 
strangers  to  the  bank  who  are,  by  false  re- 
ports, induced  to  make  a  deposit  therein, 
are  within  the  protection  of  this  statute, 
and  we  are  unable  to  find  any  basis  of  clas- 
sification for  applying  the  rule  of  ejusdem 
generis  which  would  include  those  induced 
to  become  depositors  and  exclude  those  in- 
duced to  become  stockholders.  The  sugges- 
tion on  the  argument  that  the  statute  con- 
templates only  those  whose  injury  is  de- 
rivative from  an  injury  to  the  bank  cannot 
be  accepted,  since  the  injury  to  the  deposi- 
tor in  the  Yates  Case  was  not  of  that  class. 
Nor  is  the  statute  one  calling  for  the  strict 
application  of  the  rule  invoked.  The  gen- 
eral banking  law  has  made  a  great  variety 
of  regulations  and  requirements,  and  viola- 
tions thereof  would  injure  an  equally  great 
variety  of  persons.  The  phrase  'any  other 
person'  was  especially  appropriate  for  the 
reason  that  detailed  enumeration  would  have 
been  very  difficult.  .  .  .  The  damages  in 
such  a  case  are  personal  to  the  plaintiff.  He 
sues  in  his  own  right,  not  for  the  association. 
It  suffers  no  such  damage  as  plaintiff  does 
by  the  report,  and  hence  it  or  its  receiver 
has  no  concern  with  this  kind  of  an  action. 
It  is  true  there  might  be  a  very  large  num- 
ber of  instances  of  individual  injury  result- 


ing from  one  false  report,  making  a  burden- 
some volume  of  litigation;  but  each  instance 
is  individual,  involving  specific  causal  re- 
lation between  report  and  damages,  and  the 
similar  instances  have  no  legally  common 
character." 

Nature  of  issue.  —  An  action  under  this 
section  for  damages  caused  by  buying  bank 
stock  on  the  faith  of  false  reports  of  the 
bank's  condition  sent  to  the  Comptroller  of 
the  Currency  and  published  involves  no  direct 
issue  of  negligence.  The  directors  are  not 
exonerated  solely  because  they  acted  in  good 
faith  in  making  the  original  loan;  nor  are 
they  liable  merely  because  they  negligently 
made  or  permitted  to  be  made  reckless  or 
bad  loans,  or  negligently  failed  to  collect 
loans  that  were  collectible,  or  because  with 
diligence  and  care  they  would  have  known 
that  loans,  reported  as  assets,  were  bad.  The 
sole  primary  issue  is  whether  the  defendants 
caused  or  permitted  to  be  made  a  statement 
of  the  bank's  condition,  upon  which  state- 
ment the  plaintiff  relied  to  his  injury  and 
which  statement  the  defendants  knew  was 
materially  false.  In  the  trial  of  this  issue 
the  detailed  history  of  the  entire  transac- 
tion and  of  each  defendant's  connection  is, 
speaking  generally,  admissible  as  tending  to 
show  whether  the  loans  were  at  the  time  in 
question  in  fact  bad,  and  whether  each  de- 
fendant knew  that  fact,  but  not  as  other- 
wise establishing  any  liability.  Cheesbrough 
V.  Woodworth,  (C.  C.  A.  6th  Cir.  1912)  195 
Fed.  875. 

Nature  of  directors'  liabiHty.  —  The  lia- 
bility of  the  directors  under  this  section  is 
several.  The  plaintiff  may  arbitrarily  select 
one  as  sole  defendant  or  two  or  more  to  be 
joined  as  defendants.  Against  each  individ- 
ual selected,  a  sufficient  case  must  be  made 
out  to  show  that  he  participated  in  the  tort 
for  which  a  verdict  is  had;  but  the  plain- 
tiff's reasons  for  the  selection  are  wholly  im- 
material. Cheesbrough  v.  Woodworth,  (C 
C.  A.  6th  Cir.  1912)  195  Fed.  876. 


Vol.  V,  p.  188,  sec.  5241. 

'^isitorial  power"  means  the  power  to  con- 
trol and  arrest  abuses,  and  to  enforce  a  due 
observance  of  the  statutes.  State  v.  First 
Nat.  Bank  of  Portland,  (1912)  61  Ore.  551, 
123  Pac.  712,  wherein  the  court  said:  "The 
term  should  also  be  interpreted  in  the  light 
of  the  visitorial  powers  enumerated  in  the 
National  Banking  Act.  These  in  brief  are 
set  out  in  §  5240,  which  provides  for  the  ap- 


pointment of  bank  examiners,  authorized  to 
make  a  thorough  examination  of  the  affairs 
of  every  banking  association,  examine  its  of- 
ficers and  agents,  under  oath,  and  make  a 
report  of  the  condition  of  the  bank  to  the 
controller.  These,  we  take,  are  the  visitorial 
powers  referred  to,  and  which  no  authority 
but  Congress  can  authorize. 


Vol.  V,  p.  193,  sec.  4. 


This  section  does  not  supersede  the  dos-       Levitan    ▼.    Houghton    Nat.    Bank, 
ing  paragraph  of  section  4  of  the  Act  of  July       174  Mich.  666,  140  N.  W.  1019. 
12,  1882,  quoted  in  the  note  to  this  section. 
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VoL  V,  p.  197,  sec.  380. 


NA  TURALIZA  TION. 


VoL  V,  p.  207,  MC.  2169. 


Vol.  V,  p.  197,  sec.  380. 

This  section  is  directory  merely  and  an 
action  to  recover  an  assessment  levied  on 
national  bank  stock  may  be  brought  by  the 


reoeiyer's   special    attorney.     McCormiek  ▼. 
Smith,   (1913)   23  Idaho  487,  130  PaA.  M9. 


NATURALIZATION. 


Vol.  V,  p.  201,  sec.  2165.       [Declaration  of  intention.] 


Sufficiency  of  renunciation  of  allegiance. — 
A  declaration  which  does  not  comply  with 
this  section  in  that  it  fails  to  renounce  for- 
ever all  allegiance  and  fidelity,  particularly 
by  name,  to  the  prince,  etc.,  to  whom  the  ap- 
plicant owed  alle^riance  is  insufficient.  In  re 
Stack,  (W.  D.  Mo.  1912)  200  U.  S.  330. 
See  also  p.  745,  infra,  this  title,  1909  Supp.  p. 
366,  sec.  4^  cl.  first. 

Amendment  of  declaration.  —  A  declaration 
of  intention  which  is  insufficient  in  that  it 
fails  to  specify  particularly  by  name,  the 
prince,  potentate,  state,  etc.,  whose  allegi- 
ance is  renounced  by  the  applicant,  may  not 
be  amended  nunc  pro  tunc.  In  re  Stack, 
(W.  D.  Mo.  1912)  200  Fed.  330,  wherein  the 
court  said:  "In  the  first  place,  the  filing 
of  a  declaration  of  intention  is  not  a  judi- 
cial proceeding,  nor  is  a  declaration  of  in- 


tention a  judicial  instrument.  Its  amend- 
ment by  any  court  is,  therefore,  impossible. 
In  the  second  .place,  this  declaration  was 
made  in  a  state  court  of  Pennsylvania,  while 
this  petition  was  filed  in  a  federal  court  in 
Missouri.  This  court  is  without  power  to 
amend  an  instrument  of  record  in  the  Penn- 
sylvania state  court,  or  to  order  that  court 
to  cause  such  an  amendment  to  be  made. 
And  finally,  the  effect  of  this  would  be  now 
to  manufacture  an  entirely  new  paper — a 
jurisdictional  paper,  which  has  never  existed 
in  prescribed  form,  and  which  must  have  been 
in  existence  for  the  requisite  period  of  at 
least  two  years  before  a  petition  for  natural- 
ization can  legally  be  founded  thereon."  See 
also  p.  745,  infra,  this  title,  1909  Supp.  p. 
366,  sec.  4,  cl.  first. 


Vol.  V,  p.  206.     [Aliens  honorably  dischaa-ged  from  service  in  navy  or  mor 
rine  corps.] 


Aliens  serving  in  navy.  —  With  respect  to 
aliens  who  have  served  or  are  serving  in  the 
navy,  proof  of  an  honorable  discharge  after 
serving  one  enlistment  of  four  years,  with 
proof  of  re-enlistment  and  continued  honora- 

Vol.  V,  p.  207,  sec.  2169. 

This  section  was  not  repealed  by  the  Nat- 
uralization Act  of  June  29,  1906,  Fed.  Stat. 
Annot.  1909  Supp.,  p.  364. 

In  general.  —  In  Ex  parte  Shahid,  (E.  D. 
S.  C.  1913)  206  Fed.  812,  the  court  con- 
struing this  section  said:  "It  is  safest  to 
follow  the  reasonable  construction  of  the 
statute  as  it  would  appear  to  have  been  in- 
tended at  the  time  of  its  passage,  and  under- 
stand it  as  restricting  the  words  'free  white 
persons'  to  mean  persons  as  then  understood 
to  be  of  European  habitancy  or  descent.  By 
persons  of  African  nativity  or  African  des- 
cent presumably  the  statute  means  the  negro 
races  of  Africa  or  their  descendants  by  in- 
termixture with  the  races  before  defined  as 
being  the  races  constituting  free  white  per- 
sons. The  negro  races  of  Africa  presumably 
referred  to  are  those  races  from  which  the 


ble  service  for  the  full  five-year  period,  satis- 
fies the  statute.  In  re  Brykczynski,  (£.  D. 
Wis.  1913)   207  Fed.  813. 

This  section  is  cited  in  United  States  v. 
Plaistow,  (W.  D.  N.  Y.  1910)  189  Fed.  1006. 
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emancipated  slaves  in  the  United  States 
(who  were  made  citizens  by  the  14th  amend- 
ment to  the  United  States  Constitution) 
descend.  This  construction  of  the  statute 
would  exclude  from  naturalization  all  inhab- 
itants of  Asia,  Australia,  the  South  Seas, 
the  Malaysian  Islands  and  territories,  and 
of  South  America,  who  are  not  of  European 
descent,  or  of  mixed  European  and  African 
descent.  Under  this  definition  the  inhabi- 
tants of  Syria  would  be  excluded." 

Military  service.  —  Service  in  and  an  hon- 
orable discharge  from  the  military  service  of 
the  United  States  does  not  extend  the  right 
of  naturalization  to  those  persons  who  are 
beyond  its  provision  under  this  section.  In 
re  Alverto,  (E.  D.  Pa.  1912)   198  Fed.  688. 

"Free  white  persons."  —  In  the  original 
naturalization  act  the  expression  "free  white 


VoL  V,  p.  207,  sec.  2169, 


NATURALIZATION. 


Vol.  V,  p.  208,  sec.  2170. 


persons"  was  doubtless  primarily  intended 
to  include  the  white  emigrants  from  JS'orth- 
em  Europe,  with  whom  tHe  Congress  of  chat 
day  was  familiar,  and  to  exclude  Indians  and 
persons  of  African  descent  or  nativity.  Be- 
yond this,  perhaps,  Congress  had  no  definite 
object  in  view.  It  could  not  have  foreseen 
the  vast  immigration  problems  with  which 
the  government  is  now  confronted,  t>r  the 
•difficulties  which  might  hamper  and  embar- 
rass the  courts  in  the  administration  of  the 
law.  But,  whatever  the  original  intent  may 
have  been,  it  is  now  settled,  by  the  great 
weight  of  authority,  at  least,  that  it  was  the 
intention  of  Congress  to  confer  the  privilege 
of  naturalization  upon  members  of  the  Cau- 
casian race  only.  It  is  likewise  true  that 
eertain  of  the  natives  of  India  belong  to  that 
race,  although  the  line  of  demarcation  be- 
tween the  different  castes  and  classes  may 
be  dim  and  difficult  of  ascertainment.  In  re 
Akhay  Kumar  Mozumdar,  (E.  D.  Wash. 
1913)  207  Fed.  116. 

Half-breeds.  —  A  person  bom  at  a  placfi 
in  Yokohoma,  Japan,  under  the  dominion  of 
the  £mpire  of  Germany,  of  a  German  father 
and  Japanese  mother,  is  not  entitled  to  nat- 
uralization for  the  reason  that  he  is  not  a 
white  person;  the  right  to  become  natural- 
ized depending  upon  parentage  and  blood  and 
not  upon  nationality  or  status.  In  re  Young, 
(W.  D.  Wash.  1912)  195  Fed.  646,  198  B'ed. 
716.  In  the  latter  opinion  the  court  said: 
^'Congress  has,  by  sec  2169,  R.  S.,  limited  the 
right  of  naturalization  to  those  aliens  being 
'free  white  persons  and  to  aliens  of  African 
nativity  and  to  persons  of  African  descent.' 
The  term  'white  person'  must  be  given  its 
common  or  popular  meaning.  As  commonly 
understood,  the  expression  includes  all  Eu- 
ropean races  and  those  Caucasians  belonging 
to  the  races  around  the  Mediterranean  Sea, 
whether  they  are  considered  as  'fair  whites' 
or  'dark  whites,'  as  classified  by  Huxley, 
and  notwithstanding  that  certain  of  the 
southern  and  eastern  European  races  are 
technically  classified  as  of  Mongolian  or  Tar- 
tar origin.  It  is  just  as  certain  that,  wheth- 
er we  consider  the  Japanese  as  of  the  Mongo- 
lian race,  or  the  Malay  race,  they  are  not 
included  in  what  are  commonly  understood 
as  'white  persons.'  In  the  abstractions  of 
higher  mathematics,  it  may  be  plausibly  said 
that  the  half  of  infinity  is  equal  to  the  whole 
of  infinity;  but  in  the  case  of  such  a  concrete 
thinj?  as  the  person  of  a  human  being  it  can- 
not be  said  that  one  who  is  half  white  and 
half  brown  or  yellow  is  a  white  person,  aS 


commonly  understood.  In  Louisiana,  a  per- 
son was  deemed  white  if  the  African  blood 
did  not  exceed  one-eighth.  The  same  was 
true   in  the  Colonial  Code  Koir  of   France, 

2  Kent.  72,  note  'b.'  In  Ohio,  if  there  was 
more  white  blood  than  black  or  red,  the  per- 
son was  considered  white;  but,  if  the  colored 
blood  was  equal,  the  person  was  not  white. 
Jeffries  V.  Ankeny,  11  Ohio  372;  Gray  v. 
State,  4  Ohio  354.  In  Virginia  and  Ken- 
tucky the  dividing  line  was  generally  rec- 
ognized as  the  quarter-blood.  Dean  v.  Com- 
monwealth, 45  Va.  541;  Gentry  v.  McMinnis, 

3  Dana  (Ky.)  382;  30  Encyc.  Law  (2d  ed.) 
617.  Courts  have  found  it  necessary  in  cer- 
tain cases  to  prescribe  to  a  child  either  the 
status  of  the  father  or  mother,  as  where  one 
parent  was  a  slave  and  the  other  free;  and, 
treating  a  slave  as  any  other  animal  prop- 
erty and  following  the  civil  law,  they  have 
held  that  the  child  took  the  status  of  the 
mother.  In  cases  involving  the  jurisdiction 
of  the  court,  as  where  the  court  had  no  juris- 
diction to  try  an  Indian  for  a  crime  commit- 
ted against  an  Indian,  and  it  was  considered 
necessary  to  ascribe  the  defendant's  status  to 
one  or  the  other  parent,  Indians  being  free- 
men, the  common  law  has  been  followed,  and 
the  child  has  been  held  to  take  the  status  of 
the  father.  These  decisions  arose  from  the 
necessity  for  the  adoption  of  an  artificial 
rule.  There  is  no  such  necessity  in  the  case 
at  bar.  It  is  not  necessary  to  detf^rmine  the 
exact  status  of  the  petitioner.  All  that  is 
necessary  is  to  determine  whether  he  is  a 
'white  person'  within  the  meaning  of  the 
law.  Counsel  for  petitioner  chiefiy  rely  upon 
the  case  In  re  Rodriguez,  (D.  C.)  81  Fed. 
337.  In  that  case  the  petitioner  was  a  Mexi- 
can. It  appears  that  tne  case  was  controlled 
by  the  fact  that  the  natives  of  Mexico  had 
for  over  300  years  been  mixing  their  blood 
with  that  of  the  natives  and  descendants  of 
Spain;  indulging  in  the  presumption  that 
after  that  length  of  time  the  dominant  race 
would  have  established  itself.  Further,  the 
court  was  controlled  by  the  treaty  with  ^Icxi- 
co  of  1868,  expressly  recognizing* the  right  of 
Mexicans  to  become  naturalized  citizens  of 
the  United  States.  This  treaty  had,  prior 
to  the  decision,  been  abrogated;  but,  as  show- 
ing the  government's  construction  of  the  law 
limiting  the  right  to  citizenship,  applied  to 
natives  of  Mexico,  it  was  considered  persua- 
sive. If  this  decision  goes  further  than  here 
indicated,  it  is  opposed  to  what  this  court 
considers  the  weight  of  authority." 


Vol.  V,  p.  208,  sec.  2170. 

••Reside."  —  It  is  familiar  knowled.ere  that 
the  word  "reside"  is  capable  of  different 
meanings,  and  when  employed  in  a  statute 
must  be  construed  in  the  light  of  the  context 
■and  the  purpose  of  such  statute;  generally, 
however,  it  signifies  nothing  more  or  less 
than  domicile.  Some  light  is  thrown  upon 
the  intent  of  Congress  by  the  history  of  the 
statute.      As    originally    enacted    April    14, 


1802  (2  Stat.  163,  c.  28),  the  requirement 
was  simply  of  five  years'  residence  in  the 
United  States,  and  as  then  construed  the 
term  "residence"  meant  "domicile."  In  re  An 
Alien,  (1842)  1  Fed.  Cas.  No.  201a.  By  the 
amendment  of  March  3,  1813  (2  Stat.  811, 
c  42),  the  section  was  made  to  read  as  fol- 
lows: "No  person  who  shall  arrive  in  the 
United  States,  from  and  after  the  time  when 
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Vol  V,  p.  210,  MC.  2174. 


NA  TURALIZA  TION. 


1909  Supp^  p.  366,  sec  3. 


this  act  shall  take  effect,  sUall  be  admitted 
to  become  a  citizen  of  the  Uuited  States, 
who  shall  not  for  the  continued  term  of  five 
years  next  preceding  his  admission  as  afore- 
said have  resided  within  the  United  States, 
without  being  at  any  time  during  the  said 
five  years  out  of  the  territory  of  the  United 
States."  Through  the  change  thus  wrought 
Congress  very  clearly  evinced  its  intention 
of  requiring  continuous  physical  presence. 
But,  upon  the  other  hand,  the  fact  that  in 
the  revision  the  clause,  "without  being  at 
any  time  during  the  said  five  years  out  of 
the  territory  of  the  United  States,"  was  omit- 
ted, would  seem  to  indicate  a  purpose  again 
to  abandon  this  requirement.  It  has  been 
held  that  under  the  present  law  continuity 
of  physical  presence  is  not  required.  In  re 
Schneider,  (S.  D.  N.  Y.  1908)  164  Fed.  336; 
United  States  v.  Cantini,  (W.  D.  Pa.  1912) 
199  Fed.  857.  This  we  believe  to  be  a  cor- 
rect interpretation  both  of  the  new  law  and 
of  section  2170  of  the  Revised  Statutes.    To 


establish  a  residence  there  must  doubtless  be 
a  concurrence  of  act  and  intent;  but,  when 
once  established,  temporary  absences  from 
time  to  time,  unaccompanied  by  an  intent  to 
abandon  or  change  the  residence,  do  not  oper- 
ate to  interrupt  the  continuity  thereof. 
There  is  nothing  in  the  naturalization  act 
other  than  the  phrase  itself,  "has  resided  con- 
tinuously within  the  United  States,"  to  indi- 
cate a  purpose  upon  the  part  of  Congress  to 
require  continuous  physical  presence,  and  in 
the  practical  administration  of  the  law  such 
a  construction  would  entail  consequences 
harsh  in  the  extreme.  Within  reasonable 
limits,  therefore,  it  Is  a  question  of  fact,  to 
be  determined  in  the  light  of  all  the  attend- 
ant circumstances  of  each  particular  case, 
whether  the  continuity  of  residence  has  been 
broken  by  temporary  absences.  United 
States^  V.  Rockteschell,  (C.  C.  A.  9th  Cir. 
1913)  208  Fed.  530.  See  also  p.  747,  infrOr 
this  title,  1909  Supp.  p.  368,  sec.  4,  cL  fourth. 


Vol.  V,  p.  21 0,  sec.  21 74. 

Seamen  on  lake-going  steamers  are  entitled 
to  naturalization  under  the  provisions  of  this 
section.  In  re  Sutherland,  (N.  D.  Ohio 
1912)   197  Fed.  841. 

Seamen  on  coastwise  steamers  are  entitled 
to  naturalization  under  the  provisions  of  this 
section.  In  re  Lind,  (N.  D.  Cal.  1911)  192 
Fed.  209. 

Sufficiency  of  certificate.  —  A  certificate  of 
discharge  signed  by  the  master  of  the  vessel 
satisfies  the  statute.  In  re  lind,  (N.  D. 
Cal.  1911)    192  Fed.  209. 

In  the  case  of  In  re  Sutherland,    (N.  D. 


Ohio  1912)  197  Fed.  841,  it  appeared  that 
the  petitioner  for  citizenship  under  this  sec- 
tion offered  together  with  his  declaration  of 
intention,  five  certificates  of  discharge,  all 
of  which  were  made  and  signed  by  masters 
of  American  vessels,  and  showed  service  on 
lake-going  steamers  for  a  period  subsequent 
to  the  date  of  his  declaration,  aggregating 
three  years  and  nineteen  days.  These  cer- 
tificates showed  good  conduct  during  the 
period  of  such  service.  It  was  held  that  the 
certificates  were  sufficient. 


1909  Supp.,  p.  365,  sec.  3. 

Hules  governing  state  courts.  —  In  natural- 
ization proceedings  the  United  States  Gov- 
ernment exercises  sovereign  functions  which 
exclusively  belong  to  that  government,  and 
in  authorizing  the  state  couils  to  act  in  such 
proceedings  the  national  government  selects 
such  courts  and  the  clerks  thereof  as  govern- 
ment agencies  through  whom  said  govern- 
ment is  discharging  one  of  its  peculiar  func- 
tions of  national  sovereignty.  This  power 
being  one  to  be  exercised  as  a  function  of 
the  national  government,  and  governed  by 
rules  required  by  the  federal  constitutional 
provision  to  be  uniform,  it  follows  that  the 
state  courts  must  of  necessity  be  controlled 
in  their  methods  of  procedure,  as  well  as  in 
their  determination  of  the  rights  of  appli- 
cants for  citizenship,  by  laws  enacted  by 
Congress.  Upon  no  other  theory  could  the 
rule  of  uniformity  be  maintained.  State  v. 
Superior  Court  for  King  County,  (1913)  75 
Wash.  239,  134  Pac.  916. 

Record  must  show  jurisdiction.  —  The  ju- 
risdiction of  the  courts  to  naturalize  aliens 
is  conferred  by  special  statute,  and  is  to  be 
exercised  in  a  special  and  summary  manner, 
and    not   according   to   the    rules   governing 
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courts  in  plenary  proceedings.  Usually  these 
proceedings  are  ex  parte,  and  the  declara- 
tions of  intention  almost  invariably  ex  parte. 
The  law  is  well  settled  that  in  such  cases  a 
judgment  can  only  be  supported  by  a  record 
which  shows  that  all  the  facts  necessary  to 
confer  jurisdiction  existed,  as  no  presump- 
tions as  to  jurisdiction  will  be  indulged. 
Ex  parte  Lange,  (E.  D.  Mo.  1912)  197  Fed. 
769. 

Right  of  appeal.  — "As  the  act  of  1906  is 
silent  with  regard  to  any  appeal  or  writ  of 
error,  while  sedulous  in  placing  guards  and 
restrictions  around  the  proceedings  and  fully 
protecting  the  United  States  by  authorizing 
a  suit  to  annul  any  certificate  fraudulently 
obtained  or  improperly  granted,  it  is  not  to^ 
be  supposed  that  it  was  the  intention  of  the 
said  act  to  make  a  reviewable  case  of  every 
application  for  naturalization.  The  mischief 
to  be  remedied  was  not  in  that  line,  but  was 
the  hasty  or  improvident  way  in  which  many 
of  the  courts  under  the  prior  laws  natural- 
ized aliens  without  examination  and  proper 
proof.  Naturalization  of  aliens  is  an  act  of 
grace,  not  right,  and  it  is  not  necessarily  a 
business  of  the  courts.     It  is  lodged  in  the 
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courts  for  convenienco  and,  at  the  pleasure 
of  Congress,  can  be  taken  entirely  away  and 
lodged  in  the  Bureau  of  Commerce  and  La- 
bor, which  is  now  charged  with  supervision 
of  the  operations  under  tiie  act,  or  with  any 
executive  officer,  as  is  now  lodged  the  right 


and  power  to  determine  whether  certain 
aliens  shall  be  permitted  to  come  into  the 
country  at  all."  State  v.  Superior  Court  for 
King  County,  (19J3)  76  Wash.  239,  134 
Pac.   916. 


1909  Supp.,  p.  366,  sec.  4,  cl.  first. 


Nature  of  proceedings.  —  Proceedings  for 
naturalization  in  a  court  of  record  should  be 
governed  by  the  same  general  principles  as 
ordinary  judicial  proceedings,  and  vacated  if 
the  defects  are  vital  and  essential  things,  but 
sustained  if  the  defects  are  merely  technical 
and  formal.  The  fact  that  defects  of  the 
latter  class  cause  annoyance  and  trouble  to 
the  supervising,  administrative  department, 
cannot  make  void  any  proceedings  upon 
which  substantial  rights  are  based.  United 
States  V.  Erickson,  (W.  D.  Mich.  1910)  188 
Fed.  747. 

Sufficiency  of  renunciation  of  allegiance. — 
A  declaration  of  intention  is  insufficient 
which  does  not  contain  a  renunciation  by 
name,  to  the  prince,  potentate,  state,  or  sov- 
ereignty of  which  the  declarant  is  at  the 
time  a  citizen  or  subject.  Ex  parte  Lange, 
(E.  D.  Mo.  1912)  197  Fed.  769,  wherein  the 
court  said:  "The  applicant,  although  a  na- 
tive of  Germany,  may  be  a  subject  or  citizen 
of  some  other  country;  he  may  have  been 
bom  there,  while  his  mother,  a  subject  of  the 
Czar  of  Russia,  was  there  on  a  visit;  his 
father  might  have  been  naturalized  in  some 
other  country  when  the  applicant  was  a 
minor;  or  the  petitioner  might  himself  by 
naturalization  have  become  a  subject  of  some 
country  other  than  that  of  his  birth.  An 
applicant  may  be  a  subject  of  a  country  with 
which  the  United  States  is  at  war,  although 
not  bom  there.  These  illustrations  show 
that  there  are  some  reasons  for  the  require- 
ment that  the  renunciation  be  'particularly 
by  name  to  the  prince  and  sovereignty  of 
which,  at  the  time,  he  is  a  subject  or  citi- 
zen.' While  the  court  is  of  the  opinion  that 
the  naturalization  laws  should  be  liberally 
construed  in  order  to  enable  those  aliens 
who,  under  the  law,  are  entitled  to  American 
citizenship,  to  acquire  it,  the  prerequisites 
prescribed  by  Congress  in  plain  and  unam- 
biguous language  cannot  be  dispensed  with 
by  the  courts,  even  if  a  hardship  may  re- 
sult thereby  to  an  individual."  See  also 
p.  742,  supra^  this  title,  voL  5,  p.  201^  sec 
2165. 

Amendment  of  defective  declaration  of  in- 
tention.—  No  power  exists  on  the  part  of  the 
federal  court  to  amend  a  declaration  of  in- 
tention which  is  defective  for  failing  to  cor- 
rectly state  the  declarant's  last  foreign  resi- 
dence and  allegiance.  In  re  Friedl,  (E.  D. 
Wis.  1913)  202  Fed.  300,  wherein  the  court 
said:  "The  facts  may  be  summarized  thus: 
The  petitioner's  original  declaration  averred 
his  place  of  birth  to  have  been  Eisenberg, 
Germany,  and  his  intention  to  forever  re- 
nounce allegiance  particularly  to  'William 
II,  emperor  of  Germany,  of  which  I  am  now 
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a  subject.'  In  truth  he  was  bora  at  Eisen- 
berg,  Austria-Hungary,  and  was,  at  the  time 
of  his  attempted  declaration,  a  subject  of  its 
sovereign.  More  than  three  years  there- 
after, the  court  receiving  such  declaration 
ordered  its  amendment  to  accord  with  the 
truth,  reciting  in  such  order  that  the  'error 
as  to  his  birthplace  and  allegiance  as  given 
in  said  declaration  is  a  clerical  error,  and 
due  to  a  misunderstanding  on  the  part  of 
the  clerk  recording  said  declaration.'  There 
is  at  once  suggested  the  basis  of  the  govern- 
ment's challenge  of  the  petitioner's  right  to 
citizenship,  namely,  noncompliance  with  the 
statute  requiring  the  making  and  proof  of  a 
declaration  of  intention  to  become  a  citizen, 
and  renunciation  of  allegiance  to  a  particular 
foreign  sovereign,  and  that  the  attempted 
amendment  is  wholly  nugatory,  because  be- 
yond the  power  of  the  court  to  grant  it.  The 
alien's  declaration  of  intention  and  its  re- 
ception by  a  court,  as  prescribed  in  the  stat- 
ute, in  no  sense  constitute  a  judicial  pro- 
ceeding, incident  to  which  there  resides  in 
or  is  reserved  control  over  either  the  declar- 
ant or  the  declaration.  Nor  is  the  power  to 
receive  the  declaration  to  be  considered  as  a 
grant  of  jurisdiction.  It  enables  the  alien 
to  take  a  step  imperatively  prerequisite  to 
a  later  special  judicial  proceeding.  If  the 
power  of  substantive  amendment  exist,  then 
it  must  follow  that  naturalization  can  be 
effected  in  any  case  without  amending  an 
insufficient  declaration;  that  is,  if  the  dec- 
laration is  insufficient,  as  not  complying  with 
the  statute,  the  court,  having  the  power  to 
amend,  may  proceed  to  naturalize  without 
amendment,  and,  while  its  judgment  may  be 
erroneous,  it  would  not  be  void.  It  seems  to 
me  that  such  view  would  frustrate  the  whole 
act,  because  it  would  place  the  power  of  the 
court  above  the  terms  of  the  act.  In  a 
sense  it  may  be  said  that,  before  the  appli- 
cant can  invoke  the  subsequent  jurisdiction 
for  an  order  of  naturalization  based  upon 
the  petition  prescribed  by  the  act,  he  must 
at  his  peril  have  complied  with  the  exact 
terms  of  the  section  respecting  his  declara- 
tion of  intention,  and  must  also  have  seen 
to  it  that  the  precise  and  true  declaration 
is  received  by  the  court  and  evidenced  of 
record.  It  is  a  step  embodying,  not  only  the 
substantive  elements  specified,  but  one  which, 
to  avail,  must  be  taken  at  or  before  a  par- 
ticular time.  If  a  declarant  or  a  petitioner 
may  obtain  the  benefit  of  the  act  upon  parol 
proof  of  his  compliance  with  its  terms  re- 
specting his  declaration,  then  the  latter  be- 
come merely  advisory,  and  the  act  as  it  has 
been  construed  in  practice  is  really  super- 
seded and  nullified.     The  hardship  resulting 
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to  the  petitioner  cannot  be  relieved  against 
merely  because  it  may  appear  that  the  error 
is  clerical,  and  not  his  own.  If  the  power 
to  amend  is  to  be  recognized  at  all,  its  exer- 
cise may  well  be  invoked  in  every  case  where 
facts  are  presented  disclosing  reasonable  ex- 
cuse or  meritorious  grounds  for  the  exercise 
of  a  discretion.  It  may  be  noted,  however, 
that  in  the  present  case  the  applicant  can 
hardly  claim  to  be  wholly  free  from  fault. 
As  a  matter  of  practice,  a  copy  of  the  dec- 
laration has  always  been  delivered  to  the 
declarant.  It  appears  here  that  such  copy, 
and  doubtless  disclosing  upon  its  face  the 
error  complained  of,  was  retained  by  declar- 
ant for  about  three  years ;  and,  if  the  merits 
of  the  amendment  could  be  considered,  de- 
clarant could  not  well  claim  to  have  been 
diligent.  I  am  well  satisfied  that  the  power 
to  amend  the  declaration  does  not  exist, 
and  hence  the  government's  objections,  being 
based  as  they  are  upon  a  defect  disclosed  in 
a  petition,  are  well  taken.  The  views  above 
expressed  are  fully  sustained  in  other  dis- 
tricts." See  also  p.  742,  iupra^  this  title,  vol. 
5,  p.  201,  sec.  2165. 

Renaturalization  on  loss  of  certificate  of 
naturalization.  —  In  the  case  of  In  re  Buck, 
(E.  D.  Ark.  1913)  204  Fed.  701,  the  court 
said:  "The  only  question  to  be  determined 
is  whether  the  petitioner,  having  been  once 
naturalized  by  a  court  of  competent  jurisdic- 
tion, and  having  therefore  ceased  to  be  an 
alien,  is  entitled  to  be  again  naturalized,  for 
the  purpose  of  enabling  him  to  procure  a 
certificate  of  naturalization,  in  order  that  he 


may  have  the  evidence  of  his  citizenship. 
His  main  object  of  requiring  that  certificate 
is  that  he  has  entered  a  homestead  under 
the  laws  of  the  United  States  and  is  ready 
to  make  final  proof,  but  is  unable  to  do  so, 
as  he  has  no  means  of  establishing  his  citi- 
zenship by  a  copy  of  the  judgment  natural- 
izing him.  The  naturalization  laws  of  the 
United  States  clearly  apply  only  to  aliens 
and  not  citizens  of  the  United  States.  .  .  . 
As  the  petitioner  has  by  the  judgment  of  the 
circuit  court  of  McLean  county.  111.,  a  court 
of  competent  jurisdiction,  been  naturalized, 
and  is  now  a  citizen  of  the  United  States, 
he  has  ceased  to  be  an  alien,  and  for  that 
reason  I  am  of  the  opinion  that  the  court  is 
without  jurisdiction  to  entertain  his  peti- 
tion. The  loss  of  the  certificate  of  natural- 
ization or  the  record  of  the  court  does  not 
deprive  him  of  his  citizenship.  Citizenship 
having  been  once  acquired,  he  continues  to 
remain  a  citizen,  unless  the  judgment  should 
be  set  aside  by  a  court  of  competent  juris- 
diction, or  his  American  citizenship  re- 
nounced by  his  voluntary  act.  Whether  his 
naturalization  may  under  these  circum- 
stances be  established  by  oral  proof,  or  in 
some  manner  other  than  by  a  certified  copy 
of  the  judgment  of  the  circuit  court  of  Mc- 
Lean county.  111.,  is  not  before  the  court. 
The  proper  proceeding  for  him  to  pursue 
would  be  to  apply  to  the  court  which  natu- 
ralized him  to  restore  the  record  of  the  judg- 
ment in  the  manner  provided  by  the  laws  of 
the  state  of  Illinois." 


1909  Supp.,  p.  366,  sec.  4,  cl.  second. 


Nature  of  certificate.  —  "There  is  no  pro- 
vision in  the  act  that  the  certificate  required 
to  be  attached  to  the  petition  is  the  same 
certificate  of  registry  that  the  commissioners 
of  immigration  should  cause  to  be  given  to 
the  alien.  The  certificate  to  be  filed  with 
the  petition  for  naturalization  provides  only 
that  it  shall  set  forth  the  'date,  place,  and 
manner  of  his  arrival.'  The  certificate  of 
registry  would  include,  in  addition,  occupa- 
tion, personal  description  in  detail,  place  of 
birth,  last  place  of  residence,  and  the  in- 
tended place  of  residence  in  the  United 
States."  In  re  Schmidt,  (W.  D.  Pa.  1913) 
207  Fed.  678. 

Certificate  made  up  from  records.  —  The 
certificate  mentioned  in  this  section  should 
be  made  up  from  records  mentioned  in  sec- 
tion 1  of  this  act  after  proper  inspection  by 
the  proper  immigration  officers  and  not  mere- 
ly from  the  statement  made  by  the  appellant, 
fn  re  Hollo,  (N,  D.  Ohio  1913)  206  Fed.  852. 

But  where  it  appeared  that  at  the  time 
an  alien  came  to  this  country,  he  was  not 
registered  at  the  immigration  office  but  after- 
wards, for  the  express  and  announced  pur- 
pose of  securing  naturalization  papers,  he 
presented  himself  for  examination  before  the 
United  States  inspector  at  the  port  of  entry 
and  made  a  satisfactory  showing  that  he  had 
resided    continuously    in    the    United    States 
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from  the  date  of  his  first  landing  and  made 
a  report  to  the  Department  of  Commerce  and 
Labor  at  Washington,  which  department 
thereupon  issued  a  certificate  showing  that 
the  petitioner  had  arrived  at  the  port  on 
the  day  claimed,  it  was  held  that  the  cer- 
tiffcate  was  sufficient  under  this  section,  the 
court  saying:  "This  certificate  complies  with 
the  requirements  of  the  law.  This  ruling 
of  the  court  cannot  in  any  way  work  to 
the  detriment  of  the  rigid  enforcement  of  the 
emigration  laws  by  the  Department  of  Com- 
merce and  Labor.  They  were  not  required 
to  issue  the  certificate;  and,  having  issued 
it  in  this  case,  there  is  no  reason  why  they 
must  do  so  in  a  similar  case  in  the  future. 
The  Naturalization  Act  requires  records  of 
entry  to  be  kept  by  the  Emigration  Depart- 
ment. The  court  is  of  the  opinion  that  they 
would  be  warranted  in  refusing  a  certificate 
of  entry  unless  such  entry  was  shown  by 
their  records.  However,  that  question  is  not 
before  this  court  at  this  time.  If  proceed- 
ings are  ever  brought  by  an  alien  to  compel 
the  issuance  of  a  certificate  of  entry  upon 
other  showing  than  the  records  of  the  emi- 
gration office,  it  will  be  time  enough  for  the 
court  to  pass  upon  that  question.  When  the 
Department  of  Commerce  and  Labor  see  fit 
to  issue  a  certificate  showing  the  entry  of  an 
alien,  they  ought  not  to  be  heard  to  say  in 
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<opposition  to  the  admisBion  of  the  alien  to 
<:itizen8hip  that,  while  the  certificate  is  gen- 
uine and  states  the  truth,  the  court  ought 
not  to  give  any  weight  to  it  because  the  offi- 
<;ial  issuing  it  did  not  have  proper  proof  be- 
fore him."  In  re  Page,  (E.  D,  Mich.  1913) 
206  Fed.  1004. 

Certificate  filed  with  petition.  —  The  cer- 
tificate from  the  Department  of  Ck)mmerce 
and  Labor  must  be  filed  at  the  time  the  peti- 
tion is  filed,  otherwise  the  petition  will  be 
denied.  In  re  Liberman,  (W.  D.  Wash. 
1912)    193  Fed.  301. 

A  mistake  in  the  name  of  a  child  is  not 
ground  for  denying  a  petition  for  natural- 
ization, there  being  an  absence  of  any  evi- 
dence of  bad  faith.  In  re  Gamaras,  (D.  C. 
R.  I.  1913)  202  Fed.  1019. 

Limitation  of  time  for  filing  application.  — 
The  provision  as  to  the  time  for  filing  the 
application  is  in  the  nature  of  a  statute  of 
limitation,  and,  being  such  a  statut/s,  it  is 
well  settled  by  the  decisions  of  all  the  courts, 
state  as  well  as  national,  that,  unless  the 
language  used  is  so  clear,  strong,  and  im- 
perative that  no  other  meaning  can  be  given 
to  it,  or  unless  the  intention  of  the  legisla- 
ture cannot  be  otherwise  satisfied,  the  stat- 
ute ought  not  to  be  given  retrospective  con- 
struction. Linger  v.  Balfour,  (Tex.  1912) 
149  S.  W.  705. 

The  true  intent  of  Congress  was  that  aliens 
declaring  their  intention  to  become  natural- 
ized after  the  passage  of  the  act  must  file 
their  application  within  seven  years  after 
the  filing  of  the  declaration  of  intention;  and 
as  to  those  who  filed  their  declaration  of  in- 
tention before  the  enactment  of  the  statute 
they  must  make  their  final  application  with- 
in seven  vears  from  the  enactment  of  the 
act.  Linger  v.  Balfour,  (Tex.  1912)  149 
S.  W.  795. 

Duplicate  petition.  —  In  United  States  v. 
Erickson,  (W.  D.  Mich.  1910)  1S8  Fed.  747, 
the  court  said:  "The  requirement  of  a  dupli- 
cate petition  as  distinguished  from  a  mere 
copy   cannot   be   for    any   purpose    excepting 


for  the  convenience  and  permanence  of  rec- 
ord, and  I  do  not  think  the  absence  of  one 
duplicate,  under  the  conditions  here  stated, 
is  vital.  The  department  desires  to  be  ad- 
vised of  all  the  particulars  specified  in  the 
petition,  so  that  it  can  make  the  necessary 
inquiry  and  opposition,  if  there  is  reason 
therefor.  This  substantial  purpose  was  fully 
satisfied  by  what  was  done  in  this  case." 

Verification.  —  A  petition  for  naturalization 
is  not  void  because  not  verified  by  each  wit- 
ness on  the  same  day.  In  re  Freeze,  (D. 
C.  Ore.  1911)  189  Fed.  1022,  wherein  the 
court  said:  "I  can  conceive  of  no  theory 
in  law  or  in  reason  why  a  petition  may  not 
be  partly  filled  out  on  one  day  and  com- 
pleted on  the  next,  provided  requisite  notice 
of  the  application  is  immediately  given.  It 
is  no  doubt  the  better  practice  for  both  wit- 
nesses to  sign  and  verify  at  the  same  time, 
and  such  should  ordinarily  be  required;  but 
circumstances  may  arise  where  it  is  im- 
possible or  impracticable  to  do  so.  Where  a 
petition  in  due  form,  purporting  to  be  veri- 
fied by  two  witnesses,  is  filed,  one  of  whom 
is  in  fact  incompetent,  it  has  been  held  that 
it  cannot  be  amended  by  being  verified  by 
another  witness,  and.  should  be  dismissed. 
United  States  v.  Martorana,  (C.  C.  A.  3d 
Cir.  1909)  171  Fed.  397.  But  where  the  pe- 
tition is  properly  verified  by  the  requisite 
number  of  competent  witnesses  prior  to  the 
posting  of  notice,  there  is  no  occasion  for 
amendment;  for  the  petition  is  complete  and 
conformable  to  the  law  before  any  official 
action  is  taken  thereon." 

Amending  petition.  —  Section  76  of  the 
Penal  Law,  Fed.  Stat.  Annot.  1909  Supp.  p. 
425,  makes  it  an  ofTense  for  any  one  to  ap- 
ply for  naturalization  in  a  fictitious  or  as- 
sumed name.  In  view  of  this  statute  a  pe- 
tition for  naturalization  which  does  not  con- 
tain the  petitioner's  right  name  cannot  be 
amended  but  he  must  be  left  to  make  a  new 
declaration  in  his  right  name.  In  re  Boor- 
vis,   (S.  D.  N.  Y.  1913)   205  Fed.  401. 


1909  Supp.,  p.  368,  sec.  4,  cl.  fourth. 


Good  moral  character.  —  An  applicant  who 
made  false  answers  to  questions  of  the  clerk 
of  the  court  as  to  whether  he  had  ever  been 
arrested  cannot  be  said  to  have  behaved  him- 
self as  a  man  of  good  moral  character.  In 
re  Talarico,  (W.  D.  Pa.  1912)  197  Fed.  1019. 

In  the  case  of  In  re  Trum,  (W.  D.  Mo. 
1912)  199  Fed.  361,  a  bartender  in  the  state 
of  Kansas,  which  had  a  prohibitory-  law,  was 
held  not  to  be  a  person  of  good  "moral  char- 
acter," he  having  been  arrested  and  sentenced 
to  imprisonment  for  selling  liquor  illefijally. 
The  fact  that  he  had  been  paroled  following 
his  conviction  was  held  not  sufficient  again  to 
give  him  a  good  character.  The  court  said: 
"It  is  fundamental  that  every  state  has,  in 
general,  the  right  to  prescribe  the  terms 
upon  which  it  will  admit  aliens  to  citizen- 
ship, and  compliance  with  these  terms  is  a 
condition  precedent  to  the  power  of  the  court 
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to  enter  its  decree.  As  governing  this  case, 
Congress  has  provided  that  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  court 
that  during  the  five  years  immediately  pre- 
ceding the  date  of  application  the  applicant 
shall  have  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the 
Constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of 
the  same.  What,  then,  constitutes  good 
moral  character,  within  the  meaning  of  the 
Naturalization  Act?  The  question  has  been 
infrequently  discussed  by  the  courts.  Cases 
involving  conduct  evil  in  itself  would  pre- 
sent little  difficulty.  Discussion  arises  where 
the  offense  is  merely  malum  prohibitum.  In 
the  case  of  In  re  Spenser,  5  Sawyer  193, 
Fed.  Cas.  No.  13,234,  perjury  is  cited  as 
falling  within  the  former  class,  and  an  iso- 
lated case  of  the  prohibited  sale  of  spiritu- 


1909  Supp,  p.  308,  aec.  4,  cl.  4.    NATURALIZATION.     1909  Supp^  p.  3M,  sec.  4,  cL  4. 


OU8  liquors  as  belonging  to  the  latter  Con- 
cerning this,  however,  the  court  says:  *And 
yet  it  is  clear  that  anything  like  habitual 
gaming  or  vending  of  liquors  under  such 
circumstances  would  constitute  bad  behavior 
— ^immoral  behavior — and  be  a  bar  under  the 
statute  to  admission  to  citizenship/  Such, 
I  think,  must  be  thoughtful  view  of  any 
court.  The  laws  of  the  state  o^  Kansas  pro- 
hibit the  local  sale  of  spirituous  liquors. 
The  courts  of  that  state,  when  appealed  to, 
enjoin  such  sales  upon  specific  premises.  The 
applicant,  by  engaging  in  such  business  in 
that  state  and  upon  such  premises,  exhibited 
a  willful  disregard,  not  only  for  the  laws 
of  the  state,  but  the  orders  of  the  court. 
His  act  was  that  of  the  lawbreaker — not  of 
one  well  disposed  to  the  good  order  and 
happiness  flowing  from  attachment  to  the 
principles  of  the  Constitution  of  the  United 
states.  The  court  is  not  satisfied  that  such 
is  the  behavior  of  a  man  of  good  moral  char- 
acter. Defiance  of  the  established  order,  and 
of  the  mandates  of  legal  tribunals  declara- 
tory thereof,  constitutes  bad  citizenship,  bad 
behavior,  and,  if  willfully  persisted  in,  in- 
dicates a  perverted  moral  character.  It  may 
well  be  doubted  if  a  tendency  in  this  direc- 
tion would  not  menace  the  public  welfare 
more  than  individual  cases  of  immoral  con- 
duct as  commonly  understood.  No  court 
would  directly  set  the  seal  of  its  approval 
or  condonation  upon  such  behavior,  nor 
should  it  do  so  by  indirection.  A  subse- 
quent parole,  like  a  subsequent  pardon,  does 
not  obliterate  the  offense,  but  merely  abates 
the  penalty  imposed  under  the  law  that  has 
been  violated." 

Scope  of  examination.  —  ''The  naturaliza- 
tion act  makes  the  applicant  for  citizenship 
a  witness  in  his  own  behalf.  His  testimony 
as  to  being  attached  to  the  principles  of  the 
Constitution  of  the  United  States  and  his 
disposition  with  relation  to  our  theory  of 
government,  and  his  position  in  and  relation 
to  society  and  beliefs  pertaining  to  organized 
government,  and  disposition  as  to  public  offi- 
cers, is  the  very  essence  of  the  inquiry. 
These  are  matters  of  growth  and  develop- 
ment, and  a  conclusion  as  to  some  of  these 
requirements  can  only  be  arrived  at  by  a  dis- 
covery of  the  mental  relation  and  bearing  as 
to  these  functions  and  institutions;  and  any 
condition  or  practices  of  the  applicant  dur- 
ing his  previous  life  would  be  material  as 
bearing  upon  the  truthfulness  of  the  state- 
ments made.  The  examination,  since  the 
applicant  is  a  witness  in  his  own  behalf, 
should  not  be  limited  to  the  time  within 
which  he  may  have  resided  in  the  United 
States,  but  should  cover  a  broader  period 
of  his  life,  as  that  would  be  a  very  material 
criterion  by  which  the  court  could  judge 
his  present  and  probable  future  conduct.  It 
would  be  material  to  know  the  sacredness 
with  which  human  life  is  regarded,  his  re- 
lation to  organized  societv  pertaining  to  gov- 
ernmental functions,  and.  if  such  examina- 
tion should  develop  a  standard  of  life  and 
living  at  some  time  which  would  be  con- 
sidered outside  the  limits  which  religion  and 
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society  and  the  law  have  long  established 
for  the  best  welfare  of  government,  it  would 
be  of  the  roost  material  character  to  guide 
the  court  in  its  conclusions  in  determining 
whether  a  person  who  had  ruthlessly  vio- 
lated that  standard  upon  which  good  quali- 
ties are  dependent  should  be  the  recipient 
of  the  highest  privilege  this  government  can 
confer— citizenship."  United  States  v,  Bres- 
si,  (W.  D.  Wash.  1913)  208  Fed.  369. 

''Continuously"  is  not  used  in  this  para- 
graph literally  as  requiring  the  applicant  to 
remain  at  ail  times  physically  within  the 
jurisdiction,  but  applies  to  change  of  domi- 
cile only.  In  re  Deans,  (W.  D.  Ark.  1913) 
208  Fed.  1018. 

Meaning  of  "resided."  —  In  United  States 
V.  Cantini,  (W.  D.  Pa.  1912)  199  Fed.  857 
the  court  commenting  on  the  meaning  of  the 
word  ''resided''  as  used  in  the  section  said: 
"It  was  clearly  not  the  purpose  of  Congress 
to  intend  that  an  alien  seeking  citizenship 
should  not  leave  the  territorial  limits  of  the 
United  States  within  a  period  of  five  years 
preceding  his  application.  Had  that  been 
the  intention.  Congress  would  have  used  some 
language  like  that  used  in  the  Naturaliza- 
tion Act  of  March  3,  1813  (2  St.  at  Large, 
811,  c.  42,  S  12),  there  being  in  that  act 
a  provision  that  the  applicant  should  'for 
the  continued  term  of  five  years  next  pre- 
ceding- his  admission  as  aforesaid  have  re- 
sided within  the  United  States  without  being 
at  any  time  during  the  five  years  out  of  the 
territory  of  the  United  States.'  But,  apart 
from  that,  to  hold  that  the  language  of  he 
present  act  has  the  same  meaning  as  is  ex- 
pressed in  the  act  of  1913  would  be  a  con- 
clusion wholly  unjustified.  At  the  date  of 
the  former  act  opportunities  for  communica- 
tion between  residents  of  foreign  states  were 
few,  and  the  expense  and  perils  of  travel 
were  great.  Under  those  circumstances,  the 
uninterrupted  continuance  of  the  applicant's 
stay  within  the  limits  of  the  United  States 
demanded  by  the  act  of  !18]3  might  not  be 
deemed  unreasonable.  If  that  were  the  law 
to-day,  the  alien  who  gratified  his  desire  to 
see  Niagara  Falls  from  the  Canadian  side 
of  the  river  must  forego  his  application  for 
citizenship  for  a  period  of  five  years  there- 
after. In  the  present  case,  however,  the 
United  States  does  not  insist  that  there  shall 
be  no  departure  from  the  territory  of  the 
United  States  during  the  period  of  five  years, 
but  urges  that  the  departure  for  the  length 
of  time  in  which  the  defendant  was  absent 
from  the  United  States  is  an  unreasonable 
departure,  and  therefore,  because  his  de- 
parture was  unreasonable,  the  court  had  no 
jurisdiction  to  admit  him  to  citizenship.  The 
court  does  not  believe  that  the  question  of 
the  reasonableness  or  the  unreasonableness 
of  an  applicant's  absence  from  the  United 
States  is  a  fact  which  should  be  determined 
by  it,  except  in  connection  with  the  fact  of 
residence.  The  fact  of  residence  and  the  con- 
tinuity of  that  residence  must  be  determined 
by  the  court,  and  in  determining  the  fact  of 
residence  there  must  be  a  consideration  of 
the  facts  which  express  the  intention  of  the 
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applicant.  If  the  facts  do  not  clearly  show 
an  intention  on  the  part  of  the  applicant  to 
abandon  a  residence  which  he  has  acquired 
in  this  country,  he  must  be  deemed  to  be 
continuing  to  reside  here.  In  the  present 
case  it  appears  that  the  defendant  had  been 
in  this  country  for  considerably  over  nine 
years  when  he  returned  to  Italy  to  visit  his 
parents  for  a  period  of  three  months;  that 
he  requested  his  employers  to  retain  his 
place  for  him,  and  that,  owing  to  his  mar- 
riage and  the  birth  of  a  child  and  other 
circumstances,  his  stay  was  prolonged;  that 
he  never  abandoned,  nor  intended  to  aban- 
don, his  residence  here  and  establish  a  per- 
manent residence  elsewhere;  that  those  facts 
were  proven,  not  alone  by  the  declaration  of 
the  defendant,  which  is  unsafe  to  rely  upon 
in  questions  of  this  kind,  but  by  the  oaths 
of  other  witnesses  at  the  hearing.  This  case 
is  somewhat  analogous  to  In  re  Schneider 


(C.  C.)*164  Fed.  335.  That  was  the  case 
of  a  sailor,  who  it  was  held  did  not  abandon 
his  residence  by  going  to  sea.  The  learned 
judge  held  in  that  case  that  the  word  *con- 
tinuously'  cannot  be  construed  literally.  It 
is  probable  that  the  word  was  used  to  pre- 
vent a  change  of  domicile  or  change  of  resi- 
dence within  that  period,  as  in  the  case  of 
one  who  abandoned  his  intention  to  reside 
in  the  United  States,  and  left  this  country 
to  take  up  his  residence  elsewhere,  and  who, 
after  finding  that  conditions  were  not  sat- 
isfactory to  him  in  the  new  place,  returns 
again  and  seeks  to  make  use  of  a  formerly 
abandoned  privilege."  See  also  p.  743,  supra, 
this  title,  Vol.  V,  p.  208,  sec.  2170. 

That  a  minor  daughter  is  held  as  an  alien 
afflicted  with  trachoma  is  not  ground  for 
denying  the  father's  petition  for  naturaliza- 
tion. In  re  Camaras,  (D.  C.  B.  I.  1913) 
202   Fed.   1019. 


1909  Supp.,  p.  370,  sec.  9. 

Provision  as  to  evidence  mandatory.  —  The 
provision  of  this  section  requiring  the  hear- 
ing on  the  petition  to  be  in  open  court,  and 
that  the  applicant  and  his  witnesses  shall  be 
examined  under  oath,  "before  the  court  and 
in  the  presence  of  the  court,"  is  specific  and 

1909  Supp.,  p.  371,  sec.  10. 

"District"  as  used  in  this  section  refers 
to  the  District  of  Columbia,  one  of  the  three 
geographical  names  enumerated  in  section 
3,  to  describe  the  habitat  of  the  courts  upon 
which  exclusive  naturalization  jurisdiction  is 

1909  Supp.,  p.  372,  sec.  13. 

State  laws. -^  A  country  clerk  who  is  a 
state  officer  and  who  receives  a  salary  from 
the  state  declared  by  statute  to  be  in  "full 
compensation  for  all  services  rendered,"  must 
account  to  the  state  for  all  naturalization 
fees  received  by  him.  Mulcrevy  v.  San  Fran- 
cisco, (1914)  231  U.  S.  669,  34  S.  Ct.  260, 
wherein  the  court  said:  "The  act  does  not 
purport  to  deal  with  the  relations  of  a  state 
officer  with  the  state.  To  so  construe  it 
might  raise  serious  questions  of  power,  and 
such  questions  are  always  to  be  avoided.  We 
do  not  have  to  go.  to  such  lengths.  The  act 
is  entirely  satisfied  without  putting  the  offi- 
cers of  a*  state  in  antagonism  to  the  laws  of 
the  state — ^the  laws   which  give  them  their 


mandatory,  and,  except  as  provided  in  the 
tenth  section,  the  court  is  not  authorized  to 
receive  or  consider  evidence  taken  by  de- 
positions. United  States  v.  Kolodner,  (M. 
D.  Pa.  1912)  199  Fed.  809. 


conferred.  The  order  in  which  the  words 
are  used  is  the  same, — state,  territories,  and 
district.  United  States  v.  Kolodner,  (C.  C. 
A.  3d  Cir.  1913)  204  Fed.  240,  reveraing  (D. 
C.  Pa.  1912)   199  Fed.  809. 


official  status.  It  is  easily  construed  and 
its  purposes  entirely  accomplished  by  re- 
quiring an  accounting  of  one-half  of  the  fees 
to  the  United  States,  leaving  the  other  half 
to  whatever  disposition  may  be  provided  by 
the  state  law."  See  also  Franklin  County 
V.  Barnes,  (1912)  68  Wash.  488,  123  Pac. 
779.  Compare  Fields  v.  Multnomah  County, 
(1913)  64  Ore.  117,  128  Pac.  1045,  44  L.R.A. 
(N.S.)    322. 

This  section  determines  the  question  of 
fees  in  naturalization  proceedings,  and  any 
state  statute  attempting  to  regulate  fees  in 
such  proceedings  is  invalid.  State  v.  Quill, 
(Ind.  1913)   102  N.  E.  106. 


1909  Supp.,  p.  373,  sec.  14. 

Effect  of  failure  to  comply  with  section.  — 
The  provisions  of  this  section  of  the  naturali- 
zation act  providing  that  declarations  of  in- 
tention and  petitions  for  naturalization  shall 
be  bound  in  chronological  order,  merely  de- 
fine the  duties  of  the  officers  liaving  such 
matters  in  charge,  and  if  they  have  so  pre- 


pared and  bound  the  applications  that  the 
provisions  of  the  section  cannot  be  observed 
it  should  not  affect  the  right  of  the  appli- 
cant, who  has  complied  with  all  the  formali- 
ties of  law  and  has  shown  himself  entitled 
to  admission.  En  re  Freeze,  (D.  C.  Ore. 
1911)    189  Fed.  1022. 
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1909  Supp.,  p.  373,  sec.  15. 

Constitutionality.  —  In  Johannessen  ▼. 
United  States,  (1912)  225  U.  S.  227,  32  S. 
Ct.  613,  66  U.  S.  (Ix  ed.)  1066,  the  court 
upheld  the  constitutionality  of  this  section. 
Mr.  Justice  Pitnev,  writing  the  opinion  of 
the  court,  said:  ^'It  was  long  ago  held  in 
this  court,  in  a  case  arising  upon  the  early 
acts  of  Congress  which  submitted  to  courts 
of  record  the  right  of  aliens  to  admission 
as  citizens,  that  the  judgment  of  such  a 
court  upon  the  question  was,  like  every 
other  judgment,  complete  evidence  of  its  own 
validity.  Spratt  v.  Spratt,  (1830)  4  Pet. 
393,  408.  This  decision,  however,  goes  no 
further  than  to  establish  the  immunity  of 
such  a  judgment  from  collateral  attack. 
It  does  not  follow  that  Congress  may  not 
authorize  a  direct  attack  upon  certificates 
of  citizenship  in  an  independent  proceeding 
such  as  is  authorized  by  §  15  of  the  act  of 
1906.  Appellant's .  contention  involves  the 
notion  that  because  the  naturalization  pro- 
ceedings result  in  a  judgment,  the  United 
States  is  for  all  purposes  concluded  thereby, 
even  in  the  case  of  fraud  or  illegality  for 
which  the  applicant  for  naturalization  is  re- 
sponsible. This  question  may  be  first  disposed 
of.  The  Constitution,  Art.  I,  §  8,  gives  to 
Confess  power  *to  establish  a  uniform  Rule 
of  Naturalization.'  Pursuant  to  this  authority 
it  was  enacted,  as  above  quoted  from  the  Ke- 
vised  Statutes,  that  an  alien  might  be  admitted 
to  citizenship  *in  the  following  manner  and  not 
otherwise;  '  §  2105  requiring  proof  of  resi- 
dence within  the  United  States  for  five  jrears 
at  least;  and  §  2170  declaring  a  continued 
term  of  five  years'  residence  next  preceding 
his  admission  to  be  essential.  An  examina- 
tion of  this  legislation  makes  it  plain  that 
while  a  proceeding  for  the  naturalization 
of  an  alien  is  in  a  certain  sense  a  judicial 
proceeding,  being  conducted  in  a  court  of 
record  and  made  a  matter  of  record  therein, 
yet  it  is  not  in  any  sense  an  adversary  pro- 
ceeding. It  is  the  alien  who  applies  to  be 
admitted,  who  makes  the  necessary  declara- 
tion and  adduces  the  requisite  proofs,  and 
who  renounces  and  abjures  his  foreign  al- 
legiance, all  as  conditions  precedent  to  his 
admission  to  citizenship  of  the  United  States. 
He  seeks  political  rights  to  which  he  is  not 
entitled  except  on  compliance  with  the  re- 
quirements ,  of  the  act.  But  he  is  not  re- 
quired to  make  the  Government  a  party  nor 
to   give   any   notice   to   its   representatives." 

This  section  was  also  declared  constitu- 
tional in  Luria  v.  United  States,  (1913)  231 
U.  S.  9,  34  S.  Ct.  10,  wherein  the  court 
through  Mr.  Justice  Van  Devanter  said: 
**Several  contentions  questioning  the  con- 
stitutional validity  of  §  15  are  advanced,  but 
all,  save  the  one  next  to  be  mentioned,  are 
sufficiently  answered  by  observing  that  the 
section  makes  no  discrimination  between  the 
rights  of  naturalized  and  native  citizens,  and 
does  not  in  any  wise  affect  or  disturb  rights 
acquired  through  lawful  naturalization,  but 
only   provides   for   the   orderly   cancellation, 
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after  full  notice  and  hearing,  of  certificates 
of  naturalization  which  have  heen  procured 
fraudulently  or  illegally.  It  does  not  make 
any  act  fraudulent  or  illegal  that  was  honest 
and  legal  when  done,  imposes  no  penalties, 
and  at  most  provides  for  the  annulment,  by 
appropriate  judicial  proceedings,  of  merely 
colorable  letters  of  citizenship,  to  which  their 
possessors  never  were  lawfully  entitled. 
.  .  .  Objection  is  specially  directed  to  the 
provision  which  declares  that  taking  up  a 
permanent  residence  in  a  foreign  country 
within  five  years  after  the  issuance  of  the 
certificate  shall  be  considered  prima  facie 
evidence  of  a  lack  of  intention  to  become  a 
permanent  citizen  of  the  United  States  at 
the  time  of  the  application  for  citizenship, 
and  that  in  the  absence  of  countervailing 
evidence  the  same  shall  be  sufficient  to  war- 
rant the  cancellation  of  the  certificate  as 
fraudulent.  It  will  be  observed  that  this 
provision  prescribes  a  rule  of  evidence,  not 
of  substantive  right.  It  goes  no  farther 
than  to  establish  a  rebuttable  presumption 
which  the  possessor  of  the  certificate  is  free 
to  overcome.  If,  in  truth,  it  was  his  inten- 
tion at  the  time  of  his  application  to  reside 
permanently  in  the  United  States,  and  his 
subsequent  residence  in  a  foreign  country 
was  prompted  by  considerations  which  were 
consistent  with  that  intention,  he  is  at 
liberty  to  show  it.  Not  only  so,  but  these 
are  matters  of  which  he  possesses  full,  if 
not  special,  knowledge.  The  controlling  rule 
respecting  the  power  of  the  legislature  in 
establishing  such  presumptions  is  compre- 
hensively stated  in  Mobile,  J.  &  K.  C.  R.  Co. 
V.  Turnipseed,  (1910)  219  U.  S.  35,  42,  43. 
as  follows:  'Legislation  providing  that  proof 
of  one  fact  shall  constitute  prima  facie  evi- 
dence of  the  main  fact  in  issue,  is  but  to 
enact  a  rule  of  evidence,  and  quite  within 
the  general  power  of  government.  Statutes, 
national  and  state,  dealing  with  such  meth- 
ods of  proof  in  both  civil  and  criminal  cases 
abound,  and  the  decisions  upholding  them 
are  numerous.     .     .  That  a   lesislative 

presumption  of  one  fact  from  evidence  of 
another  may  not  constitute  a  denial  of  due 
process  of  law  or  a  denial  of  the  equal  pro- 
tection of  the  law,  it  is  only  essential  that 
there  shall  be  some  rational  connection  be- 
tween the  fact  proved  and  the  ultimate  fact 
presumed,  and  that  the  inference  of  one  fact 
from  proof  of  another  shall  not  he  so  un- 
reasonable as  to  be  a  purely  arbitrary  man- 
date. So,  also,  it  must  not,  under  guise 
of  regulating  the  presumptioi  of  evidence, 
operate  to  preclude  the  party  from  the  right 
to  present  his  defense  to  the  main  fact  thus 
presumed.  If  a  legislative  provision  not 
unreasonable  in  itself  prescribing  a  rule  of 
evidence,  in  either  criminal  or  civil  cases, 
does  not  shut  out  from  the  party  affected 
a  reasonable  opportunity  to  submit  to  the 
jury  in  his  defense  all  of  the  facts  bearing 
upon  the  issue,  there  is  no  ground  for  hold- 
ing that  due  process  of  law  haa  been  denied 
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him.'  Nor  is  it  a  valid  objection  to  such 
legislation  that  it  is  made  applicable  to 
existing  causes  of  action." 

This  section  is  retrospective  but  it  is  not 
therefore  void  as  an  ex  post  >icto  law.  Johan- 
nessen  v.  United  States,  (1912)  225  U.  S. 
227,  32  S.  Ct.  613,  56  U.  S.  (L.  ed.)  1066, 
wherein  the  court  said:  'The  act  in  effect 
provides  for  a  new  form  of  judicial  review  of 
a  question  that  is  in  form,  but  not  in  sub- 
stance, concluded  by  the  previous  record,  and 
under  conditions  affording  to  the  party  whose 
rights  are  brought  into  question  full  oppor- 
tunity to  be  heard.  Retrospective  acts  of 
this  character  have  often  been  held  not  to 
be  an  assumption  by  the  legislative  depart- 
ment of  judicial  powers." 

Jurisdiction  to  cancel  illegally  granted 
certificate.  —  Where  a  certificate  of  naturali- 
zation is  illegally  granted  by  a  state  court, 
a  district  court  of  the  United  States  for  the 
district  in  which  the  naturalized  citizen  re- 
sides has  jurisdiction  at  the  instance  of  the 
United  States  to  cancel  and  vacate  it.  Unit- 
ed States  V.  Plaistow,  (W.  D.  N.  Y.)  189 
Fed.  1006. 

Attacking  certificate  in  court  of  co-ordinate 
jurisdiction.  —  When  a  certificate  of  naturali- 
zation is  obtained  by  fraud,  or  is  illegally 
procured  in  the  sense  that  it  has  been  is- 
sued without  authority  of  law,  and  is  in 
effect  false  and  spurious,  a  suit  in  equity 
may  be  maintained  for  its  cancellation. 
Such  a  suit  is  not  intended  to  correct  an  er- 
ror of  court,  but  to  defeat  the  fraud  of  the 
litigant.  But  when  a  certificate  is  issued  as 
the  result  of  a  judicial  hearing  in  good-faith 
attempt  to  exercise  the  jurisdiction  conferred 
by  the  act  of  Congress,  it  is  not  open  to  at- 
tack in  another  court  of  co-ordinate  juris- 
diction simply  by  reason  of  alleged  errors 
which  may  have  occurred  in  the  court  pur- 
suant to  whose  judgment  the  certificate  was 
issued.  Errors  of  that  kind  can  properly  be 
reached  only  by  appeal  or  writ  of  error. 
United  States  v.  Lenore,  (D.  C.  N,  D.  1913) 
207   Fed.   865. 

Doctrine  of  res  judicata  not  applicable  to 
prevent  revocation  of  certificate.  —  The  foun- 
dation of  the  doctrine  of  res  judicata,  or  es- 
toppel by  judgment,  is  that  both  parties 
have  had  their  day  in  court.  A  certificate 
of  naturalization,  procured  ex  parte  in  the 
ordinary  way,  has  no  conclusive  effect  as 
against  the  public.  Such  a  certificate,  in- 
cluding the  judgment  upon  which  it  is 
based,  is  in  its  essence  an  instrument  grant- 
ing political  privileges,  and  open  like  other 
public  grants  to  be  revoked  if  and  when  it 
shall  be  found  to  have  been  unlawfully  or 
fraudulently  procured.  It  is  in  this  respect 
closely  analogous  to  a  public  grant  of  land, 
or  of  the  exclusive  right  to  make,  use  and 
vend  a  new  and  useful  invention.  Johan- 
nessen  v.  United  States,  (1912)  226  U.  S. 
227,  32  S.  Ct.  613,  56  U.  S.  (L.  ed.)   1066. 

The  words  ''the  provisioBS  of  this  section" 
occurring  in  the  last  paragraph  naturally 
mean  every  part  of  it,  one  paragraph  as  much 
as  another,  and  that  meaning  cannot  well 
be  rejected  without  leaving  it  uncertain  as 
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as  to  what  those  words  embrace.  Luria  v. 
United  States,  (1913)  231  U.  S.  9,  34  S.  Ct. 
10. 

The  defendant  is  not  entitled  to  a  trial 
by  jury  in  an  action  to  cancel  his  naturaliza- 
tion certificate,  as  the  remedv  sought  under 
the  section  is  essentially  equitable,  being  in 
this  respect  no  different  from  a  suit  to  cancel 
a  patent  for  public  land  or  letters  patent  for 
an  invention.  Luria  v.  United  States,  (1913) 
231  U.  S.  9,  34  S.  Ct.  10. 

False  statement  as  to  marriage.  —  When  an 
alien  in  his  naturalization  petition  stated 
that  he  was  not  married,  when  in  fact  he 
had  a  wife  and  children  in  the  country  from 
whence  he  came,  but  had  abandoned  them 
several  years  before,  it  was  held  that  his 
certificate  could  be  cancelled  for  fraud.  Unit- 
ed States  V.  Albertini,  (D.  C.  Mont.  1913) 
206  Fed.  133. 

"Illegally  procured."  —  A  certificate  is 
"illegally  procured,"  within  the  meaning  of 
this  section,  when  it  is  issued  bv  a  court 
without  jurisdiction,  or  in  violation  of  the 
law's  procedure — without  a  petition  or  wit- 
nesses, or  notice,  or  hearing.  United  States 
V.  Albertini,  (D.  C.  Mont  1913)  206  Fed. 
133. 

A  petition  for  the  cancellation  of  a  certifi- 
cate of  citizenship  on  the  ground  of  fraud 
must  point  out  specifically  in  what  particu- 
lar respect  the  representations  were  false. 
United  States  v.  Rockteschell,  (C.  C.  A.  9th 
Cir.  1913)  208  Fed.  530. 

Certificate  of  socialist  cancelled.  —  A  cer- 
tificate of  citizenship  was  cancelled  in  United 
States  V.  Olson,  (W.  D.  Wash.  1912)  196 
Fed.  562,  wherein  the  court  said:  **The 
grounds  for  the  suit,  as  set  forth  in  the  gov- 
ernment's petition,  are  that  the  respondent 
on  the  10th  day  of  January,  1910,  obtained 
in  order  from  the  superior  court  of  Pierce 
county.  Wash.,  admitting  him  to  become  a 
citizen  of  the  United  States  of  America ;  that 
a  certificate  of  citizenship  was  issued  out 
of  said  court  and  delivered  to  him ;  that  since 
said  date  he  has  claimed  and  now  claims  to 
be  a  citizen  of  the  United  States;  that  for 
the  purpose  of  obtaining  said  certificate  of 
citizenship  the  respondent  intentionally  rep- 
resented to  the  court  on  the  hearing  of  his 
application  that  *he  was  attached  to  the 
principles  of  the  Constitution  of  the  United 
States,  and  well  disposed  to  the  good  order 
and  happiness  of  the  same.'  Those  aver- 
ments and  the  jurisdictional  facts  set  forth 
in  the  petition  are  admitted  by  the  respond- 
ent's answer.  He  makes  an  issue,  however^ 
by  denying  the  charge  contained  in  the  peti- 
tion that  the  representations  which  he  made 
to  the  court  respecting  his  attitude  toward 
the  Constitution  and  government  of  the 
United  States  were  and  are  contrary  to  the 
truth. 

"On  the  trial  of  the  case  the  respondent 
appeared  in  person  and  by  an  attorney,  and 
after  the  introduction  oif  evidence  on  the 
part  of  the  government  tending  to  prove 
that  he  is  now,  and  was  at  and  previous  to 
the  time  of  being  admitted  to  be  a  citizen 
of  the  United  States,  opposed  to  the  form 


1909  Siipp^  p.  373,  tec.  15. 


NATURALIZATION. 


1909  Sttpp.,  p.  379,  ■ec  3a 


of  government  of  this  country  and  to  the 
principles  of  the  Constitution,  he  otfered  re- 
butting evidence  and  gave  testimony  in  his 
own  behalf,  which  in  the  opinion  of  the  court 
materially  aided  the  government's  case. 
Answering  direct  interrogatories  propound- 
ed by  his  own  attorney,  he  denied  that  he  is 
an  anarchist,  denied  that  he  is  opposed  to 
organized  government,  and  denied  that  he  is 
in  favor  of  overthrowing  this  government  by 
force  or  violence,  but  omitted  to  make  any 
declaration  affirming  his  loyalty  to  the  Con- 
stitution of  the  United  States,  and  on  the 
contrary,  when  tested  by  cross-examination, 
his  answers  to  all  questions  respecting  his 
attachment  to  the  Constitution  of  the  United 
States  were  evasive.  He  admitted  that  he 
is  a  socialist  and  frequenter  of  assemblages 
of  socialists  in  which  he  participates  as  a 
speaker  advocating  a  prop&ganda  for  rad- 
ical changes  in  the  institutions  of  the 
country.  He  claimed  to  have  a  clear  under- 
standing of  the  Constitution  of  the  United 
States  and  knew  that  by  one  of  its  articles 
deprivation  of  life,  liberty,  or  property  with- 
out due  process  of  law  is  forbidden,  and  yet 
the  evidence  introduced  in  his  behalf  proved 
that  the  party  with  which  he  is  affiliated, 
and  whose  principles  he  advocates,  has  for 
its  main  object  the  complete  elimination  of 
property  rights  in  this  country.  He  ex- 
pressed himself  as  being  willing  for  people 
to  retain  their  money,  but  insisting  that  all 
the  land,  buildings,  and  industrial  institu- 
tions should  become  the  common  property  of 
all  the  people,  which  object  is  to  be  attained, 
according  to  his  belief,  by  use  of  the  power 
of  the  ballot,  and  when  that  object  shall  have 
been  attained  the  political  government  of 
the  country  will  be  entirely  abrogated,  be- 
cause there  will  be  no  use  for  it.  And  he 
further  admitted  that  his  beliefs  on  these 
subjects  were  entertained  by  him  at  and  pre- 
vious to  the  date  of  the  proceedings  in  the 
superior  court  admitting  him  to  become  a 
citizen  of  the  United  States. 

"The  people  of  this  country  ordained  the 
Constitution  of  the  United  States,  to  form 
a  more  perfect  union,  establish  justice,  in- 
sure domestic  tranquillity,  provide  for  the 
common  defense,  promote  the  general  wel- 
fare, and  secure  the  blessinorg  of  liberty  to 
themselves  and  their  posterity,  and  thereby 
established  a  national  government,  to  en- 
dure permanently.  The  notion  that  citizens 
of  this  country  may  absolve  themselves  from 
allegiance  to  the  Constitution  of  the  United 

1909  Supp.,  p.  379,  sec.  30. 

Citizens  of  the  Philiopine  Islands.  —  The 
provisions  of  section  2169  Rev.  Stat.,  5  Fed. 
Stat.  Ann.  p.  207,  apply  to  this  section,  and 
therefore  only  such  citizens  of  the  Philip- 
pine Islands  who  are  free  white  persons,  or 
persons  of  African  nativity  or  descent,  can 
be  naturalized.  In  re  Alverto,  (E.  D.  Pa. 
1912)  198  Fed.  688.  wherein  the  court  said: 
"Citizens  of  the  Philippine  Islands  or  of 
Porto  Rico,  while  not  citizens  of  the  United 


States,  otherwise  than  by  expatriation,  is 
a  dangerous  heresy.  The  nation  generously 
and  cordially  admits  to  its  citizenatiip  aliens 
having  the  qualifications  prescribed  by  law, 
but  recognizing  the  principles  of  natural  law, 
called  the  law  of  self-preservation,  it  re- 
stricts the  privil<^e  of  becoming  naturalized 
to  those  whose  sentiments  are  compatible 
with  genuine  allegiance  to  the  existing  gov- 
ernment as  defin^  by  the  oath  which  Uiej 
are  required  to  take,  lliose  who  believe  ia 
and  propagate  crude  theories  hostile  to  the 
Constitution  are  barred. 

"The  evidence  in  this  case  including  the 
respondent's  admissions  above  recited  do  not 
have  to  be  analyzed,  interpreted,  or  weighed 
in  order  to  determine  any  doubtful  question 
as  to  his  attitude.  He  has  no  reverence  for 
the  Constitution  of  the  United  States,  nor 
intention  to  support  and  defend  it  against 
its  enemies,  and  he  is  not  well  disposed  to- 
ward the  peace  and  tranquillity  of  the 
people.  His  propaganda  is  to  create  turmoil 
and  to  end  in  chaos.  But  in  order  to  secure 
a  certificate  of  naturalization  he  intention- 
ally made  representations  to  the  court  which 
necessarily  deceived  the  court,  or  his  appli- 
cation for  naturalization  would  have  been 
denied.  Therefore,  by  the  petition  which  he 
was  required  to  file  and  his  testimony  at  the 
final  hearing  of  his  application  and  by  tak- 
ing the  oath  which  was  administered  to  him 
in  open  court,  he  perpetrated  a  fraud  upon 
the  United  States  and  committed  an  offense 
for  which  he  may  be  punished  as  provided 
by  law.  The  case  therefore  comes  clearly 
within  the  provisions  of  the  law  requiring 
the  court  to  set  aside  and  cancel  his  cer- 
tificate of  naturalization,  and  it  will  be  so 
decreed." 

Statute  cumulative,  not  exclusive.  —  This 
section,  it  will  be  observed,  simply  imposes 
the  duty  upon  the  United  States  district  at- 
torney of  the  proper  district,  when  cause 
is  shown  by  affidavit,  to  institute  proceed- 
ings for  canceling  a  certificate  of  citizen- 
ship. It  does  not,  directlv  or  inferentially, 
make  the  procedure  exclusive  or  prohibit  the 
enforcement  of  other  remedies  for  striking 
down  fraudulent  naturalization  certificates. 
The  statute  furnishes  a  new  remedy  for  a 
wrong  for  which  there  was  an  existing  ap- 
propriate remedy,  and  hence  it  is  cumula- 
tive and  not  exclusive.  In  re  Macoluso's 
Naturalization,  (1912)  237  Pa.  St.  132,  85 
Atl.  149. 
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States,  are  not  aliens,  and,  prior  to  the  pas- 
sage of  the  Act  of  1906,  were  not  capable  of 
becoming  naturalized  for  two  reasons:  First, 
the  naturalization  laws  of  the  United  States 
applied  only  to  aliens;  and,  second,  thev  re- 
quired a  renunciation  of  former  alliance. 
.  .  .  The  effect  of  section  30  was  to  make 
applicable  to  citizens  of  the  Philippine  Is- 
lands and  Porto  Rico  those  provisions  which 
had  theretofore  applied  only  to  aliens.      If 


VoL  V,  p.  302,  sec.  5. 


NAVY. 


Vol  V,  p.  322,  sec.  13. 


the  limitations  of  section  2169  apply  to  one 
provision  of  the  naturalization  laws,  they 
must  apply  to  all  and  consequently  to  sec- 
tion 30  of  the  Act  of  1906.  Section  2169 
was  intended  to  limit  the  application  of  the 
whole  body  of  the  naturalization  laws  to 
aliens  being  free  white  persons  or  of  the 
African  race.  'Free  wnite  persons'  in- 
cludes members  of  the  white,  or  Caucasian 
race,  as  distinct  from  the  black,  red,  yellow, 
and  brown  races.  .  .  .  The  use  of  the 
words  'white  persons'  clearly  indicates  the 
intention  of  Congress  to  maintain  a  line  of 
demarcation  between  races  and  to  extend  the 
privilege  of  naturalization  only  to  those  of 
the  races  named.  .  .  .  The  petitioner  is, 
ethnologically  speaking,  one-fourth  of  the 
white  or  Caucasian  race  and  three-fourths  of 
the  brown  or  Malay  race.  In  the  case  of  In 
re  Camille  (C.  C.)  6  Fed.  256,  the  appli- 
cant, a  Canadian,  with  a  white  father  and  an 
Indian  mother,  was  held  not  to  be  a  white 
person.  In  the  case  of  In  re  Knight  [(1909 
171  Fed.  299]  the  petitioner  was  born  on  a 
British  schooner  in  the  Yellow  Sea.  His 
father  was  an  Englishman,  and  his  mother 
half  Chinese  and  half  Japanese.  It  was  held 
that  the  petitioner  was  not  a  free  white  per- 
son, and  therefore  not  entitled  to  naturali- 
zation. As  was  said  in  the  Knight  Case: 
'Naturalizatiton  creates  a  political  status 
which  is  entirely  the  result  of  legislation  by 
Congress,  and,  in  the  case  of  a  person  not 
born   a    citizen,    naturalization    can    be    ob- 


tained only  in  the  way  in  which  Congress 
has  provided  that  it  shall  be  granted,  and 
upon  such  a  showing  of  facts  as  Congress 
has  determined  must  be  set  forth.  It  must 
have  been  within  the  knowledge  and  foresight 
of  Congress,  when  legislating  upon  this  ques- 
tion, that  members  of  other  races  would 
serve  in  the  army  and  navy  of  the  United 
States  under  certain  conditions,  and  it  must 
remain  with  Congress  to  determine  who  of 
this  class  can  obtain,  imder  the  statutes, 
the  rights  of  a  citizen  of  the  United  States.' 
Section  4  of  the  act  provides  that  'an 
alien  may  be  admitted  to  become  a  citizen 
of  the  United  States  in  the  following  man- 
ner and  not  otherwise.'  The  Naturalization 
Act  of  1906  expressly  repealed  manv  of  the 
then  existing  provisions  of  law  in  relation  to 
naturalization.  Section  2169  was  not  re- 
pealed, and,  if  Congress  had  not  intended  its 
provisions  to  apply  to  section  30  of  the  Act 
of  1906,  such  intention  would  naturally  ap- 
pear in  the  act.  As  it  has  not  excepted 
section  30  of  the  act  from  the  provisions  of 
section  2169,  Kevised  Statutes,  the  latter 
section  must  be  held  to  be  an  applicable  pro- 
vision of  the  naturalization  laws.  I  am 
therefore  of  the  opinion  that  Congress  did 
not  intend  to  extend  the  privilege  of  citi- 
zenship to  those  who  had  become  citizens  of 
the  Philippine  Islands  under  the  Act  of  1902. 
unless  they  were  free  white  persons  or  of 
African  nativity  or  descent." 


NAVY. 


Vol.  V,  p.  302,  sec.  5. 

Mandamus  to  compel  acceptance  of  bid. -— 
Where  a  vessel  is  offered  for  sale  and  the 
Secretary  of  the  Navy  advertises  for  pro- 
posals for  purchase,  one  who  makes  the  high- 
«st  bid,  which  is  refused,  cannot  maintain  a 
mandamus  proceeding  to  compel  the   Secre- 


tary to  deliver  the  vessel  to  h!m.  The  pri- 
mary reason  why  this  cannot  be  done  is  that 
the  Secretary  cannot  be  made  a  party. 
United  States  v.  Daniels,  (1913)  231  U.  S. 
218,  34  S.  Ct.  84. 


Vol.  5,  p.  310,  sec.  1556. 

Acting  assistant  surgeons  are  not  affected  by  this  statute. 
(1912)  224  U.  S.  137,  32  S.  a.  267,  56  U.  S.  (L.  ed.)  697. 


Flummer  ▼.  United  States 


Vol.  V,  p.  322,  sec.  13. 

Pay  of  aid  to  admiral.  —  See  Wood  ▼. 
United  States,  (1912)  224  U.  S.  132,  32  S. 
Ct.  461,  66  U.  S.   (L.  ed.)    696. 

Acting  assistant  surgeons  are  affected  by 
this  section.  Plummer  v.  United  States, 
(1912)  224  U.  S.  137,  32  S.  Ct.  267,  66  U. 
S.    (L.  ed.)   697. 

Officers  retired  for  incapacity  not  resolting 
from  service.  —  The  assimilating  clause  of 
F.  S.  A.  Supp. — 48. 
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this  section  applies  only  to  officers  on  the 
active  list  of  the  Navy,  and  does  not  repeal 
the  prior  law  respecting  the  pay  of  that  par- 
ticular class  of  officers  compulsorily  retired 
under  section  1464,  Revised  Statutes,  5  Fed. 
Stat.  Annot.  283,  for  incapacity  not  result- 
ing from  any  incident  of  the  service.  Han- 
num  V.  United  States,  (1913)  226  U.  S.  436, 
33  S.  Ct  172,  67  U.  S.   (L.  e^.)  287. 


1909  Sapp^  p.  886,  mc  1. 


PATENTS. 


Vol  V,  p.  417,  wc  4883. 


1909  Supp.,  p.  386,  sec.  1.     [Officers  not  above  captain  advanced  one 
grade,  etc.] 


'T^isabiUty  incident  to  aemce."  —  The 
■tatute  18  not  applicable  to  a  naval  officer 
retired   lor   incapacity   not   incident   to   the 


eervice.  Morse  ▼.  United  SUtee,  (1913) 
220  U.  8.  208,  33  S.  Ct.  624,  67  U.  S.  (L. 
ed.)    1152,  affirming   (1911)   46  Ct.  CL  36L 


1909  Supp.,  p.  390.     [Act  of  May  IS,  1908.] 


Longevity  pay.  —  In  Plummer  ▼.  United 
SUtes,  (1U12)  224  U.  8.  137,  32  8.  Ct.  207, 
56  U.  S.  (Lt.  ed.)  097,  a  controversy  arose 
as  to  the  sum  of  the  longevity  pay  of  cer- 
tain commissioned  officers  due  to  a  part  of 
the  above  section,  reading  as  follows:  **lhere 
shall  be  allowed  and  paid  each  commissioned 
officer  below  the  rank  of  rear  admiral  ten 
per  centum  of  his  current  yearly  pay  for 
each  term  of  five  years'  service  in  the  Army, 
Navy,  and  Marine  Corps.  The  total  amount 
of  such  increase  for  length  of  service  shall 
in  no  case  exceed  forty  per  centum  on  the 
yearly  pay  of  the  grade  as  provided  by  law." 
The  court  said:  **It  is  insisted  that  as  the 
words  'current  yearly  pay,*  as  employed  in 
Bev.  Stat.,  §  1202,  were  construed  in  United 
States  V.  Tyler,  (1881)  305  U.  S.  244,  to 
require  that  the  calculation  of  the  longevity 
pay  should  be  made,  not  upon  the  sum  of 
the  base  pay,  but  on  the  base  pay  and  pre- 
vious increases  thereof,  that  the  same  rule 
must  be  applied  to  the  words  as  used  in  the 
provision  of  the  statute  above  quoted.  But 
subsequent  to  the  Tyler  case,  by  the  act  of 
June  30,  1882,  22  Stat.  118,  c.  254,  Congress 
expressly  directed  that  the  ten  per  cent 
longevity  increase  provided  for  in  §  1202, 
Bev.  Stat.,  should  be  'computed  on  the  yearly 
pay  of  the  grade.  .  •  .'  That  this  act 
was  passed  for  the  express  purpose  of  com- 
manding a  method  of  computation  which 
would   render   inapplicable   the   construction 


adopted  in  the  Tyler  case  is  not  open  to  con- 
troversy. United  SUtes  v.  Miller,  (190S) 
208  U.  S.  32,  38.  Indeed,  that  from  the  date 
tof  the  act  of  1882  down  to  the  present  time 
the  longevity  pay  of  Army  officers  has  been 
computed  by  the  method  directed  by  the 
act  of  1882  is  not  controverted.  In  view  of 
the  purpose  of  Congress  to  equalize  as  far 
as  possible  the  pay  of  Army  and  Navy  oifi- 
cers,  manifested  by  the  adoption  of  the  Navy 
Personnel  Act  of  1899  and  in  all  subsequent 
legislation  as  to  such  pay,  we  think  it  plain- 
ly results  that  the  provisions  relied  upon 
must  be  held  to  have  been  adopted  with 
reference  to  the  settled  rule  prevailing  for 
BO  many  years,  a  rule  consequent  upon  the 
act  of  1882.  In  other  words,  we  think  it 
may  not  be  doubted  that  the  Intention  of 
Congress  in  the  provision  relied  upon  was 
that  the  longevity  pay  therein  prescribed 
should  be  computed  according  to  the  methods 
then  prevailing,  and  which  had  resulted  from 
the  enactment  of  the  statute  of  1882." 

Aid  to  admiral.  —  This  section  in  terms 
specifically  provides  for  the  pay  of  every 
officer  in  the  navy,  including  the  admiral 
and  embraces  extra  compensation  to  aids  to 
rear  admirals,  but  makes  no  provision  what- 
ever for  compensation  for  services  which 
may  be  rendered  by  an  officer  acting  as  aid 
to  the  admiral.  Wood  v.  United  States, 
(1012)  224  U.  8.  132,  32  8.  Ct.  461,  56  U. 
8.   (L.  ed.)   696. 
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OFFICERS  OF  MERCHANT  VESSELS. 


Vol.  V,  p.  400,  sec.  4442. 

Certain  provisions  of  mle  5  adopted  by  the 
board  of  supervising  inspectors  hsve  been 
held  to  be  invalid  because  in  conflict  with 


this  section.     Williams  v.  Moulther,  (GL  GL 
A.  2d  Cir.  1912)  198  Fed.  460. 
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Kature  of  patent  lifcht  and  privileges.—      granted    are   incorporeal    personal   proper^ 
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tions  which  attend  other  property.  They 
may  be  transferred  by  oral  agreement,,  and 
such  agreement  is  not  within  ihe  statute  of 
frauds,  nor  within  Rev.  Stat.  §  4898  (5  Fed. 
Stat.  Annot.  531),  requiring  assignments  to 
be  in  writing,  and  will  be  specifically  en- 
forced in  equity  when  properly  proved. 
Whitcomb  v.  Whitcomb,  (1911)  85  Vt.  76, 
81  Atl.  97. 

Letters  patent  a  personal  chatteL  —  In  view 
of  the  fact  that  a  record  of  the  patent  is 
preserved  in  the  Patent  Office,  and  that  all 
its  assignments  are  there  recorded,  the  pos- 

Vol.  V,  p.  419,  sec.  4884. 

History  and  construction.  —  "The  protec- 
tion given  to  inventors  and  authors  in  the 
United  States  originated  in  the  Constitution, 
§  8  of  Art.  1  of  which  authorizes  the  Con- 
gress to  'promote  the  progress  of  science 
and  useful  arts,  by  securing  for  limited  times 
to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries/ 
This  protection,  so  far  as  inventors  are  con- 
cerned, has  been  conferred  by  the  act  of 
Congress  passed  April  10,  1700,  and  subse- 
quent acts  and  amendments.  The  act  of 
1790,  1  Stat.  109,  c.  7,  granted  'the  sole  and 
exclusive  right  and  liberty  of  making,  con- 
structing, using  and  vending  to  others  to  be 
used,  the  said  invention  or  discovery.'  In 
1793  (Feb.  21,  1793,  1  Stat.  318.  c.  11)  the 
word  'full'  was  substituted  for  the  word 
'sole,'  and  in  1836  (July  4,  1836,  5  Stat. 
117,  §  5,  c.  367)  the  word  'constructing* 
was  omitted.  This  legislation  culminated 
in  §  4884  of  the  Revised  Statutes,  the  part 
with  which  we  are  dealing  being  practically 
identical  with  the  act  of  July  8.  1870,  16 
Stat.  198,  §  22,  c.  230.  It  provides  that 
every  patent  shall  contain  'a  grant  to  the 
patentee,  his  heirs  and  assigns,  for  the  term 
of  seventeen  years,  of  the  exclusive  right  to 
make,  use,  and  vend  the  inventi<9n  or  discov- 
ery.' The  right  to  make,  use  and  sell  an 
invented  article  is  not  derived  from  the  pat- 
ent law.  This  right  existed  before  and  with- 
out the  passage  of  the  law  and  was  always 
the  right  of  an  inventor.  The  act  secured  to 
the  inventor  the  exclusive  right  to  make, 
use  and  vend  the  thing  patented,  and  conse- 
quently to  prevent  others  from  exercising 
like  privileges  without  the  consent  of  the 
patentee.  It  was  passed  for  the  purpose  of 
encouraging  useful  invention  and  promoting 
new  and  useful  improvements  bv  the  pro- 
tection and  stimulation  thereby  given  to  in- 
ventive genius,  and  was  intended  to  secure 
to  the  public,  after  the  lapse  of  the  ex- 
clusive privileges  granted,  the  benefit  of  such 
inventions  and  improvements.  With  these 
beneficent  purposes  in  view  the  act  of  Con- 
gress should  be  fairly  or  even  liberally  con- 
strued; yet,  while  this  principle  is  generally 
recoGfnized,  care  should  be  taken  not  to  ex- 
tend by  judicial  construction  the  rights  and 
privileges  which  it  was  the  purpose  of  Con- 
gress, to  bestow.  In  framing  the  act  and 
defining  the  extent  of  the  rights  and  privi- 
leges secured  to  a  patentee  Congress  did  not 


session  of  the  original  letters  may  be  com- 
paratively unimportant;^  nevertheless,  they 
are  not  valueless,  but  of  intrinsic  and  sub- 
stantial worth.  The  procurement  of  a  copy 
of  them  would  be  attended  with  some  incon- 
venience and  expense.  They  are,  like  a 
title  deed,  a  personal  chattel.  They  are  the 
evidence  of  their  owner's  exclusive  right  to 
the  use  of  the  invention  and  create  a  prop- 
erty interest  in  such  invention.  Paine  v. 
Parkhurst,  (CCA.  6th  Cir.  1913)  206 
Fed.  740. 
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use  technical  or  occult  phrases,  but  in  simple 
terms  gave  an  inventor  the  exclusive  right 
to  make,  use  and  vend  his  invention  for  a 
definite  term  of  years.  The  right  to  make 
can  scarcely  be  made  plainer  by  definition, 
and  embraces  the  construction  of  the  thing 
invented.  The  right  to  use  is  a  comprehen- 
sive term  and  embraces  within  its  meaning 
the  right  to  put  into  service  any  given  in- 
vention. And  Congress  did  not  stop  with 
the  express  grant  of  the  rights  to  make 
and  to  use.  Recognizing  that  many  inven- 
tions would  be  valuable  to  the  inventor  be- 
cause of  sales  of  the  patented  machine  or 
device  to  others,  it  granted  also  the  exclu- 
sive right  to  vend  the  invention  covered  by 
the  latters  patent.  To  vend  is  also  a  term 
readily  understood  and  of  no  doubtful  im- 
port. Its  use  in  the  statute  secured  to  the 
inventor  the  exclusive  right  to  transfer  the 
title  for  a  consideration  to  others.  In  the 
exclusive  rights  to  make,  use  and  vend,  fair- 
ly construed,  with  a  view  to  making  the 
purpose  of  Congress  effectual,  resides  the  ex- 
tent of  the  patent  monopoly  under  the  stat- 
utes of  the  United  States."  Bauer  v.  O'Uon- 
nell,  (1913)  229  U.  S.  1,  33  S.  Ct.  616,  67 
U.  S.   (L.  ed.)    1041. 

Fixing  retail  price.  —  In  Bauer  v.  O'Don- 
nell,  (1913)  229  U.*  S.  1,  33  S.  Ct  616,  57 
U.  S.  (L.  ed.)  1041,  it  was  held  that  a  pat- 
entee could  not  by  notice  limit  the  price  at 
which  future  retail  sales  of  the  patented 
article  might  be  made,  such  article  being  in 
the  hands  of  a  retailer  by  purchase  from  a 
jobber,  who  had  paid  to  the  agent  of  the  pat- 
entee the  full  price  asked  for  the  article 
sold.  The  court  said:  "The  real  question 
is  whether  in  the  exclusive  right  secured  by 
statute  to  Vend'  a  patented  article  there  is 
included  the  right,  by  notice,  to  dictate  the 
price  at  which  subsequent  sales  of  the  article 
may  be  made.  The  patentee  relies  solely 
upon  the  notice  quoted  to  control  future 
prices  in  the  resale  by  a  purchaser  of  an 
article  said  to  be  of  great  utility  and  highly 
desirable  for  general  use.  The  appellee  and 
the  jobbers  from  whom  he  purchased  were 
neither  the  agents  nor  the  ncensees  of  the 
patentee.  They  had  the  title  to,  and  the 
right  to  sell,  the  article  purchased  without 
accounting  for  the  proceeds  to  the  patentee 
and  without  making  any  further  payment 
than  had  already  been  made  in  the  purchase 
from  the  agent  of  the  patentee.    Upon  such 
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facts  as  aro  now  presented  wo  think  the 
right  to  vend  oecured  in  the  patent  statute 
is  not  distinguishable  from  the  right  of  vend- 
ing given  in  the  copTright  act.  in  both  in- 
stances it  was  the  intention  of  Congress  to 
secure  an  exclusive  right  to  sell,  and  there 
is  no  grant  of  a  privilege  to  keep  up  prices 
and  prevent  competition  bj  notices  restrict- 
ing the  price  at  which  the  article  may  be  re- 
sold. The  right  to  vend  conferred  by  the 
patent  law  has  been  exercised,  and  the  added 
restriction  is  beyond  the  protection  and  pur- 
pose of  the  act.  This  being  so,  the  case  is 
brought  within  that  line  of  cases  in  which 
this  court  from  the  beginning  has  held  that 
a  patentee  who  has  parted  with  a  patented 
machine  by  passing  title  to  a  purchaser  has 
placed  the  article  beyond  the  limits  of  the 
monopoly  secured  by  the  patent  act."  See  to 
the  same  effect  Free  Sewing  Mach.  Co.  v. 
Bry-Block  Mercantile  Co.,  (W.  D.  Tenn. 
1013)  204  Fed.  632;  Kellogg  Toasted  Com 
Flake  Co.  v.  Buck,  (S.  D.  Cal.  1913)  208 
Fed.  383. 


Snlet  of  interpretation.  —  The  general  mis 
is  that  the  interpretation  to  be  placed  on  s 
patent  is  to  be  determined  by  tne  language 
of  the  grant,  and  that  the  proceedings  of  tbe 
Patent  OiBoe  are  immaterial  unless,  of  coiui«b 
the  patentee  by  his  acquiescence  has  accept- 
ed limitations  imposed  by  the  rejection  of 
broader  claims.  Goodwin  Film  ft  Camera  Co. 
V.  Eastman  Kodak  Co^  (W.  i>.  N.  Y.  1913) 
207  Fed.  361. 

Sale  of  patented  article  in  territory  of 
licensee  other  than  where  purchased.  — One 
who  purchases  a  patented  article  for  resale, 
without  restriction  as  to  manner,  place  or 
price  of  such  resale,  from  an  authorized  or 
licensed  agent  of  the  patentee  or  his  ss- 
signee,  may  offer  for  sale  and  sell  said  ar- 
ticle in  a  different  territory  assigned  by  the 
patentee  or  assignee  to  another  and  diflerent 
licensee  or  agent.  Free  Sewing  Mach.  Co. 
V.  Bry-Block  Mercantile  Co.,  (W.  D.  Tens. 
1913)  204  Fed.  632. 


Vol.  V,  p.  421 ,  sec.  4886. 

11.  What  Mat  Be  Patented. 

The  term  manufacture  may  include  a  roof 
structure.  Aiken  v.  Kiter  &  Conley  Mfg.  Co., 
(W.  D.  Pa.  1912)  205  Fed.  631,  affirmed  203 
Fed.  699. 

In  Knight  v.  Rieger,  (D.  C.  Md.  1913)  203 
Fed.  49,  the  court  said :  "The  learned  author 
of  Walker  on  Patents  (4th  ed.)  p.  13,  con- 
tends that  the  word  'manufacture'  as  used 
in  the  patent  law  should  be  given  a  construc- 
tion broad  enough  to  cover  everything  made 
bv  the  hands  of  man  and  not  a  machine  or  a 
composition  of  matter.  The  weight  of  the 
decided  cases  is  to  the  contrary." 

Principle,  idea,  etc.  —  A  conception  of  the 
mind  is  not  an  invention,  or  a  completed  in- 
vention, until  represented  in  some  physical 
form.  Westinghouse  Mach.  Co.  v.  General 
Elec.  Co.,   (N.  D.  N.  Y.  1912)    199  Fed.  907. 

The  function  or  result  of  the  operation  or 
combination  may  not  be  the  subject  of  a 
patent.  The  means  by  which  the  function  is 
performed,  and  these  alone,  are  patentable. 
Hildreth  v.  Lauer  &  Suter  Co.,  (D.  C.  Md. 
1913)   208  Fed.  1005. 

Improved  combination.  —  It  is  a  general 
rule  that  the  improved  combination  for  which 
a  patent  is  granted  must  be  limited  by  the 
elements  therein  specified.  If  the  old  ele- 
ments were  combined  in  a  substantially  dif- 
ferent way,  or  if  the  purifying  result  be  ac- 
complished by  a  different  combination  in  de- 
fendant's apparatus,  there  might  be  no  in- 
fringement. In  other  words,  patents  for  im- 
proved combinations  must  be  construed 
strictly,  there  being  no  legal  right  to  a 
monopoly  in  cases  where  there  is  a  mere 
improved  combination  except  in  respect  to 
what  is  substantially  that  very  combination, 
the  law  leaving  it  open  to  all  others  to 
make  any  other  combination  of  old  things 
which  is*  not  substantiilly  the  same  as  the 
one   desi.TiLed    in   the   patent.      William    R. 
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Scaife  ft  Sons  Co.  t.  Falls  City  Woolen  Mills, 
(W.  D.  Ky.  1912)  194  Fed.  139. 

Although  every  element  of  a  combinatios 
may  be  old,  yet  the  combination  itself  maj 
be  patentable.  But  a  combination  is  not 
patentable  unless  it  shows  invention.  Uilg  v- 
George  Borgfeldt  k  Co.,  (CCA.  2d  Cir. 
1911)    189  Fed.  588. 

Combination  producing  new  result  as  dis- 
tinguished from  mere  aggregation.  —  An  ag- 
gregation is  tlie  mere  assembling  of  separate 
elements  without  changing  their  respective 
separate  functions  or  accomplishing  any  re- 
sult other  than  the  added  results  of  those 
functions.  In  order  to  be  patentable,  a  com* 
bination  of  elements  must  in  their  co-relation 
produce  a  different  force,  or  effect,  or  result, 
from  the  sum  of  that  which  is  produced  by 
their  separate  parts.  It  is  not  necessary  that 
each  element  in  performing  its  own  func- 
tion shall  also  modify  the  function  performed 
by  the  others.  It  is  generally  sufficient  if 
there  be  such  coaction  that  a  result  is  pro- 
duced which  is  new,  and  the  resuit  is  new 
if  it  is  substantially  a  better  result  than 
that  which  has  been  accomplished  by  other 
combinations.  Loom  Co.  Pelton  Water 
Wheel  Co.  v.  Doble,  (C  C  A.  9th  Cir. 
1911 )  190  Fed.  760. 

New  terms  to  describe  old  process.  —  The 
functions  performed  by  certain  apparatoa, 
when  arranged  under  certain  conditions,  can- 
not be  patented  as  a  new  method  of  produc- 
ing the  result,  if  the  so-called  "method"  is 
merely  a  description  in  new  terms  of  one  of 
the  forms  of  the  old  process,  as  carried  oat 
by  the  previously  disclosed  necessary  ele- 
ments of  the  device,  and  where  the  so-called 
new  method  is  but  a  description  of  an 
equivalent  experimentation  with  the  old  de- 
vice, under  conditions  recognized  as  possible, 
within  the  knowledge  of  any  mechanic  but 
not  previously  stated  in  language.    Siemnnd 
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V.  Enderlin,  (E.  D.  N.  Y.  1913)  206  Fed. 
283. 

A  mere  adjustment  is  not  patentable.  Sie- 
mund  y.  Enderlin,  (E.  D.  N.  Y.  1913)  206 
Fed.  283. 

System  for  carrying  on  business.  —  ^n.the 
sense'  of  the  patent  law  an  art  is  not  a  mere 
abstraction.  A  system  of  transacting  busi- 
ness, disconnected  from  the  means  for  carry- 
ing out  the  system,  is  not,  within  the  most 
liberal  interpretation  of  the  term,  an  art. 
Advice  is  not  patentable."  Berardini  v. 
Tocci,  (S.  D.  N.  Y.  1911)  190  Fed.  329. 
See  also  Fried.  Krupp  Aktien-Gesellschaft 
V.  Midvale  Steel  Co.,  (C.  C.  A.  3d  Cir. 
1911)    191  Fed.  688. 

Product  separated  from  surrounding  ma- 
terials.  — No  product  is  patentable,  however 
it  be  of  the  process,  which  is  merely  separated 
by  the  patentee  from  its  surrounding  ma- 
terials and  remains  unchanged.  Parke-Davis 
k  Co.  V.  H.  K.  Mulford  Co.,  (S.  D.  N.  Y. 
1911)    189  Fed.  95. 

III.  Invention. 

In  general.  —  The  presence  of  patentable  in- 
vention or  its  breadth  or  importance  does  not 
depend  on  the  mere  extent  or  completeness 
with  which  the  inventor  has  modified  or  al- 
tered pre-existing  devices.  It  depends, 
rather,  on  the  new  and  beneficial  result  ac- 
complished in  its  particular  art,  and  the 
smallest  and  seemingly  most  obvious  changes 
have  often  produced  the  most  beneficial  re- 
sults in  well-recognized  inventions.  This 
also  may  be  the  criterion  for  considering 
whether  an  assemblage  of  elements  consti- 
tutes a  patentable  combination  or  an  aggre- 
gation.  Mead  Morrison  Mfg.  Co.  v.  Exeter 
Mach.  Works,  (M.  D.  Pa.  1912)  196  Fed. 
789. 

Product  of  mechanical  skill.  —  To  the  same 
effect  as  the  original  note,  see  Kedington  v. 
Office  Equipment  Co.,  (W.  D.  Ky.  1911)  189 
Fed.  636;  Irvinsrton  Mfg.  Co.  v.  Utica  Drop 
Forge  &  Tool  Co.,  (C.  C.  A.  3d  Cir.  3911) 
191  Fed.  169;  Hover  v.  Atherton  Mnch.  Co., 
(C.  C.  N.  J.  1911)  193  Fed.  73:  Western 
Bottle  Mfg.  Co.  V.  Decker,  (C.  C.  A.  7th  Cir. 
1911)  193  Fed.  414;  Railroad  Supplv  Co.  v. 
Hart  Steel  Co.,  (N.  D.  111.  1911)  193  Fed. 
418:  Republic  Rubber  Co.  v.  Morgan  & 
Wright.  (C.  C.  A.  2d  Cir.  1912)  197  Fed. 
549.  See  Patents  Selling  &  Exporting  Co. 
V.  Dunn,    (S.  D.  N.  Y.   1913)    204   Fed.  99. 

Mechanical  skill  and  invention  distin- 
guished.—  To  the  same  eflTect  ns  the  ori^rinal 
note,  see  Rose  Mfg.  Co.  v.  E.  A.  Whitehouse 
Mfg.  Co.,  (C.  C.  A.  3d  Cir.  1913)  208  Fed. 
564. 

In  seeking  to  ascertain  on  which  side  of 
the  dividing  line  between  invention  and  skill 
a  device  belongs,  if  it  shall  appear  that 
throusrh  a  new  combination  a  novel  and  use- 
ful rcflult  is  achieved,  the  court  is  not  to.  be 
misled  by  the  apparent  simplicity  of  the  de- 
vice, nor  by  the  fact  that  the  elements  in- 
volved are  old.  Ferro  Concrete  Const.  Co. 
V.   Concrete  Steel  Co.,    (C.   0.   A.   6th   Cir. 

1913)   206  Fed.  666. 
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Mere  improTement.  —  To  the  same  effect 
as  the  original  note,  see  Rigby  v.  Ferrary 
Bros.  Co.,  (C.  C.  N.  J.  1911)  189  Fed.  616, 
affirmed  (C.  G.  A.  3d  Cir.  1911)  193  Fed. 
413. 

Change  in  materials.  —  The  use  of  one 
material  instead  of  another  in  constructing 
a  known  machine  is,  in  most  cases,  so  ob- 
viously a  matter  of  mere  mechanical  judg- 
ment, and  not  of  invention,  that  it  cannot  be 
called  an  invention,  unless  some  new  and 
useful  result,  an  increase  of  efficiency,  or  a 
decided  saving  in  the  operation,  is  clearly 
attained.  Protector  Last  Re-enforcing  Co.  v. 
Pell,  (D.  C.  N.  J.  1913)  204  Fed.  453.  See 
also  American  Thermos  Bottle  Co.  v.  Ameri- 
can Ever-Ready  Co.,  (S.  D.  N.  Y.  1910)  202 
Fed.  508;  Archer  v.  Imperial  Mach.  Co.,  (C. 
C.  A.  2d  Cir.  1913)  207  Fed.  81. 

The  degree  of  inventive  skill  exercised  in 
immaterial.  Poole  v.  Isaac  H.  Blanchard 
Co.,  (C.  C.  A.  2d  Cir.  1913)  204  Fed.  285. 

The  simplicity  or  obviousness  of  a  device 
is  not  necessarily  a  bar  to  a  patent.  Ferro 
Concrete  Const.  Co.  v.  Concrete  Steel  Co.,  (C. 
C.  A.  6th  Cir.  1913)  206  Fed.  666. 

Change  of  size  or  proportion.  —  To  the 
same  effect  as  the  original  note,  see  Chicago 
Fuse  Wire  &  Mfg.  Co.  v.  Harvard  Electric 
Co.,  (N.  D.  111.  1911)  191  Fed.  985;  Hall 
Mammoth  Incubator  Co.  v.  Teabout,  (N.  D. 
N.  Y.  1913)  205  Fed.  906;  Edison  v.  ALsen's 
American  Portland  Cement  Works,  (S.  D.  N. 
Y.  1913)  208  Fed.  20. 

New  effect  by  change  in  sise.  —  To  the 
same  effect  as  the  original  note,  see  Toledo 
Computing  Scale  Co.  v.  Computing  Scale  Co., 
(C.  C.  A.  7th  Cir.  1913)  208  Fed.  410. 

Improvement  in  degree.  —  To  the  same  ef- 
fect as  the  original  note,  see  Young  v.  Bur- 
ley,  (C.  C.  A.  6th  Cir.  1912)  200  Fed.  258. 

Change  in  form,  etc.  —  To  the  same  effect 
as  the  original  note,  see  Excelsior  Drum 
Works  V.  Bortel,  (N.  D.  N.  Y.  1911)  190 
Fed,  10;  Faultless  Rubber  Co.  v.  Star  Rubber 
Co.,  (N.  D.  Ohio  1911)  191  Fed.  982;  Equit- 
able Asphalt  Maintenance  Co.  v.  Parker- 
Washington  Co.,  (W.  D.  Mo.  1912)  197  Fed. 
920. 

A  mere  substitution  of  one  material  for 
another  does  not  constitute  invention  where 
there  is  no  change  otherwise.  Amburscn  Hy- 
draulic Const.  Co.  V.  Hvdraulic  Properties 
Co.,  (S.  D.  N.  Y.  1913)  208  Fed.  27. 

Equivalents.  —  Primary  inventions  are  en- 
titled to  a  looser  application  of  the  doctrine 
of  equivalents  than  secondary  inventions;  but 
even  a  secondary  invention  is  entitled  to  in- 
voke the  doctrine  of  equivalents,  although  to 
a  more  limited  extent.  The  doctrine  of  equiv- 
alents applies  to  all  classes  of  inventions. 
Lang  V.  Twitchell-Champlin  Co.,  (D.  C.  Me. 
1913^  207  Fed.  383. 

The  substitution  of  one  well  known  equiva- 
lent for  another  does  not  constitute  inven- 
tion. Peirce  Specialty  Co.  v.  Harvard  Elec- 
tric Co.,  (N.  D.  111.  1911)  189  Fed.  628. 
Equitable  Asphalt  Maintenance  Co.  v.  Park- 
er-Washington Co.,  (W.  D.  Mo.  1912)  197 
Fed.  920. 
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New  combiaatioii  of  oM  dericM.  —  To  tho 
same  effect  as  the  original  note,  tee  United 
States  Light  &  Heating  Ck>.  ▼.  Safety  Car 
Heating  &  Lighting  Co.,  (N.  D.  111.  1911) 
101  Fed.  850;  H.  J.  Heinz. Co.  ▼.  Cohn,  (a 
C.  A.  0th  Cir.  1913)  207  Fed.  647. 

New  combination  producing  new  result  — 
To  the  same  effect  as  the  original  note,  see 
Arnold  ▼.  Tyden,  (C.  C.  A.  7th  Cir.- 1011) 
193  Fed.  410;  F.  D.  Cummer  k  Son  Co.  t. 
AtlaB  Dryer  Co.,  (CCA.  6th  Cir.  1912) 
193  Fed.  993;  Sheffield  Car  Co.  ▼.  D'Arcy, 
(C  C  A.  6th  Cir.  1912)  194  Fed.  686;  Col- 
man  T.  Byrd  Mfg.  Co.,  (E.  D.  N.  C  1912) 
200  Fed.  69;  Oshkosh  Grass  Matting  Co.  t. 
Waite  Grass  Carpet  Co.,  (C  C  A.  7th  Cir. 
1913)  207  Fed.  937. 

When  a  desired  result  is  sought  by  those 
working  in  the  art  and  skilled  therein,  but 
not  obtained  for  lack  of  efficient  means,  which 
such  persons  are  unable  to  devise,  and  an- 
other comes  into  the  field  and  by  some  seem- 
ingly simple  change  and  adaptation  of  an 
old  means  or  element  in  a  combination  of 
elements  to  the  doing  of  the  work  is  able  to 
do  the  desired  work,  accomplish  the  desired 
result,  a  new  result,  or  a  better  result,  by 
such  new  means  operating  differently  from 
anything  known  in  that  art,  or  an  analogous 
art,  and  such  device  proves  commercially  suc- 
cessful, and  largely  displaces  all  others,  and 
is  more  efficient  and  just  as  durable,  or  even 
more  durable,  and  is  less  costly  in  construc- 
tion, there  is  an  invention.  Weber  Electric 
Co.  V.  National  Gas  k  Electric  Fixture  Co., 
(S.  D.  N.  Y.  1913)   204  Fed.  79. 

Result  of  combination  not  aggregate  of  sct- 
eral  results.  — To  the  same  effect  as  the 
original  note,  see  E.  H.  Freeman  Electric  Co. 
V.  General   Electric  Co.,    (C   C  A.   3d  Cir. 

1911)  191  Fed.  168. 

New  and  useful  result  necessary.  —  To  the 
ssme  effect  as  the  original  note,  see  Shef- 
field Car  Co.  V.  D'Arcy,   (C  C  A.  6th  Cir. 

1912)  194  Fed.  686. 

Old  process  applied  to  analogous  subject  or 
use.  —  To  the  same  effect  as  the  original 
note,  see  F.  E.  Mvers  k  Bro.  v.  Fairbanks, 
Morse  &  Co.  (C  C  A.  7th  Cir.  1912)  194 
Fed.  971. 

Old  device  producing  new  result.  —  The  use 
of  old  elements,  in  the  old  position,  and  in 
the  old  relationship  to  each  other,  to  get  a 
"new  result"  is  not  invention.  Weir  Frog 
Co.  V.  Porter,  (C  C  A.  6th  Cir.  1913)  206 
Fed.  670. 

The  mere  extension  of  the  use  of  an  old 
combination  of  the  elements  is  not  invention 
where  no  new  result  is  provided  and  no  new 
method  is  found  for  producing  the  old  result. 
H.  J.  Heinz  Co.  v.  Cohn,   (C.  C  A.  9th  Cir. 

1913)  207   Fed.  547. 

Commercial  success.  —  Whether  a  device 
discloses  invention  may  be  affected  by  the 
further  question  whether  it  is  commercially 
successful  and  has  displaced  similar  devices 
not  found  satisfactory.  General  Electric  Co. 
V.  Allis-Chalmers  Co.,  (C  C  N.  J.  1911)  190 
Fed.  165;  Edward  Hilker  Mop  Co.  v.  United 
States  Mop  Co.,  (C  C.  A.  6th  Cir.  1911) 
191  Fed.  613. 
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The  widespread  oommereial  sncoesa  d  a 
patented  device  should  be  taken  into  eoii- 
sideration  in  determining  the  question  of  in- 
vention, and  a  combination  patent  for  an 
article  which  when  constructed  in  aocordanee 
with  the  specifications  has  proved  a  great 
commercial  success  mav  not  be  held  devoid 
of  invention  because  tne  inventor  may  not 
have  known  all  of  the  forces  which  he  had 
brought  into  operation.  Coffield  Motor  Wash- 
er Ck».  V.  A.  D.  Howe  Mach.  Co.,  (N.  D. 
W.  Va.  1911)   190  Fed.  42. 

Persistent  effort  and  judicious  and  exten- 
sive advertising  will  give  commercial  success 
to  many  things,  some  meritorious  and  some 
not,  but  not  all  improvement  in  any  line  is 
invention;  and  while  commercial  success  is 
some  evidence  of  utility,  and  it  may  be  of  in- 
vention and  has  turned  the  scale  in  doubtful 
cases,  it  does  not  of  itself  prove  invention. 
Stillwell  V.  McPherson,  (N.  D.  N.  Y.  1913) 
207  Fed.  837. 

NoTslty  necessary.  —  To  the  same  efl'ect 
as  the  original  note,  see  Monash  Younker  Co. 
T.  National  Steam  Specialty  Co.,  (CCA. 
7th  Cir.  1913)  208  Fed.  559. 

The  mere  aggregate  of  several  results,  each 
the  complete  product  of  one  of  the  com- 
bined elements,  does  not  involve  inventive 
faculty.  H.  J.  Heinz  Co.  v.  Cohn,  (C  C 
A.  9th  Cir.   1913)    207  Fed.  547. 

Making  in  one  piece  something  that  the 
inventor  made  in  several,  when  in  practical 
operation  it  does  not  make  the  slightest  dif- 
ference whether  one  form  of  construction  or 
the  other  is  adopted,  is  not  invention.  Weber 
V.  Automobile  k  Accessories  Mfg.  Co.,  (C  C 
Md.  1911)  190  Fed.  189;  Gould  k  Eberhardt 
V.  Cincinnati  Shaper  Co.,  (C  C  A.  6th  Cir. 
1912)  194  Fed.  680;  Sheffield  Car  Co.  v. 
D'Arcv.  (C  C  A.  6th  Cir.  1912)  194  Fed. 
686;  iBernz  v.  Schaefer,  (D.  C  N.  J.  1913) 
205  Fed.  49. 

New  application  of  old  means.  —  Whatever 
may  be  the  correctness  of  the  theory  of 
operation  if  a  new  application  of  old  means 
is  sufficiently  described  to  enable  those 
skilled  in  the  art  to  produce  a  new  and  use- 
ful result,  that  is  enough.  Combustion  Utili- 
ties Corp.  V.  Worcester  Gaslight  Co.,  (C  C 
Mass.  1911)  190  Fed.  155,  affirmed  (C  C. 
A.  1st  Cir.  1912)    194  Fed.  1023. 

New  or  substantially  changed  methods. — 
Broadly  speaking,  a  process  is  a  definite  com- 
bination of  new  or  old  elements,  ingredients, 
operations,  ways,  or  means  to  produce  a  new, 
improved,  or  old  result.  Any  substantial 
change  therein,  by  omission  to  the  same  or 
better  result,  or  bv  modification  or  substitu- 
tion  with  difi'erent  function  to  the  same  or 
better  result,  is  a  new  and  patentable  proc- 
ess. New  or  substantially  changed  methods 
whereby  the  product  is  bettered,  increased, 
cheapened,  may  be  a  new  and  patentable  proc- 
ess. Minerals  Separation  v.  Hyde,  (D.  C 
Mont.  1913)  207  Fed.  956. 

Parts  taken  from  prior  art.  —  The  presump- 
tion of  invention  is  not  overcome  by  the  fact 
that  an  expert  is  able  to  build  up  the  pat- 
ented device  by  selecting  parts  taken  from 
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the  prior  art.     Eryptok  Co.  t.  Stead  Lens 
Co.,  (W.  D.  Mo.  1913)  207  Fed.  85. 

Bringiiig  art  to  highest  degree  of  perfec- 
tion.—  The  patent  law  does  not  require  that 
an  inventor  shall  have  succeeded  in  bringing 
his  art  to  the  highest  degree  of  perfection;  it 
is  enough  if  the  skilled  in  the  art  understand 
the  process  and  the  specification  points  out 
a  practical  way  of  performing  it.  Goodwin 
Film  ft  Camera  Co.  v.  Eastman  Kodak  Co., 
(W.  D.  N.  Y.)  1913)  207  Fed.  351. 

Nonessential  changes  in  machine.  —  In- 
fringement is  not  avoided  by  changes  in  a 
patented  machine  which  are  nonessential,  as 
by  changing  the  positions  of  parts,  or  trans- 
ferring a  function  from  one  part  to  another, 
without  affecting  the  principle  or  mode  of  op- 
eration. Walker  v.  Giles,  (N.  D.  N.  Y.  1913) 
207  Fed.  825. 

Doing  substantially  the  same  thing  in  the 
same  way  by  substantially  the  same  means 
with  better  results  is  not  such  invention  as 
will  sustain  a  patent.  Archer  v.  Imperial 
Mach.  Co.,  (S.  D.  N.  Y.  1913)  202  Fed.  962. 

Addition  of  another  element  to  perform 
additional  function. -— One  who  appropriates 
another's  patented  invention,  even  though  he 
may  add  thereto  another  element  to  perform 
an  additional  function,  is  guilty  of  infringe- 
ment. Stebler  v.  Riverside  Heights  Orange 
Growers'  Ass'n.,  (C.  C.  A.  9th  Cir.  1913) 
206   Fed.  736. 

The  inventive  act  in  a  combination  patent 
is  the  making  of  the  component  parts,  cap- 
able of  combination,  and  fit  to  be  united 
to  constitute  the  combination.  The  physical 
putting  together  of  the  two  parts  is  no  part 
of  the  invention.  The  infringement  of  a  pat- 
ented combination  is  complete  when  the  com- 
ponent parts  of  the  combination  are  made  or 
sold,  fitted  to  be  put  together  and  intended 
to  be  put  together.  Kreplik  v.  Couch  Pat- 
ents Co.,  (C.  C.  A.  1st  Cir.  1911)  190  Fed. 
665. 

The  considerations  of  prior  demand,  unsuc- 
cessful attempts  to  supply  the  demand,  util- 
ity, and  public  favor,  are  evidence  of  inven- 
tion, and  in  an  otherwise  doubtful  case  might 
turn  the  scale  in  favor  of  its  existence.  But 
neither  or  all  of  these  considerations,  regard- 
less of  all  others,  necessarily  prove  invention, 
the  existence  of  which  is  always  ultimately 
a  question  of  fact,  to  be  determined  upon  a 
consideration  of  all  applicable  facts  and  con- 
ditions. (C.  C.  A.  6th  Cir.  1912)  104  Fed. 
680. 

Use  of  part  of  patented  device.  —  It  is  a 
fundamental  rule  that,  to  constitute  infringe- 
ment, it  is  unnecessary  to  use  the  entire  de- 
vice, and  that  if  parts  thereof  are  used  in 
substantially  the  same  way  and  in  a  similar 
contrivance,  it  is  infringement.  Union  Tank 
Line  Ca  v.  American  Car  &  Foundry  Co., 
(S.  D.  N.  Y.  1913)   202  Fed.  603. 

Determination  or  demurrer.  —  When  a 
question  of  invention  is  to  be  disposed  of 
upon  demurrer,  the  sources  of  knowledge  are 
confined  to  the  letters  patent  and  those  re- 
lated matters  of  which  the  court  may  take 
judicial  notice,  not  to  speak  of  relevant  facts 
well  pleaded.     When  facts  of  common  and 
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general  knowledge  tend  to  show  that  the  pat- 
ented device  is  old  and  so  has  been  antici- 
pated, or,. when  compared  with  familiar  ob- 
jects of  a  kindred  character,  it  appears  to  bo 
a  product  of  mere  mechanical  skill,  the  qual- 
ity, of  invention  may  safely  be  determined 
and  should  be  on  demurrer;  and  the  court 
may  reinforce  its  recollection  of  tacts  that 
were  of  common  knowledge  at  the  time  the 
patent  was  applied  for,  by  antecedent  and  re- 
liable publish^  matter — always  distinguish- 
ing, however,  between  its  own  special  knowl- 
edge and  what  is  considered  to  be  the  knowl- 
edge of  others,  where  the  device  in  question 
has  been  in  use.  Ferro  Concrete  Const.  Co. 
V.  Concrete  Steel  Co.,  (CCA.  6th  Cir. 
1913)  206  Fed.  666. 

Patent  prima  facie  evidence  of  invention.  — 
In  a  suit  for  infringement  of  a  patent  the 
fact  that  the  allegeid  infringing  device  is 
patented  is  prima  facie  evidence  that  it  dif- 
fers from  the  patent  alleged  to  be  infringed. 
Crowe  V.  Oscar  Barnett  Foundry  Co.,  (D.  C 
N.  J.  1913)  206  Fed.  164. 

rV.  Utilitt. 

Necessity  of  utility.  —  To  the  same  effect 
as  the  original  note,  see  Malleable  Iron 
Range  Co.  v.  Beckwith,  (C  C.  A.  7th  Cir. 
1911)  189  Fed.  74;  New  York  Continental 
Jewell  Filtration  Co.  t.  Harrisburg,  (M.  D. 
Pa.  1013)  208  Fed.  10;  20th  Century  Motor 
Car  ft  Supply  Co.  v.  Holcomb  Co.,  (D.  C 
Conn.  1913)  208  Fed.  155. 

The  degree  of  utility  is  immaterial.  —  To 
the  same  effect  as  the  original  note,  see  Deck- 
er V.  Western  Bottle  Mfg.  Co.,  (N.  D.  111. 
1911)  193  Fed.  416. 

Patent  on  evidence  of  utility. —  To  the 
same  effect  as  the  original  note,  see  Superior 
Hay  Stacker  Mfg.  Co.  v.  Dain  Mfg.  Co.  of 
Iowa,  (C  C  A.  8th  Cir.  1913)  208  Fed.  549. 

Effect  of  litigation.  —  The  utility  of  a 
patented  device  may  be  attested  by  the  liti- 
gation over  it.  Coffield  Motor  Washer  Co.  v. 
A.  D.  Howe  Mach.  Co.,  (N.  D.  W.  Va.  1911) 
190  Fed.  42. 

V.  NOVELTT  AND   ANTICIPATION. 

Novelty  necessary.  —  To  the  same  effect  as 
the  original  note,  see  Ashley  v.  Samuel  C. 
Tatum  Co.,  (C.  C.  A.  2d  Cir.  1911)  189  Fed. 
357;  Dilg  v.  George  Borgfcldt  &  Co.,  (C  C 
A.  2d  Cir.  1911)  189  Fed.  588;  Shingle,  Slate 
&  Sheathing  Co.  v.  H.  W.  Johns-Manville 
Co.,  (S.  D.  N.  Y.  1911)  189  Fed.  608;  Royden 
Marble  Machinerv  Co.  v.  Davis,  (E.  D.  Pa. 
1911)  189  Fed. '622;  E.  H.  Mumford  Co., 
(E.  D.  Pa.  1911)   190  Fed.  179,  affirmed  (C. 

C.  A.  3d  Cir.  1911)  191  Fed.  166;  New  York 
Continental  Jewell  Filtration  Co.  v.  Harris- 
burg, (M.  D.  Pa.  1913)  208  Fed.  10;  Sirocco 
Engineering  Co.  v.  B.  F.  Sturtevant  Co.,   (S. 

D.  N.  Y.  1913)  208  Fed.  147;  Milton  Chemi- 
cal Co.  V.  Jordan  Marsh  Co.,  (D.  C.  Mass. 
1913)  208  Fed.  509;  National  Electric  Sig- 
naling Co.  V.  Telefunken  Wireless  Tel.  Co. 
(Q.  C.  A.  3d  Cir.  1913)  208  Fed.  679;  L.  S. 
SUirrett  Co.  v.  Brown  ft  Sharpe  Mfg.  Co., 
(C  C.  A.  1st  Cir.  1913)  208  Fed.  887. 
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Novelty,  however,  may  consist  in  trans- 
ferring a  device  of  one  branch  of  industry 
to  another,  so  that  it  may  be  put  to  a  new 
use.  H.  J.  Heinz  Co.  v.  Cohn,  (C.  C.  A.  9th 
Cir.  1913)  207  Fed.  647. 

Similar  devise  in  analogous  art.  —  To  the 
same  effect  as  the  original  note,  see  General 
Electric  Co.  v.  E.  U.  Freeman  Electric  Co., 
(C.  C.  N.  J.  1911)   190  Fed.  34. 

Old  contrivance  for  new  use.  —  To  the  same 
effect  as  the  original  note,  see  Newhall  v.  J. 
Jacob  Shannon  &  Co.,  (E.  D.  Pa.  1911)  189 
Fed.  396;  William  B.  Mershon  k  Co.  v.  Bay 
City  Box  ft  Lumber  Co.,  (£.  D.  Mich.  1910) 

189  Fed.  741. 
A  combination  of  old  elements,  which  per- 
forms no  new  function  and  accomplishes  no 
new  results,  does  not  involve  patentable  nov- 
elty. U.  J.  Heinz  Co.  v.  Cohn,  (C.  C.  A. 
9th  Cir.  1913)  207  Fed.  547. 

Substantial  identity.  —  It  is  not  necessary, 
in  determining  the  question  of  anticipation, 
that  the  process  should  be  identical  in  all 
particulars.  It  is  sufficient  if  in  general  as- 
pects the  two  processes  are  the  same  and  the 
differences  in  minor  matters  are  only  such  as 
would  suggest  themselves  to  a  person  pos- 
sessing ordinary  skill  in  the  art.  Model 
Bottling  Machinery  Co.  v.  Anheuser-Busch 
Brewing   Ass'n.,    (C.   C.   A.   8th   Cir.    1911) 

190  Fed.  673. 
The  substitution  of  mechanical  equivalents. 

-—To  the  same  effect  as  the  original  note, 
see  Lord  Baltimore  Press  Go.  v.  Labombarde, 
(C.  C.  A.  4th  Cir.  1912)   197  Fed.  739. 

Anticipation  determined  by  date  of  patent. 
—  Tlie  date  when  a  patent  is  actually  issued, 
rather  than  the  date  when  the  application 
thereof  is  filed,  determines  whether  or  not  it 
anticipates  another  patent.  General  Electric 
Co.  V.  AUis-Chalmers  Co.,  (C.  C.  N.  J.  1911) 
109   Fed.   165. 

It  is  not  sufficient  to  constitute  an  antici- 
pation, that  the  devices  relied  upon  might, 
by  a  process  of  modification,  reorganization, 
or  combination,  be  made  to  accomplish  the 
function  performed  by  the  device  of  the  pat- 
ent. Stebler  v.  Riverside  Heights  Orange 
Growers'  Ass'n.,  (C.  C.  A.  9th  Cir.  1913) 
205  Fed.  735. 

Invention  without  patentable  change. — 
The  rule  is  that  anticipating  patents  and 
publications  must  disclose  the  invention  with- 
out patentable  change  or  alteration  to  make 
them  anticipatory.  Goodwin  Film  ft  Camera 
Co.  V.  Eastman  Kodak  Co.,  (W.  D.  N.  Y. 
1913)  207  Fed.  351. 

Mistake  of  draftsman.  —  It  is  well  settled 
that  it  is  no  anticipation  that  by  a  mistaken 
showing  in  the  figure  of  a  preceding  patent, 
bv  the  error  of  the  draftsman,  the  structure 
of  the  patent  appears  contrary  to  the  concep- 
tion of  the  inventors  and  the  reading  of  tlie 
patent.  Kryptok  Co.  v.  Stead  Lens  Co.,  (W. 
D.  Mo.  1913)   207  Fed.  85. 

Description  insufficient  to  support  patent. 
^A  description  which  is  insufficient  to  sup- 
port a  patent  cannot  be  relied  upon  as  an 
anticipation.  Unless  the  prior  publication 
describes  the  invention  in  such  full,  cloar, 
and   intelligible  terms   as  to  enable  persons 
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skilled  in  the  art  to  comprehend  it,  and 
produce  the  process  or  article  claimed,  with- 
out assistance  from  the  patent,  such  pub- 
lication is  insufficient  as  an  anticipation. 
National  Electric  Signaling  Co.  v.  United 
Wireless  Telegraph  Co.,  (C.  C.  Me.  1911) 
189  Fed.  727. 

The  meaning  of  "known,"  as  used  in  this 
section,  is  fully  considered  in  Westinghouee 
Mach.  Co.  V.  General  Elec.  Co.,  (N.  D.  N.  Y. 

1912)  199  Fed.  907. 
Proof  of  anticipation.  —  Anticipation  must 

be  proved  hj  evidence  so  cogent  as  to  leave 
no  reasonable  doubt  in  the  mind  of  the  court. 
Kryptok  Co.  v.  Stead  Lens  Co.,   (W.  D.  Mo. 

1913)  207  Fed.  85. 

VI.  Pbiob  Use  ob  Sale. 

In  general  —  To  entitle  a  party  to  a  patent 
for  a  new  invention  or  discovery  in  art,  ma- 
chine, manufacture,  or  compound,  etc.,  hia 
application  must  be  made  within  two  yeara 
of  any  foreign  patent  or  within  two  years 
from  the  time  of  its  description  in  any 
printed  publication  in  this  or  any  foreign 
country,  or  within  two  years  from  pujbtUc 
use  or  sale  in  this  country.  Model  Bottling 
Machinery  Co.  v.  Anheuser-Bush  Brewing 
Ass'n,  (C.  C.  A.  8th  Cir.  1911)  190  Fed. 
673. 

Experimental  use  to  defeat  patent.  —  To 
the  same  effect  as  the  original  note,  see  Edi- 
son V.  AUis-Chalmers  Co.,  (W.  D.  N.  Y. 
1911)   191  Fed.  837. 

Sale  of  'product  of  experimental  use. — 
While  an  inventor  is  experimenting  to  com- 
plete and  perfect  his  product  the  utilitv  of 
which  can  be  determined  by  use  of  the  thing 
by  others  only,  he  may  sell  the  things  made,, 
but  he  must  not  sell  to  the  public  or  allow 
public  use  more  than  two  years  before  his 
application  for  a  patent  of  the  completed 
and  perfected  invention.  Daniel  Green  Felt 
Shoe  Co.  V.  Dolgeville  Felt  Shoe  Co.,  (N.  D. 
N.  Y.  1913)  205  Fed.  745. 

"On  Sale."  — See  p.  766,  tn/ro  this  title, 
vol.  5,  p.  667,  sec.  4920. 

VII.  Abandonment. 

A  patentee  who  limits  his  claims  to  the 
precise  construction  shown  and  described, 
even  though  not  obliged  to  do  so,  cannot  hold 
as  an  infringer  one  who  uses  a  different  con- 
struction. Morse  Chain  Co.  v.  Link-Belt  Co., 
(C.  C.  A.  2d  Cir.  1911)   189  Fed.  584. 

VIII.  Division  op  Inventions. 

Process  and  product.  —  Normally,  process 
and  product  form  two  inventions,  not  one. 
Adrian  Wire  Fence  Co.  v.  Jackson  Fence  Co., 
(E.  D.  Mich.  1911)    190  Fed.  195. 

Process  and  apparatus.  —  Separate  patents 
for  a  new  and  useful  process  and  for  a  new 
and  useful  apparatus  to  practice  it  may  be 
sustained,  although  no  other  apparatus  to 
practice  it  is  known.  Century  Electric  Co. 
V.  Westinghouse  Electric  k  Mfg.  Co.,  (C.  C- 
A.  8th  Cir.  1911)    191  Fed.  350. 


Vol  V,  p.  421,  sec.  4886. 
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Vol.  V,  p.  472,  sec.  4888. 


Distinct  dependent  inventions.  —  One  who 
makes  several  patentable  inventions  that  pro- 
duce a  new  and  useful  process  or  machine, 
or  both,  pertaining  to  the  same  subject-mat- 
ter, has  the  option  to  take  one  patent  there- 

Vol.  V,  p.  468,  sec.  4887. 

Construction  of  amendment.  —  In  Cameron 
Septic  Tank  Co.  v.  Knoxville,  (Iowa  1913) 
227  U.  S.  39,  33  S.  Ct.  209,  57  U.  S.  (L.  ed.) 
407,  the  court  commenting  on  the  construc- 
tion which  has  been  given  this  section  as 
amended  said:  "The  section  coming  up  for 
judicial  consideration,  it  was  decided  that  it 
assumed  that  the  foreign  patent  previously 
granted  was  one  granted  for  a  definite  term, 
that  the  United  States  patent  should  expire 
with  that  term,  and  that  it  was  not  to  be 
limited  bj  any  lapsing  or  forfeiture  of  any 
portion  of  the  term  of  the  foreign  patent, 
by  means  of  the  operation  of  a  condition  sub- 
sequent, according  to  the  foreign  statute." 

The  Treaty  of  Brussels,  which  took  effect 
in  1900,  docs  not,  by  virtue  of  article  4,  &M, 
supersede  this  section  as  amended,  relating 
to  the  duration  of  a  patent  previously  pat- 
ented in  a  foreign  country.  Cameron  Septic 
Tank  Co.  v.  Knoxville,  (Iowa  1913)  227  U. 
S.  39,  33  S.  Ct.  209,  67  U.  8.   (L.  ed.)   407. 

Vol.  V,  p.  472,  sec.  4888. 

II.  Specifications  and  Desgbiption. 

Construction  by  those  skilled  in  art.  —  To 
the  same  effect  as  the  original  note,  see 
Clark  Blade  &  Razor  Co.  v.  Gillette  Safetv 
Razor  Co.,  (C.  C.  A.  3d  Cir.  1912)  194  Fed. 
421. 

Description  of  best  mode. —  To  the  same 
effect  as  the  original  note,  see  Steiger  v. 
Waite  Grass  Carpet  Co.,  (E.  D.  Wis.  1912) 
194  Fed.  878. 

Amendment  of  specification.  —  Amend- 
ments, within  the  scope  of  the  original  oath 
and  of  the  invention  described  in  the  original 
specification,  are  allowable  and  do  not  re- 
quire additional  verification.  In  determining 
whether  matter  introduced  into  an  applica- 
tion by  way  of  amendment  is  new  matter, 
the  original  drawings  are  to  be  understood 
with  such  variations  in  form,  shape,  and 
proportions  as  common  sense  and  mechanical 
skill  in  that  art  would  8ugp:cst.  Mine  & 
Smelter  Supply  Co.  v.  Braeckel  Concentrator 
Co.,   (W.  D.  Mo.  1912)    197  Fed.  897. 

III.  Claims. 

Form.  —  The  patent  law  not  only  requires 
a  full  and  clear  description  of  the  manner 
of  making  and  using  an  invention,  but  also 
that  the  part  improved  or  combination 
should  be  particularly  pointed  out  and  dis- 
tinctly claimed.  The  claim  is  the  measure  of 
the  patentee's  monopoly.  He  is  not  entitled 
to  all  that  he  invented  but  only  to  that  which 
he    particularly    points    out    and    distinctly 


for  or  as  many  separate  patents  therefor  as 
he  makes  patentable  inventions.  Century 
Electric  Co.  v.  Westinghouse  Electric  &  Mfg. 
Co.,   (C.  C.  A.  8th  Cir.  1911)   191  Fed.  350. 


Extent  of  difference  necessary  in  patents.  — 
The  fact  that  some  slight  modification  is 
made  in  the  working  of  the  principle  in- 
volved in  the  invention  will  not  exempt  the 
patent  from  the  operation  of  the  statute. 
Commercial  Acetylene  Co.  v.  Searchlight  Gas 
Co.,  (N.  D.  111.  1912)  197  Fed.  908. 

Construction  prior  to  amendment.  —  The 
restrictive  clause  of  the  act  before  it  was 
amended  in  1897  provided  that  "every  patent 
granted  for  an  invention  which  has  been  pre- 
viously patented  in  a  foreign  country  shall 
be  so  limited  as  to  expire  at  the  same  time 
with  the  foreign  patent."  The  patent  grant- 
ed and  so  limited  in  this  country  must  have 
been  for  an  invention  previously  patented  in 
a  foreign  country,  and  must  in  essential  feat- 
ures have  been  the  same.  Acme  Acetylene 
Appliance  Co.  v.  Commercial  Acetylene  Co., 
(C.  C.  A.  dth  Cir.  1911)   192  Fed.  321. 
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claims.  General  Electrie  Co.  t.  Allxs-Chal- 
mers  Co.,  (D.  C.  N.  J.  1912)  199  Fed.  169. 

Construction  of  claims.  —  Unless  a  patentee 
has  especially  limited  himself  to  a  specific 
form  of  construction,  or  such  limitation  is 
imposed  by  the  state  of  the  prior  art,  or 
such  limitation  was  imposed  by  the  action 
of  the  Patent  Ofiice  in  rejecting  a  broad 
claim  and  the  substitution  and  acceptance  of 
a  narrower  claim  by  the  applicant,  he  is  en- 
titled to  a  broad  construction  of  his  claims 
in  accordance  with  the  language  thereof. 
Ryder  v.  Lacey,  (N.  D.  N.  Y.  1912)  200 
Fed.  966;  Hall  Mammoth  Incubator  Co.  v. 
Teabout,    (N.  D.  N.  Y.  1913)    206   Fed.  906. 

Elements  in  claims  should  be  read  with 
reference  both  to  the  structure  and  the  func- 
tion given  in  the  description  of  the  invention. 
Dictionary  definitions  should  not  be  applied 
to  words  in  claims  if  the  patentee  in  and 
by  his  drawings  and  descriptions  of  parts  and 
functions  has  clearly  supplied  his  own  dic- 
tionary. Louden  Machinery  Co.  v.  Strick- 
ler.    (C.  C.  A.  7th  Cir.  1912)    195  Fed.  761. 

Necessity  for  operative  device.  —  A  claim 
is  not  invalid  because  not  for  an  operative 
device.  Clark  Blade  v.  Gillette  Razor  Co., 
(C.  C.  A.  3d  Cir.  1912)    194  Fed.  421. 

Improved  result  by  refinement  of  princi- 
ples. —  When  the  improved  result  is  due  to  a 
more  exact  or  refined  application  of  old 
principles,  care  must  be  taken  to  limit  the 
claims  to  those  new  features  which  give  the 
better  result;  otherwise  one  who  has  made 
what  is  perhaps  the  best  application  of  old 
principles  may  lay  too  broad  a  claim  to  the 


Vol  V,  p.  472»  MC  4888. 
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VoL  V,  p.  607,  tec  «1& 


Qse  of  that  which  other  improTen  are  also 
at  liberty  to  apply.  Adams  &  VVestlake  Co. 
▼.  Qray,   (D.  C.  Mass.  1913)   20<l  Fed.  303. 

Intr eduction  of  unnecessary  element.  —  If 
a  patentee  introduces  an  unnecessary  element 
into  his  claim  for  his  invention,  and  another 
discovers  that  such  element  is  unnecessary, 
or  superfluous,  and  therefore  does  not  use  it, 
but  makes  a  structure  otherwise  identical 
with  that  of  the  patent,  he  is  not  an  in- 
fringer. Loraine  Development  Co.  y.  Gen- 
eral Electric  Co.,  (N.  D.  N..  Y.  1912)  198 
Fed.  100. 

Acquiescence  in  rejection  of  claims.  — The 
rule  is  well  settled  that  where  an  applicant 
for  a  patent  acquiesces  in  the  rejection  of  the 
claims  presented,  and  amends  the  same  or 
substitutes  others  to  meet  the  objections  of 
the  Patent  Office,  he  must  be  deemed  to  hare 

Vol.  V,  p.  487,  sec.  4892. 

Scope  of  oath.  —  The  inventor  is  required 
to  make  oath  only  to  that  for  which  he 
solicits  a  patent.  The  usual  form  of  oath 
should  not  be  construed  as  narrower  than 
this  unless  a  narrower  construction  is  un* 
avoidable.  Crompton  ft  Knowles  Loom  Works 
▼.  Stafford  Co.,  (D.  C.  Mass.  1913)  205  Fed. 
926. 

Officer  "Authorized  by  law."  —  A  notary 
public  of  one  of  the  states  is  an  officer  '"au- 
thorized by  law"  to  administer  oaths,  with- 
in the  meaning  of  this  section.  Patterson  v. 
United  SUtes,  (C.  C.  A.  9th  Cir.  1913)  202 
Fed.  208,  wherein  the  court  said:  "On  be- 
half of  the  plaintiff  in  error  it  is  earnestly 
insisted  that  Hobson,  the  notary  public,  was 

Vol.  V,  p.  492,  sec.  4895. 

The  inchoate  right  to  obtain  a  patent  or 
the  right  to  an  invention  not  yet  patented 
may  be  assigned.  Wende  ▼•  Horine,  (N.  D. 
111.  1911)    101  Fed.  620. 

Legal  title  to  unpatented  invention.' — To 
the  same  effect  as  the  original  note,  see  Con- 
solidated Rubber  Tire  Co.  v.  B.  F.  Goodrich 
Co.   (N.  D.  111.  1912)   195  Fed.  764. 

Issuance  to  either  assignor  or  assignee. — 
The  patent  office  has  full* power  under  this 
section  to  issue  the  patent  to  either  the  as- 

Vol.  V,  p.  507,  sec.  4915. 

Rules  gOTeming.  —  To  the  same  effect  as 
the  original  note,  see  Greenwood  v.  Dover, 
(C.  C.  A.  Ist  Cir.  1911)    194  Fed.  91. 

Jurisdiction.  —  A  suit  brought  under  this 
section  being  under  the  patent  right  laws 
of  the  United  States,  is  therefore  within  the 
exclusive  jurisdiction  of  the  federal  courts. 
It  is  also  a  proceeding  differing  in  character 
in  some  respects  from  ordinary  suits  of  a 
civil  nature  at  law  or  in  equity,  and  this  sec- 
tion does  not  make  the  right  to  bring  it  de- 
pend in  any  way  upon  diverse  citizenship  of 
the   parties,   or  upon   the   amc>unt   involved. 


surrendered  and  disclaimed  what  he  thin 
conceded,  and  is  bound  by  the  limitation  w 
imposed;  and  that  in  such  caae  it  is  irnmi- 
terial  wliether  the  Patent  Office  was  rigbt  or 
wrong  in  rejecting  the  original  claims.  Die 
rule  stated,  however,  rests  upon  the  propo- 
sition tliat  an  applicant  by  submitting  to 
the  demands  of  the  Patent  Office,  and  there- 
by surrendering  a  claim  or  limiting  its 
breadth,  is  deemed  to  have  abandoned  th« 
feature  so  surrendered  and  to  have  dedicated 
it  to  the  public,  and  thereby  become  estopped 
from  asserting  that  the  claim  so  allowed  baa 
the  breadth  of  the  rejected  claim.  W.  W. 
Sly  Mfg.  Co.  V.  Russell  k  Co.,  ( C.  C.  A.  6th 
Cir.  1911)  189  Fed.  61;  Condit  Electrical 
Mfg.  Co.  V.  Westinghouse  Electric  k  Mfg. 
Co.,   (CCA.  1st  Cir.  1912)   200  Fed.  144. 


not  authorized  to  administer  the  oath  which 
Patterson  took.  The  Supreme  Court,  in  the 
case  of  United  States  v.  Curtis,  107  U.  S. 
671,  2  Sup.  Ct.  501,  27  L.  ed.  634,  held  that 
the  provision  of  section  5392  of  the  Revised 
SUtutea  [5  Fed.  Stat.  Annot.  701],  in  re- 
spect to  the  taking  of  an  oath  before  a 
"competent  tribunal,  officer,  or  person' 
means  some  tribunal,  officer,  or  person  au- 
thorized by  the  laws  of  the  United  States 
to  administer  oaths  in  respect  of  the  particn- 
lar  matters  to  which  it  relates.  Specific  pro- 
vision, however,  is  made  by  Congress  in  re- 
spect to  the  oath  required  on  the  application 
for  a  patent  in  section  4892  of  the  Revised 
Statutes,  as  amended  March  3,  1903." 


signor  or  the  assignee.    Thoma  t.  Perri,  (D. 
C  Mass.  1913)  205  Fed.  632. 

Legal  title  to  assigned  patent  when  is- 
sued.—  The  presence  of  a  request  to  the 
Commissioner  of  Patents  to  issue  the  patent 
to  the  assignee  of  the  inventor,  under  an 
assignment  made  before  the  issuance  of  the 
patent  and  duly  recorded,  is  not  necessary 
to  vest  in  the  assignee  the  legal  title  to  the 
patent  when  issued.  IT  i  Id  ret  h  t.  Auerbach, 
^(S.  D.  N.  Y.  1912)  200  Fed.  972. 
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The  defendant  may  be  sued  in  the  district 
where  he  is  found.  Thoma  v.  Perri,  (D.  C. 
Mass.   1913)    205   Fed.  632. 

Assignee  as  party  plaintiff.  —  The  appli- 
cant is  the  person  who  files  the  applications 
for  a  patent,  and  this  statute  makes  no  pro- 
vision for  the  substitution  of  the  name  of 
the  assignee  as  applicant.  Wende  v.  Horlne, 
(N.  D.  111.  1911)    191  Fed.  620. 

Adverse  parties  must  have  notice,  and  it 
necessarily  follows  if  the  defeat  of  the 
applicant  has  been  the  outcome  of  an 
interference    proceeding,    or    based    upon   a 


Vol  V,  p.  507,  sec  4915. 
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Vol  V,  p.  511,  sec.  4916. 


determination  that  some  other  applicant 
is  the  original  inventor  or  is  entitled  to 
the  patent,  that  the  successful  applicant  is 
a  necessary  party  to  the  bill  in  equity,  and 
a  decree  therein  m  favor  of  the  plaintiff  will 
carr^  a  determination  of  invalidity  or  lack 
of  right  in  the  record  patentee.  The  result- 
ant proceedings  in  the  Patent  Office  will  ne- 
cessarily be  the  issuance  of  a  patent  to  the 
{>laintin  and  a  cancellation  of  the  grant  by 
etters  patent  previously  issued.  Qeneral 
Electric  Co.  v.  Steinberger,  (£.  D.  N.  Y. 
1013)  208  Fed.  699. 

Testimony  taken  de  novo.  —  On  appeal  to 
the  Circuit  Court  of  Appeals  of  the  District 
of  Columbia  from  a  decision  of  the  Commis- 
sioner of  Patents,  the  case  is  heard  in  the 
nature  of  a  review,  and  the  finding  of  fact 
of  the  Commissioner  must  be  considered  from 
the  standpoint  of  the  record  as  made  on  the 
appeal.  But  in  a  proceeding  under  this  sec- 
tion the  testimony  is  taken  de  novo,  and, 
while  the  record  may  be  identical  with  that 
in  the  Patent  Office,  nevertheless  the  court 


must  make  its  own  findings  upon  the  testi- 
mony. In  so  doing,  it  must  treat  the  conclu- 
sions of  the  Commissioner  of  Patents  and  of 
the  Court  of  Appeals  as  findings  of  a  tribu- 
'  nal  having  jurisdiction  with  respect  to  the 
matters  determined  in  the  Patent  Office,  or 
upon  appeal  therefrom,  and  in  so  far  as 
these  determinations  are  shown  to  have  been 
made  upon  the  same  facts  as  those  presented 
to  the  court  in  the  action  under  this  section 
they  should  not  be  disturbed  unless  shown  to 
be  plainly  and  unmistakably  erroneous.  Gen- 
eral Electric  Co.  v.  Stcinberger,  (£.  D.  N. 
Y.  1913)  208  Fed.  699. 

A  stay  of  suit  for  infringement  was  grant- 
ed to  await  the  outcome  of  suit  under  this 
section  in  Stcinberger  v.  General  Electric  Co., 
(N.  D.  N.  Y.  1913)   207  Fed.  114. 

Relief  against  an  interfering  patentee  must 
be  obtained,  hot  under  this  section,  but  under 
section  4918  (5  Fed.  Stat.  Annot.  526).  Gen- 
eral Electric  Co.  v.  Stcinberger,  (£.  D.  N.  Y. 
1913)  208  Fed.  699. 


Vol.  V,  p.  511,  sec.  4916. 

Enlargement  of  Invention.  —  To  the  same 
effect  k&  the  original  note,  see  Sirocco  Engi- 
neering Co.  V.  B.  F.  Sturtevant  Co.,  (S.  D. 
N.  Y.  1913)   208  Fed.  147. 

Broadened  claims.  —  To  the  same  effect  as 
the  original  note,  see  Coldwell-Gildard  Co.  v. 
Stafford  Co.,  (D.  C.  Mass.  1912)  197  Fed. 
568 ;  A.  D.  Howe  Mach.  Co.  v.  Coffoeld  Motor 
Washer  Co.,  (C.  C.  A.  4th  Cir.  1912)  197 
Fed.  541. 

A  reissue  is  not  necessarily  void  because 
it  contains  broadened  claims,  or  because  it 
contains  claims  which  more  accurately  and 
precisely  cover  the  invention  as  described  in 
the  original  patent.  Weber  v.  Automobile  & 
Accessories  Mfg.  Co.,  (C.  C.  Md.  1911)  190 
Fed.   189. 

Effect  of  disclaimer.  —  In  Fisher  v.  Auto- 
mobile Supply  Mfg.  Co.,  (E.  D.  N.  Y.  1912) 
201  Fed.  543,  the  court  said:  "It  may  be 
assumed  that  a  patentee  is  not  entitled  by  a 
disclaimer  to  obtain  a  reisRuc,  and  thus  to 
avoid  the  scrutiny  of  the  Patent  Office." 

For  same  invention  only.  —  The  question 
whether  the  reissue  is  for  the  "same  inven- 
tion" should  be  considered  not  merely  as  a 
verbal  question,  but  as  a  substantial  ques- 
tion to  be  solved  by  reference  to  the  struc- 
ture itself,  as  well  as  to  the  specification 
and  claims.  The  reissue  may  properly  correct 
insufficiency  of  description  of  what  is  clearly 
shown  in  drawings  as  an  obvious  feature  of 
the  structure,  and  may  add  claims  adequate 
to  protect  the  substance  of  an  invention  or 
inventions  that  fairly  appear  in  the  original, 
and  which  the  inventor  sought  to  protect. 
A  proper  distinction  is  to  be  drawn  between . 
cases  of  this  character  and  cases  in  which  it 
is  sought  to  make  over  an  old  patent,  and 
by  ingenious  afterthought,  either  with  the 
assistance  of  new  matter  or  by  a  new  version 
of  old  matter,  put  into  a  patent  what  was 
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not   there   before.     Coldwell-Gildard   Co.  t. 
Stafford,  (D.  C.  Mass.  1912)   197  Fed.  568.^ 

Errors  regarding  prior  art.  —  The  Circuit 
Court  is  without  power  to  correct  errors  or 
mistakes  that  have  been  made  in  the  Patent 
Office  either  by  the  Commissioner  of  Patents 
in  erroneously  considering  patents  cited  by 
him  as  belonging  to  the  prior  art  or  by  the 
patentees'  inadvertence  in  failing  to  draw 
the  examiner's  attention  thereto.  Such  re- 
lief must  be  sought  in  the  Patent  Office  by 
application  for  reissue.  Long  v.  Nove  Mfg. 
Co.,  (W.  D.  N.  Y.  1911)  192  Fed.  566. 

Laches.  —  It  has  been  held  that,  in  the 
absence  of  special  circumstances,  a  reissue 
s1)ould  not  be  granted  after  a  delay  of  more 
than  two  years.  This  rule  is  strictly  fol- 
lowed, when,  during  the  delay,  other  inven- 
tors have  taken  out  new  patents  in  the  same 
art,  which  would  infringe  the  reissue.  Spec- 
ialty Mach.  Co.  V.  Ashcroft  Mfg.  Co.,  (S.  D. 
N.  Y.  1913)  205  Fed.  760. 

In  order  to  relieve  against  'inadvertence, 
accident  or  mistake"  there  must  be  clear  and 
positive  proof  that  there  was  such  "inadver- 
tence, accident  or  mistake,"  and  that  the 
party  asking  for  relief  acquires  no  more 
than  he  was  originally  entitled  to.  The  bur- 
den of  maintaining  the  facts  to  which  these 
requirements  relate  is  of  a  character  that  re- 
quires clear  and  positive  proof,  in  harmony 
with  the  universal  rules  of  equity  not  to  dis- 
turb the  existing  status  except  by  proof  of 
that  character.  No  mere  inferences  can 
take  the  place  of  such  proof.  Ordinarily, 
wliat  is  called  for  by  the  words  "same  inven- 
tion" should  appear  in  some  way  on  the 
face  of  the  original  patent,  and  it  cannot  be 
gathered  from  mere  inferences  or  suggestions 
with  reference  to  what  the  patentee  might  or 
might  not  have  conceived.  Stafford  Co.  v. 
Coldwell-Gildard  Co.,  (CCA.  1st  Cir.  1913) 
202  Fed.  744. 


VoL  V,  p.  S23,  MC.  4917. 


PATENTS. 


Vol  V,  p.  531,  MC  48M. 


Vol.  V,  p.  523,  sec.  4917. 

Effect  of  disclaimer.  —  The  language  disclaimed  is  no  longer  a  part  of  the  apedficatkni. 
Simplex  Railway  Appliance  Co.  v.  Pressed  Steel  Car  Co.»  (C.  C.  A.  2d  Cir.)  (1911)  189  Fed.  70. 


Vol.  V,  p.  529,  sec.  4923. 

Amount  of  foreign  knowledge  or  ose. — 
Under  this  section  an  American  inventor  who 
in  good  faith  believes  that  he  is  the  first  in- 
ventor cannot  be  deprived  of  his  right  to  a 
patent  by  reason  ot  any  similar  invention 
made  by  another  person  in  a  foreign  coun- 
try, unless  it  has  been  patented  or  described 
in  a  printed  publication  before  the  American 
application,  and  the  fact  that  it  was  invent- 

Vol.  V,  p.  531 ,  sec.  4898. 

UL  Assignments. 

8.  Form  and  Requisites. 

Seal.  —  An  assignment  of  an  application 
for  a  patent  need  not  be  under  seal.  United 
SUtes  Light  k  Heating  Co.  v.  J.  B.  M.  Elec- 
tric Co.,  (W.  D.  N,  Y.  1911)  189  Fed.  382. 

*  6.  Nature  and  Effect. 

No  right  to  sue  for  past  infringement. — 
To  the  same  effect  as  the  original  note,  see 
Auto  Spring  Bepairer  Co.  v.  Grinberg,  (S. 
D.  N.  Y.  1912)  196  Fed.  62. 

Estoppel  of  assignor.  —  To  the  same  effect 
as  the  original  note,  see  Peelle  Co.  v.  Ras- 
kin, (E.  D.  N.  Y.  1912)  194  Fed.  440;  Roes- 
sing-Emst  Co.  v.  Coal  &  Coke  By-Products 
Co.,  (C.  C.  A.  3d  Cir.  1913)  208  Fed.  990. 

Effect  of  assignment.  —  "It  seems  to  be 
plain  that  legal  title  to  a  patent  does  not 
completely  vest  in  the  assignee  until  the  pat- 
ent is  issued.  Before  that,  an  assignment  of 
the  right  to  the  patent  gives  the  assignee 
merely  legal  title  to  such  rights  as  the  pat- 
entee may  have.  As  between  the  assignee 
and  the  United  States  these  rights  are  equi- 
table; that  is,  subject  to  all  equities  or  legal 
objections  which  could  be  urged  by  the  gov- 
ernment against  the  applicants  themselves. 
It  is  like  enforcing  specific  performance  of  a 
contract;  that  is,  it  is  the  carrying  out  of  a 
statutory  provision  which  if  granted  will  re- 
sult in  contractual  relations  between  the  gov- 
ernment and  an  individual.  .  .  .  That 
being  the  case,  an  application  filed  within 
the  statutory  time,  by  an  alleged  prior  in- 
ventor, or  by  another  applicant  claiming  to 
be  the  real  inventor,  would  be  examined,  and 
the  government  would  not  issue  a  patent  to 
an  assignee,  who  might  be  an  innocent  pur- 
chaser of  rights  under  an  invalid  applica- 
tion, but  would  recognize  the  man  with  the 
earliest  equity;  that  is,  the  right  to  the  ear- 
liest claim  of  invention.  The  statute  pro- 
tects the  priority  of  assignment  of  the  sub- 
ject-matter assigned.  It  does  not  indicate 
that  the  first  person  filing  an  assignment 
will  be  recognized  as  having  greater  rights 
than  the  applicant  himself,  but  protects,  as 


ed  in  a  foreign  country  earlier  ia  immaterisL 
Vacuum  Engineering  Co.  ▼.  Dunn,  (S.  D.  K. 
Y.  1912)  202  Fed.  967;  Westinghouse  Mscit 
Co.  ▼.  Generatl  Electric  Co.,  (C.  C.  A.  2d  Cir. 
1913)   207  Fed.  76. 

The  meaning  of  "known*'  as  used  in  th» 
section  is  considered  at  length  in  Westins- 
house  Mach.  v.  General  Elec.  Co.,  (N.  D. 
N.  Y.  1912)   199  Fed.  907. 
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to  subsequent  assignees,  and  also  forecloses 
those  who  are  required  by  the  statute  to  file 
an  assignment  within  the  period  of  three 
months.  The  assignee  gets  no  greater  title, 
by  reason  of  his  good  faith,  unless  the  record 
of  his  title  has  protected  him,  and,  of  courEc, 
a  knowledge  of  lack  of  title  would  deprive 
the  assignee  of  any  benefit  by  recording  aa 
assignment,  against  any  one  who  could  soe- 
ceed  against  the  applicant  himself."  Thomp- 
son V.  Automatic  Fire  Protection  Co.,  (E. 
D.  N.  Y.  1912)   197  Fed.  760. 

6.  Rescission. 

Failure  to  use  patent.  —  Where  the  aa- 
signee  fails  to  make  use  of  a  patent  after 
a  reasonable  time  to  test  the  same  the  as- 
signor has  a  right  to  rescind  the  assignment: 
the  assignor  not  having  any  adequate  remedy 
at  law.  Neenan  v.  Otis  Elevator  Co.,  (C.  C. 
A.  2nd  Cir.  1912)   194  Fed.  414. 

IV.  Licenses. 

4.  Construction. 

Conditional  and  unconditional  sale  si 
patented  article.  —  An  unconditional  or  un- 
restricted sale  by  the  patentee,  or  by  a  li- 
censee authorized  to  make  such  sale  of  an 
article  embodying  the  patented  invention  or 
discovery,  passes  the  article  without  the  limiU 
of  the  monopoly,  and  authorizes  the  buyer  to 
use  or  sell  it  without  restriction ;  but  to  the 
extent  that  the  sale  is  subject  to  any  restric- 
tion upon  the  use  or  future  sale  the  article 
has  not  been  released  from  the  monopoly,  but 
is  within  its  limits,  and,  as  against  all  wbo 
have  notice  of  the  restriction,  is  subject  to 
the  control  of  whoever  retains  the  monopoly- 
This  results  from  the  fact  that  the  monopoly 
is  a  substantial  property  right  conferred  by 
law  as  an  inducement  or  stimulus  to  useful 
invention  and  discovery,  and  that  it  rests 
with  the  owner  to  say  what  part  of  this  prop 
erty  he  will  reserve  to  himself  and  what  part 
he  will  transfer  to  others,  and  upon  what 
terms  he  will  make  the  transfer.  Henry  t. 
A.  B.  Dick  Co.,  (1912)  224  U.  S.  1,  82 
S.  Ct.  364,  66  U.  S.  (L.  ed.)   646,  Ann.  CaB. 


Vol  V,  p.  531,  sec  4898. 


PATENTS. 


VqL  V,  p.  566. 


191 3D,  880;  Edison  ▼.  Ira  M.  Smith  Mercan- 
tile Co.,  (W.  D.  Mich.  1911)  188  Fed.  925. 
See  also  Winchester  Repeating  Arms  Co.  v. 
Buengar,  (E.  D.  Wis.  1912)  199  Fed.  786; 
Waltham  Watch  Co.  v.  Keene,  (S.  D.  N.  Y. 
1911)  191  Fed.  865.  Compare  Waltham 
Watch  Co.  V.  Keene,  (S.  D.  N.  Y.  1913)  202 
Fed.  225. 

fiestriction  for  purpose  of  evading  Anti- 
Trust  Act.  —  If  the  license  restriction  is  im- 
posed, not  for  the  purpose  of  protecting  the 
patent  or  for  securing  its  benefits,  but  for 
the  purpose  of  evading  the  provisions  of  the 
Anti-Trust  Act,  then  it  is  void,  because  such 
restriction  is  not  "a  reasonable  condition  im- 
posed upon  the  licensee  of  a  patent  by  the 
owner  thereof,"  nor  is  it  "a  condition  suit- 
able to  protect  the  use  of  a  patent  and  se- 
cure its  benefits."  Ingersoll  v.  M'Coll,  (D. 
C.  Minn.  1913)  204  Fed.  147. 

Loss  of  protection  of  license.  —  When  a 
licensee,  who  is  entitled  to  use  a  patented 
machine  under  certain  conditions  onlv, 
undertakes  to  use  the  machine  otherwise 
than  in  conformity  with  those  conditions,  he 
loses  the  protection  of  his  license  and  he  be- 
comes  an    infringer.     Indiana   Mfg.    Co.   v. 

Vol.  V,  p.  547,  sec.  4900. 

Failure  to  mark.  —  While  the  provisions  of 
this  section  deprive  a  complainant  of  the 
right  to  recover  damages  by  reason  of  fail- 
ure to  mark,  he  is  not  thereby  deprived  in  a 

Vol.  V,  p.  552,  sec.  4919. 

III.  Joining  ob  Splittino  Causes  op 

Action. 

In  general.  —  The  patentee,  in  the  case  of 
an  infringement,  has  a  right  to  bring  either 
an  action  at  law  to  recover  damages  or  a 
suit  in  equity  for  an  injunction,  with  inci- 
dentally a  right  to  an  accounting  for  dam- 
ages or  profits.  But  if  either  course  be 
adopted  the  complainant  is  not  at  liberty  to 
split  up  causes  of  action  for  the  infringe- 
ment of  the  patent  which  had  accrued  up  to 
that  time  against  the  defendant  sued,  but  is 
bound  to  include  all  such  causes  of  action  in 
the  suit,  and,  if  he  omits  to  include  exist- 
ing causes  of  action  in  any  such  suit,  the 
judgment  in  it  is  a  bar  against  his  maintain- 
ing any  subsequent  action  upon  the  omitted 
causes  of  action.  Panoulias  v.  National 
Equipment  Co.,  (S.  D.  N.  Y.  1912)  198  Fed. 
493. 


Nichols  &  Shepard  Co.,    (E.  D.  Mich.  1910) 
190  Fed.  679. 

Where  part  of  a  patented  article  is  capable 
of  use  separate  from  the  complete  articfe,  as 
well  as  in  connection  therewith,  a  purchase 
of  the  part  only  does  not  carry  with  it  ^e 
right  to  use  the  part  in  combination  with 
the  rest  of  the  patented  article.  Davis  v. 
Hall  Mammoth  Incubator  Co.,  (C.  C.  A.  let 
Cir.  1912)  200  Fed.  958. 

Conditions  as  to  distinguishing  marks  of 
licensed  machines.  —  A  condition  that  the 
license  shall  not  attach  to  any  machines  ex- 
cept those  of  a  certain  quality  of  material  or 
those  painted  a  certain  color  or  those  bear- 
ing certain  distinguishing  marks  would  seem 
to  be  well  within  the  patentee's  right  of  total 
exclusion.  Indiana  Mfg.  Co.  v.  Nichols  ft 
Shepard  Co.,  (E.  D.  Mich.  1010)  190  Fed. 
570. 

5.  Operation  and  Effect, 

Estoppel.  —  The  licensee  may  not  denv  the 
patentee's  title  to  the  monopoly,  and  the 
patentee  may  not  deny  the  licensee's  right  to 
act  under  that  monopoly.  Indiana  Mfg.  Co. 
V.  Nichols  k  Shepard  Co.«  (E.  D.  Mich.  1910) 
190  Fed.  579. 


proper  case  of  his  right  to  an  accounting  for 
he   defendant's   profits.      Roll  man    ^U^,    Co. 
V.   Universal   Hardware   Works,    (£.   D.  Pa. 
1913)  207  Fed.  97. 


V.  Recovebt. 

Recovery  of  damages  for  unfair  competi- 
tion.— In  a  suit  for  an  infringement  of  a 
patent  damages  are  recoverable  for  unfair 
competition  where  the  patent  is  found  to  be 
valid  and  infringed  and  the  evidence  of  sales 
to  prove  the  infringement  of  the  mechanical 
principles  of  the  patent  establishes  also  that 
the  defendants  unlawfully  made  their  article 
in  form  to  imitate  the  plaintiffs.  Ludwigs 
V.  Pay  son  Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1913) 
206  Fed.  60. 

Nominal  damages.  —  When  an  action  at 
law  is  brought  to  recover  damages  for  in- 
fringement of  a  patent,  and  validity,  title, 
and  infringement  are  proved,  but  the  plaintiff 
is  unable  to  prove  some  specific  amount  of 
actual  damages,  he  can  recovor  nominpl  dam- 
ages. Reis  V.  Roscnfeld,  (C.  C.  A.  2d  Cir. 
1913)  204  Fed.  282. 


Vol.  V,  p.  566.   i^ct  of  March  S,  1897.1 


Both  infringement  and  place  of  business 
necessary.  —  To  the  same  effect  as  the  orisfi- 
nal  note,  see  Edison  v.  Allis-Chalmers  Co., 
(W.  D.  N.  Y.  1911)   191  Fed.  837. 

Ancillary  jurisdiction  of  unfair  competi- 
tion. —  Where  the  plaintiflT  and  defendant  are 
citizens  and  inhabitants  of  the  same  state  the 
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jurisdiction  of  the  court  over  a  cause  of  ac- 
tion for  infringement  of  a  patent  does  not 
give  the  court  ancillary  jurisdiction  of  unfair 
competition  of  trade.  Woerheide  v.  H.  W. 
Johns-Manville  Co.,  (E.  D.  Pa.  1912)  199 
Fed.  535,  wherein  the  court  said:  "AM 
though   there   are   some   cases  holding  that,' 


Vol  V,  p.  566. 


PATENTS. 


Vol  V,  p.  567,  aec  4920l 


where  the  court  has  juriBdiction  of  a  pat- 
ent controversy,  it  may  determine  under  the 
same  bill  a  cause  of  action  for  unfair  com- 
petition arising  out  of  the  same  acts,  the 
weight  of  the  authorities  is  in  support  of 
Judge  Holland's  decision  in  Mecky  v.  Gra- 
bowski,  supra  1177  Fed.  5911.  While  cases 
might  arise  in  which  the  acts  constituting 
the  unfair  competition  were  so  closely  allied 
to  the  patent  controversy  as  to  justify  the 
eourt  in  disposing  of  the  whole  controversy 
in  the  one  suit,  the  case  at  bar  does  not,  in 
my  opinion,  come  within  that  class  of  cases. 
I  do  not  think  that  the  alleged  unfair  com- 
petition in  trade  is  so  allied  to  the  patent 
controversy  as  to  draw  to  the  jurisdiction 
of  this  court  under  the  patent  cause  juris- 
diction of  that  part  of  the  controversy  in- 
volving unfair  competition." 

The  word  "defendant"  covers  more  than 
one  party  defendant  if  there  are  joint  in- 
fringers who  can  be  sued  in  the  same  dis- 
trict. Cheatham  Electric  Switching  Device 
Co.  v.  Transit  Development  Co.,  (E.  D.  N. 
Y.  1911)    191  Fed.  727. 

Party  not  a  resident  of  district.  —  An 
action  for  the  infringement  of  a  patent  can 

Vol.  V,  p.  567,  sec.  4920. 

I.  Pleading  and  Proof  in  General. 

Counterclaim.  —  Under  Rule  30  of  the  Fed- 
eral Equity  Rules  adopted  by  the  Supreme 
Court,  and  within  reasonable  limits  of  con- 
venience,' the  defendant  in  a  patent  infringe- 
ment suit  may  set  up  a  counterclaim  for  an 
infringement  by  the  plaintiff  of  a  patent  of 
the  defendant's  relating  to  the  same  subject 
matter  as  the  plaintiflTs  patent.  Marconi 
Wireless  Telegraph  Co.  of  America  v.  Na- 
tional Electric  Signaling  Co.,  (£.  D.  N.  Y. 
1913)    206   Fed.  295. 

License  as  defense.  —  A  license  to  use  a 
patented  article  is  a  good  defense  to  a  suit 
for  an  infringement  althouglf  the  licensee 
has  not  paid  the  consideration  agreed.  Lu- 
ten  V.  MacAfee,  (M.  D.  Pa.  1913)  206  Fed. 
175. 

Monopoly  as  a  defense.  —  That  the  plain- 
tiff is  guilty  of  an  infraction  of  the  Anti- 
Trust  Act,  and  in  appropriate  proceedings 
will  be  dissolved,  is  not  a  good  defense  to  a 
bill  of  complaint  charging  infrins2[ement  of 
certain  patents.  United  States  Fire  Escape 
Counterbalance  Co.  v.  Joseph  Halsted  Co., 
(N.  D.  111.  1912)  195  Fed.  295:  Motion  Pic- 
ture Patents  Co.  v.  Eclair  Film  Co.,  (D.  C. 
N.  J.  1913)  208  Fed.  416.  In  the  former 
case  the  court  said:  "It  is,  however,  argued 
that,  even  though  a  trespasser  cannot  de- 
fend his  act  by  showing  tliat  his  adversary 
is  guilty  of  malum  prohibitum,  yet  patent 
infringement  suits  stand  on  a  somewhat  dif- 
ferent ground.  A  person  bringing  an  in- 
fringement suit  must  show  title  to  the  pat- 
ent, while  the  mere  possessor  of  tangible 
property,  though  without  title,  may  sue  for 
trespass.  Therefore,  it  is  said,  it  is  al- 
ways open  to  defendant  in  an  infringement 


be  brought  against  a  party  not  a  resident  of 
the  district,  but  infringing  therein,  and  hav- 
ing a  regular  place  of  business  therein. 
Cheatham  Electric  Switching  Device  Co.  v. 
Transit  Development  Co.,  (E.  D.  N.  Y.  1911) 
191  Fed.  727. 

A  suit  seeking  to  reverse  a  decision  of  the 
District  of  Columbia  Supreme  Court  in  inter- 
ference proceedings  is  not  governed  by  this 
act,  not  being  a  suit  for  infringement. 
Thoma  ^  Perri,  (D.  C.  Mass.  1913)  2U5  Fed. 
632. 

''Regular  and  established  place  of  business." 
—  The  facts  in  Smith  v.  Farbenfabriken  of 
Elberfold  Co.,  (C.  C.  A.  6th  Cir.  1913)  203 
Fed.  470,  were  held  to  show  that  the  defend- 
ant kept  a  '^regular  and  established  place  of 
business"  within  the  jurisdiction  of  the  court. 

Alien.— -This  act  manifestly  embraces  an 
alien,  as  well  as  a  citizen — who  maintains 
through  his  own  agency  a  regular  and  estab- 
lished place  of  business  within  our  territo- 
rial limits — quite  as  certain  as  if  it  were 
in  express  terms  so  stated.  Smith  v.  Farben- 
fabriken of  Elberfold  Co,  (CCA.  6th  Cir. 
1913)   203  Fed.  4i6. 
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suit  to  attack  plalntifTs  title.  If  he  relies 
on  an  assignment,  defendant  may  ahow  its 
invalidity.  A  transfer,  it  is  further  argued, 
made  in  aid  of  unlawful  combination,  is  ab- 
solutely void,  passing  no  title  of  any  kind. 
So  the  conclusion  is  reached  that  in  any  and 
all  patent  infringement  suits  defendant  may 
raise  the  question  of  trust  or  no  trust,  good 
or  bad  trust,  reasonable  or  unreasonable  re- 
straint of  trade,  whenever  there  was  a  pat- 
ent transfer  in  aid  of  the  combination.  The 
United  States  Steel  Corporation,  for  instance, 
is  the  owner  by  assignment  of  hundreds  of 
patents.  In  all  its  infringement  suits  may 
defendants  raise  the  question  now  in  litiga- 
tion by  the  government  whether  it  is  or  is 
not  within  the  Sherman  Act?  The  question 
would  seem  to  suggest  the  answer,  to  the 
effect  that  an  infringement  suit  may  be  dis- 
posed of  without  touching  the  question  of 
trust  or  combination,  and  that  the  court,  in 
adjudging  infringement,  would  not  thereby 
approve  a  possible  illegal  combination.  A 
patent  transfer  is  valid  to  pass  title,  even 
though  made  pursuant  to  unlawful  combina- 
tion. A  fraudulent  sale  is  still  a  sale,  good 
until  set  aside,  and  can  be  attacked  only  by 
some  one  injured.  Neither  grantor  nor 
grantee  may  question  it.  It  is  voidable  as  to 
those  intended  to  be  injured,  but  good  as  to 
all  others." 

The  burden  of  proof  is  on  the  defendant 
to  establish  the  defense  that  a  patent  ia  void 
for  want  of  invention  or  discovery.  San 
Francisco  Cornice  Co.  ▼.  Beyrle,  (C  C.  A. 
9th  Cir.  1912)  105  Fed.  616;  Colman  v.  Byrd 
Mfg.  Co.,  (E.  D.  N.  C.  1912)  200  Fed.  59: 
H.  J.  I^einz  Co.  V.  Cohn,  (C.  C  A.  9th  Cir. 
1913)   207  Fed.  547. 
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II.  Statutobt  Defenses. 

Unsupported  oral  testimony.  —  To  the 
same  ett'ect  as  the  original  note,  see  De  La- 
val Separator  Co.  ▼.  Iowa  Dairy  Separator 
Co.,  (G.  C.  A.  8th  Gir.  1912)  194  Fed.  423. 

Reduction  to  practice.  —  Drawings  and 
verbal  description  of  the  invention,  however 
completely  they  may  show  conception,  aro 
insufficient  to  establish  reduction  to  practice 
unless  filed  as  an  application  for  a  patent, 
when  they  aro  accepted  as  a  constructive  re- 
duction to  practice.  M'Creery  Engineering 
Co.  v.  Massachusetts  Fan  Co.,  (C.  G.  A.  1st 
Gir.  1912)   195  Fed.  498. 

Place  where  used.  —  When  a  notice  is 
deemed  insufficient  because  it  does  not  state 
where  the  alleged  patent  or  process  was  used 
the  complaint  should  except  to  the  answer 
for  insufficiencv,  and  failing  to  do  so  the 
defect  is  waived.  United  States  Gonsol.  Seed- 
ed Raisin  Co.  v.  Selma,  (C.  G.  A.  9th  Cir. 
1912)  195  Fed.  264. 

Knowledge  without  use,  —  If  the  record 
shows  knowledge  without  use  of  a  device 
identical  with  the  patented  article,  it  is  not 
necessary  to  prove  actual  use.  If  the  device 
known  to  others  was  competent  and  capable 
of  producing  the  same  results  as  that  of  tue 
patent,  there  is  sufficient  anticipation.  Im- 
perial Brass  Mfg.  Go.  t.  Nelson,  (N.  D.  111. 
1912)    194  Fed.  165. 

"On  Sale."  —  "Proof  of  a  mere  contract  to 
construct  from  plans  and  to  deliver  in  fu- 
ture a  machine  or  manufacture  not  proven 
to  have  been  previously  completed,  falls 
short  of  proof  that  the  machine  or  invention 
was  'on  sale.'  The  distinction  between  an 
executory  contract  to  construct  and  to  pass 
title  in  the  future  and  putting  an  article 
'on  sale'  is  substantial  and  is  not  merely 
one  of  the  'witty  diversities'  of  the  law  of 
sales.  Especially  is  that  distinction  impor- 
tant when  such  an  executory  contract  is  for 
the  manufacture  or  con>,wruction  which  coir- 
stitutes  the  first  reduction  to  practice.  That 
invpntors  who  have  reduced  their  conceptions 
to  the  shape  of  drawings  or  descriptions  and 
have  endeavored  to  enlist  capital  by  offering 
to  construct  and  deliver  a  machine  in  the 
future  should,  by  the  display  of  drawings 
and  offers  to  construct,  be  regarded  as  having 
placed  the  machine  'on  sale,'  would  involve 
a  departure  from  the  intention  of  the  patent 
statute  as  well  as  from  the  ordinary  signifi- 
cance of  language.  The  opinion  of  the  Cir- 
cuit Court  of  Appeals  of  the  Second  Circuit 
in  National  Cash  Register  Co.  v.  American 
Gash  Register  Co.,  178  Fed.  79,  101  C.  C.  A. 


669,  does  not  support  the  defendant's  con- 
tention. That  case  decides  merely  that  the 
manufacture  of  a  machine  upon  an  order  for 
its  construction  followed  by  its  delivery  and 
acceptance  constitutes  a  sale  within  the  pat- 
ent statute.  This  is  far  from  supporting  the 
contention  that  regardless  of  subsequent  de- 
livery and  acceptance  the  article  is  on  sale 
and  that  an  agreement  ^o  construct  is  a 
putting  on  sale.  In  cases  where  delivery  and 
acceptance  are  complete,  the  distinction  be- 
tween delivery  and  acceptance  upon  a  pre- 
vious order  and  without  a  previous  order 
has  no  substantial  relation  to  the  purpOHC 
of  the  statute.  The  completion  of  the  trans- 
action by  delivery  and  acceptance  affords 
evidence  that  the  article  was  *on  sale'  with- 
in the  meaning  of  the  statute.  Neither  does 
the  case  of  sale  by  sample,  or  bv  photograph 
of  an  existing  thing,  aid  the  defendant.  The 
existence  of  a  sample  proves  reduction  to 
practice,  as  does  a  photograph.  .  .  . 
No  amount  of  public  use  within  two 
years  is  of  any  effect  even  if  in  pursuance 
of  a  contract  made  before  the  two  years.  The 
putting  'on  sale'  intended  by  the  statute 
IS  more  or  less  analogous  to  a  public  use, 
and  has  regard  to  actual  and  completed 
transactions,  and  not  to  agreements  which 
contemplate  both  a  future  production  and 
a  future  transfer  of  title."  M'Creery  En- 
gin*»ering  Co.  v.  Massachusetts  Fan  Co.,    (C. 

C.  A.  1st  Gir.  1912)    195  Fed.  498. 

Plea  that  patentee  is  not  original  and  sole 
inventor.  —  A  plea  which  seeks  inter  alia  to 
present  the  defense  that  the  patentee  is  not 
the  original  and  sole  inventor  of  the  combi- 
nation set  forth  in  the  several  claims  is 
bad.  This  is  a  defense  enumerated  as  such 
in  this  section  and  should  be  presented  by 
answer.     Vacuum   Cloaner  Co.  v.  Dunn,    (S. 

D.  N.  Y.  1911)   189  Fed.  634. 

Proof  of  anticipation.  —  The  burden  of 
proving  anticipation  rests  upon  the  defend- 
ant and  he  must  do  this  by  clear  and  con- 
vincing evidence.  The  publication  relied  on 
must  describe  the  invention  in  such  a  com- 
plete, clear,  and  precise  manner  as  to  en- 
able those  skilled  in  the  art  to  reproduce  it 
without  the  aid  of  the  patent.  If  the  differ- 
ences are  onlv  those  which  the  skill  of  the 
art  will  readily  supply,  the  publication  will 
not  be  destroyed  as  an  anticipation,  but  it 
will  be  destroyed  if  these  differences  relate 
to  essential  features,  and  independent  in- 
vestigation and  experiment  are  required  to 
explain  obscurities  and  supply  omissions. 
Ransome  Concrete  Go.  v.  Oerman  i^merican 
Button  Co.,  (W.  D.  N.  Y.  1912)  197  Fed.  172. 
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I.  GENiaiAL  Equitable  Jubisdiction. 

Equitable  and  legal  rights  determined  in 
one  suit.  —  In  a  suit  for  injunction  and  ac- 
eounting  for  an  infringement  of  a  patent 
where  it  appears  that  since  the  ^ct  of  in- 
frinsrement  complained  of  the  plaintiff  has 
assigned  part  of  hia  interest  in  the  patent 


to  others,  and  no  acts  of  infringement  are 
claimed  to  have  occurred  since  the  assign- 
ment, the  court  holds  that,  if  all  the  in- 
terested persons  are  parties,  the  whole  con- 
troversy can  be  settled  on  the  equity  side  of 
the  court.  Holmes  v.  Burnett,  (N.  D.  IlL 
1913)   206  Fed.  66. 
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Sea  judicata  as  to  infringement.  —  The 
question  of  infringement  must  be  deter- 
mined on  the  particular  facts  in  any  given 
case,  regard  being  had  to  the  scope  of  the 
claims  as  governed  by  their  language  and 
the  liberality  or  strictness  of  construction 
properly  applicable  to  them.  But  this  is 
subject  to  the  qualification  that  where  in 
the  earlier  adju<)ication  of  the  patent  a 
i*ule  determining  infringement  or  nonin- 
fringement upon  a  given  state  of  facts  has 
been  laid  down  or  recognized  by  the  appel- 
late court,  the  lower  court  in  subsequently 
dealing  with  the  same  patent  on  a  similar 
or  substantially  similar  state  of  facts  is  as 
much  bound  to  follow  such  rule  of  infringe- 
ment as  to  recognize  the  validity  of  the 
patent  theretofore  upheld  by  the  higher 
court.  Byerley  v.  Ellis  Co.,  (C.  C.  Del. 
1911)  190  Fed.  772.  See  also  Schmeiser 
Mfg.  Co.  ▼.  Lilly,  (C.  C.  Ore.  1911)  189  Fed. 
631. 

^Suspicion"  of  infringement  is  not  enouj^h 
to  justify  an  order  for  inspection  of  the  de- 
fendant's alleged  infringing  machines  and  to 
compel  the  defendant  to  furnish  samples  of 
its  product.  Eibel  Process  Co.  v.  Reming- 
ton-Martin, (N.  D.  N.  Y.  1912)  197  Fed. 
760. 

Discretion  of  court.  —  The  power  to  grant 
a  preliminary  injunction  should  always  be 
exercised  with  the  greatest  of  care  and 
caution.  An  application  therefor  is  always 
addressed  to  the  sound  discretion  of  the 
court.  Gillette  Safety  Razor  Co.  v.  Durham 
Duplex  Razor  Co.,  (b.  C.  N.  J.  1912)  197 
Fed.  674. 

Where  the  patents  sued  on  are  not  pioneer 
patents,  and  do  not  embody  a  primary  in- 
vention, but  are  only  improvements  on  the 
prior  art,  and  defendant's  machines  can  be 
differentiated,  the  charge  of  infringement 
cannot  be  maintained.  Johnson  y.  Johnson, 
(C.  C.  N.  J.  1911)   190  Fed.  20. 

II.  JoiNDES  OF  Causes  of  Action. 

Patent  for  apparatus  and  product.  —  A 
patent  for  a  peculiarly  twisted  and  formed 
piece  of  wire,  and  a  patent  for  a  die  in 
which  the  forming  and  twisting  are  done,  are 
patents  for  the  apparatus  and  for  the  prod- 
uct, in  close  analogy  to  those  for  process 
and  product.  It  is  proper  to  join,  in  one 
suit,  two  such  patents,  since  both  are  in- 
fringed by  the  same  act.  Adrian  Wire 
Fence  Co.  v.  Jackson  Fence  Co.,  (E.  D.  Mich. 
1911)    190  Fed.  196. 

III.  Pleadings. 

If  infringement  is  charged  generally.  —  To 
the  same  effect  as  the  original  note,  see 
Luten  V.  Sharp,  (D.  C.  Kan.  1912)  200  Fed. 
151. 

A  bill  may  be  amended  in  a  proper  case. 
Jackson  Skirt  &  Novelty  Co.  v.  Rosenbaum, 
(W.  D.  Mich.  1911)   190  Fed.  197. 

Overruling  plea.  —  Where  the  defense  may 
be  fully  saved  in  connection  with  an  answer 
and  on   final   hearing  a   plea  may  be  over- 


ruled. Jackson  Skirt  k  Novelty  Co.  ▼.  Rosen- 
baum,  (W.  D.  Mich.  1911)   190  Fed.  197. 

Duplicity.  —  A  plea  is  bad  which  attempts 
to  unite  two  defenses  where  part  of  the  pro- 
posed proof  relates  to  one  only  of  the  claimB 
of  the  patent,  because,  if  the  issue  were 
joined  on  the  plea  and  the  alleged  facts  were 
determined  in  favor  of  the  defendant,  it 
would  not  necessarily  dispose  of  the  case.  A 
plea  to  be  good  should  present  a  single  is- 
sue which,  if  decided  in  favor  of  the  defend- 
ant, will  dispose  of  the  action.  Vacuum 
Cleaner  Co.  v.  Dunn,  (S.  D.  N.  Y.  1911)  189 
Fed.  634. 

Joinder  of  parties.  —  The  patentee  may  be 
joined  with  the  holder  of  an  exclusive  li- 
cense although  he  is  not  a  necessary  ptrty. 
Havens  v.  W.  R.  Ostrander  Co.,  (S.  D.  K. 
Y.   1911)    190  Fed.  199. 

Negativing  facts.  —  It  has  been  held  that 
a  bill  for  infringement  of  a  patent  to  state 
a  cause  of  action  must  not  only  allege  the 
facts  which  are  essential  to  the  validity  of 
the  patent  under  sections  4886  and  4887  bat 
must  negative  those  which  would  defeat  it 
Maxwell  Steel  Vault  Co.  v.  National  Casket 
Co.,  (N.  D.  N.  Y.  1913)  205  Fed.  615. 

As  to  the  sufficiency  of  a  bill  of  complaint 
under  the  new  equity  rules,  see  Zenith  Car- 
bureter Co.  V.  Stromberg  Motor  Devices  Co., 
(E.  D.  Mich.  1913)  205  Fed.  158. 

A  bill  for  infringement  was  held  to  b^ 
suflicient  in  Luten  v.  Dover  Const.  Co.,  (C. 

C.  N.  J.  1911)   189  Fed.  405. 

Demurrer.  —  A  patent  will  not  be  held  in- 
valid on  demurrer  unless  the  court  is  entir^ 
ly  satisfied  from  its  face  that  by  no  possible 
proof  can  patentable  invention  and  validity 
be  made  to  appear.  Rose  Mfg.  Co.  v.  £.  A. 
Whitehouse  Mfg.  Co.,  (C.  C.  N.  J.  1911} 
193  Fed.  69.  See  also  Burrowes  v.  Carrom- 
Archarena  Co.,  (VV.  D.  Mich.  1911)  190  Fed. 
204. 

.  If  there  is  obviously  no  patentable  inven- 
tion in  the  device  patented,  it  is  not  onlj 
within  the  power  of  the  court,  but  it  is  its 
duty,  to  sustain  a  demurrer  to  the  bill  for 
want  of  invention,  and  to  save  the  parties 
from  useless  costs  and  litigation.  Towne 
Steering  Wheel  Co.  v.  Lee,  (C.  C.  A.  9th  Cir. 
1912)  199  Fed.  777;  Card  v.  Standard  Coal 
&  Coke  Co.,  (E.  D.  Tenn.  1912)  202  Fed. 
351. 

On  such  demurrer  the  court,  in  determin- 
ing the  questions  of  novelty  and  invention. 
may  take  judicial  notice  of  facts  of  common 
or  general  knowledge.  Card  v.  Standard 
Coal  &  Coke  Co.,  (E.  D.  Tenn.  1912)  20£ 
Fed.  361. 

In  Havens  v.  W.  R.  Ostrander  k  Co.,  (S. 

D.  N.  Y.  1911)  190  Fed.  199,  on  demurrer 
to  a  bill  for  infringement  of  a  design  patent 
it  was  contended  that  the  patent  was  an- 
ticipated by  a  mechanical  patent  to  the  same 
inventor;  but  the  court  said:  'This  patent. 
however,  is  not  set  forth  in  the  bill.  The 
mere  fact  that  it  is,  with  many  others,  re- 
ferred to  in  a  license  agreement  which  is  an- 
nexed to  the  bill  does  not  make  profert  of  it 
so  that  it  may  be  considered  aa  a  part  of 
the  record  on  demurrer." 
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IV.  Injunctions. 


Diacretioii  of  court  as  to  preliminary  in- 
junction.—  *'A8  a  rule,  the  grant  or  refusal 
of  a  preliminary  injunction  is  a  matter  with- 
in the  sound  discretion  of  the  trial  court; 
and  where  the  preliminary  record  discloses 
that  the  validity  of  the  patents  was  in 
doubt,  that  the  fact  of  infringement  was  un- 
certain, and  that,  in  view  of  such  doubts 
and  uncertainties,  an  injustice  might  be  in- 
flicted upon  the  defendant  greater  than  any 
benefit  that  might  accrue  to  complainant 
from  the  preliminary  decree,  the  reviewing 
tribimal  will  not  weigh  the  conflicting  show- 
ings with  respect  to  the  facts  of  validity, 
infringement,  or  comparative  equities,  but 
will  let  the  case  go  to  final  hearing  undis- 
turbed, because  abuse  of  discretion  is  not 
made  affirmatively  to  appear.  .  .  .  But 
discretion  (which  must  be  legal  discretion, 
not  merely  the  individual  view  or  will  of 
the  particular  chancellor)  does  not  extend  to 
a  refusal  to  apply  well-settled  principles  of 
law  to  a  conceded  or  indisputable  state  of 
facts.  If  this  is  not  so.  Congress  did  a  vain 
thing  in  providing  at  all  for  appeals  from 
preliminary  in  junctional  decrees.*'  Winches- 
ter Repeating  Arms  Co.  v.  Olmstead,  (C.  C. 
A.  8th  Cir.  1913)  203  Fed.  493.  See  also 
Fireball  Gas  Tank  &  Illuminating  Go.  v. 
Commercial  Acetylene  Co.,  (C.  C.  A.  8th  Cir. 
1912)  198  Fed.  650;  Gamewell  Fire  Alarm 
Tel.  Co.  V.  Star  Elec.  Co.,  (N.  D.  N.  Y.  1912) 
199  Fed.  188. 

"Preliminary  injunctions  should  not  be 
granted  when  the  validity  of  the  patent  is 
conceded,  but  there  is  serious  doubt  as  to 
the  existence  of  the  infringement  alleged. 
A  party  is  not  entitled  to  an  injunction  for 
the  reason  he  has  a  valid  patent,  but  for  the 
reasons  he  has  a  valid  patent  and  that  the 
defendant  plainly  infringes  his  rights  there- 
under and  protected  thereby.  When  there  is 
serious  doubt  of  the  existence  of  both  these 
facts,  a  preliminary  injunction  should  not  be 
granted.  In  short,  the  complainant's  case 
should  be  reasonably  free  from  doubt  on 
every  question  necessary  for  him  to  estab- 
lish, in  order  to  obtain  the  relief  demanded, 
and  the  case  should  be  established  other  than 
by  ex  parte  affidavits,  where  their  essential 
allegations  are  controverted  by  others  of  the 
same  character  and  of  substantially  equal 
credibilitv."  Gamewell  Fire  Alarm  Tel.  Co. 
T.  Hackensack  Imp.  Com'n,  (D.  C.  N.  J. 
1912)    199  Fed.  182. 

In  a  case  disclosin?  long  acquiescence,  pub- 
lic use,  utility  of  the  patented  device,  as 
well  as  clear  infringement,  a  temporary  in- 
junction may  be  issued,  without  prior  adju- 
dication, unless  the  validitv  of  the  patent  is 
challenged  in  some  affirmative  or  enually  spe- 
cific manner,  giving  rise  to  a  fair  doubt. 
Winchester  Repeating  Arms  Co.  v.  Buengar, 
(E.  D.  Wis.  1912)   199  Fed.  786. 

An  injunction  may  be  refused,  even  when 
there  is  a  decree  for  an  accounting,  and  the 
patent  is  still  in  life.  Electric  Smelting  ft 
Aluminum  Co.  v.  Carborundum  Co.,  (W.  D. 
Pa.  1900)  189  Fed.  710. 

F.  8.  A.  Supp.— 49.  7(» 


Test  to  be  applied.  —  Treliminary  injunc- 
tions have  not  ordinarily  been  granted,  if 
there  is  any  substantial  doubt  regarding 
either  the  validity  of  the  patent  or  infringe- 
ment. Nor  is  a  preliminary  injunction  so 
readily  granted  against  a  mere  user  as 
against  a  maker  or  seller  of  the  patented 
invention.  Valvona-Marchiony  Co.  v.  Silver* 
stein,  (C.  C.  Mass.  1910)  207  Fed.  374.  See 
also  Lovell-McConnell  Mfg.  Co.  v.  Automo- 
bile Supply  Mfg.  Co.,  (E.  D.  N.  Y.  1911) 
193  Fed.  658;  National  Electric  Signaling 
Co.  V.  Telefunken  Wireless  Telegraph  Co.  of 
the  United  States,  (C.  C.  A.  2nd  Cir.  1912) 
200  Fed.  691. 

In  Vacuum  Cleaning  Co.  v.  Waldorf-Asto- 
ria Hotel  Co.,  (S.  D.  N.  Y.  1911)  198  Fed. 
867,  the  court  said:  "While  believing, 
therefore,  that  the  granting  of  a  preliminary 
injunction  upon  an  unadjudicated  patent  in 
any  but  almost  undefended  cases  is  far  more 
likely  to  involve  all  parties  in  idle  expense 
than   to  benefit   even   the   most   meritorious 


complainant,  it  is  my  duty  to  apply  the 
theory  laid  down  as  a  rule  in  the  Newhall 
Case,  supra,  125  Fed.  921,  60  C.  C.  A,  631, 
viz.,  that  the  injunction  prayed  for  should 
be  granted,  unless  there  is  'a  fair  doubt  as 
to  invention,  anticipation,  construction  or  in- 
fringement.' " 

Violation  of  covenants  in  license  agree- 
ment.—  A  bill  for  an  injunction  to  prevent 
the  infringement  of  a  patent  cannot  be 
founded  on  the  defendant's  violation  of  cove- 
nants, in  a  license  agreement,  to  pay  royal- 
ties, ^to  make  reports,  and  to  submit  his 
books  to  the  complainant's  accountant. 
Chadeloid  Chemical  Co.  v.  Johnson,  (C.  C.  A. 
7th  Cir.  1913)  203  Fed.  993. 

Cutting  prices  by  licensee.  —  In  Automatic 
Pencil  Sharpener  Co.  v.  Goldsmith,  (S.  D. 
N.  Y.  1911)  190  Fed.  206,  a  preliminary  in- 
junction was  granted  to  restrain  the  sale  at 
cut  rates  of  patented  machines  bought  under 
restrictions  as  to  price  of  which  the  defend- 
ant had  full  knowledge.  The  machines  and 
boxes  also  bore  marks,  numbers,  and  notices 
which  the  defendant  mutilated  and  erased 
before  offering  for  sale  at  the  cut  rate. 

The  fact  that  a  patent  has  but  a  little 
while  to  ran  will  not  prevent  a  court  of 
equity  from  granting  an  injunction.  Victor 
Talking  Mach.  Co.  v.  Vitaphone  Co.,  (S.  D. 
N.  Y.  1911)    191  Fed.  987. 

Questions  on  appeal.  —  Where  questions  of 
fact  and  of  mixed  law  and  fact  are  presented 
to  the  appellate  court  on  an  appeal  from  the 
court  below  which  has  issued  an  injunction 
upon  a  prior  adjudication  of  the  validity 
and  infringement  of  the  patent,  the  appel- 
late court  will  not  consider  and  determine 
these  questions,  but  will  reserve  its  decision 
until  after  the  final  hearing  upon  the  issues 
they  present  below.  Fireball  Gas  Tank  k 
Illuminating  Co.  v.  Commercial  Acetylene 
Co.,   (C.  C.  A.  8th  Cir.  1912)    198  Fed.  650. 

Issues  on  motion  for  preliminary  injunc- 
tion.—The  court  will  not  ordinarily  on  a 
motion  for  a  preliminary  injunction  deter- 
mine the  scope  and  validity  of  the  claims  of 
a  subsequent  patent  under  which  a  defendant 
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is  operating.  Such  a  defendant  is  prima 
facie  acting  within  his  rights.  Ihe  preaump- 
tion  is  that  the  later  patent  substantially 
differs  from  the  earlier.  Byerley  v.  Stand- 
ard  Asphalt   &    Rubber   Co.,    (C.   C.   N.   J. 

1911)  189  Fed.  759. 

Prior  adjudication  sustaining  patent. — 
When  there  has  been  a  prior  adjudication 
sustaining  a  patent  and  the  infringement 
thereof,  in  the  same  or  in  another  circuit, 
where  its  validity  was  contested  on  full 
proofs,  a  trial  court  should,  on  motion 
for  preliminary  injunction,  sustain  the  pat- 
ent and  leave  the  determination  of  its  va- 
lidity until  after  the  linal  hearing.  Fire- 
ball Gas  Tank  &  Illuminating  Co.  ▼.  Com- 
mercial  Acetylene   Co.,    (C.   C.   A.   8th   Cir. 

1912)  198  Fed.  650. 

V.  Decree  and  Awaxd. 

Infringer  as  trustee.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Beckwith,  (C. 
C.  A.  7th  Cir.  1913)  203  Fed.  45. 

Profits.  —  In  Westinghouse  Electric  &  Mfg. 
Co.  y.  Wagner  Electric  k  Mfg.  Co.,  (1912) 
225  U.  S.  904,  32  S.  Ct.  691,  56  U.  S.  (L. 
ed.)  1222,  41  L.R.A.(N.S.)  653,  the  court 
laid  down  the  following  rules  regarding  the 
recovery  of  profits:  "(a)  Where  the  in- 
fringer has  sold  or  used  a  patented  article, 
the  plaintiff  is  entitled  to  recover  all  of  the 
profits,  (b)  Where  a  patent,  though  using 
old  elements,  gives  the  entire  value  to  the 
combination,  the  plaintiff  is  entitled  to  re- 
cover all  the  profits.  Uurlbut  v.  Schillinger, 
(3889)  130  U.  S.  456,  472,  9  8.  Ct.  584,  32 
U.  S.  (L.  ed.)  1011.  (c)  Where  profits  are 
made  by  the  use  of  an  article  patented  as 
an  entirety,  the  infringer  is  liable  for  all  the 
profits  'unless  he  can  show — and  the  burden 
is  on  him  to  show — that  a  portion  of  them 
is  the  result  of  some  other  thing  used  by 
him.'  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  (1877)  97  U.  S.  126,  24  U. 
S.  (L.  ed.)  1000.  (d)  But  there  are  many 
cases  in  wliich  the  plaintiff's  patent  is  only 
a  part  of  the  machine  and  creates  only  a 
part  of  the  profits.  His  invention  may  have 
been  used  in  combination  with  valuable  im- 
provements made,  or  other  patents  appro- 
priated by  the  infringer,  and  each  may  have 
jointly,  but  unequally,  contributed  to  the 
profits.  In  such  case,  if  plaintiff's  patent 
only  created  a  part  of  the  profits,  he  is  only 
entitled  to  recover  that  part  of  the  net  gains. 
He  must  therefore  'give  evidence  tending  to 
separate  or  apportion  the  defendant's  profits 
and  the  patentee's  damages  between  the  pat- 
ented feature  and  the  unpatented  features, 
and  such  evidence  must  be  reliable  and  tangi- 
ble, and  not  conjectural  or  speculative;  or 
he  must  show,  by  equally  reliable  and  satis- 
factory evidence,  that  the  profits  and  dam- 
ages are  to  be  calculated  on  the  whole  ma- 
chine, for  the  reason  that  the  entire  value 
of  the  whole  machine,  as  a  marketable  arti- 
cle, is  properly  and  legally  attributable  to 
the  patented  feature." 

Estimated  by  advantages  gained  over  other 
modes.-— To  the  same  effect  as  the  original 
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note,  sec  Columbia  Wire  Co.  v.  Kokomo  Stcd 
&  Wire  Co.,  (C.  C.  A.  7th  Cir.  1911)  m 
Fed.  108,  wherein  the  court  said:  "A  nuuia- 
facturer  who  devises  a  machine  that  he  hon- 
estly believes  he  has  a  right  to  use,  and  who 
in  an  injunction  suit  ultimately  is  found  to 
be  an  infringer,  as  was  the  case  with  ap- 
pellee, is  not  to  be  mulcted  in  punitive  dam- 
ages. Equity  is  satisfied  if  he  accounts  for 
all  the  pecuniary  benefits  he  derived  from 
the  use  of  the  infringing  machine.  If  there 
were  no  other  way  of  obtaining  the  result, 
he  might  rightly  be  held  for  aU  the  profits 
he  made  from  the  output  of  his  establish- 
ment. But  if,  as  here,  other  machines  for 
doing  the  same  work,  though  less  effectively, 
were  available  at  the  date  of  the  patent,  the 
whole  advantage  would  lie  in  the  increase 
of  efficiency.  As  to  an  infringer  who  at  that 
stage  of  the  art  appropriated  the  invention, 
the  standard  of  comparison  is  clear.  He  has 
taken  to  himself  all  the  advantages  that  be- 
longed exclusively  to  the  patentee  in  the 
field  of  competition.  Fifteen  years  later, 
when  the  art  has  advanced  to  include  other 
noninfringing  machines,  available  to  manu- 
facturers and  more  effective  than  those  of 
the  prior  art,  the  patentee  cannot  avoid  their 
competitive  effect.  At  this  stage  the  onlv 
actual  advantage  of  the  patented  machine  is 
its  superiority,  if  any,  over  these  later  ma- 
chines that  are  not  dominated  by  the  patent 
If  at  this  stage  one  should  choose  to  enter 
upon  the  manufacture  of  barbed  wire,  he 
could  take  the  later  machines  without  giving 
the  patentee  any  cause  of  action.  If,  hov- 
ever,  he  should  adopt  a  machine  that  finally 
was  adjudged  to  be  an  infringement,  all  that 
he  would  actually  gain  by  the  infringement 
would  be  the  excess  in  effectiveness  of  the 
infringing  machine  over  the  later,  available, 
competitive  machines.  To  hold  him  account- 
able for  more,  to  make  him  pay  for  tlie  ad- 
vantages of  the  invention  over  the  prior  art 
would  attribute  to  the  patent  a  virtue  it  did 
not  really  have  at  the  later  period,  would 
penalize  the  infringer  simply  because  he  was 
an  infringer,  and  would  mulct  him  in  vin- 
dictive damages  to  the  extent  of  the  differ- 
ence in  effectiveness  between  the  open  prior 
art  and  the  open  current  art.'* 

Profits  for  infringement  of  part  of  machine. 
—  Where  the  plaintlfTs  pstent  is  only  part 
of  a  machine,  but  the  entire  value  of  the 
whole  machine,  as  a  marketable  article,  ii 
properly  and  legally  attributable  to  the  pat- 
ented feature,  then  the  profits  are  to  be  cal- 
culated on  the  whole  machine.  Van  Brunt 
V.  La  Crosse  Plow  Co.,  (W.  D.  Wis.  1913) 
208  Fed.  281. 

Taxes  and  insurance  premiums  cannot 
usually  be  allowed  in  the  computation  of 
profits  derived  from  infringement.  In  excep- 
tional cases  however  they  will  be  allowed- 
Carborundum  Co.  v.  Electric  Smelting  A 
Aluminum  Co.,  (C.  C.  A.  3d  Cir.  1913)  203 
Fed.  97fi. 

A  valid  process  patent,  though  for  a  process 
only,  confers  on  the  patentee  a  right  to  ex- 
clude all  others  fmm  using  such  process  for 
the  attainment  of  its  object.     Others  mar 
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secure  the  desired  result,  if  they  can,  by  the 
employment  of  a  different  process,  if  open  to 
them,  but  they  cannot  without  the  leave  or 
license  of  the  patent  owner  use  the  patented 
process  with  impunity.  And  on  an  account- 
ing for  profits,  and  not  for  damages,  in  a 
case  of  infringement,  where  profits  to  the 
infringer  are  impossible  save  through  his  in- 
fringement, he  must  be  treated  as  a  trustee 
ex  maleficio  and  can  withhold  none  of  his 
gains  from  the  patentee.  The  fact  that  in 
such  a  case  the  patent  is  not  for  the  product, 
but  only  for  the  process,  is  wholly  immate- 
rial; for  the  infringer  will  not  be  permitted 
by  a  court  of  equity  to  take  advantage  of 
his  own  wrong,  but  will  be  held  accountable 
as  a  trustee  of  the  profits.  Carborundum 
Co.  y.  Electric  Smelting  &  Aluminum  Co., 
(C.  C.  A.  3d  Cir.  1913)  203  Fed.  976. 

Infringement  a  mere  improvement  on 
mechanism!  —  It  is  well  settled  that,  in  the 
case  of  mechanical  inventions,  where  the  in- 
fringed patent  covers  a  mere  improvement 
upon  mechanism  before  known  and  open  to 
the  defendant  to  use,  the  complainant  can 
recover  only  the  excess  of  such  profits  as 
have  been  realized  through  the  use  of  the 
improvement  over  what  tlie  defendant  might 
have  made  by  the  use  of  such  mechanism 
without  such  improvement.  But  it  is  equal- 
ly well  settled,  that  where  the  entire  com- 
mercial value  of  the  mechanism  arises  from 
the  patented  improvement  the  owner  of  the 
patent  will  be  entitled  to  recover  from  the 
infringer  the  total  profits  derived  from  the 
manufacture,  use  or  sale  of  such  mechanism. 
Carborundum  Co.  v.  Electric  Smelting  & 
Aluminum  Co.,  (C.  C.  A.  3d  Cir.  1913)  203 
Fed.  976. 

If  a  defendant  has  made  no  profits  from  his 
use  of  the  patented  invention,  none  can  be 
recovered.  The  rule  is  that  the  complainants 
shall  recover  the  actual  profits  derived  by 
the  infringer  from  the  use  of  the  patented 
invention;  no  more,  no  less.  Conroy  v.  Penn. 
Elec.  &  Mfg.  Co.,  (C.  C.  A.  3d  Cir.  1912) 
199  Fed.  427. 

Although  the  complainant's  patent  has  ex- 
pired since  the  commencement  of  the  suit, 


that  does  not  deprive  the  court  of  jurisdic- 
tion of  the  case  for  the  purpose  of  awarding 
damages.  Schmeiser  Mfg.  Co.  v.  Lilly,  (C. 
C.  Ore.  1911)   189  Fed.  631. 

Accounting  refused  where  possible  recovery 
disproportionate  to  cost.  —  Where  an  inquiry 
as  to  damages  or  profits  would  yield  no  com- 
pensatory profits  or  damages  proportionate 
to  the  cost  of  the  investigation,  an  order  for 
an  accounting  will  be  refused.  Perkins  Elec- 
tric Switch  Mfg.  Co.  V.  Yost  Electric  Mfg. 
Co.,  (N.  D.  Ohio  1910)   189  Fed.  625. 

A  decree  for  an  accounting  will  not  be  re- 
fused merely  because  the  plaintiff  did  not  in 
his  direct  testimony  prove  that  his  device 
was  marked  ''patented,"  or  that  he  gave 
notice  to  the  defendant  to  cease  infringement 
where  such  facts  were  developed  during 
plaintiff's  cross-examination  of  defendant's 
witnesses,  and  were  proved  by  plaintiff  when 
offering  his  testimony  in  rebuttal.  Weber  v. 
Automobile  &  Accessories  Mfg.  Co.,  (C.  C. 
Md.  1911)   190  Fed.  189. 

Binding  power  of  decree  on  third  persons.  — 
See  Hurd  v.  Woodward  Co.,  (N.  D.  N.  Y. 
1911)   190  Fed.  28. 

VI.  Costs. 

Costs  and  partial  success.  —  A  division  of 
costs  proportionate  to  the  final  results  of 
the  litigation  is  proper.  Perkins  Electric 
Switch  Mfg.  Co.  V.  Yost  Electric  Mfg.  Co., 
(N.  D.  Ohio  1910)    189  Fed.  625. 

VII.  Limitations  and  Laches. 

Delay  amounting  to  acquiescence  in  in- 
fringement.—  To  the  same  effect  as  the 
original  note,  see  Hall  v.  Frank,  (E.  D.  N. 
Y.  1912)   195  Fed.  946. 

The  defense  of  laches  is  not  tested  by  time 
alone.  —  Lapse  of  time  may  be  well  ex- 
plained; but,  on  the  other  hand,  even  a  com- 
paratively short  time  may  constitute  laches 
when  the  conduct  of  the  slothful  is  such  as 
to  induce  others  in  ^ood  faith  to  expend 
money  and  take  the  risks  of  enterprise.  Gen- 
eral Electric  Co.  v.  Yost  Electric  Mfg.  Co., 
(N.  D.  Ohio  1913)  208  Fed.  710. 
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Intent  of  section.  —  To  the  same  effect  as 
the  original  note,  see  Star  Bucket  Pump  Co. 
V.  Butler  Mfg.  Co.,  (W.  D.  Mo.  1912)  198 
Fed.  857. 

Necessity  of  invention.  —  To  the  same  ef- 
fect as  the  original  note,  see  Mvgatt  v.  M. 
Schauffer-Flaum  Co.,  (C.  C.  A.  2d  Cir.  1911) 
191  Fed.  836;  Charles  Boldt  Co.  v.  Turner 
Bros.  Co.,  (C.  C.  A.  7th  Cir.  1912)  199  Fed. 
139. 

A  valid  design  patent  demands,  as  has 
uniformly  been  held,  an  exercise  of  the  in- 
ventive faculty  the  same  as  a  mechanical 
patent.  The  design,  however,  thus  invented 
must  be  not  only  new  and  original,  but  orna- 
mental. It  must  exhibit  something  which 
appeals   to   the   aesthetic   faculty  of  the  ob 
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server.     Rose  Mfg.  Co.  v.  E.  A.  Whitehouse 
Mfg.  Co.,  (D.  C.  N.  J.  1913)  201  Fed.  926. 

Mechanical  skill.  — To  the  same  effect  as 
the  original  note,  see  Buffalo  Specialty  Co.  v. 
Art  Brass  Co.,   (S.  D.  N.  Y.  1912)   202  Fed. 

760. 

The  true  test  of  identity.  —  To  the  same 
effect  as  the  original  note,  see  Phoenix  Knit- 
ting Works  V.  Rich,  (W.  D.  Ohio  1911)  194 
Fed.  708. 

"To  determine  whether  a  design  infringes 
a  design  patent,  we  cannot  look  solely  to  the 
elements  nor  the  details  in  carrying  out  the 
parts  of  the  design,  but  the  test,  somewhat 
like  that  applied  in  the  case  of  unfair  com- 
petition, is  whether  or  not  the  person  desir- 
ing to  obtain  an  article  bearing  the  original 
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defiign  would  be  deceived  or  induced  to  pur- 
cliase  tlie  imitation  because  of  ita  similarity, 
and  whether  there  is  likelihood  of  users  or 
casual  observers  not  noticing  the  distinction. 
Or,  again,  whether  purchasers,  not  having  in 
mind  the  details  of  the  design,  but  having 
their  attention  called  to  either  the  originiU 
or  the  imitation,  would  fail  to  carry  away 
those  details  in  their  memory,  and  having 
been  pleased  with  the  general  appearance 
would,  upon  seeing  the  similar  pattern,  con- 
clude that  the  plated  ware  or  tne  imitation 
design,  of  a  generally  similar  appearance  and 
at  a  cheaper  price,  was  a  copy  of  the  solid 
pattern."     Graff   v.   Webster,    (K   D.   N.  Y. 

1911)  189  Fed.  902. 

Old  elements  in  new  arrangement.  —  That 
an  element  of  a  patented  design,  considered 
separately,  is  old,  and  that  sometimes  two  or 
more  of  them  have  appeared  combined  in 
prior  art,  does  not  invalidate  the  patent, 
unless  it  appears  that  they  were  so  assem- 
bled as  to  form  the  designs  of  the  patent. 
Graft,  Washboume  k  Dunn  v.  Webster,  (C. 
C.  A.  2d  Cir.  1912)   195  Fed.  622. 

When  a  design  invention  consists  in  noth- 
ing more  than  the  bringing  together  of  ele- 
ments old  in  the  art  with  slight  modification 
of  Bhape  in  adapting  them  or  adjusting  them 
to  eacn  other,  the  patentable  novelty  is  only 
in  the  slight  departures  of  form,  and  any 
subsequent  use  of  the  same  basic  elements 
with  a  variation  of  form  of  adaptation  de- 
parting, to  the  discernment  of  an  ordinary 
observer,  from  the  slight  change  employed  in 
the  patent,  is  not  an  infringement.  Phoenix 
Knitting  Works  t.  Rich  (N.  D.  Ohio  1911) 
194  Fed.  708. 

New  shape  or  configuration  to  article  of 
manufacture.  —  In  T.  W.  Foster  &,  Bro.  Q). 
v.    Tilden-Thurber   Co.,    (C.   C.    A.    Ist   Cir. 

1912)  200  Fed.  54,  the  court  said:  ''Accord- 
ing to  the  appellant's  contention,  the  intent 
of  Congress  manifested  by  the  amendment  is 
that  design  patents  for  the  mere  shape  or 
configuration  of  an  article  of  manufacture 
should  no  longer  be  granted.  We  are  not 
prepared  to  accept  this  view.  Though  the 
amendment   has   dropped   the   word   'useful,' 


and  the  exprcM  provision  that  a  new  ihspe 
or  configuration  given  to  an  article  of  manD- 
facture  shall  be  patentable  as  a  design,  wc 
are  unable  to  believe  it  intended  by  theie 
changes  that  no  design  for  any  article  of 
manufacture  shall  be  considered  *new,  orig- 
inal, and  ornamental,'  within  the  meaning 
of  the  section  as  it  now  stands,  if  the  orna- 
mental character  consists  merely  in  a  new 
and  original  shape  or  configuration  given  to 
the  article.  It  is,  of  course,  still  true,  as 
was  held  before  the  amendment,  that  'design 
patents  refer  to  appearance,  not  utility.' 
.  .  It  is  also  true  now,  as  before  the 
amendment,  that  among  articles  of  manafa^ 
ture  there  are  some  incapable  of  being  tlie 
subjects  of  design  patents,  for  want  of  rea- 
son to  suppose  that  their  appearance  can 
ever  really  matter  to  anybody.  .  .  .  Bnk 
if  a  design  for  an  article  of  manufacture  not 
belonging  to  this  class  has  the  requisite  nov- 
elty, originality,  and  ornamental  character, 
we  think  that  section  4929,  as  amended, 
makes  it  none  the  less  patentable  in  virtue 
of  those  characteristics,  though  it  may  also 

five  the  manufactured  article  a  shape  or  oon- 
guration  which  is  new,  or  which  has  greater 
utility  than  any  previously  used.  Such  a 
patent,  indeed,  would  cover  the  new  shape  or 
configuration  only  in  its  ornamental  and  not 
in  its  merely  useful  aspect,  nor  would  it  be 
infringed  hj  an  article  securing  the  same 
merely  usenil  result  through  shape  or  con- 
figuration." 

Clothes  bmah.  —  It  has  been  held  that  a 
clothes  brush  is  an  article  subject  to  a  de- 
sign patent  within  this  section.  T.  W.  Fos- 
ter &  Bro.  Co.  V.  Tilden-Thurber  Co.,  (C.  C. 
A.  1st  Cir.  1912)   200  Fed.  54. 

Color  constitutes  no  element  of  a  desifni 

gatent.     Star    Bucket   Pump   Co.    y.   Bntler 
Ifg.  Co..  (W.  D.  Mo.  1912)   198  Fed.  867. 
Reproduction  of  photogrsph.  —  A  valid  de- 
sign patent  does  not  necessarily  result  from 
photographing    a   manufactured   article  and 
filing    a    reproduction    of    such    photograph 

Sroperly  certified  in  the  patent  office.    Rose 
[fg.  Co.  V.  E.  A.  Whitehouse  Mfg.  Co.,  (D. 
C.  N.  J.  1913)  201  Fed.  926. 


Vol.  X,  p.  250,  sec.  1. 


As  to  the  effect  of  this  amendment,  see  Commercial  Acetylene  Co.  v.  Searchlight  Gms  Ov, 

(N.  D.  111.  1912)  197  Fed.  908. 


1912  SUPP.,   p.  286.      [Act  of  June  £6,  1910.] 


Construction.  —  "The  situation  prior  to 
the  passage  of  the  act  of  1910  was  this: 
Where  it  was  asserted  that  an  officer  of  the 
government  had  infringed  a  patent  right  be- 
longing to  another — in  other  words,  had 
take^  his  property  for  the  benefit  of  the  gov- 
ernment— the  power  to  sue  the  United  States 
for  redress  did  not  obtain  unless  from  the 
proof  it  was  established  that  a  contract  to 
pay  could  be  implied — ^that  is  to  say,  that  no 
right  of  action  existed  against  the  United 
States  for  a  mere  act  of  wrongdoing  by  its 
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nfficers.  Evidently  inspired  by  the  injustice 
of  this  rule  as  applied  to  rights  of  the  char- 
acter of  those  embraced  by  patents,  becauae 
of  the  frequent  possibility  of  their  infringe- 
ment by  the  acts  of  officers  under  circum- 
stances which  would  not  justify  the  implica- 
tion of  a  contract,  the  intention  of  the  stat- 
ute to  create  a  remedy  for  this  condition  it 
illustrated  by  the  declaration  in  the  title 
that  the  statute  was  enacted  'to  provide  ad- 
ditional protection  for  owners  of  patents.' 
To  secure  this  end,  in  comprehensive  terms 


1909  Supp^  p.  408,  sec.  14. 
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1909  Supp.,  p.  408,  sec.  14. 


the  statute  provides  that  whenever  an  inven- 
tion described  in  and  covered  by  a  patent  of 
the  United  States  'shall  hereafter  be  used 
by  the  United  States  without  license  of  the 
owner  thereof  or  lawful  right  to  use  the 
same,  such  owner  may  recover  reasonable 
compensation  for  such  use  by  suit  in  the 
Court  of  Claims.'  That  is  to  say,  it  adds  to 
tiie  right  to  sue  the  United  States  in  the 
Court  of  Claims  already  conferred  when  con- 
tract relations  exist  the  right  to  sue  even 
idthough  no  element  of  contract  is  present. 
And  to  render  the  power  thus  conferred  effi- 
cacious the  statute  endows  any  owner  of  a 
patent  with  the  right  to  establish  contradic- 
torily with  the  United  States  the  truth  of 
his  belief  that  his  rights  have  been  in  whole 
or  in  part  appropriated  by  an  officer  of  the 
United  .States,  and  if  he  does  so  establish 
such  appropriation  that  the  United  States 
shall  be  considered  as  having  ratified  the  act 
of  the  officer  and  be  treat^  as  responsible 
pecuniarily  for  the  consequences.  These  re- 
sults of  tiie  statute  are  the  obvious  conse- 
quences of  the  power  which  it  confers  upon 
tne  patentee  to  seek  redress  in  the  Court  of 


Claims  for  any  injury  which  he  asserts  may 
have  been  inflicted  upon  him  by  the  unwar- 
ranted use  of  his  patented  invention  and  the 
nature  and  character  of  the  defences  which 
the  statute  prescribes  may  be  made  by  the 
United  States  to  such  an  action  when 
brought.  The  adoption  by  the  United  States 
of  the  wrongful  act  of  an  officer  is  of  course 
an  adoption  of  the  act  when  and  as  commit- 
ted, and  causes  such  act  of  the  officer  to  be, 
in  virtue  of  the  statute,  a  rightful  appro- 
priation by  the  government,  for  which  com- 
pensation is  provided.  In  substance,  there- 
fore, in  this  case,  in  view  of  the  public  na- 
ture of  the  subjects  with  which  the  patents 
in  question  are  concerned  and  the  unaoubted 
authority  of  the  United  States  as  to  such 
subjects  to  exert  the  power  of  eminent  do- 
main, the  statute,  looking  at  the  substance 
of  things,  provides  for  the  appropriation  of 
a  license  to  use  the  inventions,  the  appro- 
priation thus  made  being  sanctioned  by  the 
means  of  compensation  for  whiqh  the  statute 
provides."  Crozier  v.  Fried.  Krupp  Aktien- 
gesellschaft,  (1912)  224  U.  S.  290,  32  8.  Ct. 
488,  66  U.  S.  (L.  ed.)  771. 
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1909  Supp.,  p.  408,  sec.  14. 

Arrest  and  imprisonment.  —  In  Ex  p. 
Orozco,  (W.  D.  Tex.  1912)  201  Fed.  106,  the 
court,  having  under  consideration  the  power 
of  the  President  to  arrest  a  person  without 
a  warrant,  said:  "It  is  said  by  the  re- 
spondent that  this  power  of  summary  arrest 
and  detention  is  derived  from  the  provisions 
of  section  14  of  the  Penal  Code.  This  sec- 
tion, forming  part  of  the  chapter  on  the  sub- 
ject of  'offenses  against  neutrality,'  so  far  as 
it  affects  the  present  inquiry,  makes  it  law- 
ful for  the  President  or  such  other  person 
as  he  shall  have  empowered  for  that  purpose, 
to  employ  the  land  and  naval  forces'  for  two 
purposes,  to  wit:  (1)  For  the  purpose  of 
taking  possession  of  and  detaining  vessels, 
etc.;  and  (2)  for  the  purpose  of  preventing 
the  carrying  on  of  any  military  expedition 
or  enterprise  from  the  territory  or  jurisdic- 
tion of  the  United  States  against  the  terri- 
tory or  dominion  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people 
with  whom  the  United  States  are  at  peace. 
In  analyzing  the  section,  it  will  be  observed 
that  in  reference  to  vessels  express  power  is 
conferred  to  seize  and  detain;  but  no  power 
is  conferred,  in  terms,  authorizing  the  arrest 
and  imprisonment  of  persons.  The  Presi- 
dent may  employ  the  army  in  preventing  the 
carrying  on  of  a  military  expedition  from 
our  own  territory  against  the  Republic  of 
Mexico,  and  his  discretion  in  calling  out  the 
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military  forces  for  that  purpose  is  not  sub- 
ject to  the  review  and  control  of  the  courts. 
And  it  may  be  further  said,  in  the  language 
of  the  Supreme  Court,  that:  'Whenever  a 
statute  gives  a  discretionary  power  to  any 
person  to  be  exercised  by  him  upon  his  own 
opinion  of  certain  facts,  it  is  a  sound  rule 
of  construction  that  the  statute  constitutes 
him  the  only  and  exclusive  judge  of  the  ex- 
istence of  such  facts.'  Martin  v.  Mott,  12 
Wheat.  31,  32,  6  L.  ed.  637;  Luther  v.  Bor- 
den, 7  How.  45,  12  L.  ed.  581.  This  princi- 
ple is  especially  true  when  applied  to  the 
acts  of  the  chief  magistrate  of  the  natioUr 
and,  when  he  'exercises  an  authority  conflded 
to  him  by  law,  the  presumption  is  that  it  is 
exercised  in  pursuance  of  law.'  These  prin- 
ciples are  freely  conceded.  But  in  using  the 
army  to  prevent  the  carrying  on  of  a  mili- 
tary expedition  against  Mexico  may  he  go 
further,  and  arrest  without  warrant  and  im- 
prison without  the  benefit  of  a  trial  persons 
who  are  suspected  of  organizing  such  expe- 
ditions? It  is  manifest  that  no  such  extra- 
ordinary authoritv  is  expressly  conferred  by 
the  statute;  and  in  Gelston  v.  Hoyt,  3 
Wheat.  332,  4  L.  ed.  381,  a  case  involving 
the  powers  of  the  President,  it  was  said  bv 
Mr.  Justice  Story  that:  *It  is  certainly 
against  the  general  theory  of  our  institu- 
tions to  create  great  discretionary  powers  by 
implication.' " 


1909  Supp^  p.  410^  MC.  19. 
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1909  Supp^  p.  414,  sec  32. 


1S09  Supp.,  p.  410,  sec.  19. 

Construction,  —  The  statute  is  hi|^ly 
penal.  The  punishments  prescribed  bj  it  are 
much  more  severe  than  many  of  those  which 
were  orescribed  for  other  election  offenses. 
In  such  a  statute  doubtful  words  are  not  to 
be  extended  beyond  their  natural  meaning 
in  the  connection  in  which  they  are  use<L 
Still  it  remains  true  that  even  such  a  stat- 
ute, though  it  should  be  construed  strictly, 

1909  Supp.,  p.  413,  sec.  29. 

Construction  of  third  cUuss.  —  In  tho 
case  of  United  States  v.  Davis,  (1913)  231  U. 
S.  183,  34  S.  Ct.  112,  Mr.  Chief  Justice  White, 
construing  the  third  clause  of  this  sec- 
tion, said:  "Coming  to  the  text  of  the  third 
paragraph,  we  think  it  is  at  once  apparent 
that  its  provisions  are  so  comprehensive  as 
to  prevent  us  from  holding  that  they  include 
only  documents  which  are  forged  or  counter- 
feited and  hence  exclude  all  other  documents, 
however  fraudulent  thev  may  be.  The  all- 
embracing  words  'any  deed,  power  of  attor- 
ney, order,  certificate,  receipt,  or  other  writ- 
ing, in  support  of,  or  in  relation  to,  any  ac- 
count or  claim,  with  intent  to  defraud  the 
United  States,  knowing  the  same  to  be  false, 
altered,  forged,  or  counterfeited'  leave  room 
for  no  other  conclusion.  The  context  of  the 
section  reinforces  this  view,  since  the  con- 
trast between  the  narrow  scope  of  the  first 
two  paragraphs  and  the  enlarged  grasp  of 
the  tnird  shows  the  legislative  intent,  after 
fully  providing  in  the  first  two  paragraphs 
for  forged  and  counterfeited  documents,  in- 
struments, etc.,  to  reach  by  the  provisions 
oif  the  third  paragraph,  any  and  all  fraudu- 
lent documents,  whether  forged  or  not  forged, 
and  thus  efficiently  to  deter  from  committing 

1909  Supp.,  p.  414,  sec.  32. 

This  section  defines  two  different  offenses. 
—  The  first,  in  the  order  stated,  falsely  im- 
personating an  officer  or  employ^  of  the 
United  States,  and  acting  as  such  with  the 
intent  to  defraud  either  the  United  States 
or  some  person;  the  second,  falsely  imper- 
sonating an  officer  or  employ^  of  the  United 
States,  and  in  the  pretended  or  assumed 
character  demanding  or  obtaining  either 
from  the  United  States  or  from  some  person 
any  money  or  valuable  thing  with  intent  to 
defraud.  The  intent  to  defraud  is  an  essen- 
tial element  of  both  crimes.  United  States 
V.  Rush,  (E.  D.  Wash.  1912)  196  Fed.  679, 
wherein  the  court  said:  "The  first  count 
of  the  indictment  charges  that  the  defendant 
did  'unlawfully,  feloniously,  and  with  in- 
tent to  defraud  divers  persons,  among  others 
J.  J.  Tilton,  falsely  assume  and  pretend  that 
he  was  an  employ^  acting  under  the  author- 
ity of  the  United  States,  and  did  then  and 
there  take  upon  himself  to  act  as  such  em- 
ploy6,  and  in  this,  to  wit:  That  he  then  and 
there  falsely  assumed  and  pretended  to  said 


must  not  be  so  construed  as  to  defeat  tlii 
legislative  will.  United  States  v.  Stone,  (D. 
C.  Md.  1911)  188  Fed.  836. 

"Injure."  —  Unlawfully  to  deprive  a  dti* 
sen  of  the  United  States  of  his  right  to  vote 
at  a  congressional  election  is  to  injure  him 
in  any  ordinary  use  of  the  word  "injure." 
United  States  t.  Stone,  (D.  a  Md.  1911) 
188  Fed.  83ft. 


the  wrong  which  it  was  the  purpose  of  the 

section  to  prohibit.  It  is  not,  however,  nec- 
essary to  fix  the  true  meaning  of  the  provi- 
sion by  a  resort  as  an  original  questicm  to 
its  text,  since  its  significance  has  been  au- 
thoritatively determined  contrary  to  the  con- 
struction aaopted  by  the  court  below.  The 
section  represents  the  first  section  of  the  set 
of  March  3,  1823,  c.  38,  3  Stat  771,  the  title 
of  which,  'An  act  for  the  punishment  of 
frauds  committed  on  the  Government  of  the 
United  States,'  manifests  the  purpose  which 
Congress  had  in  mind  in  enacting  it.  Ab 
long  ago  as  1850,  in  United  States  v.  Staats, 
(1860)  8  How.  41,  the  court  was  called  upon 
to  determine  whether  an  indictment  charging 
the  transmission  of  a  false  (but  not  forged) 
affidavit  touching  a  claim  for  pension  was 
sustainable  under  the  third  clause  of  the 
section.  The  court  fully  analyzed  the  stat- 
ute and  while  conceding  that  other  clauses 
of  the  act  dealt  with  forged  instruments  in 
a  technical  sense,  concluded  that  the  ease 
was  within  both  the  letter  and  the  spirit  of 
the  act  and  therefore  that  the  acts  charged 
in  the  indictment  constituted  an  offense 
within  the  provisions  of  the  law." 
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J.  J.  Tilton  that  he  was  an  employ^  of  and 
authorized  by  the  United  States  to  sell  s 
certain  set  of  books  named  "Messages  and 
Papers  of  the  Presidents."'  The  second 
count  charges  that  the  defendant  did  'un- 
lawfully, feloniously,  and  with  intent  to  de 
fraud  divers  persons,  among  others  J.  J.  Til- 
ton, falsely  assume  and  pretend  that  he  was 
an  employ^  acting  under  the  authority  of 
the  United  States  for  the  purpose  of  selling 
a  certain  set  of  books  named  "Messages  and 
Papers  of  the  Presidents,"  and  did  then  and 
there  take  upon  himself  to  act  as  such  em- 
ploy6  and  did  in  such  assumed  and  pretended 
character  of  an  employ^  of  the  United  States 
as  aforesaid,  knowingly,  willfully,  and  fe- 
loniously obtain  from  said  J.  J.  Tilton  s 
large  sum  of  money,  to  wit,  the  sum  of  ten 
dollars.'  A  demurrer  has  been  interposed  to 
the  indictment  on  the  ground,  among  others, 
that  it  does  not  charge  facts  sufficient  to  con- 
stitute an  offense  against  the  laws  of  the 
United  States,  and  the  parties  have  stipn- 
lated  certain  facts  which  it  is  agreed  shall 
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1909  Supp.,  p.  426,  sec.  82. 


be  considered  by  the  court  in  ruling  upon  the 
indictment  and  as  a  part  of  the  indictment. 
From  the  indictment  and  the  stipulated  facts 
it  appears  that  the  defendant  is  an  agent  of 
the  Army  and  Navy  Magazine  of  Washing- 
ton, D.  C.,  for  the  purpose  of  soliciting  and 
obtaining  subscriptions  for  a  work  or  com- 
pilation known  as  'Messages  and  Papers  of 
the  Presidents/  which  was  first  published  by 
authority  of  Act  Cong.  June  4,  1807,  c.  2, 
30  Stat.  61.  The  $10  charged  to  have  been 
obtained  by  the  defendant  in  the  second 
count  was  a  part  of  the  purchase  price  of 
the  books  in  question,  and  the  representa- 
tions made  by  the  defendant,  if  any,  were  so 
made  in  the  sale  of  the  books  and  for  the 
purpose  of  effecting  a  sale,  and  not  other- 
wise. The  two  counts  of  the  indictment  are 
predicated  upon  the  same  facts  and  grow 
out  of  the  same  transaction,  and,  unless  the 
purchaser  of  the  books  was  defrauded  under 
the  second  count,  it  will  not  be  claimed  that 
there  was  an  intent  to  defraud  under  the 
first  count.  The  case  then  resolves  itself 
into  this  simple  proposition:  Is  a  prosecu- 
tor defrauded  when  he  gets  out  of  a  trans- 
action just  what  he  bargained  for,  simply 
because  his  vendor  misrepresented  the  char* 

1909  Supp.,  p.  415,  sec.  37. 

A  conviction  was  sustained  nnder  this  section  and  section  215  in  Franklin  t.  United  States, 
(C.  a  A.  3d  ar.  1912)  193  Fed.  334. 


acter  or  capacity  in  which  he  acted  in  mak- 
ing the  saleT  On  both  principle  and  author- 
ity I  must  hold  that  he  is  not."  Morgan  v. 
State,  (1883)  42  Ark.  131,  48  Am.  Rep.  55; 
State  V.  Asher,  (1887)  50  Ark.  427,  8  S.  W. 
179;  People  v.  Wakely,  (1886)  62  Mich.  297, 
28  N.  W.  871;  SUte  v.  Matthews,  (1890)  44 
Kan.  596,  25  Pac.  36,  10  L.R.A.  308. 

"In  the  latter  case  the  court  said:  'The 
charge  of  committing  the  ofi'ense  of  obtain- 
ing money  or  property  under  false  pretenses 
cannot  be  maintained  in  any  case  unless  it 
appears  not  only  that  a  false  pretense  was 
in  fact  made,  but  also  that  it  was  made  with 
the  intention  of  cheating  or  defrauding  some 
person,  and  that  such  person  was  in  fact 
cheated  or  defrauded  to  his  or  her  injury. 
These  are  elementary  principles  and  really 
require  no  citation  of  authorities.'  A  simi- 
lar view  was  taken  by  Judge  Holt  in  the 
United  States  Circuit  Court  for  the  South- 
em  District  of  New  York  in  United  States 
V.  King,  no  opinion  filed,  decided  December 
5,  1911.  However  reprehensible  the  conduct 
of  the  defendant  may  have  been,  such  con- 
duct does  not  fail  within  the  purview  of  this 
statute." 


1909  Supp.,  p.  416,  sec.  39. 

Indictment.  —  An  indictment  under  this 
section  for  bribing  an  officer  of  the  United 
States  with  intent  to  influence  his  official 
action  must  show  that  the  matters  about 
which    it   was   attempted   to'  influence   him 


were  matters  in  which  It  was  his  duty  to 
act.  United  States  v.  Birdsall,  (N.  D.  la. 
1912)  195  Fed.  980,  (N.  D.  la.  1913)  206  Fed. 
818. 


1 909  Supp.,  p.  41 8,  sec.  48. 

Jurisdiction  of  federal  court  —  In  order  to 
give  the  District  Court  jurisdiction  under 
this  section  of  the  offense  of  receiving  stolen 
postage  stamps  the  indictment  must  allege 
that  the  stamps  were  stolen  from  the  United 
States.  Naftzger  v.  United  States,  (C.  C.  A. 
8th  Cir.  1912)   200  Fed.  494. 

Sufficiency  of  indictment.  —  An  indictment 
for  receiving  postage  stamps  stolen  from  the 
United  States  should  allege  the  number  and 
denomination  of  the  stamps  and  the  names 
of   the   post-offices   from   which  the   stamps 


were  stolen.    Naftzger  v.  United  States,  (C. 
C.  A.  8th  Cir.  1912)  200  Fed.  494. 

Variance.  —  Where  an  indictment  for  re- 
ceiving stolen  stamps  alleges  that  they  were 
stolen  from  post-offices  in  a  certain  state, 
the  government  must  prove  that  they  were 
in  fact  stolen  from  post-offices  in  such  state, 
and  it  will  not  suffice  to  prove  that  they 
were  stolen  elsewhere  from  the  government. 
Naftzger  v.  United  States,  (CCA.  8th 
Cir.  1914)  200  Fed.  494. 


1909  Supp.,  p.  426,  sec.  80. 

The  testimony  must  be  material  to  make  a  witness,  swearini^  falsely,  liable  to  punishment 
nnder  this  section.    United  States  v.  Bressi,  (W.  D.  Wash.  1913)  208  Fed.  369. 


1909  Supp.,  p.  426,  sec.  82. 


Insufficient  information.  —  In  United  States      263,  an  information  was  held  insufficient  on 
v.   Domingos;    (N.   D.   Fla.   1911)    193    Fed.      demurrer  which   charged   substantially   that 
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the  defendant  did  unlawfully,  with  intent 
that  the  person  William  Mitchell  should  per- 
form service  and  labor  on  board  of  a  ves- 
sel engaged  in  trade  and  commerce  with  for- 
eign nations,  to  wit,  on  board  the  Urn- 
ffuayan  steamship  Oriental,  and  while  said 
William  Mitchell  was  in  an  intoxicated  con- 
dition, procure  and  induce  said  Mitchell 
to  go  on  board  said  steamship  Oriental  with 
intent  that  said  Mitchell  should  perform 
labor  and  service  thereon  as  a  seaman.  The 
court  said:  "The  defendant  interposes  a  de- 
murrer to  the  information  on  the  sround 
that  it  does  not  allege  that  said  Mitchell 
was  procured  or  induced  by  force  or  threats, 
or  by  representations  which  defendant  knew 
or  believed  to  be  untrue.  However  reprehen- 
sible may  be  the  practice  of  inveigling 
drunken  seamen  aboard  ship  for  the  purpose 
of  signing  them  in  contracts  which  they  are 
incapable  of  comprehending,  and  whatever 
may  have  been  the  intention  of  Congress  by 
this  legislation  to  protect  the  unwary  sea- 
men from  falling  hapless  victims  to  the  in- 

1 909  Supp.,  p.  435,  sec.  1 1 7. 

Construction  of  statutes.  —  The  offense  de- 
nounced by  this  section  is  highly  penal  and 
must  be  construed  with  reasonable  strictness 
at  least;  and  unless  the  act  charged  to  have 
been  done  by  the  defendant  is  a  violation  of 
some  act  of  Congress,  which  declares  such 
act  to  be  an  offense,  or  of  some  departmental 
rule  or  regulation  authorized  by  Congress, 
the  violation  of  which  is  declared  by  Con- 
gress to  be  an  offense,  no  crime  is  commit- 
ted. United  States  v.  Van  Wert,  (N.  D.  la. 
1912)    195  Fed.  974. 

It  has  been  held  that  an  indictment  for 
bribery  cannot  be  maintained  under  this  sec- 
tion, against  an  officer  of  the  Interior  De- 
partment for  receiving  money  for  recom- 
mending to  his  superiors  in  the  department 
that  they  approve  of  an  application  for  ex- 
ecutive or  judicial  clemency,  to  a  person 
charged  with  selling  intoxicating  liquor  to 
Indians,  where  there  is  no  act  of  Congress 
conferring  on  the  Interior  Department  or  the 
Bureau  of  Indian  Affairs  any  duty  whatever 
in  recommending  clemency  in  such  cases, 
although  there  may  be  some  departmental 
rule  or  custom  of  that  nature;  as  an  offense 
or  crime  against  the  United  States  can  only 
be  declared  by  the  leojislation  of  Congress. 
United  States  v.  Van  Wert,  (N.  D.  la.  1912) 
195  Fed.  974;  United  States  v.  Birdsall,  (N. 
D.  la.  1913)  195  Fed.  980,  (N.  D.  la.  1913) 
206   Fed.  818. 

Officer  of  the  United  States.  —  A  special 
officer,  appointed  by  the  Commissioner  of  In- 
dian Affairs,  for  the  suppression  of  the  liquor 
traffic  among  the  Indians,  is  not  an  officer 
of  the  United  States  within  the  meaning  of 
this  section,  for  such  an  officer  is  one  who  is 
either  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  Senate, 
or  by  the  President  alone,  the  courts  of  law, 
or  the  head  of  some  executive  department  of 


genious  snares  of  hospitable  runnert,  if  the 
legislative  purpose  was  to  prohibit  the  men 
inducing  of  drunken  seamen  aboard  ship  for 
the  purpose  of  shipping  them  in  the  serviee 
of  the  vessel,  the  statute  falla  lamentablj 
short  of  the  mark.  From  an  inspection  ol 
section  82  in  question,  it  will  be  seen  tiist 
the  offense  denounced  by  express  terms  of 
the  statute  is  the  taking  of  any  person 
aboard  while  intoxicated,  to  labor,  who  had 
been  previously  procured  or  induced  to  such 
service  by  force  or  threatg,  or  by  repretenta- 
tion9  knoum  to  he  faUe,  The  essential  ele- 
ment of  the  offense  is  taking  aboard  any  per- 
son to  the  service  of  the  vessel  who  had  bees 
procured  or  induced  by  force  or  threats  or 
oy  false  representations  to  enter  such  serv- 
ice, and,  unless  it  is  charged  substantiallj 
that  the  person  taken  aboard  in  an  intoxi- 
cated condition  was  'so  procured  or  indnoed,' 
it  would  fail  to  describe  the  offense  de- 
nounced by  the  statute.  The  information  is 
bad  there/ore  for  omitting  to  charge  the  es- 
sential elements  of  the  offense." 
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the  government.    United  States  ▼.  VanWert, 
(N.  D.  la.  1912)   196  Fed.  974. 

Sufficiency  of  indictment.  —  In  Daniels  v. 
United  States,  (C.  C.  A.  6th  Cir.  1912)  196 
Fed.  459,  the  indictment  recited  the  defend- 
ant's testimony,  that  he  was  indebted  to  one 
H.  in  the  amount  named,  that  he  paid  H. 
that  sum  of  money,  and  that  such  payment 
was  a  liquidation  of  such  indebtedness,  and 
then  continued,  "All  of  which  statement  the 
said  Daniels  did  not  believe  to  be  true." 
It  was  objected  that  the  indictment  insuffi- 
ciently alleged  the  nonbelief.  The  court  re- 
plied to  the  objection  as  follows:  "The 
perjury  provision  of  the  Penal  Code  makes 
it  essential  to  the  offense  of  the  respondent 
that  the  false  oath  should  be  concerning 
'matter  which  he  does  not  believe  to  be  true.' 
The  indictment  must  therefore  sufficiently  al- 
lege such  non-belief.  The  point  made  against 
this  indictment  is  that  it  charged  the  giving 
of  testimony  upon  three  matters — the  debt, 
the  payment  and  its  application — ^and  by 
sayinj]f  *all  of  which  statement  the  said  Dan- 
iels did  not  believe  to  be  true;'  it  was  not 
charged  that  he  did  not  believe  any  of  it  to 
be  true,  or  that  he  believed  each  of  the  three 
statements  to  be  untrue.  It  is  urged  that 
the  language  of  the  indictment  is  consistent 
with  Daniels*  full  belief  in  the  truth  of  one 
or  two  out  of  the  recited  statements  and  is, 
therefore,  insufficient;  and  we  are  cited  to 
grammatical  authority  to  the  effect  that 
'air  used  in  a  negative  sentence,  is  often 
ambiguous  and  is  not  equivalent  to  'each 
of,'  and  to  many  decisions  concerning  the 
strictness  and  accuracy  required  in  indict- 
ments for  perjury.  This  criticism  upon  the 
indictment  is,  as  a  matter  of  nicety,  well 
ta^ken;  but  we  believe  it  to  be  ovemice.  In 
such  ambiguity  as  exists,  we  fail  to  find  an? 
failure  to  state  facts  constituting  a  crime  or 
any  tendency  to  mislead  the  respondent  or  an\ 
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danger  that  he  will  he  exposed  to  a  second  in  most  cases  determine  the  sufficiency  of 
prosecution  on  account  of  any  of  the  subject-  the  description  of  the  offense  as  found  in  an 
matter — and  these  are  the  tests  which  will      indictment." 

1909  Supp.,  p.  440,  sec.  135. 

A  witness  caUed  before  the  {rand  jviy  is  a  witness  in  a  "court  of  the  United  States  '  with- 
in the  meaning  of  this  section.    Davey  ▼.  United  States,  (C.  C.  A.  7th  Cir.  1913)  208  Fed.  237. 


1909  Supp.,  p.  441,  sec.  138. 

A  prisoner  may  be  conyicted  of  conspiracy 
where  he  conspires  with  guards  to  assist  him 
in  escaping.  £x  parte  Lyman,  (W.  D.  Wash. 
1913)  202  Fed.  303,  wherein  the  court  said: 
"This  matter  is  before  the  court  upon  the 
demurrer  to  the  petition  for  a  writ  of  habeas 
corpus.  The  petitioner  is  imprisoned  in  the 
United  States  penitentiary  at  McNeil  Is- 
land, upon  conviction  by  tiie  District  Court 
for  the  Northern  District  of  California,  of 
conspiracy,  under  section  37  of  the  Penal 
Code.  The  indictment,  upon  which  he  was 
convicted,  charges  that,  while  the  petitioner 
was  held  by  the  United  States  marshal  for 
the  northern  district  of  California,  under  a 
commitment  issued  by  a  United  States  com- 
missioner, charging  him  with  the  violation 
of  section  215  of  the  Criminal  Code,  and 
while- he  was  in  the  custody  of  a  certain 
guard,  appointed  by  said  marshal,  he  con- 
spired with  said  guard  and  another  to  aid, 
assist,  and  permit  the  petitioner  to  escape 
from  such  custody.  Among  the  overt  acts 
charged,  it  is  alleged  that  the  guard  assisted 
petitioner  to  get  into  an  automobile,  secured 
for  the  purpose,  and  permitted  him  to  leave 
his  custody  and  escape. 

"It  is  contended  by  petitioner  that  there 
is  no  federal  statute  punishing  a  prisoner 
for  escaping,  and  that,  as  the  petitioner  was 
the  escaping  prisoner,  he  was  incapable  of 
conspiring  witn  the  officer  to  permit  his  es- 
cape. The  cases  cited  do  not  support  the 
contention.  Cases  of  bribery,  dueling,  adul- 
tery, and  bigamy  are  not  analogous.  The 
reasoning  that  supports  certain  of  those  de- 
cisions does  not  apply  to  the  case  now  be- 
fore the  court.  The  participants  in  a  crime 
that  in  its  execution  requires  two  actors,  as 
dueling,  before  it  can  be  a  crime,  it  may 
be  plausible  to  consider,  so  far  as  conspiracy 
is  concerned,  the  same  as  one  person  in  or- 
dinary crime,  and  that  there  can  be  no  con- 
spiracy in  such  case  with  less  than  three,  and 
that,  if  a  punishment  was  provided  for  the 
consummated  offense,  less  severe  in  its  nature 
than  that  provided  for  conspiracy,  that  a 
legislative  intent  was  thereby  shown  to  ex- 

1909  Supp.,  p.  462,  sec.  210. 

Plea  of  former  conyiction.  —  Defendant 
having  pleaded  guilty  to  the  offense  of  is- 
suing a  sins;le  money  order  under  this  section 
cannot  be  put  on  trial  again  under  the  same 
section  for  issuing  six  other  orders,  where 


elude  the  same  from  the  scope  of  conspiracy. 
To  voluntarily  permit  a  prisoner  to  escape 
does  not,  necessarily,  require  a  common  pur- 
pose between  the  officer  and  the  prisoner. 
For  example:  The  prisoner  escapes  through 
what  he  deems  the  'neglect'  of  the  guard, 
when,  in  fact,  the  officer  has  been  induced  by 
a  third  person  to  suffer  or  permit  the  es- 
cape. In  such  case,  the  officer  and  the  third 
person  would  be  conspirators,  and  the  pris- 
oner not.  That  a  prisoner  might  conspire 
with  the  jail  j^uard  for  the  escape  of  all 
of  his  fellow  prisoners,  but  that,  the  moment 
the  prisoner  himself  becomes  a  benefiting 
party  to  the  scheme,  the  conspiracy  is  de- 
stroyed, seems  a  lame  conclusion.  Ash  y. 
State,  81  Ala.  76,  1  South.  558,  cited,  was  a 
case  in  which  the  statute  before  the  court 
condemned  one  for  'aiding  the  escape  of  an- 
other,' wherein  it  was  held  that  the  prisoner 
who  was  aided  to  escape  was  not  an  ac- 
complice. He  could  not  have  been  prose- 
cuted as  a  principal  or  accessory,  because 
he  had  not  aided  'another,'  but  himself.  The 
statute  now  before  the  court  condemns  the 
officer  who  voluntarily  suffers  'any  prisoner' 
in  his  custody,  under  process,  to  escape.  The 
words  'any  prisoner'  are  of  sufficient  scope 
to  include  the  petitioner,  though  the  word 
'another'  excludes  from  its  meaning  one's 
self.  The  prisoner  is  not  condemned  for  re- 
gaining his  liberty,  but  for  conspiring  with, 
and  thereby  causing,  the  guard  to  be  false 
to  his  duty,  in  voluntarily  suffering  him  to 
escape.  In  any  event,  the  judgment  of  con- 
viction would  not  be  questioned  by  this  court 
on  habeas  corpus.  The  prisoner  was  convict- 
ed of  conspiracy,  an  offense  of  which  the 
lower  court  had  undoubted  jurisdiction.  The 
offense  against  the  United  States,  defined 
by  section  138,  supra,  is  clearly  one  that 
persons  may  conspire  to  commit.  If  peti- 
tioner could  not  be  held  as  a  party  to  such 
a  conspiracy,  that  question  is  one  that  could 
only  be  corrected  on  a  writ  of  error,  sued 
out  regularly  to  review  the  judgment  of  con- 
viction." 


they  were  Issued  at  the  same  time,  to  the 
same  person,  and  by  a  single  act.  United 
States  y.  Komie,  (N.  D.  lU.  1012)  104  Fed. 
567. 
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1909  Supp.,  p.  462,  sec.  211. 

Elements  of  offense.  —  To  constitute  an  of* 
fense  under  this  section  it  is  not  necessary 
to  show  that  the  prohibited  matter  was  actu- 
ally delivered  to  the  addressee.  It  is  the 
deposit  for  mailing  that  constitutes  the 
offense  and  when  Uiat  is  done  the  offense 
is  complete.  Ackley  ▼.  United  States,  (C. 
C.  A.  8th  Cir.  1912)  200  Fed.  217. 

Articles  capable  of  legitimate  use.  —  The 
fact  that  the  article  about  which  a  letter 
or  circular  is  sent  must  be  of  legitimate  use, 
and  in  fact  may  not  prevent  conception,  is 
not  important  if  the  letter  or  circular  is 
calculated  to  lead  another  to  use  it  to  pre- 
vent conception.  Ackley  t.  United  States, 
(C.  C.  A.  8th  Cir.  1912)    200  Fed.  217. 

A  letter  may  be  innocent  and  harmless  on 
its  face,  yet  if  it  in  fact  gives  Information 
to  the  one  receiving  it  as  to  matter  prohibited 
by  this  section,  it  subjects  the  sender  to 
criminal  liability.  United  States  v.  Brein- 
holm,  (E.  D.  Wash.  1913)  208  Fed.  492. 

Decoy  letters.  —  The  fact  that  the  infor- 
mation forbidden  to  be  sent  by  this  section 
is  sent  in  answer  to  a  decoy  letter  by  a  post 
office  inspector  does  not  make  the  inspector 
an  accessory  to  the  crime  so  that  his  testi- 
mony must  be  considered  as  that  of  an  ac- 
cessory. Ackley  v.  United  States,  (C.  C.  A. 
8th  Cir.  1912)  200  Fed.  217. 

Indictment.  —  As  to  the  sufficiency  of  an 
indictment  under  this  section,  see  Ackley  y. 
United  SUtes,  (CCA.  8th  Cir.  1912)  200 
Fed.  217. 

Preliminary  determination  of  character  of 
publication.  —  The  authority  of  the  court  to 
pass  preliminarily  upon  the  meaning  and  ef- 
fect of  language  used  in  writings  under  indict- 
ments for  violation  of  this  section,  where  the 
objectionable  matter  is  not  copied  in  the  in- 
dictment, may  be  said  not  to  be  entirely  free 
from  embarrassment,  since  a  demurrer  can- 
not be  interposed  for  the  purpose  because 
the  alleged  obscene  matter  is  not  a  part  of 
the  record.  But  this  difficulty  does  not  arise 
upon  the  motion  to  quash  and  the  filing  of 
the  bill  of  particulars  thereunder.     A  mo- 


tion to  quash  is  much  broader  and 
nical,  and  is  addressed  to  the  sound 
tion  of  the  court;  and  in  considering  the 
same,  with  a  view  of  reaching  a  just  eoncln- 
sion,  matters  dehors  the  record  or  not  strictly 
a  part  of  the  record  may  be  considered. 
Every  reason  would  seem  to  indicate  that 
relief  should  be  afforded  preliminarily  as 
well  as  at  the  trial,  in  a  proper  case,  sinee 
the  accused  is  clearly  entitled  to  make  his 
defense  by  preliminary  motion  as  well  as 
by  plea  of  not  guilty  and  motion  in  arrest 
of  judgment,  and  there  would  seem  to  be  no 
good  reason  why  the  expense  and  delay  of  a 
trial  should  be  incurred  if  in  the  end  tiie 
court  would  hold  there  was  no  case  because 
of  the  insufficiency  of  the  writing  or  publi- 
cation as  coming  within  the  statute.  The 
practice  is  preliminarily  to  determine  the 
legal  sufficiency  of  the  writing  or  publica- 
tion as  coming  within  the  statute,  where  the 
question  is  timely  and  appropriately  raised. 
United  States  ▼.  Journal  Co.,  (£.  D.  Va 
1912)    197  Fed.  415. 

Question  for  jury.  —  The  question  of  the 
character  of  the  contents  of  th*>  pap<-r — 
namely,  whether  it  comes  within  the  inhibit- 
ed class  named  in  this  section — ^ia  one  ordi- 
narily to  be  determined  by  the  Jury  nnder 
appropriate  instructions  from  the  court — 
that  is,  when  there  is  such  doubt  as  to  the 
meaning  and  effect  of  the  same,  that  persKms 
would  reasonably  differ  in  respect  thereto. 
United  States  ▼.  Journal  Co.,  (SL  D.  Va 
1912)   197  Fed.  415. 

Questions  for  court.  —  If  the  publication 
complained  of  is. such  that  it  could  not  by 
any  reasonable  jud^ent  be  held  to  come 
within  the  prohibition  of  the  law,  then  it 
becomes  the  duty  of  the  court  as  matter  of 
law  to  pass  upon  the  same.  United  States 
▼.  Journal  Co.,  (£.  D.  Va.  1912)  197  Fed. 
415. 

For  other  annotations  dealing  with  ques- 
tions covered  by  this  section,  see  under  vol. 
5,  p.  839,  sec.  3893. 


1909  Supp.,  p.  463,  sec.  212. 

Outside  cover  or  wrapper.  — The  provision 
of  this  flection  prohibiting  the  mailing  of 
matter,  otherwise  mailable  by  law,  upon  the 
"envelope  or  outside  cover  or  wrapper  of 
which,  or  any  postal  card  upon  which,"  cer- 
tain Bcurrilous  and  defamatory  matter  ap- 
pears, does  not  apply  to  a  newspaper  upon 


the  outside  of  which  Is  printed  defamatcMry 
matter,  where  the  paper  is  so  folded  as  to 
bring  the  matter  to  view  but  is  mailed  with- 
out any  wrapper  or  covering,  the  addresi 
being  written  upon  the  paper  itself.  United 
States  V.  Higgins,  (W.  D.  Ky.  1912)  194  Fed. 
539. 


1909  Supp.,  p.  463,  sec.  213. 

Obtaining  loans  by  chance.  —  Where  a 
scheme  was  operated  by  which  investors  in 
a  certain  concern  were  to  obtain  loans  on 
very  attractive  terms,  the  opportunity  for 
obtaining  a  loan,  which  was  the  main  fea- 
ture of  the  scheme,  being  determined  to   a 
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large  extent  by  the  way  in  which  the  appli- 
cations for  loans  were  received  at  the  ofliee 
of  the  company;  that  is  to  say,  if  a  number 
of  applications  for  loans  were  received  at  the 
same  time,  by  the  same  mail,  they  were  put 
on  the  records  of  the  company  as  th^  were 


1909  Sttpp.,  p.  463,  sec  218. 
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opened  and  numbered,  it  being  a  mere  mat- 
ter of  chance  as  to  which  the  officer  or  clerk 
engaged  in  the  work  should  take  up  first  as 
he  opened  and  entered  them,  it  was  held 
that  the  scheme  was  a  lottery.  United  States 
▼.  Purvis,  (N.  D.  Ga.  1012)  195  Fed.  618. 

Indictment.  —  In  an  indictment  under  this 
section  which  alleges  that  the  defendant  did 
then  and  there  unlawfully  and  knowingly  de- 
posit and  cause  to  be  deposited  in  the  post 
office,  etc.,  the  word,  "knowingly"  not  only 
qualifies  the  verb  "deposit"  but  the  succeeding 
language  of  the  indictment  setting  out  the 
character  of  the  contents  of  the  inclosure. 
United  States  v.  Purvis,  (N.  D.  Ga.  1012) 
195  Fed.  618. 

An  indictment  under  this  section  which 
eharges  that  the  defendants  "deposited  or 
caused  to  be  deposited  in  the  poet  office"  the 
letter  set  out  in  the  indictment,  is  not  bad 
for  duplicity.  United  States  ▼.  Purvis,  (N. 
D.  Ga.  1912)   195  Fed.  618. 

In  United  States  v.  Ridgeway,  ( W.  D.  Wash. 
1912)  199  Fed.  286,  the  indictment  was  for 
using  the  post  office  in  furtherance  of  a  lot- 
tery, and  an  objection  was  made  to  it  that 
there  was  not  a  sufficient  allegation  that  the 
defendants  knew  that  the  letter  deposited 
was  concerning  a  "scheme"  offering  prizes. 
To  this  the  court  said:  ''A  demurrer  was, 
by  this  court,  sustained  to  a  former  indict- 
ment against  these  parties  which  charged 
tiiat  the  defendants  'did  then  and  there  will- 
fully, knowingly,  unlawfully,  and  feloniously 
deposit  and  cause  to  be  deposited  in  the  post 
office  of  the  United  States  of  America  a  cer- 
tain sealed  envelope,  •  .  .  and  contained 
within  said  envelope  was  a  letter';  the  court 
holding  that  this  was  not  a  sufficient  alle- 
gation that  the  letter  was  knowingly  mailed. 
The  charge  in  the  present  indictment  is  that 
the  defendants  'did  then  and  there  willfully, 
knowingly,  unlawfiflly,  and  feloniously  de- 
posit ...  a  certain  letter  and  circular 
concerning  a  certain  scheme.'  This  is  a 
sufficient  charge  that  the  defendants  knew 
that  the  letter  deposited  by  them  concerned 

1909  Supp.,  p.  464,  sec.  215. 

"Scheme  to  defraud."  —  The  statutory 
"scheme  to  defraud"  may  be  found  in  any 
plan  to  get  the  money  or  property  of  others 
by  deceiving  them  as  to  the  substantial  iden- 
tity of  the  thing  which  they  are  to  receive 
in  exchange,  and  this  deception  may,  of 
course,  be  by  implication  as  well  as  by  ex- 
press words.  On  the  other  hand,  the 
"scheme"  cannot  be  found  in  any  mere  ex- 
pression of  honest  opinion  as  to  quality  or 
as  to  future  performance.  There  must  be 
tiie  underlying  intent  to  defraud.  Harrison 
v.  United  States,  (0.  C.  A.  6th  Cir.  1912) 
200  Fed.  662. 

The  mailing  of  a  catalogue  accurately  de- 
scriptive of  marked  cards  and  loaded  dice  is 
not  the  execution  or  attempted  execution  of 
a  scheme  or  artifice  to  defraud.  Stockton  v. 
United  States,  (C.  C.  A.  7th  Cir.  1913)  205 
Fed.  462,  46  L.RJl.(N.S.)  936. 


the  scheme,  and,  as  it  is  charged  that  the  de- 
fendants devised  this  scheme,  it  cannot  but 
be  presumed  that  they  knew  its  nature.  It 
is  further  objected  that  the  indictment  falls 
short  of  charging  the  necessary  scienter  in 
another  particular.  That  portion  of  the  stat- 
ute involved  in  this  case — section  213  of  the 
Criminal  Code  of  1910— condenms  the  send- 
ing of  a  letter  concerning  'a  lottery  .  .  . 
or  similar  scheme  offering  prizes,  dependent 
in  whole  or  in  part  upon  lot  or  chance.'  Sec- 
tion 3894  reads:  'Other  similar  enterprise 
offering  prizes,  dependent  upon  lot  or  chance.' 
The  objection  is  that  the  language  does  not 
cover  the  statute;  that  'a  scheme  dependent 
upon  lot  or  chance'  is  not  'a  scheme  offering 
prizes  dependent  upon  lot  or  chance.'  If  the 
language  quoted  is  unaided  by  any  other  lan- 
guage in  the  indictments,  the  objection  is 
good,  and  the  indictments  are  defective;  but 
the  first  count  closes  as  follows:  'and  which 
said  certain  scheme  hereinbefore  referred  to 
was  as  follows:  .  .  .  '  Then  proceeds  to 
describe  the  scheme  as  above  set  out.  The 
counts  other  than  the  first  conclude:  'And 
which  said  scheme  was  the  scheme  hereinbe- 
fore described  in  the  first  count  of  this  in- 
dictment, commencing  with  the  words:  .  .  .' 
With  this  express  reference  to  the  'scheme* 
mentioned  in  the  last  part  of  each  count,  it 
will  be  sufficient  to  cure  the  loose  language 
used  in  the  beginning  of  the  count,  provided 
the  scheme  described  in  closing  the  count  is 
one  'offering  prizes  dependent  in  whole  or  in 
part  upon  lot  or  chance.' " 

Section  3894  of  Revised  Statutes  super- 
seded.—This  section  supersedes-  R.  8.  sec. 
3894  (5  Fed.  Stat.  Annot.  846).  They  treat  of 
the  same  offenses,  to  wit,  using  the  mails  in 
furtherance  of  a  lottery  or  similar  scheme. 
This  section  213  is  somewhat  more  compre- 
hensive than  section  3894.  The  offenses  de* 
scribed  are  not  only  of  the  same  class,  but 
they  cover  the  same  ground.  United  States 
T.  Ridgeway,  (W.  D.  Wash.  1912)  199  Fed. 
286. 
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Each  of  the  words  ''devise,"  "scheme,"  and 
"artifice"  embodies  elements  found  in  the 
other  two.  As  understood  in  the  law  of 
crimes  or  torts,  to  "devise"  conveys  the  idea 
of  being  devious,  contriving,  disingenuous;  a 
"scheme,"  machination,  intrigue,  or  plan 
whose  appearance  differs  from  the  reality:  an 
"artifice,"  a  trick,  false  pretense  or  token. 
Stockton  V.  United  States,  (C.  C.  A.  7th  Cir. 
1913)  205  Fed.  462,  48  L.R.A.(N.S.)  936. 

"Puffing  goods."  —  The  mere  exaggeration 
of  the  merits  of  goods  offered  for  sale,  if 
within  reasonable  bounds,  is  not  within  the 
prohibition  of  this  statute  as  a  scheme  to 
defraud.  Harrison  v.  United  States,  (C.  C. 
A.  6th  Cir.  1912)  200  Fed.  662. 

Belief  in  truth  of  statements  as  defense.  — 
In  an  action  for  using  the  mails  to  defraud 
by  means  of  false  and  fraudulent  statements 
in  advertising  matter  regarding  an   article 
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offered  lor  sale,  a  belief  in  the  truth  of  the 
atatementa  made  is  a  good  defense,  however 
inaccurate  the  statements  may  turn  out  to 
be.  Harrison  v.  United  States,  (C.  C.  A.  tfth 
Cir.  1912)  200  Fed.  662. 

Opinion  of  Attorney-General  as  evidence.  — 
In  a  prosecution  for  using  the  mails  to  de- 
fraud by  means  of  false  and  fraudulent 
statements  regarding  articles  offered  for  sale, 
a  letter  from  the  4^^^^*^^  Attorney  General 
for  the  Post  Office  Department,  written  to 
the  defendant  in  connection  with  a  prior  in- 
quiry, which  letter  showed  that  such  official 
had  decided  that  the  defendant's  way  of  do- 
ing business  was  fraudulent,  unless  saved 
by  an  offer  to  refund,  conditioned  onlv  on  dis- 
satisfaction, was  held  not  to  be  admissible 
in  evidence.  Harrison  v.  United  States,  (G. 
G.  A.  6th  Gir.  1912)  200  Fed.  662. 

Effect  of  agreement  to  refund.  —  Although 
statements  made  in  advertising  circulars  re- 
garding an  article  offered  for  sale  are  mis- 
leading and  might  of  themselves  show  an  in- 
tent to  defraud,  yet  if  there  is  also  an  abso- 
lute promise  made  in  good  faith  to  refund 
all  moneys  paid,  a  violation  of  this  section  is 
not  shown.  The  question  whether  the  prom- 
ise to  refund  is  made  in  good  faith  is  for  the 
jury.  Harrison  v.  United  States,  (G.  G.  A. 
6th  Gir.  1912)  200  Fed.  662. 

Variance  between  indictment  and  proof. — 
There  is  no  variance  between  an  indictment 
under  this  section  and  the  proof,  where  the 
indictment  charges  that  the  scheme  as 
framed  was  to  defraud  certain  persons 
named,  and  others,  some  of  whose  names 
were  unknown,  and  some  of  whose  names 
were  known  but  were  too  voluminous  to 
set  out,  and  the  proof,  fairly  construed, 
tends  to  show  that  if  there  was  intent  to 
defraud   any   one   it  wss  originally    a    gen- 


eral intent  to  defraud  that  portion  of  the 
public  who  might  answer  the  advertising  or 
be  otherwise  reached,  and  that  this  intent 
afterwards,  from  time  to  time,  localised  sad 
attached  itself  to  the  individuals  named  wh& 
did  answer  the  advertising.  Harrison  t. 
United  States,  (G.  0.  A.  6th  Gir.  1912)  20& 
Fed.  062. 

This  section  is  broader  than  S.  S.  sec.  548D 
(5  Fed.  Stat.  Annot.  973),  which  it  snpa- 
sedes,  in  that  it  is  only  necessary  that  the 
scheme  to  defraud  should  be  devised,  or  in- 
tended to  be  devised,  and  a  letter  ^tlaeed  in 
the  post  office  "for  the  purpose  of  executing 
such  scheme  or  artifice  or  attempting  so  to 
do."  The  essential  difference  between  the  tvo 
statutes  is  that  under  the  former  the  scheme 
or  artifice  must  have  contemplated  the  use 
of  the  post  office  establishment  of  the  United 
States,  and  in  the  latter  the  scheme  or  arti- 
fice is  devised,  or  intended  to  be  devised,  and 
subsequently  the  letter  placed  in  the  post 
office  for  the  purpose  of  executing  the  scheme; 
that  is,  under  the  first  it  is  necessary  that  it 
should  be  contemplated  as  a  part  of  the 
scheme  or  artifice  that  the  post  office  estab- 
lishment should  be  used,  and  under  the  8e^ 
ond  and  present  law  it  is  only  necessary  that 
the  person  devise  a  scheme  to  defraud,  and 
afterwards  place,  or  cause  to  be  placed,  a 
letter,  etc.,  m  the  post  office  for  the  purpose 
of  executing  the  same.  Ex  parte  King,  (K. 
D.  Ga.  1912)  200  Fed.  622;  United  States?. 
Goldman,   (N.  D.  Ohio  1913)   207  Fed.  1001 

A  conviction  was  sustained  under  this  se^ 
tion  and  section  37  (1909  Supp.  Fed.  Stat 
Annot.  415),  in  Franklin  v.  United  States, 
(G.  G.  A.  3d  Gir.  1912)   193  Fed.  334. 

This  section  is  ciied  in  Wilson  v.  United 
States,  (G.  G.  A.  2d  Gir.  1911)  190  Fed.  427. 


1909  Supp.,  p.  465/sec.  217. 

Constitutionality.  —  In  Bruce  v.  United 
States,  (G.  C.  A.  8th  Cir.  1912)  202  Fed.  98, 
the  court  said:  "We  are  not  called  upon 
to  decide  as  to  the  constitutionality  of  tnat 
part  of  section  217  of  the  Griminal  Code 
which  authorizes  the  Postmaster  General  to 
permit  the  transmission  through  the  mails 
of  poisons  and  articles  and  compositions  con- 


taining poison  not  outwardly  or  of  their  om 
force  dangerous  or  injurious  to  life,  health, 
or  property,  as  being  a  delegation  of  legisla- 
tive power,  for,  conceding  the  provision  to  be 
valid,  it  limits  the  power  to  make  rules  snd 
regulations  to  the  matter  of  preparation  and 
packing,  and  no  rule  or  regulation  of  such 
a  character  is  alleged  to  have  been  violated." 


1909  Supp.,  p.  466,  sec.  218. 

Conviction  of  violation  of  section  210  as  a 
defense.  — A  defendant  convicted  under  sec- 
tion 210  of  this  act  for  issuing  a  money 
order  without  receiving  money  therefor  may 
not  plead  his  conviction  as  a  defense  to  a 
prosecution   under   this   section   for   fraudu- 


lently issuing  money  orders  without  receiv- 
ing money  therefor,  as  the  offense  is  against 
a  different  statute,  covering  different  cl^ 
ments,  and  requiring  additional  proof.  Unit- 
ed States  y.  Komie,  (K.  D.  IIL  1912)  194 
Fed.  667. 


1 909  Supp.,  p.  468,  sec.  225. 


For  a  sulfi.ient  indictment  charging  post-       United  States,  (G.  G.  A.  8th  Gir.  1913)  20^ 
master    with    embezzlement,    see    Gorbin    t.       Fed.  278.     * 

780 


1909  Sv^.,  p.  471,  sec.  233. 


PENAL  LAWS. 


1909  Supp.,  p.  495,  sec.  332. 


1909  Supp.,  p.  471,  sec.  233. 

Effect  on  state  laws.  —  Congress  having 
passed  this  law  it  clearly  governs  all  common 
carriers  who  come  within  its  provisions,  and 
takes  the  place  of  all  local  laws  and  ordi- 
nances on  the  subject.  If  it  did  not,  a  railway 
company  transporting  dynamite  over  a  long 

1909  Supp.,  p.  473,  sec.  239. 

Banks  collecting  draft.  —  This  section  does 
not  apply  to  a  bank  which  collects  a  sight 
draft  attached  to  a  bill  of  lading  for  a  ship- 
ment of   liquor.     First  Nat.   Bank  of  Ana- 

1909  Supp.,  p.  481,  sec.  272. 

Not  applicable  to  District  of  Columbia. — 
This  chapter  and  necessarily  this  section 
which  is  a  part  of  it,  are  not  applicable  to 

1909  Supp.,  p.  493,  sec.  323. 

District  of  Columbia.  —  This  chapter  is  not 
applicable  to  the  District  of  Columbia.  John- 
son ▼.  United  States,  (1912)  225  U.  S.  406, 
32  8.  Gt.  7.48,  56  U.  S.  (L.  ed.)  1142. 


1909  Supp.,  p.  494,  sec.  328. 

Who  is  an  "Indian."  —  In  United  States  v. 
Gardner,  (E.  D.  Wis.  1911)  189  Fed.  090, 
which  was  a  case  brought  under  this  section, 
the  court  said:  "The  first  contention  of  the 
defendant  is  that  he  is  not  an  Indian  within 
the  meaning  of  the  statute;  that  his  father 
was  a  white  man,  aiid  that  his  mother  was 
a  part  blood  Indian  who  was  never  enrolled 
in  the  tribe.  There  is  no  virtue  in  this  con- 
tention. The  defendant  is  a  mixed  blood  In- 
dian who  for  many  years  has  been  enrolled 
as  a  member  of  the  Stockbridge  and  Mun- 
see  tribe  in  Wisconsin,  and  recognized  as 
such   by  the  tribe   and   by  the  government. 

1909  Supp.,  p.  494,  sec.  329. 

After  extinguishment  of  Indian  title. — 
The  provisions  of  this  section  do  not  apply 
to  the  territory  of  any  reservation  within  the 
district  of  South  Dakota  after  the  extinguish- 

1909  Supp.,  p.  495,  sec.  332. 

In  general. —^  This  section  is  partly  taken 
from  R.  S.  sees.  5323  and  5427  (Fed.  Stat. 
Annot.,  voL  2,  p.  361;  vol.  5,  p.  213), 
but  is  enlarged  and  made  of  general  ap- 
plication. In  it  there  is  no  distinction 
made  between  misdemeanors  and  felonies, 
and  it  is  applicable  alike  to  both  classes  of 
offenses.  The  doctrine  at  common  law  was 
that  as  to  misdemeanors  all  persons  who  aid- 


railroad  system,  passing  in  the  trip  through 
various  villages,  cities,  and  states,  would  be 
subject  at  every  stage  of  the  journey  to 
varying  local  regulations  which  probably  it 
could  not  observe.  The  Ingrid«  (o.  D.  N.  Y. 
1912)  195  Fed.  696. 


moose  T.  United  States,  (G.  C.  A.  8th  Cir. 
1913)  206  Fed.  374.  46  L.R.A.(N.S.)  1139, 
rwwvng  (D.  C.  N.  D.  1911)  190  Fed.  336. 


the  District  of  Columbia.  Johnson  t.  United 
States,  (1912)  225  U.  S.  406,  32  S.  Ct  748, 
56  U.  S.  (L.  ed.)   1142. 


Most  of  the  sections  of  this  chapter  are 
continuations  of  the  sections  of  the  Revised 
Statutes  or  of  former  acts  of  Congress. 
Johnson  v.  United  States,  (1912)  225  U.  S. 
405,  32  S.  Ct.  748,  56  U.  S.   (L.  ed.)   1142. 


As  such  Indian,  so  enrolled,  he  became  an 
allottee.  For  many  years  he  had  lived  with- 
in the  limits  of  the  reservation  which  was 
under  the  care  of  an  Indian  agent  and  po- 
liced by  the  Indian  police.  The  situation  as 
to  blood  and  enrollment  was  almost  iden- 
tical in  State  v.  Campbell,  (1893)  53  Minn. 
354,  55  N.  W.  553,  21  L.RJ^.  169,  and  it 
was  held  that  Belonge  was  an  Indian  within 
the  meaning  of  the  'crimes  act,'  so  called. 
Under  these  circumstances,  the  defendant 
cannot  be  heard  to  say  that  he  is  not  an  In- 
dian within  the  meaning  of  the  statute." 


'ment  of  the  Indian  title  to  such  reservation. 
United  States  y.  LaPlant,  (S.  D.  S.  D.  1911) 
200  Fed.  92. 


ed  and  abetted,  or  who  commanded,  advised, 
or  encouraged  another  to  commit  an  offense, 
were  principals,  and  could  be  indicted,  tried 
and  convicted  as  such,  but  this  doctrine  did 
not  apply  to  felonies.  The  effect  of  this  sec- 
tion is  to  abolish  the  distinction  between 
principals  and  accessories  in  offenses  defined 
tn  the  laws  of  the  United  States,  whether  the 
same  be  felonies  or  misdemeanors.    Prior  to 
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the  enactment  of  this  section,  similar  stat- 
utes had  been  adopted  in  many  of  the  states, 
and  the  section  under  consideration  is  a  rec- 
ognition by  Congress  that  tiie  old  distinction 
between  principals  and  acceRsories  which  per- 
tained to  felonies  is  generally  abrogated,  and 
that  a  charge  against  one  formerly  known 

1 909  Supp.,  p.  495,  sec.  335. 

Applicability  to  internal  revenue  laws. — 
In  Wood  V.  United  States,  (C.  C.  A.  4th  Cir. 
1913)  '204  Fed*  65,  it  was  held  unnecessary 


as  an  accessory  is  good  against  him  as  prin- 
cipal. Kooney  t.  United  States,  (CCA.  9th 
Cir.  1913)  203  Fed.  928;  Davey  ▼.  United 
States,  (C.  C.  A.  7th  Cir.  1913)  208  Fed. 
237. 

This  section  is  cited   in   Wood   ▼.   United 
States,  (C.  C.  A.  4th  Cir.  1913)   204  Fed.  55. 


to  decide  whether  this  section  wms  applicabls 
to  breaches  of  the  internal  revenue  laws. 


PERJURY. 


Vof.  V,  p.  701,  sec.  5392. 

Unless  the  oath  is  authorized  or  required 
by  law  the  statute  is  not  applicable,  and  the 
fact  that  it  is  required  by  some  adminstra- 
tive  rule  is  immaterial,  if  no  statute  em- 
powered  the   making  of   the   rule.      United 

Vol.  V,  p.  705,  sec.  5393. 

Subornation  of  perjury  in  bankruptcy  pro- 
ceedings was  covered  by  this  section.  Ep- 
stein V.  United  States,  (C.  C.  A.  7th  Oir. 
1912)  196  Fed.  355,  wherein  the  court  said: 
"In  the  Bankruptcy  Act  no  denunciation 
or  punishment  is  found  for  one  who  suborns 
another  to  make  'knowingly  and  fraudulently 
a  false  oath  or  account  in,  or  in  relation  to, 
any  proceeding  in  bankruptcy.'  Iherefore, 
the  argument  runs,  Congress  in  enacting  sec- 
tion 20  of  the  Bankruptcy  Act  took  out  from 
the  definition  of  perjury  as  given  in  the 
earlier  section  5392  the  making  of  a  false 
oath  in  a  bankruptcy  proceeding;  and  since 
section  5393  covers  only  those  who  procure 
others  to  commit  'perjury'  as  defined  in  sec- 
tion 5392,  and  since  subornation  of  false 
swearing  in  bankruptcy  proceedings  is  no- 
where specifically  condemned,  Congress  in- 
tended that  such  subornation  might  be  in- 
dulged in  with  impunity.  In  our  judgment 
false  swearing  in  bankruptcy  proceedings  is 
perjury,  nothing  more  or  less.  Section  5392 
(section  125  of  the  Penal  Code)  clearly  cov- 
ers that  and  every  other  way  of  committing 
the  crime.    Section  29  of  the  Bankruptcy  Act 


States  T.  George,  (1913)  228  U.  8.  14^  33  8. 
Ct.  412,  67   U.  8.   (L.  ed.)    712. 

Tliis  section  is  cited  in  United   States  ▼. 
Nelson,  (D.  C.  Idaho,  1912)  199  Fed.  464. 


simply  singles  out  that  one  form  for  a  milder 
punishment.  Two  sections  cover  the  offense^ 
one  generically,  the  other  specifically.  So  the 
specific  section  has  effect  only  in  restricting 
punishment.  Combined,  the  effect  is  exact- 
ly as  if  there  were  only  one  section  denounc- 
ing and  punishing  perjury,  as  follows: 
Whoever,  having  taken  an  oath  .  .  .  Bhall 
willfully  and  contrary  to  such  oath  state  or 
subscribe  any  material  matter  which  he  does 
not  believe  to  be  true,  is  guilty  of  perjury, 
and  shall  be  fined  not  more  than  $2,000  and 
imprisoned  not  more  than  five  years:  Pro- 
vided, that  if  the  perjury  be  committed  in  a 
bankruptcy  proceeding  the  guilty  person 
shall  be  punished  by  being  imprison^  not 
more  than  two  years.  And  upon  this,  which 
is  the  legal  effect  of  the  two  sections,  there 
would  be  no  room  for  claiming  that  section 
5393  (section  126  of  the  Penal  Code)  does 
not  embrace  subornation  of  every  sort  of  per- 

•  fS 

jury." 

Sufficiency  of  indictment.  —  See  Hendricks 
V.  United  States,  (1912)  223  U.  S.  178,  33 
8.  Ct.  313,  66  U.  8.  (L.  ed.)   394. 


PHILIPPINE  ISLANDS. 


Vol.  V,  p.  719,  sec.  5. 

'lUght  to  be  heard  by  himself  and  conn-      U.  S.  442,  32  S.  Ct.  250,  66  U.  8.    {t^  ed.) 
sel.''  — In  Diaz  v.  United  States,  (1912)  223       600,  Ann.  Cas.   1913C  1138,  the  court,  oon- 
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VoL  V,  p.  719,  sec  5. 


PILOTAGE. 


Vol.  V,  p.  747,  sec.  4235. 


struing  the  provision  in  this  section,  securing 
to  the  accused  in  all  criminal  prosecutions 
"the  right  to  be  heard  by  himself  and  coun- 
sel/' said:  *'An  identical  or  similar  provision 
is  found  in  the  constitutions  of  the  several 
states,  and  its  substantial  equivalent  is  em- 
bodied in  the  Sixth  Amendment  to  the  Con- 
stitution of  the  United  States.  It  is  the 
right  which  these  constitutional  provisions 
secure  to  persons  accused  of  crime  in  this 
country  that  was  carried  to  the  Philippines 
by  the  congressional  enactment,  and,  there- 
fore, according  to  a  familiar  rule,  the  pre- 
vailing course  of  decision  here  may  and  should 
be  accepted  as  determinative  of  the  nature 
and  measure  of  the  right  there.  ...  As 
the  offense  in  this  instance  was  a  felony, 
we  may  put  out  of  view  the  decisions  deal- 
ing with  this  right  in  cases  of  misdemeanor. 
In  cases  of  felony  our  courts,  with  substan- 
tial accord,  have  regarded  it  as  extending  to 
every  stage  of  the  trial,  inclusive  of  the  em- 
paneling of  the  jurjr  and  the  reception  of  the 
verdict,  and  as  being  scarcely  less  impor- 
tant to  the  accused  than  the  right  of  trial 
itself.  And  with  like  accord  they  have  re- 
garded an  accused  who  is  in  custody  and  one 
who  is  charged  with  a  capital  offense  as  in- 
capable of  waiving  the  right;  the  one  be- 
cause his  presence  or  absence  is  not  within 
his  own  control,  and  the  other  because,  in  ad- 

Vol.  V,  p.  722,  sec.  9. 

Liability  for  ofScial  acts.  —  Philippine  Su- 
preme  Court  judges,  like  other  judges  of  the 
United  States  courts,  cannot  be  held  liable 
for  their  judicial  acts  in  a  civil  action.  Al- 
zua  V.  Johnson,  (1913)  231  U.  S.  106,  34  S. 
Ct.  27,  wherein  the  court  said:     "Whatever 

Vol.  V,  p.  722,  sec.  10. 

Value  in  controversy  must  exceed  twenty- 
five  thousand  dollars.  Knriquez  v.  Enriquez, 
(1011)  222  U.  S.  123,  32  S.  Ct.  62,  56  U.  S. 


dition  to  being  usually  in  custody,  he  is  deemed 
to  suffer  the  constraint  naturally  incident 
to  an  apprehension  of  the  awful  penalty  that 
would  follow  conviction.  But  where  the 
offense  is  not  capital  and  the  accused  is  not 
in  custody,  the  prevailing  rule  has  been,  that 
if,  after  the  trial  has  begun  in  his  presence, 
he  voluntarily  absents  himself,  this  does  not 
nullify  what  has  been  done  or  prevent  the 
completion  of  the  trial,  but,  on  the  contrary, 
operates  as  a  waiver  of  his  right  to  be  pres- 
ent and  leaves  the  court  free  to  proceed 
with  the  trial  in  like  manner  and  with  like 
effect  as  if  he  were  present." 

Deportation  of  aliens.  —  "Sovereign  states 
have  inherent  power  to  deport  aliens.  Con- 
gress is  not  deprived  of  this  power  by  the 
Constitution  of  the  United  States,  and  since 
this  is  so  the  Philippine  Government  can- 
not be  prevented  by  the  Philippine  Bill  of 
Rights  alone."  Tiaco  v.  Forbes,  (1913)  228 
U.  S.  649,  33  S.  Ct.  585,  57  U.  S.  (L.  ed.) 
953. 

The  provision  against  double  jeopardy,  in 
this  section  of  the  Philippine  Civil  Govern- 
ment Act  is  in  terms  restricted  to.  instances 
where  the  second  jeopardy  is  **for  the  same 
offense"  as  was  the  first.  Diaz  v.  United 
States,  (1912)  223  U.  S.  442,  32  S.  Ct.  250, 
56  U.  S.  (L.  ed.)  500,  Ann.  Cas.  1913C 
1138. 


may  have  been  the  Spanish  law  this  is  a 
principle  so  deep  seatcKd  in  our  system  that 
we  should  regard  it  as  carried  into  the  Phil- 
ippines by  implication  as  soon  as  we  estab- 
lished courts  in  those  islands." 


(L.  ed.)  122;  Enriquez  t.  Enriquez,  (1911) 
222  U.  S.  127,  32  S.  Ct.  64,  56  U.  S.  (L.  ed.) 
124. 


PILOTAGE. 


Vol.  V,  p.  747,  sec.  4235. 

Concurrent  authority  of  the  states.  —  Im- 
mediately upon  the  adoption  of  the  Consti- 
tution, Congress  recognized  the  propriety  of 
local  action  with  respect  to  pilotage,  in  view 
of  the  local  necessities  of  navigation.  And 
even  now,  while  it  has  full  power  over  the 
subject,  and  to  a  certain  extent  has  pre- 
scribed rules,  it  is  still  in  a  large  measure 
subject  to  the  regulations  of  the  states. 
MinnesoU  Rate  Cases,  (1913)  230  U.  S.  352, 


783 


403,  33  S.  Ct.  729,  67  U.  S.   (L.  ed.)   1511, 
48  L.R.A.(N.S.)   1151 

In  Anderson  v  Pacific  Coast  Steamship 
Co.,  (1912)  225  U.  S.  187,  32  S.  Ct.  626.  66 
U.  S.  (L.  ed.)  •1047,  the  court  said:  "When 
the  Constitution  of  the  United  States  was 
adopted,  each  state  had  its  own  regulations 
of  pilotage.  While  this  subject  was  embraced 
within  the  grant  of  the  power  *to  regulate 
commerce  with  foreign  nations,  and  among 


V^  V,  p.  750^  MC  4444. 


PORTO  RICO. 


Vol  V,  f.  716^ 


7. 


the  sereral  sUtM*  (ArL  1,  f  8),  CoDgreat 
did  not  ftuper»ede  the  state  legUUticMi,  bat 
bjr  the  Act  of  Aagujt  7,  1789,  c.  9,  f  4  (1 
SUt.  53,  54;  R.  6^  i  4235),  it  was  enacted 
that  *all  piloU  in  the  bajs,  inleta,  rii>*era, 
harbors,  and  porta  of  the  United  States,  shall 
continue  to  be  reguUted  in  con  form  tty  wtth 
the  existing  laws  of  the  states  resp^ivelv 
wherein  such  piJots  maj  be,  or  with  such 
Uws  ss  the  states  may  respectiTely  hereafter 
enact  for  the  purpose,  until  further  legisla- 
tiTe  prorision  shall  be  made  by  Congn 


Vol.  V,  p.  750,  sec.  4444. 

This  sectioii  U  a  part  of  section  51  of  the 
Act  of  February  28,  1871,  16  SUt  L.  440,  e. 
100.  The  other  part  of  section  51  will  be 
found  in  Rev.  SUt.  sec.  4401,  7  Fed.  SUt. 
Annot  162.  Anderson  t.  Pacific  Coast 
Steamship  Co.,  (1912)  225  U.  8.  187,  32  8. 
Ci.  626,  56  U.  8.  (L.  ed.)  1047. 


This  was  'a  elcar  and  antliorlUtiTe  dccbr- 
atioa  by  the  first  Congress^  that  the  nitan 
of  this  subject  is  sach,  that  ontil  Congm 
should  find  it  necessary  to  exercise  its  pover, 
it  should  be  left  to  the  legislation  of  the 
sUtes.'  and  it  has  long  been  establisbed  by 
the  deeiaiooa  of  this  court  that  althoii^ 
sUte  laws  concerning  pilotage  are  reguli- 
tions  of  commerce  they  fall  within  that  cii« 
of  powers  which  may  be  exercised  by  the 
■Utes  until  Congress  shaU  see  fit  to  act" 


SUte  sUtutes  regulating  piloU  are  appfi- 
cable  to  a  registered  steam  vessel  bound  froio 
one  American  port  to  another,  but  stopping 
en  route  at  a  foreign  port  Andemon  t.  Pa- 
cific Coast  Steamship  Co.,  (1912)  225  U.  S. 
187,  32  S.  Ct.  626,  56  U.  8.  (L.  ed.)  1047. 


PORTO  RICO. 


Vol.  V,  p.  762,  sec.  1. 

In  general.  —  This  act,  called  the  "Foraker 
Aet,"  proyided  a  civil  government  for  Porto 
Rico,  which  prior  thereto  was  under  a  pro- 
visional government.  Ochoa  v.  Hernandez  y 
Morales,  (1913)  230  U.  S.  139,  33  S.  CX. 
1033,  67  U.  8.  (L.  ed.)  1427. 

xaxation  of  machinery  and  boaU  in  har- 
bor of  San  Juan.  —  In  Gromer  v.  SUndard 
Dredging  Co.,  (1912)  224  U.  S.  362,  32  S.  Ct. 
499,  56  U.  8.  (L.  ed.)  801,  it  was  held  that 
Porto  Rico  had  power  to  Ux  cerUin  machin- 
ery and  boaU  which  at  the  time  of  the  levy 
of  the  taxes  were  in  the  harbor  of  San  Juan, 
tf*n?aged  in  dredging  work.  The  court  said: 
"We  have  seen  that  by  §  1  of  the  Foraker 
Act  all  of  its  provisions  are  made  applicable 
to  a  certain  defined  area,  and  that  the  name 
Porto  Rico  'shall  be  held  to  include  not  only 

Vol.  V,  p.  763,  sec.  3. 

Internal  revenue  tax.  —  This  section  pro- 
vides that  Uriff  duties  shall  cease,  but  the 
internal  revenue  tax  upon  Porto  Rican  ar- 
ticles  remains   as   that   imposed   "upon   the 

Vol.  V,  p.  765,  sec.  7. 

Suits  against  the  government  of  Porto 
Rico.  —  The  words  "to  sue  and  be  sued,"  as 
used  in  this  section,  do  not  apply  to  the 
government  of  Porto  Rico,  which  oannot  be 
sued  without  its  consent.  Porto  Rico  v.  Ros- 
al    y    Castillo,    (1913)    227    U.    S.   270,    33 


the  island  of  that  name,  bvit  all  adjacent 
islands  and  waters  of  the  islanda'  The  gov- 
emmenUl  powers  conferred  upon  Porto  Rico 
must  be  coextensive  with  that  area,  subject 
to  the  reservation  that  all  laws  passed  shall 
not  be  in  conflict  with  the  laws  of  the  Unite<i 
States,  and  the  power  of  enacting  such  laws 
is  conferred  upon  the  l^^lative  assembtT. 
There  is  precaution  against  abuse.  They  must 
be  reportcKd  to  Congress,  which  has  the  power 
to  annul  them.  The  purpose  of  the  act  ii 
to  give  local  self-government,  conferring  aD 
autonomy  similar  to  that  of  the  sUtes  and 
territories,  reserving  to  the  United  State* 
rights  to  the  harbor  areas  and  navigable  wa- 
ters for  the  purpose  of  exercising  the  usual 
national  control  and  jurisdiction  over  cob- 
merce  and  navigation." 


like  articles  of  domestic  manufacture."  Jor- 
dan V.  Roche,  (1913)  228  U.  S.  436,  33  S. 
Ct.  673,  57  U.  S.  (L.  ed.)   908. 
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S.  Ct.  352,  57  U.  S.  (L.  ed.)  507. 
wherein  the  court  said:  "It  is  not  opeo 
to  controversy  that  aside  from  the  existence 
of  some  exception  the  government  which  the 
Organic  Act  established  in  Porto  Rico  is  of 
such  nature  as  to  come  within  the  general 


VoL  Yf  p.  765,  sec.  8. 


PORTO  RICO. 


Vol.  V,  p.  777,  sec.  3. 


rule  exempting  a  gOTcrnment  sovereign  in  its 
attributes  from  being  sued  without  its  con- 
sent. In  the  first  place,  this  is  true  because 
in  a  grneral  sense  so  far  as  concerns  the 
framework  of  the  Porto  Rican  government 
and  the  legislative,  judicial  and  executive  au- 
thoritv  with  which  it  is  endowed  there  is,  if 
not  a  complete  identity,  at  least  in  all  essen- 
tial matters,  a  strong  likeness  to  the  powers 
usually  given  to  organized  territories,  and 
moreover  a  striking  similarity  to  the  Organic 

Vol.  V,  p.  765,  sec.  8. 

Orders  in  excess  of  authority.  —  This  sec- 
tion was  not  intended  to  validate  any  order 
of  a  military  governor  in  excess  of  the  au- 
thority conferred  upon  him  by  the  President. 

Vol.  V,  p.  773,  sec.  35. 

This  section  has  been  superseded  by  §  244 
of  the  Judicial  Code  of  March  3,  1911,  c.  231, 
26  Stat.  1087,  1157,  Fed.  Stat.  Annot.  Supp. 
1912,  p.  233;  Ochoa  v.  Hernandez  y  Morales, 
(1913)  230  U.  S.  139,  33  S.  Ct.  1033,  67 
U.  S.   (L.  ed.)    1427. 

Scope  of  review.  —  The  jurisdiction  of  the 
Supreme  Court  of  the  United  States  under 
this  section  is  confined  to  determining 
whether  the  facts  found  by  the  Supreme 
Court  of  Porto  Rico  support  its  judgment, 
and  whether  there  was  material  and  prej- 
udicial error  in  the  admission  or  rejection 
of  evidence,  manifested  by  exception  duly 
certified.  Rosaly  v.  Graham  y  Frazer, 
(1913)  227  U.  S.  584,  33  S.  Ct.  333,  67  U. 
S.   (L.  ed.)    655. 

In  Gonzales  v.  Buiat,  (1912)  224  U.  S. 
126,  32  S.  Ct.  463,  56  U.  S.  (L.  ed.)  693.  the 
court  construing  this  section  said:  ^'Bv  § 
35  of  the  Porto  Rican  Act  of  April  12,  1900, 
31  Stat.  85,  writs  of  error  and  appeals  from 
final  decisions  of  the  Supreme  Court  for  the 
District  of  Porto  Rico  shall  be  allowed  and 
may  be  taken  to  this  court  'in  the  same  man- 
ner and  under  the  same  regulations  .  .  . 
as  from  the  Supreme  Courts  of  the  territories 
of  the  United  States.'  Now,  as  held  in  Young 
V.  Amy)  (1898)  171  U.  S.  179,  183:  'It  is 
settled  that  on  error  or  appeal  to  the  Supreme 
Court  of  a  territory  this  court  is  without 
power  to  re-examine  the  facts  and  is  con- 
fined to  determining  whether  the  court  be- 
low erred  in  the  conclusions  of  law  deduced 
by  it  from  the  facts  by  it  found,  and  to  re- 
viewing errors  committed   as  to  the  admis- 

Vol.  V,,p.  777,  sec.  3. 

Diverse  citizenship.  —  The  District  Court 
of  the  United  States  for  Porto  Rico  has  no 
jurisdiction  of  a  case  on  the  ground  of  di- 
verse ci'.izensMp  where  the  complainant  is  a 
Porto  Rican  and,  of  the  three  defendants,  one 
is  a  citizen  of  the  United  States,  but  the 
other  two  are  Porto  Ricans.  Cuebas  y  Arre- 
dondo  v.  Cuebas  y  Arredondo,  (1912)  223  U. 

F.  S.  A.  Supp.— 60.  785 


Act  of  the  Hawaiian  Islands  (Act  of  April 
30,  1900,  chap.  339,  sections  6,  65,  31  Stat. 
114,  142  and  150).  But  as  the  incorporated 
territories  have  always  been  held  to  possess 
an  immunity  from  suit  and  as  it  has  been 
moreover  settled  that  the  government  created 
for  Hawaii  is  of  such  a  character  as  to  give 
it  immunity  from  suit  without  its  consent,  it 
follows  that  this  is  also  the  case  as  to  Porto 
Rico." 


Ochoa  T.  Hernandez  y  Morales,  (1913)  230 
U.  S.  139,  33  S.  Ct.  1033,  57  U.  8.  (L.  ed) 
1427. 


sion  or  rejection  of  testimony  when  the  ac- 
tion of  the  court  in  this  regard  has  been  duly 
excepted  to,  and  the  right  to  attack  the  same 
preserved  on  the  record.'  But  whether  the 
court  adopts  an  agreed  statement  of  facts 
or  itself  finds  the  facts,  the  agreed  statement 
or  findings  must  be  of  the  ultimate  facts, 
and  if  they  be  merely  a  recital  of  testimony 
or  evidentiary  facts,  it  brings  nothing  before 
this  court  for  consideration." 

Amount  in  controversy.  —  When  jurisdic- 
tion of  the  United  States  Supreme  Court  to 
review  the  decisions  of  the  Porto  Rico  courts 
below  depends  upon  amount,  five  thousand 
dollars  is  the  criterion.  Aran  v.  Zurrinach, 
(1912)  222  U.  S.  395,  32  S.  Ct.  162,  66  U.  S. 
(L.  ed.)  246. 

Review  when  right  under  Act  of  Congress 
asserted  and  denied.  —  It  is  settled  that  the 
provision  of  this  section  which  gives  a  right 
to  bring  to  the  United  States  Supreme  Court 
from  the  District  Court  of  Porto  Rico  by 
writs  of  error  or  appeal  all  final  decisions 
of  such  court  in  all  cases  wliere  "an  act  of 
Congress  is  brought  in  question  and-the  right 
claimed  thereunder  is  denied"  does  not  con- 
template that  the  right  to  review  thus  con- 
ferred be  confined  solely  to  cases  where  the 
validity  of  an  act  of  Conp^ress  is  called  in 
question  or  its  interpretation  is  necessarily 
involved,  but  also  gives  power  to  review 
where  a  right  under  an  act  of  Congress  was 
asserted  and  denied  in  the  court  below. 
Aran  v.  Zurrinach,  (1012)  222  U.  S.  395,  32 
S.  Ct.  162,  56  U.  S.  (L.  ed.)  246. 


S.  376,  32  S.  Ct.  277,  56  U.  S.  (L.  ed.)  481, 
wherein  the  court  said:  "Jt  is  not  and  can- 
not be  claimed  that  the  complainant's  bill 
asserted  any  right,  title  or  claim  arising 
under  the  laws  or  Constitution  of  the  United 
States.  If,  therefore,  the  District  Court  had 
jurisdiction,  it  must  depend  upon  diversity 
of  citizenship  alone.     It  is  claimed  that  the 


Vol  V,  p.  778,  MC  1. 


POSTAL  SERVICE. 


Vol  V,  p.  830, 


14. 


fact  that  one  of  the  three  defendants  was  a 
citizen  of  the  United  States  conferred  juris- 
diction, although  the  other  two  were  Forto 
H leans,  with  a  citizenship  identical  with  that 
of  the  complainant.  That  this  would  not 
have  been  so  under  the  Foraker  Act  of  1900 
is  conceded.  That  act  gave  to  the  District 
Court  for  Porto  Kico  the  jurisdiction  of  the 
United  States  District  Courts,  and  added  to 
that  the  jurisdiction  of  cases  cognizable  in 
Circuit  Courts  of  the  United  States.  1  he  con- 
tention is  that  this  extraordinary  stretch  of 
jurisdiction  is  conferred  bv  the  third  section 
of  the  Act  of  March  2,  1901,  e.  812,  31  Stat. 
953.  .  .  .  Shortly  stated,  the  construc- 
tion placed  upon  this  section  is,  that  the 
word  'parties'  is  not  used  collectively,  mean- 
ing all  of  the  litigants  on  the  one  side  or  th% 

Vol.  V,  p.  778,  sec.  1. 

Effect  of  reserratioDt.  —  The  provision  of 
this  section  allowing  the  Federal  Government 
to  reserve  certain  public  properties  for  its 
use  in  Porto  Rico  and  providing  that  '*And 
all  the  public  lands  and  buildings,  not  in- 
cluding harbor  areas  and  navigable  streams 
and  IxKiies  of  water  and  the  submerged 
lands   underlying  th«  same^   owned  by  ihm 


other,  but  is  intended  as  if  the  word  'liti- 
gants' had  been  used,  and  that  the  words  'or 
either  of  them'  means  'any  of  them*'  and 
that  the  jurisdiction  conferred  embraces  all 
controversies  in  which  any  litigant  on  either 
side  is  a  citizen  of  the  United  States  or  a 
subject  of  a  foreign  country.  The  construc- 
tion contended  for  is  out  of  accord  with  thai 
placed  upon  the  act  in  Vallecillo  v.  Bertran, 
2  Porto  Rico  Fed.  Rep.  46,  a  construction 
constantly  adhered  to  by  the  court  below 
since  1906.  It  is  also  a  construction  out  of 
harmony  with  a  long  line  of  decisions  of  this 
court  construing  the  jurisdictional  clauses  in 
the  various  statutes  dealing  with  the  ques- 
tion of  jurisdiction  dependent  upon  diversify 
of  citizenship." 


United  States  in  said  island  and  not  so  n- 
•erved,"  etc.,  only  provide  for  proprietary 
reservations  and  dispositions  and  not  for 
limitations  upon  the  exercise  of  government. 
Gromer  v.  Standard  Dredging  Co.,  (1912) 
224  U.  S.  362,  32  S.  Ct  499,  M  U.  8.  (L. 
cd.)   801. 


POSTAL  SERVICE. 


Vol.  V,  p.  794,  sec.  3834. 

Where  a  postmaster  embezzles  money  con- 
tained in  registered  letters  the  sureties  on 
his  bond  are  liable  irrespective  of  whether 
the  United  States  Government  is  liable  to 
the  persons  sending  the  letters.  Gibson  v. 
United  SUtes,  (C.  C.  A.  1st  Cir.  1913)  208 
Fed.  534. 


The  United  States  GoTemment  li  a  proper 
party  to  a  suit  on  the  bond,  without  sug- 
gestion that  it  is  at  the  relation,  or  for  the 
use  or  benefit,  of  any  other  party.  Gibson 
v.  United  States,  (CL  a  A.  1st  Cir.  1913) 
208  Fed.  534. 


Vol.  V,  p.  830,  sec.  U. 

'Teriodicals  and  books."  —  Tn  Smith  t. 
Hitchcock,  (1912)  226  U.  S.  53,  33  S.  Ct. 
6,  67  U.  S.  (L.  ed.)  119,  the  words  "period- 
icals and  books"  as  used  in  this  section  and 
section  17  were  under  consideration  by  Mr. 
Justice  Holmes,  who  said:  "it  must  be 
taken  as  established  that  not  every  series 
of  printed  papers  published  at  definite  in- 
tervals is  a  periodical  publication  within  the 
meaning  of  the  law,  even  if  it  satisfies  the 
conditions  for  admission  to  the  second  class 
set  forth  in  §  14.  Houghton  v.  Pavne, 
(1904)  104  U.  S.  88,  96.  It  is  established 
by  the  same  authorities,  that  books,  that  are 
expressly  embraced  in  mail  matter  of  the 
third  class  by  §  17  and  so  made  liable  to  a 
higher  rate  of  postage,  cannot  be  removed 
from  that  class  and  brought  into  the  second 
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by  the  simple  device  of  publishing  them  !» 
a  series  at  regular  intervals  of  time.  .  .  . 
The  noun  periodical,  according  to  the  nice 
shade  of  meaning  given  to  it  by  popular 
speech,  conveys  at  least  a  suggestion  if  not 
a  promise  of  matter  on  a  variety  of  topics, 
and  certainly  implies  that  no  single  number 
is  contemplated  as  forming  a  book  by  itself. 
.  .  .  The  word  book  also,  of  course,  has  its 
ambiguities,  and  may  have  different  mean- 
ings according  to  the  connection  in  which  it 
is  u^d.  For  purposes  of  copyright  the  com- 
mon monthly  magazines  may  be  books,  yet 
they  are  not  so  under  the  present  §  17.  As 
books  are  not  turned  into  periodicals  by 
number  and  sequence,  the  magazines  are  not 
brought  into  the  third  class  by  having  a  con- 
siderable number  of  pages  stitched  together. 


Vol  V,  p.  831,  sec  17. 


POSTAL  SERVICE. 


Vol  V,  p.  839,  sec.  3893. 


Without  attempting  a  definition  we  may  saT 
that  generally  a  printed  publication  is  a  book 
when  its  contents  are  complete  in  themselves, 
deal  with  a  single  subject,  betray  no  need 
of  continuation,  and,  perhaps,  have  an  appre- 
ciable  size.     There   may   be   exceptions,   as 


there  are  other  instances  of  books.  It  hardly 
would  be  an  exception  if,  where  the  object  is 
information  and  the  subject-matter  is  a 
changing  one,  a  publication  periodically  is- 
sued giving  information  for  tne  time  should 
be  held  to  fall  into  the  second  class." 


Vol.  V,  p.  831,  sec.  17. 

Periodicals  and  books.  —  See  supra,  this  title,  voL  V,  p.  830,  sec  14. 

Vol.  V,  p.  834,  sec.  1.       \^Secondrclas8  mail  privileges  anrwUed  only  after 
hearing.] 


Sufficiency  of  hearing.  —  The  only  duty  of 
the  official  at  the  hearing  is  to  hear,  and  il 
the  interested  parties  are  given  a  chance  to 
offer  evidence  they  are  not  denied  a  hearing 

Vol.  V,  p.  839,  sec.  3893. 

Constitutionality  of  statute.  — In  United 
States  V.  Journal  Ck).,  (E.  D.  Va.  1912) 
197  Fed.  416,  the  court  in  answer  to 
the  contention  of  the  defendant  that  the  in- 
dictment should  not  be  sustained  because 
it  was  in  derogation  of  its  constitutional 
rights  and  privileges  as  the  publisher  of  a 
daily  newspaper,  said:  "This  position  can- 
not be  successfully  maintained,  as  the  con- 
stitutional guaranty  of  a  free  press  cannot 
be  made  a  shield  from  violation  of  criminal 
laws,  which  are  not  designed  to  restrict  the 
freedom  of  the  press,  but  to  protect  society 
from  acts  clearly  immoral  or  otherwise  in- 
jurious to  the  pMBople.  The  postal  service  is 
one  of  the  agencies  of  the  federal  government 
that  it  has  the  right  under  the  Constitution 
to  maintain,  and  under  it,  and  the  laws 
passed  in  pursuance  thereof,  as  well  as  what 
may  be  termed  its  police  authority  respect- 
ing the  subject,  it  has  the  right  to  determine 
the  manner  and  the  method  of  conducting  the 
same,  and  to  exclude  therefrom  what  may  be 
considered  injurious  to  public  morals,  and 
is  so  doing  it  neither  restricts  nor  deprives 
the  press  of  any  constitutional  privilege  or 
right.  It  simply  declines  to  become  an 
agency  for  the  distribution  and  circulation 
of  printed  and  other  matter  which  it  con- 
siders of  an  objectionable  character;  and  it 
is  doubtless  within  the  power  of  the  govern- 
ment to  withdraw  or  discontinue  its  postal 
system  entirely." 

The  words  "obscene,**  'lewd,"  and  "lascivi- 
ous,**  as  used  in  the  statute  have  invariably 
been  held  to  mean  the  use  of  such  words  as 
would  tend  to  deprave  and  corrupt  the 
morals  of  those  whose  minds  are  open  to 
such  influences^  by  arousing  and  implanting 
therein  obscene,  lewd,  or  lascivious  thoughts 
and  desires,  relating  to  sexual  impurity. 
United  States  v.  Journal  Co.,  (E.  D.  Va. 
1012)   197  Fed.  415. 

Description  of  obscene  matter.  —  While  it 
is  true  that  ordinarily  a  document  or  writing 
essential  to  the  charge  of  crime  must  be 
sufficiently  described  to  make  known  its  con- 


within  the  meaning  of  the  section.  Smith  v. 
Hitchcock,  (1912)  226  U.  8.  63,  83  8.  Ct. 
6,  67  U.  8.  (L.  ed.)  119. 


tents,  or  the  substance  thereof,  there  is  a  well 
recognized  exception  in  the  pleading  of  print- 
ed or  written  matter  which  is  alleged  to  be 
too  obscene  or  indecent  to  be  spread  upon 
the  records  of  the  court.  It  is  well  settled 
that  such  matter  may  be  identified  by  a 
reference  sufficient  to  advise  the  accused  of 
the  letter  or  document  intended,  without  set- 
ting forth  its  contents.  Bartell  v.  United 
States,  (1913)  227  U.  8.  427,  33  8.  Ct.  383. 
67  U.  8.  (L.  ed.)  683,  wherein  the  court 
said:  "The  present  indictment  specifically 
charged  that  the  accused  had  knowingly  vio- 
lated the  laws  of  the  United  States  by  de- 
positing on  a  day  named,  in  the  post  offict 
specifically  named,  a  letter  of  sucn  indecent 
character  as  to  render  it  unfit  to  be  set 
forth  in  detail,  enclosed  in  an  envelope  bear- 
ing a  definite  address.  In  the  absence  of  a 
demand  for  a  bill  of  particulars  we  think 
this  description  sufficiently  advised  the  ac- 
cused of  the  nature  and  cause  of  the  accu- 
sation against  him.  This  fact  is  made  more 
evident  when  it  is  found  that  this  record 
shows  no  surprise  to  the  accused  in  the  pro- 
duction of  tne  letter  at  the  trial  and  no 
exception  to  its  introduction  in  evidence,  and 
there  is  no  indication  that  the  contents  of 
the  letter,  when  it  was  produced  did  not  war- 
rant the  description  of  it  given  in  the  in- 
dictment." 

Sufficiency  of  allegations.  —  As  to  the  suffi- 
ciency of  indictment  upon  a  charge  of  de- 
positing in  the  mail  a  letter  giving  informa- 
tion directly  or  indirectly  where  or  by  whom 
any  act  for  the  procuring  or  producing  of 
abortion  would  be  done  or  performed  or  now 
or  by  what  means  abortion  mi^bt  be  pro- 
duced, see  United  States  v.  Kline,  (E.  D. 
Pa.  1913)   201  Fed.  954. 

In  Clark  v.  United  SUtes,  (C.  0.  A.  8th 
Cir.  1912)  202  Fed.  740,  an  indictment  under 
this  section  was  held  sufficient.  The  court 
said:  "The  defendant  below  was  convicted 
and  sentenced  for  depositing  in  the  mail  a 
letter  giving  information  where,  from  whom, 
and  by  what  means  articles  designed,  adapt- 
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ed,  mnd  intended  for  procuring  abortion  could 
be  obtained,  m  violation  of  section  3893  of 
the  Revised  Statutes.  The  first  specification 
of  error  is  that  the  court  erred  in  refusing 
to  sustain  the  demurrer  to  the  indictment. 
The  indictment  charged  that  about  February 
13,  1011,  the  defendant  was  a  practicing 
physician  and  surgfon  at  Kansas  City,  Mo., 
and  that  £.  A.  McBride  on  February  10, 
1911,  addressed  to  him  a  letter,  which  is 
set  forth  in  full  in  the  indictment.  That 
letter  was  dated  'Garden  City,  Kansas,  Feby. 
10,  1911/  was  addressed  to  *S.  M.  Clark,  No. 
4  K.  10th  St.,  Kansas  City,  Mo.,'  was  signed 
'Miss  £.  Alexander,'  contained  a  statement 
that  the  writer  was  in  trouble,  that  she  was 
pregnant  and  must  have  relief  soon,  and  a 
request  that  he  would  write  and  tell  her 
whether  or  not  he  could  get  her  out  of  this 
trouble,  and  how  long  it  would  take  and  how 
much  it  would  cost.  Following  this  letter 
the  indictment  contains  an  allegation  that  in 
answer  to  it  the  defendant,  for  the  purpose 
of  giving  the  information  requested  therein, 
knowingly  deposited  for  mailing  and  delivery 
an  envelope  addressed  to  'Miss  £.  Alexander, 
P.  0.  Box  891,  Garden  City,  Kansas,'  which 
contained  a  written  letter,  dated  'Kansas 
City,  Mo.,  Feb.  11,  1911,'  addressed  to  'Miss 
E.  Alexander,'  and  signed  by  the  defendant, 
in  which  lie  wrote  that  her  case  could  be 
treated  with  perfect  success,  and  that  if  she 
had  no  place  to  stay  she  could  come  direct 
to  his  office,  northeast  corner  Tenth  and 
Main.  This  letter  was  also  set  forth  in  full. 
And  the  indictment  contained  the  further 
averment  that  the  defendant  deposited  for 
mailing  this  letter  giving  information  where, 
how,  from  whom,  and  the  means  by  which 
articles  and  things  designed,  adapted,  and 
intended  for  producing  abortion  could  be  ob- 
tained, and  where  and  by  whom  acts  and 
operations  for  the  producing  of  abortions 
could  be  done  and  performed.  The  ground 
of  the  demurrer  to  this  indictment  was  that 
it  did  not  state  facts  suHicient  to  show 
wherein  the  letter  to  Miss  £.  Alexander  gave 
information  where,  or  from  whom,  or  by 
what  means  articles  designed,  adapted,  and 
intended  to  produce  abortion  could  be  ob- 
tained; that  is,  that  it  did  not  state  what 
articles  or  things  were  to  be  used,  or  how 
they  were  to  be  used,  or  when  or  by  whom 
they  were  to  be  used.  But  the  letter  to  Miss 
Alexander  and  the  letter  to  which  it  was  an 
answer,  must  be  read  and  considered  to- 
gether, and  when  so  considered  they  give  un- 
mistakable information  that  the  articles  and 
things  to  be  used  to  procure  abortion  could 
be  obtained  at  the  defendant's  office  in  Kan- 
sas City  from  him,  and  that  they  were  to 
be  used  and  applied  by  him.  No  further  in- 
formation was  requisite  to  violate  the  stat- 
ute. Nor  would  any  discussion  or  argument 
make  the  fact  that  this  indictment  clearly 
charged  the  offense  denounced  by  the  statute 
more  manifest  than  the  reading  of  the  in- 
dictment itself,  and  the  conclusion  is  that 
there  was  no  error  in  overruling  the  demurrer 
to  it." 


At  to  identity  of  letter.  —  To  the  sane 
efifect  as  the  original  note,  see  Winters  t. 
United  SUtes,  (C.  C.  A.  8th  Oir.  1»12)  201 
Fed.  845. 

Connecting  defendant  with  letter.  —  In  u 
indictment  lor  mailing  a  letter  giving  pro- 
hibited information  it  is  not  nei-essary  to 
connect  the  defendant  with  the  letter,  as  it  ii 
the  Hiailing  of  the  letter  that  is  denuimoed 
by  the  statute  and  not  the  writmg  of  it  or 
causing  it  to  be  written.  United  States  ?. 
Currey,  (D.  C.  Ore.  1913)  206  Fed.  3rZ. 

A»  to  articles  relied  on  jor  conviction.— 
Where  an  indictment  under  this  section  al- 
leges the  mailing  of  an  envelope  containing  a 
letter  giving  prohibited  information  as  to 
where  certain  articles  can  be  obtained,  the 
prosecuting  officer  is  not  required  to  point 
out  which  article  or  articles  are  relied  upon 
for  a  conviction,  as  it  is  enough  that  the  let- 
ter gives  information  as  to  wiiere  the  pro- 
hibited articles  may  be  had.  United  States 
v.  Currey,  (D.  C.  Ore.  1913)  206  Fed.  322. 

As  to  knoicledge  or  belief  that  arttcla 
would  accomplish  certain  results.  —  On  aa 
indictment  for  mailing  a  letter  giving  infor- 
mation as  to  where  prohibited  articles  may 
be  obtained  it  is  not  necessary  to  allege  tbat 
the  defendant  knew  or  believed  the  articles 
mentioned  in  the  letter  were  designed  and  m- 
tended  to  accomplish  certain  results;  it  being 
sufficient  to  allege  that  the  defendant  knev 
that  the  envelope  contained  a  letter  giving 
the  inhibited  information.  United  States  t. 
Currey,    (D.  C.  Ore.  1913)    206  Fed.  322. 

As  to  knowledge  of  unmailability.  —  In  aa 
indictment  for  mailing  a  letter  giving  pro- 
hibited information  as  to  where  articles  for 
the  prevention  of  conception  can  be  ob- 
tained it  is  not  necessary  to  allege  that  the 
defendant  knew  that  the  articles  mentioned 
in  the  letter  were  unmailable,  as  when  it  ia 
shown  that  they  are  designed  and  intended 
for  preventing  conception  the  defendant  is 
presumed  to  know  that  thev  are  unmailable. 
United  States  v.  Currey,  (D.  C.  Ore.  1»13) 
206  Fed.  322. 

As  to  knowledge  of  purpose  of  letter.— 
Where  an  indictment  for  mailing  a  letter 
giving  information  as  to  where  certain  pro- 
hibited articles  could  be  obtained  charged 
that  "the  defendant  did  knowingly  deposit 
for  mailing  a  certain  envelope,  which  said 
envelope,  as  defendant  then  and  there  well 
knew,  contained  therein  the  letter  (describ- 
ing it),  which  said  letter  advertised  and  de- 
scribed certain  articles,  instruments,  etc/' 
and  that  the  defendant  "well  knew  that  the 
envelope  deposited  contained  a  certain  let' 
ter  of  a  date  specified,  addressed  to  a  named 
person  and  Birned  by  a  party  designated,  and 
further  identified  as  the  one  which  is  set  out 
in  count  1,"  it  was  held  that,  by  all  reason- 
able  intendment,  the  indictment  averred 
knowledge  on  the  part  of  the  defendant  of 
the  purpose  of  the  letter  contained  in  the 
envelope.  United  States  v.  Currey,  (D.  C 
Ore.  1913)   206  Fed.  322. 

Newspapers  containing  transcript  of  JQ^i* 
cial  trials.  —  'While  the  right  of  Congress  to 
determine  what  shall  be  carried  in  the  maib 
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is  clearly  and  indisputably  settled  by  the  au- 
thorities cited,  it  siiould  nevertheless  be  said 
as  respects  publications  of  the  character 
mailed  in  this  case,  namely,  accurate  con- 
temporaneous reports  of  testimony  taken  in 
open  court,  during  the  progress  of  judicial 
trials,  published  in  reputable  journals  (no 
case  involving  a  similar  state  of  facts  hav- 
ing been  found  by  or  brought  to  the  atten- 
tion of  the  court,  though  diligent  search  has 
been  made  by  counsel),  that  only  clear  and 
palpable  infractions  of  the  statute  should  be 
noticed,  since  in  the  nature  of  things  a  large 
discretion  must  exist  in  the  publisher,  who 
generally  acts  through  others,  and  most  fre- 
quently under  great  stress  in  the  matter  of 
time,  and  it  should  not  be  lightly  assumed 
either  that  a  court  would  allow  undue  pub- 
licity to  be  given  to  what  occurred  of  the 
character  in  question  in  its  presence,  or  that 
reputable  newspapers  would  purposely  wish 
to  publish  and  disseminate  through  the  mails 
what  would  be  destructive  of  social  order. 
The  delicacy  of  the  subject,  the  great  de- 
sirability of  maintaining  the  efficiency  and 
purity  of  the  mail,  and  the  necessity  that  the 
freedom  of  the  press  shall  at  all  times  be 
preserved  make  it  manifest  that  in  consider- 
ing this  particular  class  of  infractions,   or 


supposed  infractions,  of  the  law,  those  hav- 
ing to  administer  the  same  should  be  actu- 
ated by  the  highest  sense  of  right  and  justice 
to  all,  never  losing  sight  of  the  fact  that 
in  carrying  out  the  purposes  of  government 
the  rights  of  the  citizen  and  of  the  public, 
especially  as  defined  and  given  by  the  Consti- 
tution, must  be  observed  and  respected,  and 
that  the  guaranty  of  freedom  of  the  press 
was  granted,  not  alone  because  of  the  neces- 
sity therefor  for  its  protection,  but  that 
tliereby  many  of  the  dearest  and  most  es- 
sential rights  and  privileges  of  the  citizen 
might  be  assured  and  protected."  United 
States  V.  Journal  Co.,  (E.  D.  Va.  1912)  197 
Fed.  415. 

Not  applicable  to  description  of  prohibited 
articles.  —  This  section  does  not  apply  to  a 
letter  describing  and  advertising  certain  ar- 
ticles in  a  manner  calculated  to  lead  another 
to  use  and  apply  such  articles  for  the  pre- 
vention of  conception,  if  it  does  not  give  in- 
formation as  to  where  they  can  be  obtained. 
United  States  v.  Currey,  (D.  C.  Ore.  1913^ 
206  Fed.  322. 

For  other  annotations  dealing  with  ques- 
tions covered  by  this  section,  see  under  Penal 
Law,  1909  Supp.,  p.  462,  sec.  ^11. 


Vol.  V,  p.  846,  sec.  3894. 

Constnicticn.  —  The  words  "or  concerning 
schemes  devised  for  the  purpose  of  obtaining 
money  or  property  by  false  pretenses,"  as 
used  in  this  section,  are  to  be  limited  to 
schemes  having  a  similitude  to  the  lottery 


and  other  like  schemes  particularly  described 
by  the  particular  words  of  the  section. 
United  States  v.  Stever,  (1911)  222  U.  S. 
167,  32  S.  Ct.  61,  66  U.  S.  (L.  ed.)  145. 


Vol.  V,  p.  871,  sec.  3926. 


This  section  is  cited  in  United  States  v.  Atlantic  Coast  Line  R.  Co.,  (E.  D.  N.  C.  1910)  189 
Fed.  779. 


Vol.  V,  p.  872,  sec.  3929. 

Review  bycourts.  — Certiorari  does  not  lie 
to  review  a  ruling  of  the  Postmaster  General 
that  a  fraud  order  should  issue.  Degge  v. 
Hitchcock,  (1913)  229  U.  S.  162,  33  S.  Ct. 
639,  57  U.  S.  (L.  ed.)  1135,  wherein  the  court 
said:  "The  appellant  insists  that  under 
these  common  law  principles  the  writ  should 
issue  here  because,  having  to  act  'upon  evi- 
dence satisfactory  to  him'  (Rev.  Stat.  § 
3029),  and  notice  and  a  hearing  having  been 
given,  the  Postmaster  General  acted  in  a  ju- 
dicial capacity  in  making  the  order,  which 
was  therefore  subject  to  review  on  certio- 
rari, because  he  exceeded  his  jurisdiction  and, 
without  any  proof  of  fraud  in  the  use  of 
the  mails,  deprived  appellants  of  the  valu- 
able rijrht  to  receive  letters  and  money 
through  the  post  office.  It  is  true  that  the 
Postma'^ter  General  gave  notice  and  a  hear- 
ing to  the  persons  specially  to  be  affected 
by  the  order  and  that  in  making  his  ruling 
he  may  be  said  to  have  acted   in  a  quasi- 
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judicial  capacity.  But  the  statute  was  passed 
primarily  for  the  benelit  of  the  public  at 
large  and  the  order  was  for  them  and  their 
protection.  That  fact  gave  an  administrative 
quality  to  the  hearing  and  to  the  order  and 
was  sufficient  to  prevent  it  from  being  sub- 
ject to  review  by  writ  of  certiorari.  The 
Postmaster  General  could  not  exercise  ju- 
dicial functions,  and  in  making  the  decision 
he  was  not  an  officer  presiding  over  a  tribu- 
nal where  his  ruling  was  final  unless  re- 
versed. Not  being  a  judgment,  it  was  not 
subject  to  appeal,  writ  of  error,  or  certiorari. 
Not  being  a  judgment,  in  the  sense  of  a  final 
adjudication,  the  appellants  were  not  con- 
cluded by  his  decision,  for  had  there  been  an 
arbitrary  exercise  of  statutory  power  or  a 
ruling  in  excess  of  the  jurisdiction  conferred, 
they  had  the  right  to  apply  for  and  obtain 
appropriate  relief  in  a  court  of  equity." 

What  might  otherwise  be  a  legitimate  busi- 
ness or  profession  may  be  so  conducted  as  to 


Vol  V,  p.  883,  t«c  8862. 
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Vol.  V,  p.  816,  MC  400a 


render  it  a  Tohiole  of  fraud  and  deception 
•ad    within    the    purview    of    this    lection. 

Vol.  V,  p.  893,  sec.  3962. 

Right  of  goTemment  to  sue  contractor  for 
lo88  of  mail.  —  Where  a  penalty  has  been  im- 
posed  by  the  Postmaster  General  on  a  con- 
tractor under  this  section  for  failure  to  carry 
the  mail,  the  United  States  cannot  thereafter 
sue  the  contractor  for  the  loss  of  mail  car- 

Vol.  V,  p.  900,  sec.  3964. 

Condemnation  of  railroad  right  of  way  for 
telegraph  line.  — >  This  section  does  not  inter- 
fere with  the  right  of  a  state  to  authorize 
telegraph  companies  to  condemn  part  of  a 
railroad's  right  of  way  for  a  telegraph  line. 
Western  Union  Telegraph  Co.  v.  Louisville 
N.  R.  Co.,  (W.  D.  Ky.  1912)  201  Fed.  946, 
wherein  the  court  said:     "Only  a  small  part 


Branaman  ▼.  Harris,  (W.  D.  Mo.  1911)  IM 
Fed.  461. 


ried,  aa  neither  the  government  nor  the  eon- 
tractor  is  liable  to  the  owner  or  addressee  of 
mail  lost,  and  consequently  such  loss  could 
not  have  been  within  the  contemplation  of 
the  parties.  United  States  v.  AtUntic  Coast 
line  R.  Co.,  <£.  D.  N.  C.  1913)  206  Fed.  190. 


of  the  right  of  way  of  the  defendant  ii  in- 
volved. There  is  no  pretense,  and  there  could 
be  none,  that  such  part  of  the  property  of 
the  defendant  as  is  sought  to  be  condemned 
here  would  prevent  the  railroad  company 
from  operating  its  railroad  and  cariying  tha 
mails  over  it  while  so  operating  it." 


Vol.  V,  p.  901 .     \,Puhlic  roads  and  highways.'] 

The  term  '^ost-routes"  as  used  in  this  Annot.  205).  New  England  Telegraph  Go. 
act  means  the  same  as  the  term  "post  roads"  of  Massachusetts  v.  Essez,  (D.  C.  M&sa. 
as  used  in  Rev.  SUt.  sec  5263  (7  Fed.  Stat.      1913)  206  Fed.  926. 


Vol.  V,  p.  901 ,  sec.  3965. 

Purchase  or  inventions  relating  to  pneu- 
matic transportation.  ^  This  is  one  of  the 
sectionn  that  prescribe  the  general  duties  of 
the  Postmaster  General,  and  cannot  be  fair- 
ly treated  as  authority  for  making  a  contract 

Vol.  V,  p.  911,  sec.  3995. 

Knowledge  of  the  presence  of  mail  on  a 
train.  — Every  one  is  charged  with  knowl- 
edge that  all  railways  in  the  United  States 
are  mail  routes  and  that  all  passenger  trains 
on  such  railways  ordinarily  carry  the  United 
States  mail.  Persons,  therefore,  who  by  vio- 
lence, or  otherwise,  unlawfully  stop  the  oper- 
ations and  movements  of  such  trains  on  the 
railways,  are  as  a  matter  of  law  charged  with 
knowledge  that  they  may  and  are  likely  to 
arrest  the  operations  of  the  Post  Office  De- 
partment of  the  United  States  which  this 
criminal  statute  is  intended  to  protect. 
United  States  v.  Hall,  (S.  D.  Ga.  1913)  206 
Fed.  484. 


to  purchase  certain  inventions  and  letters 
patent  pertaining  to  pneumatic  transporta- 
tion. Beach  v.  United  SUtes,  (1912)  226 
U.  8.  243,  33  S.  Ct.  20,  67  U.  8.  (L.  ed.)  206. 


Sufficiency  of  indictment.  —  An  indictment 
for  obstructing  the  mails  is  sufficient  which 
charges  that  tlie  accused  unlawfully,  know- 
ingly* And  wilfully  obstructed  and  retarded 
the  passage  of  the  United  States  mail,  and  a 
certain  car  carrying  the  same,  by  unlawfully, 
knowingly,  and  wilfully  assaulting  and  beat- 
ing the  engineer  and  fireman,  although  it 
does  not  charge  that  the  accused  knew  that 
there  was  mail  on  the  particular  train. 
United  States  v.  Hall.  (8.  D.  Qa.  1913)  206 
Fed.  484. 


Vol.  V,  p.  916,  sec.  4000. 

Not  common  carrier  in  relation  to  maiL  — 
A  railroad  company,  in  carrying  the  mails, 
is  not  hauling  freight,  nor  is  it  acting  as  a 
common  carrier,  with  corresponding  rights 
and  liabilities;  but  in  this  respect  it  is  serv- 
ing as  an  agency  of  government,  and  as  much 
subject  to  the  laws  and  regulations  as  every 
jsthar    branch    of    the    post    office.     United 
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States  V.  Atlantic  Coast  Line  R.  Co.,  (S.  D. 
N.  S.  1913)  206  Fed.  190. 

Relationship  of  carrier  and  passenger  be- 
tween company  and  postal  clerk.  —  Where  a 
carrying  company  accepts  a  postal  clerk  is 
charge  of  mail  carried  by  it  under  its  eon- 
tract  with  the  government  to  carry  sneh 
mail,  the  relationship  of  carrier  and  pssaen- 


Vol  V,  p.  954,  sec.  4057. 


POSTAL  SERVICE. 


VoL  V,  p.  972,  sec.  5478. 


good  faith  of  the  pereong  receiving  the  money 
a/Tording  them  no  protection.     Bolognesi   v. . 
United  States,   (C.  C.  A.  2d  Cir.  1911)   189 
Fed.  335,  35  L.RJ^.(N.S.)  143. 


or  persons  to  whom  such  moneys  shall  be 
restored — ^and  for  payment  in  accordance 
with  such  determination.  These  provisions 
date  from  1908.  Gibson  v.  United  States, 
(C.  G.  A.  1st  Gir.  1913)  208  Fed.  534. 


ments,  Is  beyond  the  jurisdiction  of  the  court 
and  void  as  to  the  excess  above  the  maximum 
punishment  that  may  be  imposed  for  a  single 
offense;  and,  after  the  defendant  has  satis- 
fied such  a  sentence,  he  is  entitled  to  his  re- 
lease by  habeas  corpus.  Stevens  v.  Mc- 
Glaughry,  (G.  G.  A.  8th  Gir.  1913)  207  Fed. 
18. 


ger  is  created  between  such  postal  clerk  and      Southern  Ry.  Go.  v.  Uta^   (Ind.  1912)  98  N. 
such  com]^any,  while  such  mail  ii»  being  so      £.  375. 
carried  with  such  person  in  charge  thereof. 

Vol.  V,  p.  954,  sec.  4057. 

Good  faith  as  a  defense.  —  Where  money  of 
the  Post  Office  Department  has  been  paid  to 
persons  through  the  misconduct  of  an  officer 
or  employee  of  the  postal  service,  the  govern- 
ment is  entitled  to  recover,  the  same;   the 

Vol.  V,  p.  956,  sec.  4058. 

The  postal  regulations  provide,  in  pursu- 
ance of  this  section,  for  the  deposit  of  all 
moneys  recovered,  by  suit  or  otherwise,  on 
account  of  moneys  taken  from  the  mail  or 
losses  therein,  with  a  department  official-— 
for .  the  determination  of  the  proper  person 

Vol.  V,  p.  965,  sec.  5469. 

Single  penalty  for  all  the  offenses.  —  The 
sentence  of  a  defendant,  convicted  under  sepa- 
rate counts  of  an  indictment  under  this  sec- 
tion of  larceny  of  a  mail  pouch  containing 
registered  letters  and  of  letters,  and  also  of 
larrcny  of  registered  letters  and  embezzle- 
ment of  their  contents,  committed  at  the 
same  time  and  place  and  as  parts  of  a  con- 
tinuous   criminal    act    to    separate    punish- 

Vol.  V,  p.  968,  sec.  5470. 

Necessity  of  alleging  essential  ingredients 
of  larceny.  —  In  prosecuting  offenders  for  vio- 
lation of  this  section  it  is  not  necessary  to 
allege  in  the  indictment,  or  to  prove  on  the 
trial,  all  the  essential  ingredients  of  the 
crime  of  larceny.  Thompson  v.  United 
States,  (C.  C.  A.  9th  Cir.  1913)  202  Fed. 
401,  47  L.R.A.(N.S.)  206,  wherein  the  court 
said:  "It  is  contended  that  the  court  erred 
in  overruling  the  demurrer  to  the  indictment, 
that  the  indictment  is  faulty,  in  that  it  fails 
to  charge  the  intent  with  which  the  money 
was  received,  or  from  whom  it  was  con- 
cealed, or  the  name  of  the  owner  thereof. 
The  defendant  was  indicted  under  section 
5470  of  the  Revised  Statutes  which  provides 
that:  'Any  person  who  shall  buy,  receive  or 
conceal,  or  aid  in  buying,  receiving  or  con- 
cealing .  .  .  any  bank  note,  bank  post 
bill,  bill  of  exchange,  etc.  .  .  .  knowing 
any  such  article  or  thing  to  have  been  stolen 
or  embezzled  from  the  mail  or  out  of  any 

Vol.  V,  p.  969,  sec.  5472. 

A  conviction  was  sustained  under  this  section  in  Matthews  ▼.  United  States,  (G.  0.  A.  8th 
Cir.  1911)  192  Fed.  490. 

Vol.  V,  p.  972,  sec.  5478. 

Sentence  in  gross.  —  A    sentence    to    ten      dollars    where    the    defendant   Is    eonvicted 
years  in.  gross  and  a  fine  of  two  thousand      under  an   indictment  charging  separate  of- 
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post  office  •  •  •  shall  be  punishable,'  etc. 
Ihe  indictment  charges  that  the  defendant 
did  wilfully,  knowingly,  unlawfully,  and  fel- 
oniously receive  from  Altorre  the  bank  notes 
which  were  therein  described,  and  states  the 
value  thereof,  and  charges  that  they  had  been 
knowingly,  unlawfully,  and  feloniously  stolen 
and  taken  and  carried  away  from  the  mails 
of  the  United  States  in  a  post  office  of  the 
United  States  at  Los  Angeles  by  the  said 
Altorre,  and  that  the  defendants  at  the  time 
and  place  of  receiving  and  concealing,  and 
aiding  in  concealing  said  articles,  knew  the 
same  to  have  been  unlawfully  and  feloniously 
stolen,  taken,  and  carried  away  from  the 
mails  of  the  United  States.  These  allega- 
tions clearly  import  that  the  concealment  by 
the  defendants  was  criminal,  and  done  with 
an  unlawful  intent,  and  they  cover  all  the 
elements  of  the  crime  which  is  described  in 
.section  5470.'' 


Vol  V,  p.  072,  MC  5478. 
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VoL  V,  f.  973p 


fenB«0  in  difTerent  count  is  erron^-ous.  The 
court  ftbouM  bpecify  the  lentence  under  eacb 
count.  liut  ft  sentence  in  grofes  is  irreinilsr 
merelj  and  not  void  snd  cannot  be  corrected 
by  bab«'as  corpus.  Howard  v.  Mover,  (N.  D. 
Ga.  11M:{)  2n<}  Fed.  555,  fonow.>.l  bv  Blake 
V.  Moycr,  (N.  D.  Ga.  1913)  2in5  Fed.  559, 
(C.  C.  A.  5th  Cir.  1913)  20S  Fed.  078. 

Conviction  on  separate  counts  of  burglary 
and  larceny.  —  The  sentence  of  a  defendant, 
convictf*d  on  two  separate  counts  of  an  in- 
dictment, under  this  section  and  section 
5450  (Hce  4  Fed.  Stat.  Ann.  700 J  or  5475, 
Revised  Statutes,  of  burglary  of  a  post  ollice 
building  with  intent  to  coiumit  larceny  and 
of  larceny  committed  at  the  same  time  and 
as  a  part  of  a  continuous  criminal  act,  to 
separate  punish  men  ts  for  the  burglary  and 
the  larceny,  is  ultra  vires  and  void  as  to  the 
sentence  for  the  larceny,  and  after  the  de- 
fendnnt  has  satished  the  sentence  for  the 
buff^Iary  he  is  entitled  to  liis  release  on 
habeas  corpus.  Munson  v.  McClaughrv,  (C. 
C.  A.  8th  Cir.  1912)  198  Fed.  72,  wherein 
the  court  said:  "A  criminal  intent  to  com- 
mit larceny  of  property  of  the  government 
is  an  indispensable  element  of  each  of  the 
of  reuses  of  which  tlie  petitioner  was  convict- 
r<I,  and  there  can  be  no  doubt  that  where 
one  attempts  to  break  into  or  breaks  into  a 
post  oltice  building  with  intent  to  commit 
larceny  therein,  and  at  the  same  time  com- 
mits the  larceny,  his  criminal  intent  is  one, 
and  it  inspires  his  entire  transaction,  which 
is  itself  in  reality  but  a  single  continuing 
criminal  act.  it  seems  to  be  unauthorized, 
inhumane,  and  unreasonable  to  divide  such 
a  single  intent  and  such  a  criminal  act  into 
two  or  more  separate  offenses,  and  to  inflict 
separate  punishments  upon  the  various  steps 
in  the  act  or  transaction,  such  as  one  for 
breaking,  or  for  the  attempt  to  break  with 
the  criminal  intent,  and  another  for  a  lar- 
ceny with  the  same  intent,  or  such  as  one  for 
the  attempt  to  break,  a  second  for  the  break- 
ing, a  third  for  the  entering,  a  fourth  for  the 
taking  of  stamps,  a  fifth  for  the  taking  of 
other  property,  a  sixth  for  the  conversion  of 
the  property,  and  a  seventh  for  carrying  it 
away,  all  with  the  same  single  criminal  in- 
tent. And  tliere  is  evidently  no  limit  to  the 
number  of  offenses  into  which  a  single  crimi- 


nal tran)«artion  inspired  by  a  single  crimi- 
nal intput  mar  be  divided,  if  this  rule  oif 
division  and   punishment  is  once  firmly  es- 

tabli««hed.     The  theory  that  such  an  act  and 
intent  could  be  punished  aa  two  aeparate  of- 
fensK^  seems  to  have  taken  its  rise  in  the  fed- 
eral courts  in  the  decision  of  Circuit  Judge 
McCrary  in  Ex  parte  Peters  (CO.)   12  Fed. 
401.     At   that   time   the  Supreme    Court  of 
Connecticut  had  held  in  Wilson  v.  State,  24 
Conn.  57,  that  a  conviction  of  larceny  at  the 
same  time  that  a   burglary   waa  committed 
constituted   no   defense   to   a   charge   of   the 
bur<rlary.     Chief  Justice  Waite,  however,  in 
an  able  opinion  which  has  commended  itself 
to  the  judgment  of  many  courts,  dissented 
from    this    conclusion    and    declared    that: 
'Whenever,    in    any    criminal   transaction,    a 
felonious  intent  is  essential  to   render    it  a 
crime,  and  without  proof  of  which   no   con- 
viction can  be  had.  two  informations,  found- 
cA   upon   the   same   intent,   cannot   be   main- 
tained.'    Judge  McCrary,  in  his  opinion   in 
the  Peters  Case,  said  that  the  reasoning  of 
Chief  Justice  Waite  was  so  strong  that  if  it 
were  a  question  of  first  impression  he  would 
be  inclined  to  adopt  his  opinion,  but  that  he 
found  the  law  very  well  settled  to  the  con- 
trary, and  he  cited  Bishop's  Criminal  Law, 
§    1002,   Josslvn   V.   Commonwealth,   6   Mete. 
(Mass.)    236,  State  v.  Rid  lev,  48  Iowa   370. 
and  Breese  v.  State,  12  Ohio' St.  146,  80  Am. 
Dec.  340.    A  careful  examination  of  these  au- 
thorities discloses  the  fact  that  they  fail   to 
support   his   statement  that   they   settle   the 
question  in  favor  of  his  decision." 

When  offense  complete.^ A  violation  of 
this  section  is  complete  when  a  person  breaks 
into  a  post  oflice  or  building  used  in  whole 
or  in  part  as  a  post  office  with  intent  to  com- 
mit therein  larceny  or  other  depredation. 
The  evidence  need  only  show  the  breaking 
and  entering  with  the  intent  named  in  the 
statute  as  to  the  post  office,  and  the  person 
need  not  have  committed  larceny  at  all  in 
'  order  to  be  convicted  if  the  jury  trying  him 
helieve,  and  the  evidence  is  sufficient  to  jus- 
tify this  belief,  that  he  broke  or  attempted 
to  break  into  the  post  office  with  the  intent 
stated.  Anderson  v.  Moyer,  (N.  D.  Ga.  1912) 
193  Fed.  499. 


Vol.  V,  p.  973,  sec.  5480. 

I.  In  General. 

The  purpose  of  this  statute  was  the  hroad 
one  of  preventing  the  use  of  the  mails  to 
despoil  the  public,  whether  such  result  was 
intended  to  be  accomplished  by  means  of 
plain  falsehoods,  or  by  the  most  glittering, 
alluring  and  complicated  contrivances.  Wil- 
son V.  United  States,  (C.  C.  A.  2d  Cir. 
1911)    190  Fed.  427. 

Three  essential  elements.  —  To  the  same 
eflTect  as  the  original  note,  see  Smith  v. 
United  States,  (C.  C.  A.  8th  Cir.  1913)  208 
Fed.    131. 

Damage  is  not  made  an  essential  element 
of  the  offense  of  using  the  mails  to  execute 


a  scheme  or  artifice  to  defraud.  Wilson  v. 
United  States,  (C.  C.  A.  2d  Cir.  1911)  190 
Fed.  427. 


This  section  is  cited  in 
States,  (C.  C.  A.  8th  Cir. 
305. 


Colt    V.    United 
1911)    190   Fed. 
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II.  Scheme  or  Artifice  to  Defraud. 

What    constitutes.  —  To 
as   the   original   note,   see 
Stever,    (1911)    222  U.  S. 
66  U.  S.   (L.  ed.)   145. 

A  person  who  induces  others  by  "false  and 
fraudulent  representations  and  pretenses"  to 
part  with  their  property  is  guilty  of  devis- 


the    same    effect 

United   States  v. 

167,  32  S.  Ct.  5K 


VoL  V,  p.  973,  sec.  5480. 
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Vol.  V,  p.  973,  sec.  54«0. 


ing  "a  scheme  or  artifice  to  defraud"  with- 
in the  meaning  of  the  statute.  Wilson  v. 
Unite<l  States,  (C.  C.  A.  2d  Cir.  1911)  190 
Fed.  427. 

V.  Indictment  and  Sentence. 

Several  indictments  may  be  consolidated 
by  virtue  of  section  1024  Rev.  Stat.  (2  Fed. 
Stat.  Annot.  337),  although  where  consoli- 
dated the  offenses  charged  are  more  than  three 
in  number.  Emanuel  v.  United  States,  (C.  C. 
A.  2nd  Cir.  1912)  196  Fed.  317,  wherein  the 
court  said:  '*This  is  no  new  question,  and 
the  decisions  in  different  districts  are  not 
uniform.  But  this  court  in  Booth  v.  U.  tS., 
154  Fed.  830,  83  C.  C.  A.  552.  expressly  de- 
cided the  precise  question,  holding  that  in 
cases  like  tiiis  the  court  had  the  power  under 
section  1024  to  consolidate;  and  we  are  of 
the  opinion  that  the  new  authorities  which 
defendant  here  presents  do  not  call  for  the 
overruling  of  that  decision.  The  clause  in 
section  5480  which  is  relied  on  by  defendant 
is  omitted  from  Criminal  Code,  §  215  (Act 
March  4,  1909,  e.  321,  35  Stat.  1130),  so  that 
tlie  question  now  presented  will  not  arise  in 
the  future.  The  question  is  one  of  practice 
rather  than  of  substantial  right  and  we  are 
satisfied  that  our  former  decision  should  be 
followed  here." 

A  single  sentence  for  several  offenses  com- 
mitted within  the  same  six  calendar  months 
and  charged  in  the  same  indictment  may  ex- 
ceed the  maximum  of  the  punishment  prie- 
scribed  for  a  single  offense  under  this  section. 
Hyde  v.  United  States,  (C.  C.  A.  8th  Cir. 
1912)  198  Fed.  610,  wherein  the  court  said: 
"The  indictment  contained  three  counts  which 
charged  three  separate  offenses  committed 
within  six  months  pursuant  to  the  same 
scheme  to  defraud.  The  defendant  was  f(>und 
guilty  of  each  offense  charged  and  sentenced 
for  each  offense  to  imprisonment  for  15 
months  and  to  pay  a  fine  of  $500;  the  im- 
prisonment for  each  of  the  three  offenses  to  < 
run  concurrently.  It  is  specified  as  error 
that  this  sentence  was  in  excess  of  the  power 
of  the  court.  Section  5480  prescribes  for 
each  offense  punishment  by  a  fine  of  not 
more  than  $500  and  by  imprisonment  for  not 
more  than  18  months,  or  by  both  such  pun- 
ishments, and  declares  that  'the  indictment, 
information  or  complaint  may  severally 
charge  offenses  to  the  number  of  three  when 
committed  within  the  same  six  calendar 
months;  but  the  court  shall  give  a  single 
sentence  and  proportion  the  punishment  es- 
pecially to  the  degree  in  which  the  abuse  of 
the  post  office  establishment  enters  as  an  in- 
strument into  such  fraudulent  scheme  and  de- 
vice.' It  is  insisted  that  this  paragraph  of 
the  section  prohibits  a  sentence  of  more  than 
a  fine  of  $500  and  an  imprisonment  of  18 
months  for  any  three  separate  offenses  com- 
mitted within  the  same  six  calendar  months 
and  charged  in  the  same  indictment.  .  .  . 
While  in  the  case  of  In  re  De  Bara,  179  U. 
S.  316,  21  Sup.  Ct.  110,  45  L.  ed.  207,  the 
sentence  of  imprisonment  for  three  years 
there  in  question  was  based  on  many  counts 
of  eleven   indictments  which   had  been   con- 
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solidated  for  trial,  our  conclusion  is  that  the 
following  statement  in  the  opinion  of  the 
Supreme  Court  in  that  case  was  intended  to, 
and  does,  state  the  rule  upon  this  subject  in 
the  case  of  separate  offenses  charged  in  the 
same  indictment  as  well  as  in  the  case  of  such 
ofi'enses  charged  in  different  indictments 
under  section  6480.  Speaking  of  the  power 
of  the  court  to  inflict  punishment  under  this 
section,  the  Supreme  Court  said:  *'Io  it  is 
confided  the  power  to  adapt  the  punishment 
to  the  degree  of  crime.  It  may  sentence  the 
full  penalty  upon  one  offense.  It  may, 
though  it  is  not  required  to,  do  more  upon 
three  offenses,  and  in  a  single  sentence  of  one 
day,  or  of  eighteen  months,  or  three  times 
eighteen  months,  it  may  express  its  views  of 
the  criminality  of  a  defendant,  and,  to  use 
the  language  of  the  statute,  ^'proportion  the 
punishment  especially  to  the  degree  in  which 
the  abuse  of  the  post  oflicc  establishment" 
enters  as  an  instrument  "ij  the  defendant's 
fraudulent  scheme  and  device.**  Under  this 
rule  the  sentence  in  this  case  was  not  ex- 
cessive, and  the  judgment  below  must  be 
affirmed.' " 

A  sentence  to  one  year's  imprisonment  at 
McNeil's  Island  with  hard  labor  was  held 
erroneous  in  Mitchell  v.  United  States  (C.  C. 
A.  9th  Cir.  1912)  196  Fed.  874,  wherein  the 
court  said:  *'Error  is  assigned  to  the  sen- 
tence, in  that,  first,  imprisonment  in  the 
penitentiary  was  imposed,  which  it  is  con- 
tended is  unauthorized  except  in  cases  where 
the  sentence  is  for  a  longer  time  than  one 
year;  and,  second,  that  the  sentence  was  to 
*hard  labor,'  whereas,  by  the  statute,  the  pen- 
alty prescribed  is  imprisonment  only.  Sec- 
tion 6541  of  the  Revised  Statutes  [6  Fed. 
Stat.  Annot.  361,  is  citei  as  sustaining  these 
assignments.  In  reply  to  this  counsel  for  the 
defendant  in  error  points  to  the  fact  that  at 
the  time  when  section  5541  was  adopted, 
which  was  on  March  3, 1865,  the  United  States 
maintained  no  places  of  imprisonment,  and 
that  by  Act  March  3,  1891,  c.  529,  26  Stat.  839 
[6  Fed.  Stat.  Ann.  241  provision  was  made 
for  the  purchase  of  sites  and  the  erection  of 
buildings  thereon  *for  the  confinement  of  all 
persons  convicted  of  any  crime  whose  term  of 
imprisonment  is  one  year  or  more  at  hard 
labor,'  and  that  under  that  act  the  peniten- 
tiary at  McNeil's  Island  was  erected,  and  he 
contends  that  the  sentence  wliich  consigned 
the  plaintiff  in  error  to  imprisonment  there 
was  in  compliance  with  the  law.  We  do  not 
think  that  the  language  of  the  Act  of  March 
3,  1891,  is  susceptible  of  that  construction, 
or  that  it  was  intended  thereby  to  amend 
section  5541.  The  language  of  the  act,  'for 
the  confinement  of  all  persons  convicted  of 
crime  whose  term  of  imprisonment  is  one 
year  or  more  at  hard  labor,*  must  be  held  to 
refer  to  sentences  imposed  on  conviction  of 
crimes  for  which  punishment  in  the  peniten- 
tiary at  hard  labor  is  prescribed  by  the  stat- 
ute. Said  Mr.  Justice  Harlan  (In  re  Mills, 
135  U.  S.  263,  10  Sup.  Ct.  762,  34  L.  ed. 
107)  :  There  are  offenses  against  the  United 
States  for  which  the  statute  in  terms  pre- 
scribes punishment  by  imprisonment  at  hard 


1909  Supp.,  p.  523. 
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labor.  There  are  others  the  punishment  of 
which  is  imprisonment  simply.  But  in  cases 
of  the  latter  class  the  sentence  of  imprison- 
ment— if  the  imprisonment  be  for  a  longer 
period  than  one  year  (section  5541) — ^may 
be  executed  in  a  state  prison  or  penitentiary, 
the  rules  of  which  prescribe  hard  labor.' 
The  court  in  that  case  held  that,  where  a 
statute  of  the  United  States  prescribing  a 
punishment  by  imprisonment  does  not  re- 
quire that  the  accused  shall  be  confined  in 
a  penitentiary,  a  sentence  of  imprisonment 
cannot  be  executed  by  confinement  in  a  pen- 
itentiary, unless  the  sentence  is  for  a  period 
longer  than  one  year.  The  same  was  held  in 
Re  Bonner,  161  U.  S.  242,  14  Sup.  a.  323,  34 
L.  ed.  149.    In  that  case  Mr.  Justice  Field, 


referring  to  imprisoiiment  in  the  penita- 
tiary,  said:  'To  such  an  imprisonment  is- 
famy  is  attached,  and  a  taint  of  that  ckar- 
acter  can  be  cast  only  in  the  caoes  mei- 
tioned.'  The  offense  of  which  the  plalitif 
in  error  was  convicted  is  punishable  'by  a 
fine  of  not  more  than  $500  or  bj  impriaoi- 
ment  of  not  more  thaii  eighteen  months,  or 
by  both.'  But  the  error  in  the  judgment  does 
not  entitle  the  plaintiff  in  error  to  his  di»> 
charge,  as  it  might  if  the  question  were  pre- 
sent^ on  a  writ  of  habeas  corpus.  The  oat 
having  come  to  this  court  on  writ  of  erroc, 
this  court,  while  reversing  the  judgment  of 
the  court  below,  may  remand  the  cause  to 
that  court,  with  directions  to  enter  the  tf- 
propriate  judgment.'* 


1 909  Supp.y  p.  523.    [Readjustment  of  rates  for  transportation  of  fn<UlJ] 


Construction  same  as  sec.  4004,  R.  S.— 
Section  4004,  R.  S.  (5  Fed.  Stat.  Annot.  023), 
was  construed  to  give  the  Postmaster- 
General  authority  to  make  the  same  price  for 
60-foot  cars  as  for  50-foot  cars,  and  authority 
to  abolish  full  lines,  or  establish  '*half  lines, 
and  adjust  rates  accordingly,  and  there  is 


nothing  in  the  language  of  the  Act  of  19C? 
indicating  any  intent  to  change  the  coi- 
struction  previously  given  to  section  4004; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  United  States, 
(1912)  225  U.  S.  640,  32  S.  Ct  702,  56  U.  & 
(L.  ed.)    1236. 


PRISONS  AND  PRISONERS. 


Vol.  VI,  p.  24,  sec.  1. 

Imprisonment  at  hard  labor.  —  The  lan- 
guage of  the  act  "for  the  confinement  of  all 
persons  convicted  of  crime  whose  term  of  im- 

Erisonment  is  one  year  or  more  at  hard 
ibor"  refers  to  sentences  imposed  on  convic- 
tion of  crimes  for  which  punishment  in  the 
penitentiary  at  hard  labor  is  prescribed  by 

Vol.  VI,  p.  33,  sec.  5536. 

Duty  of  sheriffs.  —  Where  a  state  has 
passed  a  law  authorizing  the  use  of  the 
county  jails  for  the  detention  of  United 
States  prisoners  and  providing  that  the  sher- 
i(T  shall  by  himself,  or  deputy,  perform  such 
duties  as  mav  be  required  of  him  by  law, 
and  receive  all  prisoners  lawfully  committed 
to  his  custody  and  keep  them  by  himself 
or  by  his  deputy  or  jailer,  until  discharged 
by  law,  it  is  the  duty  of  the  sheriff  of  said 
counties  as  the  keepers  of  such  jails  to  re- 
ceive and  detain  therein  such  prisoners  until 
their  terms  of  imprisonment 'expire,  or  they 

Vol.  VI,  p.  36,  sec.  5541. 


the  statute.     Mitchell  t.  United  States^  (CL 
C.  A.  9th  Cir.  1912)   196  Fed.  874. 

This  act  was  not  intended  to  amend  see- 
tion  5541,  6  Fed.  Stat.  Annot.  36,  in  asr 
particular.  Mitchell  v.  United  States,  (C 
0.  A.  9th  Cir.  1912)  196  Fed.  874. 


are  otherwise  discharged  from  the  prison  bj 
authority  of  the  United  States,  and,  there- 
fore such  jails  may  be  deemed  jaila  of  the 
United  States  for  this  purpose,  and  ths 
keepers  thereof,  though  not  strictly  officer! 
of  the  United  States,  are  keepers  for  the 
United  States  of  the  prisoners  committed  to 
said  jails  by  the  courts  of  the  United  Statee, 
and  are  subject  to  punishment  for  contempt 
for  disobedience  or  disregard  of  the  war- 
rants or  orders  committing  such  prisoners  to 
their  custody.  Ex  parte  Shorea,  (N.  D.  la 
1912)   195  Fed.  627. 


Separate  sentences  on  different  counts.—  second  to  commence  coineident  with  the  ex* 
The  designation  of  separate  periods  under  pi  ration  of  the  first,  does  not  constitute 
different  counts  of  the  same  indictment,  the      separate    sentences,    but   a   single   sentence, 
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PUBLIC  CONTRACTS. 


VoL  VI,  p.  132,  sec.  3744. 


made  up  of  tlie  aggregate  period  specified, 
and  constitutes  but  one  punishment,  evi- 
denced by  one  and  the  same  Judgment.  Uni- 
ted States  V.  Thompson,  (N.  D.  Cal.  1912) 
202  Fed.  346,  affirmed  (CCA.  9th  Cir. 
1913)   204  Fed.  973. 

This  section  was  not  repealed  and  its  terms 
^were  not  affected  by  Act  of  March  4,  1909,  c. 
321,  §  335,  Fed.  Stat.  Annot.  1909  Supp.  p.  495, 
which  defines  a  felony.  Thompson  v.  United 
States,  (C  C  A.  9th  Cir.  1913)  204  Fed.  973, 

1912Supp.,  p.  304.  sec.  3. 

^egal  custody**  atiS  Control,**  as  used  in 
-this  act,  do  not  contemplate  actual  custody  or 
-confinement,  for  the  act  provides  that  the 
.paroled  prisoner  "shall  be  allowed  to  go  on 
parole  outside  of  said  prison  and  in  the  dis- 
cretion of  the  board  to  return  to  his  home." 
And,   again:    'The  transportation  furnished 

1912  Supp.,  p.  305,  sec.  7. 

Forfeiture  of  time  earned  for  good  con- 
4lict.  —  Time  earned  by  good  conduct  before 
parole  it  forfeited  where  the  prisoner,   out 


wherein  the  court  said:  'The  provisions  of 
section  5541  were  not  based  upon  any  dis- 
tinction between  felonies  and  misdemeanors. 
It  was  a  statute  to  prescribe  the  place  of 
imprisonment  for  crimes,  whether  misdemean- 
ors or  felonies.  The  determining  factor  was 
to  be  the  length  of  the  sentence,  and  that 
alone.  If  the  sentence  were  for  a  longer 
period  than  one  year,  the  place  of  imprison- 
ment was  a  penitentiary;  other wisOy  it  was 
a  jaiL** 


shall  be  to  the  place  to  which  the  paroled 
prisoner  has  elected  to  ^o,  with  the  approval 
of  the  board  of  parole."  Ex  p.  Marcil,  (W. 
D.  Wash.  1913)  207  Fed.  809. 

The  only  effect  of  a  broken  parole  is  pro- 
Tided  for  by  this  section.  Ex  p.  Marcil,  (W. 
D.  Wash.  1913)  207  Fed.  809. 


on  parole,  is  returned  to  prison  for  miscon- 
duct. Halligan  v.  Marcil^  (C.  C  A.  9th 
Cir.  1913)   208  Fed.  403. 


PUBLIC  CONTRACTS. 


Vol.  VI,  p.  119,  sec.  3733. 


In  every  government  contract  it  is  implied  that  the  amount  to  be  pnid  shall  not  ex- 
ceed the  appropriation.  United  States  ▼.  McMuUen^  (1912)  222  U.  8.  460,  32  S.  Ct  128,  66 
U.  8.  (L.  ed.)  269. 


Vol.  VI,  p.  125,  sec.  1. 

'Tabor  or  materials  in  the  prosecution  of 
the  work."  — In  United  States  Fidelity  & 
<5uaranty  Co.  v.  United  States,  (C.  C.  A. 
2d  Cir.  1911)  189  Fed.  339,  it  was  held  that 
"labor  or  materials  in  the  prosecution  of  the 
work,"  required  by  this  section  to  be  covered 
by  the  bond  of  a  public  contractor,  covered 
in  the  case  of  a  bond  given  by  one  building 
a  breakwater  for  the  government,  labor  re- 
<[uircd  in  getting  out  stone  at  the  quarry 
and  loading  it  for  transportation. 

Jurisdiction  of  state  courts,  -f-  State  courts 
formerly  had  jurisdiction  of  the  suits  pro- 
vided for  by  this  section  but  their  jurisdic- 

Vol.  VI,  p.  132,  sec.  3744. 

Nature  of  statute.  —  This  statute  is  man- 
datory and  in  effect  prohibits  and  renders 
unlawful  any  contract  not  signed  by  both 
parties  at  the  end  thereof.  New  York  &  P. 
R.  Steamship  Co.  ▼.  United  States,  (C.  C. 
A.  2d  Cir.  1913)  206  Fed.  443,  reversing 
197  Fed.  995.    Coxe,  Circuit  Judge,  in  writ- 


tfon  was  taken  away  by  an  amendment 
thereto  contained  in  the  Act  of  Feb.  24, 
1905,  c.  778,  32  Stat.  1,  911,  10  Fed.  SUt. 
Annot.  343.  United  States  v.  Schofield  Co., 
(1913)  239  Pa.  St.  582,  87  Atl.  14. 

Venue  of  action  on  bond.  —  Suit  upon  the 
bond  of  a  contractor  executed  by  a  surety 
company  may  be  brought  in  the  district 
where  the  principal  office  of  the  defendant  is 
located  by  virtue  of  section  5  of  the  act  of 
Aug.  13,  1894,  7  Fed.  Stat.  Annot.  202. 
Title  Guaranty  &  Suretv  Co.  v.  United 
States,  (1913)  228  U.  S.  567,  33  8.  Ct.  614, 
57  U.  8.  (L.  ed.)  969. 
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incr  the  opinion  of  the  Circuit  Court  of  Ap- 
peals, said:  "The  contention  that  the  stat- 
ute is  made  only  for  the  protection  of  the 
government  is,  we  think,  contrary  to  good 
law  and  good  morals  as  well.  There  is  noth- 
ing in  the  language  of  the  act  to  warrant 
such  an  interpretation.    If  it  had  been  the 


Vol.  Z,  p.  343. 


PUBLIC  CONTRACTS. 


VoL  Z,  p.  343. 


intention  of  Congress  to  make  the  signature 
of  one  of  the  parties  evidence  of  a  cuntract, 
it  surely  would  have  so  said.  Instead  of  do- 
ing so,  it  says  that  the  writing  must  be 
signed  by  the  contracting  parties  with  their 
names  at  the  end  thereof.  \\'e  cannot  be- 
lieve that  it  was  the  purpose  of  Congress  to 
permit  the  governmpnt  to  enforce,  as  against 
the  citizen,  an  oral  agreement  or  one  partly 
evidenced  by  writing,  but  which  violates  all 
the  requirements  of  the  statute,  and  refuse 
all  relief  when  a  citizen  seeks  to  enforce  a 
similar  contract  ar;ainat  the  government.  It 
cannot  be  that  the  validity  of  a  contract  de- 
pends upon  whether  the  party  of  the  first 
part  or  the  second  part  is  seeking  to  enforce 
it.    Such   a   construction   would   enable   the 


government,  in  cases  like  the  one  at  har, 
to  enforce  an  unsigned  agreement  if  favor- 
able to  it  and  repudiate  it  if  favorable  to 
the  other  party.  We  have  nothing  to  do 
with  the  policy  of  the  law,  whether  wise  or 
unwise;  we  take  it  as  we  find  it  and  con- 
strue it  according  to  the  obvious  meaning  of 
the  language  employed.  Ihe  question  is  not 
what  the  law  should  be  but  what  it  is,  and 
that  question,  in  view  of  the  interpretation 
of  the  Supreme  Court,  is  not  in  our  opinion 
open  to  doubt.  If  Congress  wishes  the  agree- 
ments  between  the  Kavy  Department  and 
individuals  to  depend  on  oral  testimony,  it 
has  onV'  to  repeal  or  modify  thp  statute  in 
question;  this  court  can  do  neither.' 


»9 


Vol.  X,  p.  343.     lAct  of  Feb.  2k.  1905.-] 


In  general.  —  "It  will  be  noticed  that  the 
act  of  1905,  which  takes  up  the  entire  sub- 
ject covered  by  the  act  of  1804  and  therefore 
is  to  be  treated  as  a  substitute  act,  repeal; 
injj  the  former,  materiallv  chanires  the  for- 
mcr  act  of  1894.  Under  the  last-mentioned 
act,  a  suit  on  the  bond  could  only  be  main- 
tained a<;ainst  the  sureties  on  the  bond  in 
the  district  where  the  defendants  resided. 
,  .  .  The  first  act  pave  no  priority  to  the 
government  of  the  United  States,  while  the 
later  act  provides  for  such  priority.  There 
was  nothing  in  the  act  of  ]804  requiring  all 
claims  to  be  determined  in  one  action,  nor  is 
there  any  limitation  as  to  when  the  action  is 
to  be  commenced,  except  such  as  may  be  pre- 
scribed bv  the  laws  of  the  state  where  the 
suit  may  be  instituted.  By  the  act  of  1905 
no  suit  can  be  instituted  by  a  creditor  on 
the  bond  of  the  contractor  until  after  the 
complete  performance  of  said  contract  and 
final  settlement  thereof,  and  it  limits  the 
time  within  which  the  suit  is  to  be  brought 
to  one  year,  and  then  only  if  the  government 
has  failed  to  institute  a  suit  within  six  months 
from  the  completion  and  final  settlement  of 
said  contract.  The  action  is  to  be  brouijht 
by  creditors  in  a  court  of  the  United  States 
in  the  district  in  which  the  contract  was  to 
be  performed  and  executed,  irrespective  of  the 
amount  in  controversy,  and  not  elsewhere. 
The  act  further  provides  that  only  one  ac- 
tion shall  be  instituted  bv  a  creditor  or 
creditors,  but  anv  other  creditor  mav  file 
his  claim  in  such  action  and  be  made  a 
party  thereto  within  one  year  from  the  com- 
pletion of  the  work  under  said  contract,  and 
not  later.  It  also  provides  that  the  govern- 
ment shall  have  priority  for  any  sum  found 
to  be  due  it,  and  the  residue  shall  go  to  the 
other  creditors,  and  if  this  balance  recovered 
on  the  bond  shall  be  inadequate  to  pay  the 
amounts  found  due  to  all  said  creditors, 
judgment  shall  be  given  to  each  creditor  pro 
rata  of  the  amount  of  the  recovery.  The 
surety  was  also  permitted  by  that  act  to 
pay  into  court  for  distribution  among  said 
claimants  and  creditors  the  full  amount  of 
his  liability,  to  wit,  the  penalty  named  in 
the  bond,  less  any  amount  which  said  surety 
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may  have  had  to  pay  to  the  United  States, 
and  thereupon  the  surety  was  to  be  relieved 
from  all  further  liability.  Upon  the  insti- 
tution of  a  suit  bv  a  creditor  under  that  act. 
personal  notice  of  the  pendency  of  such  suit 
is  required  to  be  given  to  all  known  creditors, 
and  in  addition  thereto  notice  of  publica- 
tion in  some  newspaper  of  general  circula- 
tion, published  in  the  state  or  town  where 
the  contract  is  being  performed,  for  at  least 
three  successive'  weeks,  the  last  publication 
to  be  at  leapt  three  months  before  the  time 
limited  therefor."  Eberhart  v.  United  States. 
(C.  C.  A.  8th  Cir.  ]913)   204  Fed.  884. 

This  act  is  not  retroactive  in  its  operation. 
Title  Guaranty  &  Surety  Co.  v.  United 
States,  (1913)* 228  U.  S.  567,  33  S.  Ct.  614, 
57  U.  S.  (L.  ed.)  9(>9;  United  States  v.  Sco- 
field  Co.,  (N.  D.  Pa.  1911)  191  Fed.  944: 
United  States  v.  Mc  Phee,  (1911)  51  Colo. 
425,  118  Pac.  99G;  United  States  v.  Seofield 
Co.,   (1913)   239  Pa.  St.  582.  87  Atl.  14. 

When  right  of  action  complete.  —  'The  true 
intent  and  purpose  of  this  act  is  to  give  an 
action  to  the  government  as  soon  as  the  pub- 
lic work  is  completed  and  settled  for,  with- 
out regard  to  guaranties  or  stipulations  for 
repairs,  and  to  the  subcontractor  six  months 
later.  The  statute  and  the  bond  itself  se- 
cure 'prompt  payment,*  which  they  could  not 
do  if  no  suit  could  be  brought  until  all  col- 
lateral covenants  were  performed."  Unit^nl 
States  V.  Illinois  Surety  Co.,  (N.  D.  111. 
1912)    195  Fed.  307. 

Conditicn  precedent  to  suit  on  bond.  —  In 
United  States  v.  Massachusetts  Bonding  4 
Ins.  Co.,  (W.  D.  Wash.  1912)  198  Fed,  923. 
which  was  a  suit  on  a  bond  under  this  sec- 
tion, the  court  said:  "The  language  of  the 
statute  that  after  giving  the  afiidavit  the 
party  should  be  furnished  with  a  certified 
copy  of  the  contract  and  bond,  'upon  which 
he  or  they  shall  have  a  right  of  action/  etc, 
may  be  read  as  meaning  *unon  which  bond* 
as  easily  as  'upon  doing  which.'  and  hardly 
can  be  construed  as  making  a  condition  pre- 
cedent." 

Jurisdiction  of  state  courts.  —  This  amend- 
ment  takes  away  from  state  courts  the  jur- 
isdiction   they   formerly    had   over   suits   on 
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the  bonds  of  government  contractors.  But 
it  is  only  applicable  to  suits  on  bonds  exe- 
<nited  subsequently  to  its  passage.  United 
States  V.  Schofield  Co.,  (1913)  239  Pa.  St. 
582,  87  Atl.  14. 

Venue.  —  In  United  States  v.  Congress 
Const.  Co.,  (1911)  222  U.  S.  199,  32  S.  Ct. 
44,  56  U.  S.  (L.  ed.)  163,  the  court,  con- 
struinpj  the  statute  with  respect  to  place  of 
suit,  said:  "The  statute,  whilst  authorizing 
persons  holding  unpaid  demands  for  labor 
or  materials  to  bring  such  an  action  in  the 
name  of  the  United  States,  expressly  re- 
quires that  it  be  brought  *in  the  Circuit 
Uourt  of  the  United  States  in  the  district 
in  which  said  contract  was  to  be  performed 
and  executed,  irrespective  of  the  amount 
in  controversy,  and  not  elsewhere,'  and  also 
provides  that  only  one  such  action  shall  be 
brought  and  that  it  shall  be  so  instituted  and 
conducted,  in  point  of  notice  and  otherwise, 
that  all  demands  of  that  class  may  be  adjudi- 
cated therein  and  included  in  a  single  recov- 
ery. Considering  the  purpose  of  the  statute, 
as  manifested  in  these  provisions,  we  think 
the  restriction  respecting  the  place  of  suit 
was  intended  to  apply,  and  does  apply,  to  all 
actions  brought  in  the  name  of  the  United 
States  for  the  purpose  only  of  securing  an 
adjudication  and  enforcement  of  demands  for 
labor  or  materials,  whether  instituted  by 
the  United  States  or  by  the  creditors  them- 
selves. The  reasons  for  the  restriction  are 
as  applicable  in  the  one  instance  as  in  the 
other,  and  it  is  dilTicult  to  believe  that  it 
was  intended  that  it  should  be  less  potent 
when  the  United  States  acts  for  the  creditors 
than  when  they  act  for  themselves.  The  con- 
tention to  the  contrarv  is  rested  lar^jelv 
upon  the  supposition  that,  in  instances  like 
the  present,  where  the  defendants,  or  some 
of  them,  are  inhabitants  of  anotlier  district, 
there  is  an  insuperable  barrier  to  tlie  main- 
tenance of  the  action  in  the  district  wlierrin 
the  contract  was  to  be  performed.  But  this 
supposition  is  a  mistaken  one,  for  the  pro- 
vision restricting  the  place  of  suit  operates 
pro  tanto  to  displace  the  provision  upon 
that  subject  in  the  General  Jurisdictional 
Act.  25  Stat.  433,  c.  80G,  §  1,  and  Mmply 
authorizes  the  Circuit  Court  in  the  district 
wherein  the  action  is  required  to  be  brought 
to  obtain  jurisdiction  of  the  persons  of  the 
defendants  throupli  the  service  upon  them  of 
its  process  in  whatever  district  they  may  be 
found."  See  also  Baker  Contract  Co.  v.  United 
States,  (C.  C.  A.  4th  Cir.  1913)  204  Fed.  390. 

Necessity  for  notice.  —  The  provision  in 
this  act  requiring  notice  to  known  creditors 
and  a  publication  for  three  successive  weeks, 
the  last  publication  to  be  at  least  three 
months  before  the  expiration  of  a  year  after 
final  settlement  on  the  contract,  is  manda- 
tory. I'nited  States  v.  Stannard,  (M.  D. 
Pa.  1913)  206  Fed.  326.  Compare  United 
States  V.  United  Surety  Co.,  (N.  D.  Cal. 
1912)    192  Fed.  992. 

Amounts  due  on  bond  a  trust  fund.  —  The 
provision  of  this  act  that  only  one  suit  shall 
be  instituted  bv  a  creditor  or  creditors  and 
for  notice  to  other  creditors  of  their  rights 


to  intervene,  with  the  further  provision  that 
if  the  recovery  on  the  bond  is  inadequate 
to  pay  the  amounts  due  all  creditors  judg- 
ment shall  be  given  to  each  creditor  pro  rata 
of  the  amount  of  the  recovery,  has  the  effect 
of  making  the  amount  due  on  the  bond  a 
trust  fund  which  can  only  be  properly  ad- 
ministered in  equity  and  distributed  among 
creditors  in  an  equitable  proceeding.  United 
States  V.  Wells,  (E.  D.  Tenn.  1913)  203  Fed. 
146. 

Action  at  law.  —  The  action  authorized  by 
this  act  is  one  at  law  and  not  one  in  equity. 
United  States  v.  Stannard,  (N.  D.  Is.  Y. 
1913)    207  Fed.  198. 

Limitation  of  action.  —  The  provision  of 
this  act  that  like  actions  "shall  not  be  com- 
menced until  after  the  complete  performance 
of  said  contract  and  final  settlement  thereof, 
and  shall  be  commenced  within  one  year 
after  the  performance  and  final  settlement 
of  said  contract,  and  not  later,"  creates  a 
right,  liability,  and  remedy  in  behalf  of 
those  in  like  situation  to  the  beneficiaries, 
conditioned  upon  action  commenced  within 
a  stipulated  time.  It  is  in  its  nature  reme- 
dial and  to  be  liberally  construed,  but  the 
condition  must  be  performed  or  the  right, 
liability,  and  remedy  expire.  The  prescribed 
time  involves  two  events — performance  and 
final  settlement — and  it  is  only  after  both 
have  occurred  that  the  time  begins  to  run. 
"Performance"  and  "final  settlement"  are  not 
synonyms.  The  first  is  the  agreed  work 
done;  the  second  is  the  ascertainment  or 
adjustment  of  the  balance  of  rights  and  lia- 
bilities arising  therefrom.  This  latter  is  not 
accomplished  until  the  contractor's  accounts 
are  settled  and  certified  by  an  auditor  of  the 
treasury  department.  United  States  v. 
Bailey,  (D.  C.  Mont.  1913)  207  Fed.  782. 
See  also  Baker  Contract  Co.  v.  United  States, 
(C.  C.  A.  4th  Cir.  1913)    204  Fed.  390. 

Discharge  of  corporate  surety  in  bond. — 
A  corporate  surety  in  a  contractor's  bond 
^'iven  pursuant  to  this  act,  is  not  discharged 
from  liability  to  a  sub-contractor  for  de- 
fault of  payment  by  the  contractor  for  ma- 
terials supplied  by  the  sub-contractor  and 
used  in  the  prosecution  of  the  work  provided 
for  in  the  contract,  by  reason  of  a  binding 
extension  by  the  sub-contractor  without  the 
knowledge  of  the  surety,  of  the  time  of  pay- 
ment notwithstanding,  resulting  loss  to  the 
surety,  where  the  extension  is  bona  fide  and 
not  in  excess  of  a  reasonable,  usual  or  cus- 
tomary credit.  United  States  v.  Lynch,  (D. 
C.  Del.  1912)   192  Fed.  364. 

Nature  of  work  and  material  covered  by 
statute.  —  Where  the  contract  relates  to  the 
building  of  a  stone  breakwater,  the  work  done 
at  the  quarry  and  the  hauling  and  deliver- 
ing of  stone  at  the  breakwater  are  within 
the  terms  of  the  contract  and  bond,  as  work 
done  or  material  furnished  in  prosecution  of 
work  provided  for  in  the  con+ract.  Un'ted 
Sfates  Fidelity  k  Guaranty  Co.  v.  T^nited 
States,  (1913)  231  U.  S.  237,  34  S.  Ct.  88. 

The  application  of  this  act  was  considered 
in  United  States  v.  Empire  State  Surety 
Co.,   (S.  D.  Miss.  1912)    197  Fed.  429. 
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Vol.  Vi,  p.  212,  sec.  452. 


A  United  SUtet  mineral  rarreyor  is  within  the  prohibition  of  tUi  leetloB.    Waakiif  n 
Hammer,  (1912)  223  U.  S.  85,  82  S.  Ci.  187,  56  U.  S.  (L.  ed.)  859. 


Vol.  VI,  p.  212,  sec.  453. 

Administrative  and  not  legislative  power  is  conferred  by  this  section. 
George,  (1913)  228  U.  S.  14,  33  S.  Ct.  412,  67  U.  8.  (L.  ed.)  712. 


States?. 


Vol.  VI,  p.  223,  sec.  2223. 

Thia  section  was  cited  in  Scully  ▼.  United  States  (D.  C.  Nev.  1912)  197  Fed.  887. 

Vol.  VI,  p.  233,  sec.  2246. 

Administrative  and  not  legislative  power  is  conferred  by  this  section.    United  States  ?. 
George,  (1913)  228  U.  S.  14,  33  S.  a.  412,  67  U.  &  (L.  ed.)  712. 

Vol.  VI,  p.  281,  sec.  2265. 

This  statute  U  construed  in  Svor  v.  Morris,  (1913)  227  U.  S.  524,  33  S.  GL  885,  67  U.  a 
(L.  ed.)  623. 


Vol.  VI,  p.  285,  sec.  2289. 

Homestead  for  benefit  of  family  and  not 
individual.  —  In  Buchser  v.  Morss,  (C.  C.  A. 
9th  Cir.  1913)  202  Fed.  854,  it  was  held  that 
land  held   in  the  state  of   Washington,  ac- 

2uired  under  the  homestead  laws  of  the 
United  States,  was  the  community  property 
of  the  entryman  and  his  wife.  The  court 
said:  "But  it  is  urged  that  the  question 
is  not  to  be  determined  by  the  law  of  the 
state,  but  by  the  law  of  the  United  States, 
and  that  the  state  law  is  powerless  to  con- 
trol the  plain  provisions  of  the  homestead 
laws  of  the  United  States  which  give  the 
title  to  the  homestead  entryman  as  his  sepa- 
rate, property,  and  in  support  of  that  con- 
tention the  appellant  cites  Hall  v.  Russell, 
(1879)  101  U.  S.  503,  25  U.  S.  (L.  ed.)  829; 
Bernier  v.  Bernier,  (1893)  147  U.  S.  242, 
13  S.  Ct.  244,  37  U.  S.  (L.  ed.)  152,  and 
McCune  v.  Essig.  (1905)  199  U.  S.  382,  26 
S.  Ct.  78,  60  U.  S.  (L.  ed.)  237.  Those 
cases,  however,  do  not  sustain  the  contention. 
They  are  all  cases  in  which  the  court  was 
called  upon  to  construe  the  land  laws,  and 
the  rights  of  settlers  thereunder,  prior  to 
the  time  when  the  ri^ht  to  the  title  had 
matured  under  the  settlement.  They  have 
no    relation    to    the   question    which    is   pre- 
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sented  In  this  ease,  which  is  the  questioa  of 
the  authority  of  a  state  l^islature  to  msb 
conimimity  property  of  land  which  hai 
passed  from  the  United  States  to  the  home 
stead  entryman.  Jn  Hall  ▼.  Russell  all  that 
was  decided  was  that  under  Donation  Act 
Sept.  27,  1850,  c.  76,  9  Stat.  496,  the  title  to 
the  grant  did  not  vest  in  the  settler  before 
the  conditions  had  been  fully  performed,  and 
that  an  unmarried  man  who  had  settled 
upon  a  half  section  of  public  land  in  Ore 
gon,  and  after  residing  thereon  less  than  a 
year  died,  had  no  devisable  interest  in  the 
land,  and  that  on  his  death  his  heirs,  not 
by  inheritance,  but  by  the  terms  of  the  act, 
became  qualified  grantees,  with  the  right 
to  continue  the  residence  and  settlement, 
and  to  acquire  title.  In  Bernier  v.  Ber- 
nier, it  was  held  that,  where  a  homestead 
entryman  dies  a  widower  and  without  hav- 
ing acquired  a  patent,  the  right  to  complete 
the  proofs  and  acquire  the  patent  passea 
under  Revised  Statutes,  §  2291,  [6  Fed.  Stat 
Annot.  292],  to  all  his  children  equally 
And  in  McCSine  v.  Essig,  it  was  held  that 
upon  the  death  of  the  homestead  entryman 
before  final  proof,  the  right  to  complete  the 
proof  and  obtain  the  patent  was  given  bj  the 
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homestead  law  to  the  surriving  widow,  and 
not  to  the  widow  and  children,  under  the 
community  property  laws  of  the  state  of 
Washington.  In  that  case  the  question  be- 
fore the  court  was  not  one  of  the  descent 
of  property,  but  one  of  the  construction  and 
application  of  the  homestead  laws  of  the 
United  States,  which  laws  expressly  gave  to 
the  widow  the  right  to  complete  the  settle- 
ment in  compliance  therewith,  and  to  receive 
the  title.  In  other  words,  the  court  held 
that  the  widow  became,  under  the  facts  and 
the  law  applicable  thereto,  the  grantee  of 
the  land  from  the  United  States,  and  that 
all  the  right  of  her  husband  was  extin- 
guished bv  his  death.  The  principle  which 
governs  the  present  case  is  found  in  Wil- 
cox V.  M'Connel,  (183d)  13  Pet.  4Q8-616, 
(10  U.  S.  (L.  ed.)  264):  'We  hold  the 
true  principle  to  be  this:  That  whenever  the 
question  in  any  court,  state  or  federal,  is 
whether  a  title  to  land  which  had  once  been 
the  property  of  the  United  States  has  passed, 
that  question  must  be  resolved  by  the  laws 
of  the  United  States;  but  that,  whenever, 
according  to  those  laws,  the  title  shall  have 
passed,  then  that  property,  like  all  other 
property  in  the  state,  is  subject  to  the  state 
^  legislation,  so  far  as  that  legislation  is  con- 
sistent with  the  admission  that  the  title 
passed  and  vested  according  to  the  laws  of 
the  United  States.'  So  in  Bemier  v.  Ber- 
nier,  (1893)  147  U.  S.  246,  13  S.  Ct.  245,  37 
U.  S.  (L.  ed.)  152,  the  court  said:  'The  ob- 
ject of  the  sections  in  question  was,  as  well 
observed  b^  counsel,  to  provide  the  method 
of  completing  the  homestead  claim,  and  ob- 
taining a  patent  therefor,  and  not  to  estab- 

Vol.  VI,  p.  290,  sec.  2290. 

No  entry  for  benefit  of  another.  —  The 
title  to  the  land  entered  cannot  inure  to 
the  benefit  of  any  other  person  than  the 
en  try  man,  nor  can  trust  relations  legally 
exist  between  the  entryman  and  any  other 
person  in  respect  to  the  land  entered.  Car- 
roll V.  Draughon,  (1911)  173  Ala.  327,  66 
So.  207. 


lish  a  line  of  descent  or  rules  of  distribution 
of  the  deceased  entryman's  estate.'" 

Who  may  enter  homestead.  —  The  hus- 
band's residence  is  in  law  the  residence  of 
the  wife,  and  the  homestead  law  neither  per- 
mits nor  contemplates  that  both  husband 
and  wife  shall  take  advantage  of  its  pro- 
visions. Anderson  v.  United  States,  (C.  C. 
A.  9th.  Cir.  1913)  202  Fed.  200. 

The  land  laws  should  be  administered 
liberally  to  fulfill  their  purpose.  United 
States  V.  Mills,  (C.  C.  A.  5th  Cir.  1911) 
190  Fed.  513,  42  L.R.A.(N.S.)   752. 

Right  to  perfect  claim  after  alienation  or 
contract  therefor.  —  The  homestead  law  not 
only  proceeds  upon  the  theory  that  the  land 
is  to  be  acquired  for  the  exclusive  benefit  of 
tne  entryman,  but  contains  provisions  which 
make  it  impossible  for  him  to  perfect  his 
claim,  after  alienation  or  contract  therefor, 
without  committing  perjury.  Entering  into 
a  forbidden  agreement  ends  his  right  to  make 
proof  and  payment,  and  renders  him  incom- 
petent to  further  proceed  with  the  entry. 
Bailey  v.  Sanders,  (1913)  228  U.  S.  603, 
33  S.  a.  602,  57  U.  S.   (L.  ed.)   985. 

Residence  on  contiguous  land.  —  When  the 
applicant  is  a  person  who,  owning  less  than 
160  acres,  seeks  to  enlarge  his  homestead 
by  an  entry  of  other  land,  he  will  not  be  re- 
quired to  move  from  the  land  owned  by  him 
to  the  contiguous  land  which  he  se^s  to 
enter.  In  such  case  residence  on  the  land 
sought  to  be  added  to  his  homestead  is  not 
necessary.  Cultivation  for  the  required 
length  of  time  is  sufficient.  United  States 
V.  Mills,  (C.  C.  A.  5th  Cir.  1911)  190  Fed. 
613,  42  L.RJ^.(N.S.)   752. 


SnflSciency  of  title  to  support  ejectment  — 
The  receiver's  certificate,  issued  to  one  in 
possession  of  public  land  claiming  it  as  a 
homestead  under  this  act,  constitutes  a  title 
which  will  support  an  action  of  ejectment 
for  cutting  and  removing  timber  from  the 
land.  Methodist  Episcopal  Camp  Ground 
Ass'n  V.  Brown,  (Miss.  1913)  62  So.  276. 


Vol.  VI,  p.  292,  sec.  2291. 

Title  conferred  by  final  certificate:  —  The 
final  certificate  vests  the  entryman  with  an 
equitable  title  to  the  land,  and  shows,  prima 
facie,  that  he  is  entitled  to  a  patent  con- 
veying to  him  the  legal  title.  The  legal 
title  remains  in  the  government  till  the  is- 
suance of  the  patent.  United  States  v.  Ken- 
nedy, (C.  C.  A.  5th  Cir.  1913)  206  Fed.  47; 
Moses  V.  Long- Bell  Lumber  Co.,  (C.  C.  A. 
6th   Cir.   1913)    206   Fed.  51. 

Control  of  certificate  by  land  department. 
—  The  equitable  right,  conferred  by  the 
certificate  is  entirely  within  the  jurisdiction 
and  control  of  the  Land  Department,  and 
the  courts,  as  a  general  rule,  will  not  in- 
terfere with  the  procedure  of  the  Land  De- 
partment before  the  issuance  df  the  patent. 
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Moses  ▼.  Long-Bell  Lumber  Co.,  (C.  C.  A. 
5th  Cir.  1913)   206  Fed.  51. 

Power  of  land  office  to  cancel  final  certifi- 
cate.—  The  Land  Department,  as  a  special 
tribunal,  has  confided  to  it  the  administra- 
tion and  execution  of  the  laws  for  the  dis- 
position of  the  public  lands.  It  has  the 
power  to  review  its  prior  rulings,  and  to 
cancel  existing  entries  and  all  proceedings 
prior  to  the  issuance  of  the  patent.  This 
power  is  not  arbitrary  nor  unlimited,  and 
can  be  exercised  only  after  notice  to  parties 
in  interest,  who  must  have  opportunity  to 
defend.  United  States  v.  Kennedy,  (C.  C. 
A.  5th  Cir.  1913)   206  Fed.  47. 

Rights  of  purchaser  from  final  certificate 
holder.  —  A  person,  purchasing  from  one  who 


Vol  VI,  p.  292,  mc  2291. 


PUBLIC  LANDS. 


Vol  VI,  p.  304,  sec.  2294. 


holds,  not  a  patent,  but  a  final  certificate, 
is  chargeable  with  notice  that  the  legal  title 
is  in  the  government,  and  that  the  certificate, 
for  cause,  is  subject  to  cancellation.  Moses 
▼.  Long- Bell  Lumber  Co.,  (C.  C.  A.  6th  Cir. 
1913)    206  Fed.  5L 

The  purchaser  of  turpentine  rights  from 
an  entryman  holding  a  final  certiticate,  who 
enters  on  the  homestead  and  boxes  the  pine 
trees  and  takes  from  them  the  turpentine, 
cannot  defend,  when  sued  by  the  government 
for  conversion,  on  the  ground  tliat  he  is  an 
innocent  purchaser  without  notice;  the  final 
certificate,  without  the  knowledge  of  the  pur- 
chaser, having  been  canceled.  United  States 
V.  Kennedy,  (C.  C.  A.  6th  Cir.  1913)  206 
Fed.  47. 

Proof  required  to  obtain  patent.  —  The 
facts  to  be  proved  to  obtain  a  patent  are 
(1)  cultivation  of  and  residence  upon  the 
land  and  (2)  non-alienation  and  allegiance; 
the  means  of  proof  of  the  first  being  two 
credible  witnesses;  of  the  second,  affidavit  of 
the  claimant.  In  other  words,  the  section 
is  not  only  explicit  as  to  what  is  to  be 
proved  but  in  what  manner  proved;  and 
what  is  required  of  the  claimant  himself,  to 
wit  an  affidavit,  is  distinguished  from  what 
he  must  establish  by  others,  to  wit  two  credi- 
ble witnesses.  United  States  v.  George, 
(1913)  228  U.  S.  14,  33  S.  Ct.  412,  67  U.  S. 
(L.  ed.)   712. 

Residence  and  cultivation.  —  This  section, 
standing  alone,  would  indicate  that  both 
residence  and  cultivation  were  not  required 
to  obtain  a  patent,  because  the  applicant  is 
required  to  prove  that  he  has  '^resided  upon 
or  cultivated"  the  land  for  which  he  seeks 
the  patent.  But  the  previous  section  con- 
tains language  which  tends  to  show  that 
"residence  and  cultivation"  are  necessary  to 
acquire  title.  United  States  v.  Mills,  (C. 
C.  A.  5th  Cir.  1911)  190  Fed.  513,  42  L.R.A. 
(N.S.)    752. 

Vacation  of  proceedings.  —  Up  to  the  time 


the  patent  is  issued,  the  proceedings  in  tlte 
Land  Ofiice,  like  interlocutory  judgments  of 
courts,  may,  for  cause,  be  vacated  and  an- 
nulled. After  the  patent  is  issued  and  d^ 
livered,  resort  must  be  had  to  the  courts  bj 
the  government  or  by  an  adverse  clainuBt 
who  would  annul  the  patent.  United  States 
▼.  Kennedy,  (C.  C.  A.  6th  Cir.  rJiS)  206 
Fed.  47. 

Control  of  land  by  sUte.  — "Until  the  title 
is  completed  the  laws  of  the  United  Stites 
control.  But  when  the  title  has  passed  then 
the  land  Mike  all  other  property  in  the 
state  is  subject  to  state  l^islation.'  If 
the  United  b>tatr's  could  impress  a  p(>culiar 
character  upon  land  within  a  state  after 
parting  witii  all  title  to  it,  at  least  tiie 
clearest  expression  would  be  necessary  bef(ffe 
such  a  result  could  be  reached.  But  it  hu 
not  tried  to  do  anything  of  the  sort' 
Buchser  v.  Buchser,  (1913)  231  U.  S.  1$7, 
34  S.  Ct.  46. 

The  policy  of  the  statute  is  to  enable  the 
settler  and  his  family  to  secure  a  hone. 
Buchser  v.  Buchser,  (1913)  231  U.  S.  157. 
34   S.   Ct.   46. 

Title  of  widow.  —  A  patent,  is^sued  to  the 
widow  of  a  homestead  settler  upon  her  mak- 
ing final  proof,  in  accordance  with  the  pro- 
vision of  the  homestead  law,  conveys  the 
land  to  her  absolutely ;  and  no  interest  thae- 
in  passes  by  inheritance  to  the  children  ol 
her  husband.  Nelson  v.  Ober^  (1912)  8S 
Kan.  14,  127  Pac.  767. 

Succession  to  land  entered  by  widow  vitk 
children.  —  Where  a  widow,  the  mother  of 
two  children,  filed  on  government  land  ns- 
der  the  homestead  law  and  afterwards  mtr- 
ried  a  second  husband,  and  died  without 
further  children;  final  proof  being  made  af- 
ter her  death,  and  the  land  patented  to  her 
heirs,  it  was  held  that  under  this  section  the 
patent  inured  to  the  benefit  of  her  heirs, 
and  not  merely  her  children.  Anderson  t. 
Muhr,    (1912)   36  Okla.  184,  128  Pac  296. 


Vol.  VI,  p.  300,  sec.  1.     lAct  of  May  U.  1880.-] 

This  section  is  cited  in  Dohr  v.  Wolfgang,  (1912)  151  Wis.  95,  138  N.  W.  75. 


Vol.  VI,  p.  301,  sec.  3. 

No  vested  interest  in  the  land  is  obtained 
by  the  settler  until  he  has  fully  complied 
with  the  provisions  of  the  homostead  law 
and  submitted  proof  at  the  local  office. 
Prior  to  that  time   his  right   is  essentially 

Vol.  VI,  p.  303,  sec.  2292. 

Rights  of  children  of  former  marriage. — 
This  section  does  not  give  the  children  of  a 
former    marriage    the    fee    of    a    homestead 

Vol.  VI,  p.  304,  sec.  2294. 


inchoate  and  exclusively  within  the  open- 
tion  of  the  laws  of  the  United  States.  Wat- 
kins  V.  Producers  Oil  Co.,  (1913)  227  U.  & 
368,  33  S.  Ct.  380,  67  U.  S.    (L.  ed.)  551. 


entry,  as  against  the  second  husband  of  their 
mother.  Anderson  v.  Muhr,  (1912)  36  Okli- 
184,  128  Pac.  296. 


Construction  of  section.  —  The  purpose  of      to  initiate  or  complete  proceedings  for  the 
this  section  was  to  permit  persons,  desiring      acquisition  of  title  to  public  lands    for  tk 
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Vol.  VI,  p.  307,  sec.  2296. 


PUBLIC  LANDS, 


Vol  VI,  p.  324,  sec.  2306. 


sake  of  convenience,  to  go  before  the  judges 
or  clerks  of  the  local  courts,  for  the  purpose 
of  making  the  oaths  and  proofs  mentioned  in 
tlic  statute,  with  the  same  effect  as  if  those 
things  were  done  before  the  officers  of  the 
general  government.  Congress,  in  recogniz- 
ing the  validity  of  certain  acts  of  these  local 
state  officials,  exercised  the  indisputable 
right  to  regulate  the  compensation  for  the 
services  rendered  to  individuals  availing 
themselves  of  the  provisions  of  the  statute 
by  limiting  the  fees  to  be  paid  for  such  serv- 
ices, and,  in  order  to  malce  such  limitation 


effective,  to  impose  a  penalty  for  any  ex- 
cessive charge.  That  penal  provision,  how- 
ever, does  not  at  all  affect  the  proposition 
that  the  prescribed  fees  are  to  be  collected 
by  the  officer  for  acts  done  by  him  in  and 
by  virtue  of  his  office.  The  federal  statute 
confers  no  new  official  character  upon  the 
officers  therein  mentioned;  nor  does  it,  with 
respect  to  the  acts  authorized,  have  the  effect 
to  segregate  the  officer  from  his  office. 
Glaister  v.  Board  of  Com'rs  of  Kit  Carson 
County,  (1912)  22  Colo;  App.  326,  123  Pac 
966. 


Vol.  VI,  p.  307,  sec.  2296. 

Judgment  after  patent  on  antecedent 
debt.  ^^  A  judgment  aeainst  the  patentee  is 
not  a  lien  upon  land  acquired  under  the 
homestead  laws,  if  the  debt  for  which  the 
judgment  is  rendered  was  contracted  prior 
to  the  issuing  of  a  patent  for  such  land. 
Ash  y.  Eriksson,  (1911)  115  Minn.  478,  132 
N.  W.  997. 

Right  to  mortgage  before  issuance  of  pat- 
ent.—  This  section  is  intended  as  a  prohibi- 
tion   on    the    involuntary    appropriation    of 
the   homesteader's    land    by    way    of    execu- 
tion  or   attachment,   and   does   not   contem- 
plate a  restriction  upon  his  power  to  volun- 
tarily mortgage  his  interest  therein,  and  a 
release  of  such  a  mortgage  may  constitute 
a  valid  consideration   for  the   execution   of 
another  by  another  person  and  upon  a  differ- 
ent piece  of  land.     Englert  v.  Dale,   (1913) 
26  N.  D.  587,  142  N.  W.  169. 

Exemption  when  patentee  reacquires  land 
after  sale  thereof.  —  It  is  well  settled  that 
the  exemption  of  this  section  does  not  pro- 
tect one  who  has  parted  with  title  to  the 
land  and  subsequently  acquired  that  title. 
Cooper  V.  Miller,  (1913)  165  Cal.  31,  130 
Pac.  1048. 

The  time  when  a  debt  was  contracted, 
within  the  meaning  of  this  statute,  is  the 
time  when  the  consideration  was  received, 
ind  the  obligation  to  pay  was  assumed  by 
;he  patentee,  even  though  thereafter  renew- 
al notes  were  given  and  by  assignments  and 


distribution  of  the  debt  the  creditor  was 
changed.  Ash  v.  Eriksson,  (1911)  116  Minn. 
478,  132  N.  W.  997. 

Not  applicable  after  final  proof  made  and 
certificate  issued.  —  The  exemption  from  lia- 
bility for  debts,  as  provided  by  this  section, 
no  longer  applies  to  such  homestead  after 
final  proof  has  been  made  and  receiver's 
final  certificate  has  been  issued  therefor. 
Hobb  y.  J.  I.  Case  Threshing  Mach.  Co., 
(1913)    39   Okla.   383,   136   Pac.   395. 

No  other  restrictidns  than  those  con- 
tained in  this  section.  —  Congress  has  placed 
no  limitations  or  restrictions  on  titles  ac- 
quired under  the  homestead  laws,  except  the 
single  one  that  lands  so  acquired  shall  in 
no  event  become  liable  to  the  satisfaction 
of  any  debt  contracted  prior  to  the  issuance 
of  patent  therefor.  Beyond  this  prohibition 
there  is  nothing  in  the  laws  of  Congress  in- 
dicating in  the  remotest  way  that  lands 
acquired  in  the  several  states  under  the 
homestead  and  other  settlement  laws  should 
be  held  by  a  different  tenure  or  subject  to 
different  rules  than  other  lands  in  private 
ownership.  Congress  has  never  concerned 
itself  with  purely  local  and  domestic  rela- 
tions such  as  the  interest  a  wife  shall  have 
in  property  acquired  by  her  husband  either 
before  or  during  the  existence  of  the  marital 
relation.  Buchser  v.  Morss,  (E.  D.  Wash. 
1912)   196  Fed.  577. 

This  section  is  cited  in  Doran  v.  Kennedy, 
(1913)  122  Minn.  1,  141  N.  W.  851« 


^ol.  VI,  p.  310,  sec.  2297. 

This  section  prescribes  the  procedure  for 
he  cancellation  of  a  homestead  entry,  where 
lie  entryman  has  failed  to  comply  with  the 
tw;  and  in  case  a  contest  is  instituted 
gainst  a  homestead  entry,  and  is  success- 
illy  prosecuted,  upon  the  cancellation  of 
ich    entry,  the  land  so  entered  reverts  to 


the  government,  with  a  preference  right  to 
the  contestee  to  enter  the  same  as  a  home- 
stead, under  the  rules  and  regulations  of  the 
department,  after  the  cancellation  of  the  con- 
tested entry.  King  v.  Great  Northern  R. 
Co.,  (1911)  20  Idaho  687,  119  Pac.  709. 


oL  VI,  p.  324,  sec.  2306. 

Assignability.  — The   right   given   by   this      ferred  and  which  must  be  used  to  make  an 

ction     was   intended   as   compensation    and      entry.     Necessarily  the  right  must  exist  be- 

assignable.     When    assigned,   however,    it      fore  it  can  be  exerted  either  by  him  or  his 

the    right  of  the  soldier  which  is  trans-      assignee.    Or,  to  put  it  in  another  way,  a 

F.  S.  A.  Supp.^51.  801 


▼oL  VI,  ^  826»  MC  1. 


PUBLIC  LANDS. 


Vol  VI,  p.  897, 


baaeleM  or  fraudulent  claim  cannot  initUto       (1913)   227  U.  8.  173,  33  8.  CX  266«  S7  U. 
or  tustain  a  right.    Robinion  ▼.  Lundrigan,      8.  (L.  ed.)  468. 

Vol.  VI,  p.  326,  sec.  1.     i^ct  of  June  16, 1880.-\ 


terpreted  with  appropriate  regard  to  the 
spirit  which  prompted  it.  United  Statea  t. 
Colorado  Anthracite  Ck>.,  (1912)  226  U.  & 
219,  32  8.  Ct.  617,  66  U.  8.  (L.  ed.)  1063. 


Liberal  construction.  —  This  act  proceeds 
upon  equitable  principles  and  is  intended 
to  be  administered  accordingly.  Like  other 
highly   remedial   statutes,   it   should   be   in- 

Vol.  VI,  p.  326;  sec.  2. 

''Assigna.''  — It  is  settled  that  an  aasign,  hia.     United  States  t.  Colorado  Antkracitt 

within  the  meaning  of  this  act,  is  one  who  .  Co.,  (1912)  226  U.  8.  219,  32  &  Ct.  ei7,  66 

becomes  invested  with  the  entry  man's  right  U.  8.  (L.  ed.)  106S, 
in  the  land  through  some  voluntary  act  of 


Vol.  VI,  p.  329,  sec.  1. 

Construction.  —  The  Act  of  March  8,  1876, 
e.  132,  18  8tat.  420,  6  Fed.  SUt.  Annot.  329, 
sec.  16,  extending  the  privilege  of  the  home- 
stead laws  to  Indians  who  had  abandoned 
their  tribal  relatione,  fixed  the  period  of 
alienation  at  five  years.  The  Act  of  July  4, 
1884,  c  180,  23  Stat.  96,  6  Fed.  Stat.  Annot. 
329,  sec.  1,  enlarged  llhis  period  to  26  years. 
It  provided  for  the  issuance  of  two  patents; 
one  when  a  person  entitled  to  it  under  the 

Vol.  VI,  p.  344,  sec.  2387. 

Natuu  or  Tbubt  and  Ttflb  and  Authobitt 

or  Tbustsbs. 

Nature  of  trust.  —  The  trust  provided  for 
by  this  section  is  dual  in  its  nature.  It  ex- 
ists for  the  benefit  of  the  occupants  as  in- 
dividuals, and  also  collectively  as  a  com- 
munity. The  title  to  occupants  of  lots  vest- 
ed in  the  mayor  trustee,  for  their  benefit 
severally,  when  the  entry  was  made.  The 
title  to  lots  to  which  no  valid  claims  are 
held  by  individuals  is  taken  in  trust  by  the 
trustee  for  the  occupants  of  the  town  site 
collectively.  Hodges  v.  Lemp,  (1913)  24 
Idaho  399,  135  Pac.  260. 

OOOUPANCT  AND  RlOHTB  Or  OOCDPANTB. 

Only  occupants  beneficiaries.  —  When  a 
town  site  is  entered  by  the  probate  judge 
under  this  and  the  following  section  and  the 
town-site  laws  of  the  state  of  Kansas  extend- 
ed to  and  put  in  force  in  Oklahoma  by  the 
act  of  March  3,  1891,  (26  Stat,  at  Large, 
1026,  c.  643)  he  takes  the  title  in  trust  for 
the  benefit  of  the  occupants,  and  when  a  lot 
is  continuously  in  the  actual  possession  and 
occupancy  of  one  party,  who  is  shown  to  be 
a  prior  settler  thereon,  he  is  not  deprived 
of  his  right  thereto  by  an  award  of  the 
town-site    commissioners    and    a    subsequent 

Vol.  VI,  p.  367,  sec.  2396. 


act  had  consummated  his  right  smd  whUk 
patent  should  declare  a  trust  under  whi^ 
the  United  States  would  hold  the  land  for 
the  period  of  26  years  for  the  sole  use  and 
benefit  of  the  patentee  and  his  heira,  and 
the  other  to  be  issued  upon  the  expiration 
of  26  vesrs,  conveying  the  whole  title  dis- 
charged of  the  trust  and  of  all  charge  or 
incumbrance  whatsoever.  Felix  t. 
(Waah.  1914)  137  Pac.  1037. 


deed  from  the  probate  judge  to  another 
party.  Walter  Realty  Co.  v.  Jones,  (1913) 
36  Okla.  272,  129  Pac.  840. 

.Lbgislativb  Rbqulationb. 

Disposal  of  lots  for  benefit  of  occupants.  — 
There  is  no  statute  in  force  in  Oklahoma 
which  authorizes  the  president  and  board  of 
trustees  of  towns  or  villages  to  dispose  of  the 
lots  remaining  unsold  in  said  town  site, 
which  was  entered  under  this  section  for  the 
benefit  of  the  occupants,  or  to  convey  the 
same  for  school  purposes,  after  deeds*  have 
been  issued  to  such  occupants  severally  for 
all  lots  proved  up  by  them  under  said 
town-site  law.  School  Dist.  No.  160,  Caddo 
County  V.  Alcott,  (1912)  31  Okla.  122,  120 
Pac.  662. 

Town  sites  in  Cheyenne  and  Arapaho 
country.  —  The  devolution  of  title  to  lots 
on  town  sites  in  the  Cheyenne  and  Arapaho 
country  reserved  for  county  seat  purposes  by 
Secretary  of  the  Interior  is  governed  by  this 
and  the  following  section  and  the  town-site 
laws  of  the  state  of  Kansas,  as  modified  by 
the  act  of  Ckingress  of  March  3,  1891,  c 
643,  §  17,  26  Stat.  1026,  6  Fed.  Stat.  Annot 
119.  League  v.  Taloga,  (1913)  35  Okla. 
277,  129  Pac.  702;  Foot  v.  Watonga,  (1913) 
87  Okla.  43,  180  Pac.  697. 


This  section  is  inapplicable  to  a  contro-  ship  abutting  upon  a  lake  In  Minnesota.  Bur- 
versy  relating  to  the  riparian  rights  of  own-  ton  v.  Isaacson,  (1913)  122  Minn.  483,  142 
ers  of  fractional  lots  in  a  fractional  town-       N.  W.  926. 
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Vol  TI,  p.  379,  MC.  2412. 


PUBLIC  LANDS. 


Vol  VI,  p.  404,  a«c.  2480. 


Vol.  VI,  p.  379,  sec.  2412. 

Application  of  section  to  claimed  land.-* 
This  section  is  but  one  of  the  safeguards 
which  Congress  has  enacted  for  the  purpose 
of  enabling  the  Commissioner  of  the  General 
Land  Oflice  to  more  effectually  carry  out  and 
perform  the  powers,  authorities,  and  duties 
vested  in  him  relating  to  the  public  lands  of 
the  United  States,  one  of  which  is  the  power, 
authority,  and  duty  to  enter  upon  the  public 


lands  for  the  purpose  of  making  survey 
thereof.  This  power,  authority,  and  duty  is 
in  no  respect  restricted  or  limited  by  the 
fact  that  the  land  upon  which  the  survey 
is  to  be  made  has  beoi  located  and  claimed 
under  the  laws  of  the  United  States  appli- 
cable to  such  locations  or  claims.  United 
States  V.  Fickett,  (CCA.  9tli  Cir.  1913) 
205  Fed«  134. 


Vol.  VI,  p.  392,  sec.  1.    Urf  of  March  S,  1877.2 


Water  subject  of  appropriation.  —  By  this 
act  the  general  government  made  the  water, 
not  only  of  lakes  and  rivers,  but  also  other 
sources  of  water  supply  upon  the  publio 
lands,  and  not  navigable,  the  subject  of  ap- 
propriation. Borman  v..  Blackmon,  (1911) 
60  Ore.  304,  118  Pac.  848. 

Extent  of'  riparian  rights.  —  Under  this 
statute  every  riparian  owner,  regardless  of 
the  date  of  settlement,  is  entitled  (at  least 
as  against  a  subsequent  appropriator)  to  a 
quantity  of  water  reasonably  essential  for 
his  domestic  use  and  for  the  watering  of  his 
stock;  but,  beyond  this,  he  is  entitled  to 
water  for  irrigation  only  to  the  extent  to 
which  he  is  the  prior  appropriator.  Such 
appropriation  is  limited  to  the  amount  ac- 
tually diverted  and  used  for  a  needful  pur- 
pose. Hedges  ▼.  Riddle,  (1912)  63  Ore.  257, 
L27  Pac.  548. 


Necessity  for  eBtrymaa  to  bave  pUui  of 
irrigation  and  adequate  source  of  water.— 
The  entryman  can  make  no  iontcy  exoent  a 
bona  fide  entry  with  the  intention  to  reclaim 
the  land,  and  he  shall  not  only  have  bona 
fide  such  definite  intention,  but  he  shall  have 
in  mind  a  plan  of  contemplated  irrigation, 
as  well  as  an  adequate  source  of  water. 
Chaplin  v.  United  States,  (C  C  A.  9th  Cir. 
1912)   103  Fed.  879. 

Combination  to  induce  fraudulent  entries 
at  conspiracy.  —  An  entry  on  the  public 
lands  made  not  in  ffood  faith,  but  in  evasion 
of  the  provisions  of  the  law,  is  a  fraud  upon 
the  goyemment,  and  a  combination  of  two 
or  more  persons  to  induce  others  to  make 
such  entries  is  a  conspiracy  punishable  by 
section  5440  of  the  Revised  Statutes.  Chap- 
lin V.  United  States,  (C  C  A.  9t^  Cir.  1912) 
193  Fed.  879. 


/ol.  VI,  p.  397,  sec.  4. 

Taxation.  —  The  rule  which  has  been  gen- 
rally  recognized  by  the  courts  with  refer- 
nee  to  the  taxation  of  lands  for  which  pat- 
nt  has  not  yet  issued  is  that  when  payment 
n  full  has  been  made  and  settlement  and  im- 
rovement  have  been  had,  and  final  proof 
liereof  has  been  made  and  the  proper  au- 
liorities  of  the  Interior  Department  have 
ccepted   the  proofs  and  issued  a  final  re- 


ceipt to  that  effect,  It  operates  to  transfer 
sudi  an  equitable  estate  in  the  lands  as  to 
immediately  render  the  land  liable  to  taxa- 
tion, although  the  l^al  title  is  still  held  by 
the  United  States.  This  .  general  rule  has 
been  held  to  be  applicable  to  lands  segregat- 
ed under  this  section.  Bothwell  v.  Bingham 
County,  (1913)  24  Idaho  125,  132  Pae.  972. 


ol.  VI,  p.  398,  sec.  1. 

Popular  name  of  act  —  This  legislation  is  known  in  common  parlance  aa  the  "Oarey  Act' 
bate  ▼.  Des  Chutes  Land  Co.,  (1913)  64  Ore.  167,  129  Pao.  764. 


ol.  Vl,  p.  399,  sec.  2479. 

Grant  in  praesentL  — To  the  same  effect 
the  original  note,  see  Hart  v.  Delphey, 
a.  1912)  136  N.  W.  702;  Union  Sawmill 
..  ▼.  Taylor,  (La.  1913)  63  So.  594;  Hen- 
rson  V.  Blair,  (1912)  102  Miss.  640,  59 
.  856. 


This  section  is  cited  in  Chapman  &  Dewer 
Lumber  Co.  v.  Board  of  Directors  of  St. 
Francis  Levee  Dist.,  (1911)  100  Ark.  94,  1S9 
8.  W.  625. 


)l.  VI,  p.  404,  sec.  2480. 

[dentification  and  patent  perfect  title  in      note,  see  liittle  v.  Williams,  (1913)  231  U. 
ite.  —  To  the  same  effect  as  the  original       S.  336,  34  S.  Ct.  68. 
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ToL  VI,  p.  41»,  MC.  17. 


PUBLIC  LANDS. 


yoL  Tl,  p.  498,  MC  2(77. 


Vol.  VI,  p.  419,  sec.  17. 

ReieniBf  Uad  for  covnty  seat  purposes.  — 
The  authority  to  reserve  not  to  exceed  one- 
half  section  of  land  in  each  county  in  the 
Cheyenne  and  Arapaho  country  for  county 
seat  purposes,  conferred  upon  the  Secretary 
of  the  Interior  by  this  section,  embraced  the 
power  to  set  aside  for  public  purposes  such 

Vol.  VI,  p.  436,  sec.  4. 

Lands  purchased  before  act  passed.  —  It  is 
an  open  question  whether  the  benefit  of  this 
act  was  intended  to  be  confined  to  lands  pur- 
chased of  railroads  before  the  act  was 
passed.  Lyle  ▼.  Patterson,  (1913)  228  U.  S. 
211,  33  8.  Ct.  480,  57  U.  S.   (L.  ed.)   804. 

Interest.— Ko  provision  for  paying  inter- 

Vol.  Vi,  p.  449,  sec.  1. 

To  what  lands  applicable.  —  The  act  waa 
one  of  a  series  of  acts  and  applies  only  to 
the  public  lands  of  the  United  States  subject 
to  acquisition  under  the  laws  enacted  for 
the  disposition  of  the  public  domain.  North- 
em  Pac.  R.  Co.  V.  United  States,  (1913)  227 
U.  S.  355,  33  S.  Ct  368,  57  U.  8.  (L.  ed.) 
544. 

Vol.  VI,  p.  462,  sec.  2275. 

This  section  is  considered  in  Buena  Vista 
Land  k  Development  Co.  v.  Honolulu  Oil 
Co.,  (1913)   166  CaL  71,  134  Pac.  1154,  and 

Vol.  VI,  p.  473,  sec.  10. 

Grant  in  praesenti.  —  The  words  **hereby 
granted*'  in  this  section  indicate  a  grant  in 
presenti  and  pass  not  a  special  or  limited 
interest  in  the  land,  but  are  words  of  abso- 
lute donation  and  vest  a  present  title  subject 
only  to  survey,  to  give  precision  to  the  grant 
and  attach  it  to  any  particular  tract.     Wol- 

Vol.  VI,  p.  474,  sec.  11. 


lots  or  parcels  of  ground  situated  upon  nek 
town  site  as,  in  the  judgment  of  the  Secretm, 
would  be  necessary  for  the  municipal  neeoi 
and  conveniences  of  a  county  seat  towL 
League  ▼.  Taloga,  (1913)  35  Okla.  277,  121 
Pac.  702;  Foot  v.  Watonga.  (1913)  S7  Okk 
43,  130  Pac.  597. 


est  on  the  amounts  for  whicli  the  railrotdi 
are  liable  is  contained  in  this  section,  asd 
no  liability  for  interest  arises  until  tin 
amounts  are  fixed.  Southern  Pac.  R.  Co.  t. 
United  States,  (1913)  228  U.  S.  618,  33  8. 
Ct.  717,  57  U.  B.  (L.  ed.)  993. 


Applicable  to  homestead  and  pre-emptiii 
entries.  —  This  act  confirmed  the  title  of 
bona  fide  purchasers  from  the  railroad  era 
'aa  against  homestead  and  pre-emption  ci- 
tries.  No  exception  is  made  in  favor  of  vA- 
tiers  of  any  kind.  latt  Lumber  Co.  v.  Fair 
cloth,  (1913)  132  La.  906,  61  So.  866. 


Deseret  Water,  Oil  k  Irrigation  Co.  ▼.  Stih^ 
(Cal.  1914)  138  Pac  98L 


pers  ▼.  Spokane,   (1912)   66  Wash.  633,  19 
Pac.  113. 

Congress  could  not  by  subsequent  enaet- 
ment  restrict  or  change  the  grant  made  is 
this  act.  State  v.  Whitney*  (1912)  16 
Wash.  473,  120  Pac.  116. 


No  repeal  of  this  section  has  been  effected  by  subsequent  legislation.    State  t.  Whitney, 
(1912)  66  Wash.  473,  120  Pac.  116. 


Vol.  VI,  p.  481,  sec.  2.     [.Lands,  how  selected,^ 


its  certification  is  not  open  to  collateral  sft^ 
tack.  Southern  Development  Co.  ▼.  Ender 
son,  (D.  C.  Nev.  1912)  200  Fed.  272. 


Collateral  attack  on  selection.  —  This  duty 
of  determining  whether  the  lands  were  se- 
lected in  conformity  with  the  terms  of  this 
act  was  cast  upon  the  Land  Department  and 

Vol.  VI,  p.  498,  sec.  2477. 

Grant  not  in  praesenti.  —  The  grant  re-  Wash.  265,  136  Pac.  484,  wherein  the  eonrt 
suiting  from  this  section  is  not  in  praesenti.  said:  '^The  net  result  of  our  decisioss, 
Stofferan    v.   Okanogan    County,    (1913)    76      therefore,  is  that  the  United  States  sUtnte 
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Vol  VI,  p.  49S,  sec.  2477. 


PUBLIC  LANDS. 


Vol.  VI,  p.  506,  sec.  4. 


takes  effect  m  a  grant  only  when  the  res 
comes  into  being;  that  is,  when  the  road  has 
been  established  on  petition  as  prescribed  by 
our  statute,  ob  by  prescription  prior  to  the 
attaching  of  any  adverse  rights  upon  the 
public  lands  over  which  it  passes." 

Public  use.  —  The  Indians  are  wards  of 
the  government,  and  the  reservation  of  pub- 
lic lands  for  their  use  would  seem  clearly  to 
be  a  reservation  for  public  use,  so  that,  until 
a  reservation  is  thrown  open  for  settlement. 


the  land  does  not  come  within  the  purview 
of  the  grant  contained  in  this  section.  Stof- 
feran  v.  Okanogan  County,  (1913)  76  Wash. 
265,  136  Pac.  484. 

This  section  is  cited  in  People  t.  Quong 
Sing,  (1912)  20  Gal.  App.  26,  127  Pac.  1052; 
Scott's  Bluff  County  v.  Tri-State  Land  Co., 
(1918)  93  Neb.  805,  142  N.  W.  296;  Rule 
v.  Sioux  County,  (1913)  94  Neb.  736,  144 
N.  W.  806. 


Vol.  VI,  p.  501,  sec.  1. 

Grant  in  praesenti.  —  The  uniform  con- 
struction of  this  act  has  been  that  it  is  a 
grant  "in  prw^enti  of  lands  to  be  thereafter 
identified."  Stalker  v.  Oregon  Short  Line 
R.  Co.,  (1912)  225  U.  S.  142,  32  S.  Ct.  636, 
56  U.  S.  (L.  ed.)  1027.  Compare  United 
States  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (N. 
D.  Idaho,  1913)   207  Fed.  164. 

"Public  lands"  include  land  reserved  and 
withdrawn  from  public  entry  for  the  pur- 
pose of  reclamation  and  irrigation  under  the 
act  of  June  17,  1902,  32  Stat.  L.  388,  7  Fed. 
Stat.  Annot.  1098.  United  States  v.  Mini- 
doka &  S.  R.  Co.,  (C.  C.  A.  9th  Cir.  1911) 
190  Fed.  491. 

Patent  relates  back  to  initiatory  act. — 
"The  act  of  1875  confers  upon  the  railroad 
company  the  'right  to  take'  from  the  public 
lands  adjacent  to  its  right  of  way,  ground 
for  station  purposes.  This  'right  to  take'  in 
advance  of  construction  is  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior. 
VVhen,  therefore,  the  railroad  company  has 
exercised  its  'right  to  take'  a  particular 
tract  for  station  purposes,  by  filing  a  survey 
and  plat  of  the  ground  selected,  the  Secre- 
tary of  the  Interior  is  called  upon  to  inter- 
pret the  law  under  which  the  right  to  take 
is  claimed,  and  to  determine  the  lawfulness 
3f  the  taking,  as  of  the  time  when  the  right 
^as  asserted  by  the  filing  of  the  plat  and 


survey.  When  he  acts  and  for  the  Govern- 
ment consents,  by  approving  the  plat,  his 
approval  operates  to  give  effect  to  the  grant, 
the  land  upon  which  it  operates  being  there- 
by definitely  determined.  Therefore  it  is 
that  a  claim  by  another  initiated  pending 
his  conclusion  is  cut  off  by  giving  effect  to 
the  approval  as  of  date  when  his  action  was 
invoked.  The  principle  is  that  which  has 
been  many  times  applied  in  conflicting  claims 
to  indemnity  lands,  under  railroad  land 
grants.  In  such  cases  the  patent,  when  is- 
sued, is  held  to  relate  to  the  date  of  the 
filing  of  the  railroad  company's  list  of  selec- 
tions in  lieu  of  place  lands  lost,  thereby  de- 
feating adverae  rights  initiated  after  the  ac- 
tual filing  of  the  list  of  selections.  The  same 
rule  has  likewise  been  applied  to  lists  of 
selections  made  by  states  to  which  a  grant 
has  been  made  subject  to  location.  In  both 
classes  of  cases,  it  has  been  many  times 
ruled  that  while  no  vested  right  against  the 
United  States  is  acquired  until  the  actual 
approval  of  the  list  of  selections,  the  com- 
pany does  acquire  a  right  to  be  preferred 
over  such  an  intervenor.  In  other  words, 
the  patent,  when  issued,  relates  bade  to  the 
initiatory  right,  and  cuts  off  all  claimants 
whose  rights  were  initiated  later."  Stalker 
V.  Oregon  Short  Line  R.  Co.,  (1912)  225  U. 
6.  142,  32  S.  Ct.  636,  66  U.  S.  (L.  ed.)  1027. 


/ol.  VI,  p.  506,  sec.  4. 

Filing  and  approval  of  profile.  —  The  re- 
[uirement  of  the  statute  that  the  railroad 
■ompany  shall  file  with  the  register  and  re- 
el vcr  the  profile  of  its  road  and  that  this 
profile  shall  be  approved  by  the  Secretary 
f  the  Interior  before  any  fight  attaches  is 
.n  important  and  far-reaching  provision  in 
lew  of  the  general  authority  conferred  upon 
he  Secretary  of  the  Interior  by  the  various 
cts  of  Congress  relating  to  the  public  lands 
nd  particularly  by  section  441,  3  Fed.  Stat. 
Lnnot.  537,  of  the  Revised  Statutes,  wherein 
e  is  charged  with  the  siipervision  of  the 
ublic  business  relating  to  public  lands. 
Tnited  States  v.  Minidoka  &  S.  R.  Co.,  (C. 
.  A.  9th  Cir.  1911)  190  Fed.  491. 
The  initiatory  act,  to  which  the  final  act 
F  approval  relates,  is  the  filing  with  the 
ecretary  of  the  Interior  of  the  map  of  defi- 
ite  location.  The  mere  surveying  and  stak- 
is   of   a  route  is  the  tentative  act  of  the 
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railroad.  It  might  at  will  select  a  different 
route  and  move  its  stakes.  But  when  it 
adopts  a  route  definitely  and  then  causes  a 
map  of  such  route  to  be  filed  in  the  land 
office  of  the  district,  in  duplicate,  and  then 
filed  with  the  Secretary  or  the  Interior,  a 
right  is  thereby  initiated  which,  until  diS' 
posed  of,  precludes  the  creation  of  a  later 
right  and  gives  to  the  company,  as  prior  iih 
time,  priority  in  the  right.  Stalker  v.  Ore- 
gon Short  Line  R.  Co.,  (1912)  225  U.  S.- 
142,  32  S.  Ct.  636,  66  U.  S.  (L.  ed.)   1027. 

Right  of  way  acquired  without  filing  pro^ 
file  map.  —  Where  a  railroad  company  basi 
complied  with  this  act  by  filing  with  the 
Secretary  of  the  Interior  a  copy  of  its  arti- 
cles of  incorporation  and  proofs  of  its  or- 
ganization under  the  same,  and  has  con- 
structed a  railroad  over  the  land,  it  ol>tains 
a  full  and  complete  right  of  way  without  the 
necessity  of  filing  a  profile  map  as  provided 


▼oL  VI,  p.  906» 


4. 


PUBLIC  LANDS. 


▼oL  VI,  p.  508^  MC  H 


fai  this  secitoB.  JohnioD  v.  Spokane  Inter- 
nnUonnl  Rt.  Co..  (1013)  26  Idaho  389,  137 
Pae.  894,  fclUnomg  Jamestown  ft  N.  R.  Co. 
T.  JoDe%  (1900)  177  U.  8.  125,  20  8.  Ct 
588,  44  U.  8.  (U  od.)  898. 

A  definite  location  of  the  right  of  way  of 
a  railway  oompany  which  will  entitle  it  to 
the  benefits  of  this  act,  is  made  by  the  com- 
pletion of  the  grade  ready  for  the  ties  and 
rails,  which  has  been  preceded  by  the  ap- 
proval of  a  plat  and  profile  of  such  road 
OT  the  Secretary  of  the  Interior,  eren  though 
there  is  no  proof  that  snch  plat  was  ever 
filed  in  the  land  office  of  the  district  in 
which  the  land  is  situated.  Northern  Pac. 
Rt.  CSo.  ▼.  Barlow,  (N.  D.  1913)  143  N.  W. 

Station  groonds.  —  The  provisions  of  this 
section,  for  securing  in  advance  of  construc- 
tion the  benefits  of  the  act,  have  application 
to  station  grounds,  as  well  as  to  the  right 
of  way  proper.  The  "benefits"  to  be  secured 
cover  one  as  well  as  the  other.  Stalker  t. 
Oregon  Short  Line  R.  Co.,  (1912)  226  U.  8. 
142,  32  S.  Ct.  838,  66  U.  8.  (L.  ed.)  1027. 

A  profile  map  is  something  more  than  an 
alignment  map  or  a  map  of  definite  location. 
United  SUtes  v.  Minidoka  ft  8.  R.  Co.,  (C. 
C.  A.  9th  Cir.   1911)    190  Fed.   491,  where 

Vol.  VI,  p.  506,  sec.  5. 

Lands  withdrawn  from  entry  by  aoeciitiTa 
proclamation,  and  set  apart  as  a  forest  pre- 
serve,  are  "lands   especially   reserved   from 

sale"  within  the  meaning  of  that  clause  as 

• 

Vol.  VI,  p.  508,  sec.  1. 

Nature  of  proceeding.  —  An  action  may  be 
maintained  for  an  injunction  to  prevent  the 
patentees  of  land  or  their  grantees  from  in 
any  manner  obstructing,  hindering,  delaying 
anil  preventing  the  contractors,  agents,  serv- 
ants and  employees  of  the  United  States  in 
the  construction  of  an  irrigation  canal  across 
patented  lands.  United  States  v.  Van  Horn, 
(D.  C.  Colo.  1912)   197  Fed.  611. 

Necessity  fot  definiteness  in  reservation. — 
In  answer  to  an  objection  that  a  reservation 
in  a  patent  of  a  right  of  way  thereon  for 
ditches  and  canals  constructed  by  the  au- 
thority of  the  United  States  was  void  for 
ancertainty,  the  court,  in  United  States  v. 
Van  Horn,  (D.  C.  Colo.  1912)  197  Fed.  611, 
said:  "This  requirement  as  to  the  future 
disposition  of  public  lands  was  known  to  all, 
and  all  entrymen  thereafter  acted  in  the 
light  of  that  knowledge  bo  charged  to  them. 
And  there  can  be  no  doubt  that  Congress 
was   vested    with    full   power    to   make   the 

Vol.  VI,  p.  508,  sec.  18. 

The  word  'Reservation,''  as  used  in  the  sec- 
tion, includes  an  Indian  reservation.  United 
States  v.  Portneuf-Marsh  Valley  Irr.  Co., 
(D.  C.  Idaho  1913)   205  Fed.  416. 


the  court  said:  ''A  profile  in  the  outline  of 
a  vertical  section  through  a  country  or  line 
of  work,  showing  actual  or  projected  ele^t- 
tions  and  hollows.'  Standard  Dictionary. 
'A  drawing  exhibiting  a  vertical  section  of 
the  ground  along  a  surveyed  line,  or  graded 
work,  as  of  a  railway,  showing  elevations, 
deprossions,  grades*'  etc.  Webster's  Int.  Die- 
tionaiy.  'A  vertical  section  through  a  work 
or  a  section  of  country,  to  show  the  eleva- 
tions or  depressions.'  Century  IKctionaiy. 
With  a  map  of  this  character  before  the  Scc^ 
rctaiy  of  the  Interior  showing  the  contour 
of  the  projected  line  of  railroad  through  the 
public  lands  included  in  an  irrigation  and 
reclamation  project,  he  can  determine  wheth- 
er the  construction  of  such  a  road  would 
interfere  with  the  project.  He  can  deter- 
mine, also,  whether  suitable  provision  has 
been  made  for  the  crossing  of  canals  sad 
other  waterways,  and,  if  not,  what  provisioD 
is  required  to  preserve  the  work  of  tiie  recla- 
mation service  from  encroachment  and  im- 
pairment. All  this  is  clearly  included  in  the 
authority  of  the  Secretary  to  approve  or  dis- 
approve the  profile  of  the  road."  Compare 
Taggart  v.  Great  Northern  By.  Co.,  (£•  IX 
Wash.  1912)  208  Fed.  455. 


Qsed  in  this  section.  United  States  ▼.  Chi- 
cago, M.  &  St.  P.  By.  Co.,  (N.  D.  Idaho  1913) 
207  Fed.  164. 


reservation.  •  •  •  It  was  under  thi 
ditions  that  the  defendants  or  their  grantors 
made  their  entries  and  initiated  their  rights 
to  all  the  lands  in  question  and  thereafter 
accepted  patents  containing  said  reservation. 
It  cannot  be  doubted  that  the  intent,  pur- 
pose and  scope  of  the  reservation  was  fully 
understood  by  each  pstentee.  In  the  con- 
struction of  the  West  Canal  in  connection 
with  and  as  a  part  of  the  Uncompahgre  Val- 
ley project  the  complainants  are  only  seek- 
ing to  carry  out  and  execute  that  purpose; 
and  there  is  no  foundation  for  the  claim  now 
made  that  the  right  of  way  reserved  is  so 
uncertain  and  indefinite  as  to  render  it  void. 
.  .  .  Beside  this,  the  reservation  in  the 
patents  was  but  a  compliance  with  the  Acts 
of  Congress,  and  Congressional  grants  are 
not  within  the  rules  of  construction  applica- 
ble to  transactions  between  private  partiea. 
They  are  given  a  broader  scope  for  the  pur- 
pose of  executing  the  l^slative  intevi.** 
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This  section  has  not  been  repealed  by  im- 
plication by  the  Act  of  May  11,  1898,  infra, 
p.  512.  United  States  v.  Portneuf-Marsh 
Valley  Irr.  Co.,  (D.  C.  Idaho  1913)  205  Fed. 
416. 


Vol  Yly  p.  513t  sec.  1. 


PUBLIC  LANDS. 


VoL  VI,  p.  526,  tec  8. 


Vol.  VI,  p.  51 3/ sec.  1. 

Approval  of  Secretary  of  Interior.  —  Under 
this  section  a  grant  is  conditioned  upon  the 
precedent  approval  of  the  Secretary  of  the 

Vol.  Vi,  p.  515,  sec.  2449. 

Certified  list  operates  as  patent.  —  To  the 
same  effect  as  the  original  note,  see  South- 
em  Development  Co.  v.  Endersen,  (D.  C. 
Kev.  1912)  200  Fed.  272. 


Interior.  United  States  v.  Chicago,  M.  k  St. 
P.  Ry.  Co.,  (N.  D.  Idaho,  1913)  207  Fed. 
164. 


Conclusiveness  of  certified  list.  —  To  the 
same  effect  as  the  original  note,  see  South- 
em  Development  Co.  v.  Endersen.  (D.  C. 
Kev.  1912)  200  Fed.  272. 


Vol.  VI,  p.  525,  sec.  7. 

Coal  lands.  —  The  proviso  of  section  7 
giving  the  right  to  patent  where  no  contest 
or  protest  has  been  filed  within  two  years 
after  receiver's  receipt  "upon  the  final  entry 
of  any  tract  of  land  under  the  homestead, 
timber  culture,  desert  land,  or  pre-emption 
laws,"  does  not  include  coal  land  entries. 
United  States  v.  Yankee  Fuel  Co,  (D.  C. 
K.  M.  1912)  195  Fed.  860. 


Tending  contest  or  protest."  —  The^  direct- 
ing of  an  investigation  by  a  government  spe- 
cial agent  within  two  years  from  the  time 
final  proof  had  been  submitted  and  certificate 
issued  is  sufficient  to  bar  the  operation  of 
the  proviso  in  this  section.  Moses  v.  Long- 
Bell  Lumber  Co.,  (C.  C.  A.  6th  Cir.  1913) 
206  Fed.  61. 


Vol.  VI,  p.  526,  sec.  8. 

• 

The  object  of  this  statute  is  to  extinguish 
Any  right  the  government  mav  have  in  the 
land  and  vest  a  perfect  title  m  the  adverse 
holder  after  six  years  from  date  of  the  pat- 
ent, regardless  of  any  mistake  or  error  in 
the  Land  Department,  or  the  fraud  or  im- 
position of  the  patentee.  United  States  v. 
Exploration  Co.,  (C.  C.  Colo.  1911)  190  Fed. 
406. 

Patents  issued  for  lands  within  the  public 
domain  are  the  patents  affected  by  thifl  sec- 
tion. Northern  Pac.  Ry.  Co.  v.  United 
SUtes,  (a  C.  A.  9th  Cir.  1911)  191  Fed. 
947. 

Effect  of  fraud  on  running  of  bar.  —  If  the 
United  States  is  defrauded  of  public  lands 
by  means  of  "dummy"  entries,  and  the  per- 
petrators and  beneficiaries  of  the  wrong  by 
subsequent  and  affirmative  acts  of  fraud  con- 
-ceal  the  original  fraud  from  the  knowledge 
of  the  government  until  after  six  years  have 
elapsed  from  the  date  of  the  issuance  of  the 
patents,  a  court  of  equity  will  not  permit 
the  wrongdoers  to  enjoy  the  fruits  of  their 
fraud,  by  pleading  the  statute  of  limitations 
as  a  defense,  when  the  delay  in  the  institu- 
tion of  suit  was  deliberately  induced  by 
fraud  practiced  upon  the  government  for  the 
•express  purpose  of  gaining  the  benefits  of 
the  statute.  United  States  v.  Exploration 
Co.,  (C.  C.  A.  8th  Cir.  1013)  203  Fed.  387, 
followed  in  Linn  &  Lane  Timber  Co.  v.  Unit- 
ed States,  (C.  C.  A.  9th  Cir.  1913)  203  Fed. 
394. 

Application  to  suit  to  set  aside  Indian 
trust  patent.  —  In  United  States  v.  La 
Rogue,  (C.  C.  A.  8th  Cir.  1912)  198  Fed. 
645,  which  was  a  bill  in  equity  filed  by  the 
United  States  to  set  aside  an  Indian  trust 
patent  issued  under  Act  of  Feb.  8,  1887,  24 
Stat.  L.  388,  c.  119,  sec.  5,  3  Fed.  Stat.  Ann. 
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494,  it  was  held  that  this  section  was  not 
applicable.  The  court  said:  ''Does  the 
word  'patent,'  as  used  in  section  8,  cover 
such  a  document  as  was  issued  by  the  gov- 
ernment in  this  caseT  In  United  States  v. 
Rickert,  188  U.  S.  432,  23  Sup.  Ct.  478,  47 
L.  ed.  632,  the  court,  speaking  of  trust  pat- 
ents issued  under  the  allotment  act  of  1887, 
said:  'The  ''patents"  here  referred  to  (al- 
though that  word  has  .various  meanings) 
were,  as  the  statute  plainly  imports,  nothing 
more  than  instruments  or  memoranda  in 
writing,  designed  to  show  that  for  a  period 
of  25  years  the  United  States  would  hold  the 
land  allotted  in  trust  for  the  sole  use  and 
benefit  of  the  allottee,  or,  in  case  of  his 
death,  of  his  heirs,  and  subsequently,  at  the 
expiration  of  that  period — ^unless  the  time 
was  extended  by  the  President-— convey  the 
fee,  discharged  of  the  trust,  and  free  of  all 
charge  or  incumbrance.  In  other  words,  the 
United  States  retained  the  legal  title,  giving 
the  Indian  allottee  a  paper  or  writing,  im- 
properly called  a  "patent,"  showing  that  at 
a  particular  time  in  the  future,  imless  it 
was  extended  by  the  President,  he  would  be 
entitled  to  a  regular  patent  conveying  the 
fee.'  The  court  referred  to  the  enabling  act 
of  South  Dakota,  whicli,  after  providing  that 
its  constitution  should  contain  certain  dec- 
larations relating  to  the  Indians,  declared 
that  nothing  therein  provided  should  pre- 
clude the  state  from  taxing  lands  held  and 
owned  by  an  Indian  who  had  obtained  from 
the  United  States  title  thereto  by  patent  or 
other  grant.  It  then  said:  'The  patent  or 
grant  here  referred  to  is  the  final  patent 
or  grant  which  invests  the  patentee  or 
grantee  with  the  title  in  fee;  that  is,  with 
absolute  ownership.  No  such  patent  or 
grant  has  been  issued  to  these  Indians.'    In 


Vol  VI,  p.  629,  MC.  2478. 


PUBLIC  LANDS. 


Vol  VI,  p.  533,  sec  1. 


the  cmse  of  a  true  land  patent  the  negotia- 
tions and  dealings  between  the  government 
and  the  patentee  are  at  an  end  when  the 
patent  is  issued.  But  in  cases  like  the  one 
here  in  question  the  relations  between  the 
;^ovcrnnicnt  and  the  Indian  are  not  termi- 
nated when  the  trust  patent  is  issued.  The 
United  SUtes  still  holds  the  lo^al  title,  and 
<Iocs  not  lose  its  interest  in  the  land  until 
the  expiration  of  the  trust  period.  So  long 
as  this  relation  continues  there  seems  to 
be  no  reason  why  any  limitations  should  be 
placed  upon  its  power  to  enforce  in  the 
courts  any  rights  which  it  may  have.  It 
t^hould  also  be  considered  that,  in  the  case 
of  an  ordinary  land  patent,  no  one  but  the 
government  and  the  patentee  are  interested. 
If  the  patent  is  set  aside,  the  government 
becomes  again  the  real  owner  of  the  prop- 
erty. In  the  case  of  Indian  lands,  this  is 
not  true.  Although  the  legal  title  is  in  the 
government,  yet  the  Indians  are  in  a  way 

Vol.  VI,  p.  529,  sec.  2478. 


the  beneficial  owners  of  the  property.  It  is 
the  duty  of  the  government  to  distribute  the 
land  among  the  Indians  entitled  thereto.  If 
the  patent  in  this  case  is  set  aside,  the 
government  will  not  become  the  actnal 
owner  of  the  land;  but  it  will  be  its  datj 
to  allot  it  to  some  other  Indian.  Its  pow- 
er to  perform  its  duty  in  this  respect  should 
not  be  limited,  at  least  during^  the  trust 
period.  It  is  also  to  be  observed  that  by  tiie 
Act  of  April  23,  1904,  33  Stat.  297,  c.  1489, 
[10  Fed.  SUt.  Ann.  p.  141],  ...  the  Sec- 
retary of  the  Interior  is  given  power  during 
the  whole  of  the  trust  period  to  cancel  the 
trust  patent  under  certain  conditions.  It 
would  seem  strange,  indeed,  to  limit  the  pow- 
er of  the  courts  with  reference  to  such  pat- 
ents to  six  years,  when  a  similar  power  is 
given  to  an  administrative  officer  for  25 
years.  The  defense  based  upon  this  statntt 
of  limitations  cannot  prevaiL"* 


Administrative  and  not  legislative  power  is  conferred  by  this  section. 
George,  (1913)  228  U.  S.  14,  33  S.  Ct.  412,  67  U.  S.  (L.  ed.)  712. 


United  States  v. 


Vol.  VI,  p.  533,  sec.  1. 

Act  constitutional.  —  In  Golconda  Cattle 
Co.  V.  United  States,  (C.  C.  A.  9th  Cir. 
1912),  201  Fed.  281,  the  court  said:  "The 
United  States  has  a  clear  right  to  legislate 
for  the  protection  of  the  public  lands  and 
to  exercise  what  is  called  a  police  power 
to  make  the  protection  effective,  even  though 
there  may  be  some  inconvenience  or  slight 
damage   to   individual   proprietors." 

Purpose  of  statute.  —  To  the  same  efTect  as 
the  original  note,  see  United  States  v.  Pa- 
cific Live  Stock  Co.,  (D.  C.  Nev.  1910),  192 
Fed,  443;  United  States  v.  Rindge,  (S.  D. 
Cal.  1913),  208  Fed.  611. 

In  United  States  v.  Bernard,  (C.  C.  A. 
9th  Cir.  1913),  202  Fed.  728,  the  court 
said:  "As  we  construe  that  act,  it  was  its 
purpose,  first,  to  render  illegal  all  inclos- 
ures  of  public  lands;  and,  second,  to  en- 
lar*»e  the  equitable  jurisdiction  of  the  Cir- 
cuit Courts  in  the  matter  of  enjoining  such 
inclosures,  and  to  extend  it  to  injunctions 
against  maintaining  fences  on  lands  other 
than  the  public  lands,  with  the  effect  to 
inclose  the  public  lands;  also  to  confer  the 
same  jurisdiction  upon  the  District  Courts. 
Its  effect  is  to  give  to  the  courts  of  the 
United  States  jurisdiction  in  equity  over 
such  a  case  as  the  case  at  bar,  and  it  should 
be  held  that  the  jurisdiction  is  as  broad  as 
the  ordinary  jurisdiction  of  courts  of  equity 
in  the  classes  of  cases  in  which  injunctions 
may  issue,  and  that  it  comprehends  the 
granting  of  any  appropriate  relief  ordi- 
narily incidental  to  such  a  suit,  such  as  an 
accounting  and  the  awarding  of  damages." 

Inclosure  erected  in  good  faith.  —  Tnclos- 
ure  of  any  of  the  public  land,  except  under 
bona   fide    claim    or    title   thereto,   is   made 
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unlawful  by  this  statute,  and  it  matters 
not  what  the  intent  of  the  parties  may 
have  been  in  making  the  inclosure.  Gol- 
conda Cattle  Co.  v.  United  States,  201  Fed. 
(C.  C.  A.  9th  Cir.  1912),  281  affirming  (1912) 
196  Fed.  240,  wherein  the  court  said:  "There 
are  some  expressions  in  the  opinion  of  this 
court  in  Potts  v.  United  States,  114  Fed. 
52,  51  C.  C.  A.  678,  which  seem  to  consider 
the  intent  with  which  an  inclosure  upon  the 
public  domain  has  been  made  as  a  material 
element  in  proving  guilt  under  a  criminal 
charge  brought  for  violation  of  section  3  of 
the  act.  But  the  facts  of  that  case  and  the 
section  of  the  statute  examined  make  it 
distinguishable  from  the  question  now  be- 
fore us.  In  Bircher  v.  United  States,  169 
Fed.  589,  95  C.  C.  A.  87,  this  court  held  that 
under  an  indictment  under  section  1  of 
the  act  the  test  of  criminality  is  'whether 
the  person  who  committed  the  act  had.  at 
the  time  of  committing  it,  color  or  claim 
of  title,  or  asserted  right  under  the  land 
laws.'  The  court  said  of  the  act:  'It  makes 
punishable  the  act  of  unlawfully  inclosing 
the  government  lands,  and  it  makes  pun- 
ishable the  act  of  unlawfully  maintaining 
an  inclosure,  whether  the  person  maintain- 
ing the  same  was  the  person  who  erected 
it,  or  whether,  at  the  time  when  it  was 
erected,  it  was  erected  with  or  without  au- 
thority of  law.'  In  Homer  v.  United  States. 
185  Fed.  741,  108  C.  C.  A.  79,  the  Court 
of  Appeals  of  the  Eighth  Circuit  reaffirmed 
its  opinion  in  the  Camfield  Case  (Camfield 
V.  United  States.  167  U.  S.  518,  17  Sup.  Ct 
864,  42  L.  ed.  260),  by  expressly  deciding 
that  one's  intent  in  building  a  fence*  is  im- 
material  if  in   fact  it   incloses  public  land. 


Vol  VI,  p.  533,  sec.  1. 


PUBLIC  LANDS. 


Vol.  Z,  p.  358. 


The  court  goes  on  to  distinguish  carefully 
what  was  before  the  Supreme  Court  when 
the  Camfield  Case,  supra,  was  considered  on 
appeal,,  and  concludes  that  the  opinion  by 
Justice  Brown,  when  taken  as  a  whole  and 
construed  with  relation  to  the  issues  be- 
fore the  court,  necessarily  was  that  build- 
ing a  fence  on  one's  own  land  without  an 
intention  of  including  lands  of  the  United 
States  was  no  defense,  if  in  fact  the  lands 
involved  were  actually  inclosed.  In  Hanley 
V.  United  Stotes,  186  Fed.  711,  108  C.  C.  A. 
581,  the  question  of  necessity  for  intent 
seems  not  to  have  been  directly  involved." 

Liberal  constmction  of  act.  —  The  courts 
will  give  effect  to  the  broad  purpose  of  the 
act  to  prevent   unlawful   occupancy   of   the 
public  domain,   by  avoiding  a  construction 
which  will   narrowly   confine   the   definition 
of   what   constitutes   an    inclosure   to   cases 
only    where    there    is '  literally    a    complete 
separation   of   a  tract  bv   means   of   fences 
or    other    barriers    in    which    there    are    no 
openings   through    which    settlers    and    live 
stock  may  pass  to  and  fro.    The  spirit  and 
true   intention   of   the   act   are   inconsistent 
with   such  an  interpretation;    its  substance 
is    violated    if    there    be    a   surrounding    of 
any  tract  of  public  land  by  means  of  fences 
or   other  barriers,   or  both,   which   do   in   a 
practical    way    and    for    all    practical    pur- 
poses   withdraw    the    tract    so    surrounded 
from    free    access    by    those    seeking    homes 
upon   the   public   domain,   or   from   free   ac- 
cess   by    live    stock    which    by    acquiescence 
may    graze    upon    the    public    range.      Gol- 
conda  Cattle  Co.  v.  United  States,  (C.  C.  A. 
9th  Cir.  1912),  201  Fed.  281. 

The  word  "or**  preceding  the  words  "an  as- 
serted right*'  should  be  *'nor,'*  and  then  the 
statute  would  be  rendered  clear.     It  would 


then  read  "no  claim  or  color  of  title,"  etc., 
"nor  an  asserted'  right."  Lillis  v.  United 
States,  (C.  C.  A.  9th  Cir.  1911),  190  Fed. 
630. 

Common-law  rights.  —  Irrespective  of  this 
act,  the  United  States  has  all  common-law 
rights  of  an  individual,  in  respect  to  dep- 
redations committed  on  the  public  lands. 
United  States  v.  Bernard,  (C.  C.  A.  9th 
Cir.  1913),  202  Fed.  728. 

Completeness  of  inclosure.  —  In  United 
States  V.  Golconda  Cattle  Co.,  (D.  C.  Nev. 
1012),  196  Fed.  240,  the  court  said:  **There 
is  some  authority  for  the  proposition  that 
an  incomplete  inclosure  is  not  an  unlawful 
inclosure  within  the  meaning  of  this  stat- 
ute. The  act  declares,  however,  that  'all 
incloeures  of  any  public  lands'  made  with- 
out claim  or  color  of  title  are  unlawful, 
and  the  maintenance  of  any  such  inclosure 
is  forbidden  and  prohibited.  The  purpose 
of  Congress  was  to  prohibit  those  who  were 
•  without  claim  or  color  of  title  from  so 
fencing  such  lands  as  to  acquire  exclusive 
use,  or  prevent  the  common  use  thereof. 
It  is  not  reasonable  to  think  Congress  in- 
tended it  should  be  lawful  to  exclude  the 
public  from  government  land  up  to  that 
point  where  such  exclusion  fails  to  be  com- 
plete exclusion,  and  the  inclosure  does  not 
amount  to  a  complete  inclosure.  If  the 
statute  prohibits  complete  inclosure  only, 
then  a  single  20-foot  gap  in  40  miles  of 
fence  surrounding  a  tract  of  government 
land  would  entirely  eliminate  any  question 
of  unlawfulness,  and  yet  the  purpose  of  the 
act  would  probably  be  as  effectually  de- 
feated as  if  there  were  no  gap.  I  cannot 
yield  my  assent  to  such  a  construction  of 
this  act.  It  must  be  interpreted  with  a 
view  to  effect  its  obvious  purpose." 


Vol.  VI,  p.  536,  sec.  4. 

Violation  a  defense  to  action  for  purchase 
price. —  A  paragraph  of  answer,  interposed 
in  a  suit  on  notes,  and  to  foreclose  a  trust 
deed,  given  for  the  purchase  price  of  the 
land  included  in  the  trust  deed,  which  sets 
up   as  a  defense  that  the  contract  by  which 


the  land  was  acquired  and  the  consideration 
for  the  notes  secured  by  the  trust  deed  was 
in  violation  of  the  penal  provisions  of  this 
act,  states  a  good  defense.  Third  Nat.  Exch. 
Bank  of  Sandusky,  Ohio,  T.  Smith,  (N.  M. 
1912)    125  Pac.  632. 


I/Ol.  X,  p.  358.     [Act  of  March  4  190^.-] 


Construction  of  statute.  —  In  construing 
his  act  the  court  in  the  case  of  In  re  James 
D.  C.  Mont.  1912),  195  Fed.  981,  said: 
Wherein  the  statute  says  aflidavits  may 
•e  'made  before'  the  Commissioner,  it 
loans  that  they  may  be  executed  before 
im — i.  e.,  subscribed  and  sworn  to  by  the 
fTiant  before  him — and  means  no  more. 
he  official  duty  of  the  Commissioner  is  to 
dminister  the  oath  and  attach  his  jurat  to 
le  affidavit,  and  no  more.  For  this  serv- 
e  the  statutory  fee  is  25  cents.  The  af- 
davit  is  'made  before'  the  officer  when 
ihscribed  and  sworn  to  before  him,  by 
homevet  drafted,  and  it  is  'made  before' 
le   officer  when  so  subscribed  and  sworn  to 
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before  him,  though  theretofore  drafted  by 
the  officer.  It  is  no  part  of  the  officer's 
duty  to  draft  affidavits  in  whole  or  in  part, 
as  by  completing  the  skeleton  form  thereof 
with  matter  of  substance.  Such  drafting 
of  the  affidavit  may  be  done  by  anybody, 
and  needs  be  done  before  nobody,  and  such 
drafting  is  no  part  of  the  ceremony  where- 
in the  affidavit  is  'made  before'  the  Com- 
missioner. If  the  officer  actually  drafts  the 
affidavit  or  any  portion  thereof,  it  is  a 
service  rendered  beyond  his  official  duty; 
and  this  statute  does  not  forbid  making  a 
charge  therefor  and  any  charge  upon  which 
the  parties  agree,  or,  in  the  absence  of 
agreement,    that    the    service    is    reasonably 


Vel.  X,  p.  868. 


PUBLIC  OFFICERS. 


Vol  VI,  p.  595,  mc  \m. 


worth.  For  completinff  the  application  part 
of  such  combined  applications  and  affidavits, 
the  Commissioner  may  likewise  legally 
charge  and  receiTe  compensation,  as  for 
services  beyond  his  official  duty  and  in  the 
capacity  of  employee.  United  States  com- 
missioners are  located  throughout  the 
states  where  settlers  are  entering  public 
lands,  and  for  their  conTenience.  They  us- 
ually are  supplied  with  information  in  ref- 
erence to  vacant  lands,  impart  it  to  and 
otherwise  advise  settlers,  keep  a  supply  of 
such  printed  and  prescribed  olank  applica- 
tions, affidavits,  or  forms  as  the  Land  De- 
partment insists  upon,  prepare  them  for 
applicants,  draft  necessary  affidavits  for 
which  there  are  no  prescribed  and  printed 
forms  and  some  of  which  may  extend  to 
many  pages  and  require  much  skill  and 
ability,    secure    needed    copies    of    records, 


transmit  the  settler's  application  sad  moi- 
ev  to  the  proper  land  office,  and  veil  Km 
the  settlers  in  many  ways,  often  tariag 
them  much  time,  labor,  and  money.  Ii 
many  places  there  is  no  one  conveniently 
at  hand  to  render  such  services  bot  tlie 
Commissioner.  These  services  are  rendend 
as  an  employee,  and  not  as  an  officer,  ud 
it  is  not  the  intent  of  the  statute  that  tber 
may  not  be  charged  and  compensated  for. 
With  them  the  statute  has  naught  to  do. 
Let  it  be  noted,  however,  that  the  ciiargei 
for  services  in  the  line  of  official  duty  tsd 
the  charges  for  services  in  the  line  of  u 
employee  should  not  be  confused,  but  be 
made  separate  and  distinct  to  the  settkr'i 
understanding  and  knowledge  that  the  lat- 
ter may  not  serve  as  a  cloak  for  excess  ia 
the  former  and  mask  a  violation  of  the  stat- 
ute involved." 


Vol.  X,  p.  363.    [.Act  of  March  S,  1905.-] 

ThU  act  U  cited  in  United  States  ▼.  Minidoka  A  S.  R;  Co^  (0.  &  A.  Hk  dr.  1911)  UO  Fei 
491. 

1 909  Supp.,  p.  547.     iAct  of  March  10, 1908.-] 


A  corporation  may  be  punished  under  this 
amendment,  and  this  is  so  though  the  of- 
fense was  committed  before  its  passage. 
United  States  v.  Pacific  Live  Stock  Co., 
(D.  C.  Nev.  1910),  192  Fed.  443,  wherein 
the  court  said:  "It  is  urged  that  the  act 
as  amended  is  an  ex  post  facto  law  as 
against  the  defendant,  because  it  was 
passed  after  the  commission  of  the  offense 
charged,  because  it  imposes  a  punishment 
where  none  was  imposed  by  the  act  under 

1912  Supp.,  p.  321,  sec.  1. 

Right  of  withdrawal  prior  to  this  act.— 
Neither  the  Secretary  of  the  Interior  nor  the 
President,  under  the  expressed  or  implied 
powers  conferred  upon  them  to  administer 
the  land  laws,  and  to  make  all  the  needed 
rules  and  regulations  with  reference  there- 


which  the  indictment  was  found,  and  that 
the  court  in  fixing  the  punishment  must  be 
guided  by  the  provisions  of  the  act  as  it 
stood  when  the  offense  was  committed;  that 
the  judgment  must  conform  strictly  to  the 
statute,  and  impose  both  fine  and  impriaoa- 
ment,  otherwise  it  is  void ;  consequently,  as 
a  corporation  cannot  be  imprisoned,  no  val- 
id judgment  can  be  entered  in  this  case 
against  the  defendant.  I  am  unable  to 
yield  my  assent  to  this  reasoning." 


to,  had  power  to  withdraw  lands  from  lo- 
cation, settlement,  selection,  etc.,  under  the 
public  or  mineral  land  laws  of  the  United 
States  prior  to  the  passage  of  this  aei 
United  States  v.  Midwest  Oil  Go,  (D.  C 
Wyo.  1913 )«  206  Fed.  141. 


PUBLIC  OFFICERS. 


Vol.  VI,  p.  595,  sec.  1765. 

Special  disbursing  agent.  —  Where  the 
facts  showed  that  the  appointment  of  the 
plaintiff  as  a  ''special  disbursing  agent"  was 
not  an  appointment  to  a  separate  and  dis- 
tinct office  from  those  already  held  by  him, 
but  was  merely  an  order  requiring  him  to 
perform  additional  services  in  the  way  of  dis- 
bursing public  moneys,  it  was  held  that  the 


pa3rment  for  the  extra  aerivces  was  prohilited 
Dy  the  terms  of  this  section  without  referenee 
to  the  fact  that  the  appellant  ahresdy  held 
offices  whose  salary  or  annual  compensation 
amounted  to  more  than  two  thousand  fi^< 
hundred  dollars.  Evans  t.  United  States. 
(1913)  226  U.  S.  667,  33  S.  Ct.  133,  67  C 
S.   (L.  ed.)    353. 
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Vol  VI,  p.  614. 


RAILROADS. 


Vol  VI,  p.  752,  MC.  1. 


Vol.  VI,  p.  614.     lAct  of  Feb.  8, 1899.^ 


This  statute  affects  only  Federal  ofSdals.  —  Pullman  Co.  t.  Groom.  (191S)  2S1  U.  S.  671. 
34  S.  U.  182. 


RAILROADS. 

Vol.  VI,  p.  752,  sec.  1.      LAct  of  March  S,  189S.] 


The  primary  object  of  the  statute  was  to 
require  railroads  to  equip  trains  engaged  in 
interstate  traffic  with  air  brake  appliances, 
so  as  to  minimize  the  dangers  to  the  passen- 
gers and  crews;  but  obviously  it  was  never 
intended  to  require  such  appliances  to  be 
coupled  up  or  connected  while  cars  are  being 
hauled  by  a  switching  engine  from  one  yard 
to  another,  or  shunted  out  at  different  points, 
and  are  not  actually  engaged  in  interstate 
traffic.  United  States  v.  New  York  Cent,  ft 
H.  R.  R.  Co.,  (W.  D.  N.  y.  1913)  205  Fed. 
428. 

Constitutionality.  —  The  Safety  Appliance 
Law  is  not  repugnant  to  the  constitution. 
Chicago  Junction  R.  Co.  v.  King,  (1911)  222 
U.  S.  222,  32  S.  Ct.  79,  66  U.  8.  (L,  cd.) 
173. 

Switching  operations.  —  This  act  does  not 
apply  to  switching  operations.  Erie  R.  Co. 
V.  United  States,  (C.  C.  A.  3d  Cir.  1912)  107 
Fed.  287,  wherein  the  court  said:  ''Its  pur- 
pose was  to  compel  railroads  to  equip  trains 
m  interstate  transit  with  air  brakes,  thereby 
contributing  not  only  to  the  safety  of  pas- 
sengers and  crews,  but  saving  brakemen,  so 
far  as  possible,  from  the  dangers  incurred  in 
manipulating  hand  brakes.  That  it  was 
meant  to  apply  to  train  transit  as  contrasted 
with  switching  operations  is  clear,  not  only 
from  the  essentially  different  character  of  the 
operation,  but  from  the  wording  of  the  act  it- 
self. Railroad  men  recognize  in  the  terms 
'switching  crew'  and  'train  crew'  the  differ- 
ence between  the  two  occupations.  Switch- 
ing is  recognized  as  the  more  dangerous 
work  and  as  calling  for  the  most  agile  and 
expert  of  men,  and  in  language  of  the  act  it- 
self, 'on  its  line,'  'in  moving  interstate  traf- 
fic,' 'to  run  any  train  in  such  traffic,'  'con- 
trol its  speed  without  requiring  brakemen  to 
use  the  common  hand  for  that  purpose,'  are 
all  fittingly  used  in  describing  a  train  on  its 
line  proper  running  in  such  traffic  and  within 
such  control  by  its  engineer,  rather  than  to 
describe  the  sorting  and  switching  work  car- 
ried on  in  a  terminal  switching  yard.  In- 
deed, a  court  in  its  observation  of  the  prac- 
tical operation  of  railroads  takes  judicial 
notice  of  the  fact  that  the  transportation 
work  of  a  great  modern  railway  covers  two 
distinct  fields  of  operation — one,  the  haul- 
ing of  its  trains  in  transit;   and  the  other, 
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the  assemblage  and  distribution  of  the  cars 
into  such  trains  at  terminal  points." 

But  in  La  Mere  v.  Railway  Transfer  Co., 
(Minn.  1014)  146  N.  W.  1068,  it  was  held 
that  the  act  applied  to  an  engine  and  15  cars 
loaded  and  switched  in  the  yards  of  the  de- 
fendant transfer  railway  company,  and  placed 
upon  a  track  set  apart  for  the  use  of  a  par- 
ticular road,  and  thereafter  moved  by  the  en- 
gine and  crew  some  six  or  seven  blocks,  a 
distance  of  something  like  a  half  mile,  across 
a  number  of  switches,  and  across  and  along 
the  two  parallel  main  tracks  of  an  inde- 
pendent railroad,  and  into  the  yards  of  the 
company  to  which  the  cars  belonged. 

Whether  the  Safety  Appliance  Act  applies 
to  Porto  Rico  was  raised  but  not  decided  in 
American  R.  Co.  of  Porto  Rico  v.  Birch, 
(1912)  224  U.  S.  547,  32  S.  Ct.  603,  66  U.  S. 
(L.  ed.)   879. 

Train.  —  In  United  States  v.  Grand  Trunk 
Ry.  Co.  of  Canada,  (W.  D.  N.  Y.  1913)  203 
Fed.  775,  the  court  said:  "In  Webster's  Dic- 
tionary the  word  'train'  is  defined  as  a  'con- 
nected line  of  cars  or  carriages  on  a  railroad.' 
In  Detroit  City  Ry.  v.  Mills,  (1891)  85 
Mich.  634,  48  N.  W.  1007,  it  is  stated  that 
'a  train  is  a  continuous  or  connected  line  of 
cars  or  carriages  on  a  railroad.'  In  Dacev 
V.  Old  Colony  R.  Co.,  (1891)  153  Mass.  112, 
26  N.  E.  437,  and  in  Carson  v.  Boston  &  A. 
R.  Co.;  (1895)  164  Mass.  623,  42  N.  E.  112, 
a  train  is  defined  to  be  'a  locomotive  and  one 
or  more  cars  coupled  together  and  run  upon 
a  railroad.'  These  definitions  induce  the  be- 
lief that  Congress,  in  enacting  the  Safety 
Appliance  Act,  used  the  word  'train'  in  the 
ordinary  and  not  the  technical  sense,  re- 
gardless of  the  varying  rules  and  practices 
of  carriers.  The  Supreme  Court  of  the 
United  States  in  Johnson  v.  Southern  Pac. 
Co.,  (1904)  196  U.  S.  1,  25  S.  a.  168,  49 
U.  S.  (L.  ed.)  363,  supports  the  view  that, 
even  though  the  statute  was  in  derogation  of 
the  common  law,  it  should  not  be  so  strictly 
construed  as  to  defeat  the  purpose  of  Con- 
gress, and  it  was  there  held  that  locomotive 
engines  are  included  in  the  act  under  the 
words  'any  car.'  By  a  parity  of  reasoning 
the  words  'any  train'  are  believed  to  clearly 
include  all  trains  having  cars  coupled  to- 
gether and  locomotives  drawing  them,  irre- 
spective of  whether  a  caboose  is  attached  or 
markers  displayed." 


Vol  VI,  p.  7S2,  MC.  1. 


RAILROADS, 


Vol.  VI,  p.   /53, 


'^Brtkemen."  —  Congress,  in  requiring  % 
train  to  be  *'80  equipped  with  power  or  train 
brakes  that  the  engineer  on  the  locomotive 
drawing  such  train  can  control  its  speed 
without  requiring  brakemen  to  use  the  com- 
mon hand  brake  for  that  purpose/'  employed 
the  word  **brakemen"  generically  as  includ- 
ing any  and  all  men,  whether  specitically 
known  as  '^conductors"  or  **brakemen"  or 
"yard  foremen"  or  ** switchmen,"  whose  du- 
ties in  connection  with  the  train  would  oblige 
them  to  use  the  common  hand  brakes  in  the 
absence  of  air  brakes,  and  intended  that  the 
engineer^ should  be  able  to  "control  the  speed" 
and  bring  quickly  to  a  standstill  a  train 
moving  slowly  through  a  congested  region 
of  drawbridges  and  railroad  crossings,  as  well 
as  a  train  moving  rapidly  on  a  single  clear 
track  in  the  country.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  United  States,  (C.  C.  A.  7th  Cir. 
1912)   198  Fed.  637. 


Negligence  as  a  nuterUl  fmct.  —  The  fill- 
ure  of  a  railroad  eompanj  to  hmve  the  air 
brakes  in  operation  in  an  interstate  raofe- 
ment  makes  it  liable  to  an  employee  ia- 
jured  proximately  because  of  aueh  failure,  re- 
gardless of  its  actual  negligence.  La  Mere 
v.  Railway  Transfer  Co.,  (Minn.  1914)  145 
N.  W.  1068. 

The  circumfttance  that  a  state  atatnte  cov- 
ers acts  of  negligence  of  railroad  compaaics 
in  respect  to  their  cars,  roadbed,  machinery, 
etc.,  subjects  dealt  with  by  the  Safety  Ap- 
pliance Act,  doee  not  afford  any  substantial 
ground  for  the  contention  that  the  statute  is 
involved  in  so  far  as  it  imposed  liability 
for  an  injury  to  an  employee  arising  from 
the  negligence  sC  <«  co-employee.  Miaaonh 
Pac.  R.  Co.  V.  Castle,  (1912)  224  U.  S.  541, 
32  B.  Ct  606,  56  U.  S.  (L.  ed.)  875. 


Vol.  VI,  p.  753,  sec.  2. 

What  cars  included — In  general,  —  "The 
terms  of  this  act  are  such  that  its  applica- 
tion depends,  first,  upon  the  carrier  being 
engaged  in  interstate  commerce  by  railroad, 
and,  second,  upon  the  use  of  the  car  in  mov- 
ing interstate  traffic.  It  did  not  embrace  all 
cars  used  on  the  line  of  such  a  carrier,  but 
only  such  as  were  used  in  interstate  com- 
merce.     Southern   R.    Co.  v.   United   States, 

(1911)  222  U.  S.  20,  25,  32  S.  Ct.  2,  66  U. 
S.  (L.  ed.)  72.  The  act  was  amended  March 
2,  1903,  32  Stat.  943,  c.  976,  [10  Fed.  Stat. 
Annot.  p.  375]  bo  as  to  include  'all  cars  used 
on  any  railroad  engaged  in  interstate  com- 
merce.'    Brinkmeier  v.  Missouri  Pac.  R.  Co., 

(1912)  224  U.  S.  268,  32  S.  Ct.  412,  56  U.  S. 
(L.  ed.)    758. 

"That  the  federal  act  includes  not  only 
cars  when  in  use  in  interstate  commerce,  but 
also  cars  commonly  used  on  railways  so  en- 
gaged, even  though  the  car  is  at  the  par- 
ticular time  loaded  at  one  point  in  a  state, 
and  delivered  at  another  point  in  the  same 
state,  or  when  unloaded,  or  when  transported 
in,  or  as  part  of  a  train  engaged  in,  or  on 
a  railroad  doing  an  interstate  business,  and 
the  use  of  defective  cars  forbidden,  is  no 
longer  an  open  question."  Southern  Ry.  Co. 
V.  Railroad  Commission,  (Ind.  1913)  100 
N.  E.  337. 

A  defective  car  not  excluded  from  com- 
morcial  use  and  from  connection  with  other 
vehicles  commercially  employed  must  be 
equipped  with  automatic  couplers.  Southern 
Rv.  Co.  V.  Snvder,  (C.  C.  A.  6th  Cir.  1913) 
2()5  Fed.  868.  " 

This  a^t  applies  to  a  defective  car  or  en- 
gine used  in  moving  a  box  car  from  one 
switch  track  to  another  in  defendant's  yards, 
when  the  purpose  of  moving  such  car  is  to 
load  it  with  merchandise  for  shipment  into 
another  state.  Breske  v.  Minneapolis  &  St. 
L.  R.  Co.,  (1911)  115  Minn.  380,  132  N.  W. 
337,  wherein  the  court  said:  "Congress  did 
not  intend  the  act  to  apply  to  defective  cars 
which,  though  standing  on  the  tracks  of  rail- 
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roads  engaged  in  interstate  commerce,  wen 
not  being  used  in  such  commerce.  When  a 
car  used  to  carry  an  interstate  shipment 
reaches  its  destination  and  is  unloaded,  it 
ordinarily  thereupon  ceases  to  be  'used'  is 
moving  interstate  commerce.  Where,  how- 
ever, after  an  interstate  carriage,  the  ear  is 
to  return  empty  to  the  state  from  which  it 
came,  it  is  considered  as  within  the  act 
throughout  its  trip,  including  the  time  be- 
tween its  unloading  and  the  beginning  of  the 
return  trip.  But  if,  after  discharging  its  in- 
terstate cargo,  the  car  is  used  in  intrastate 
traffic,  or  if  it  remains  idle  in  the  yards  or 
shops,  awaiting  repairs,  or  awaiting  a  fu- 
ture use  for  state  or  interstate  business  as 
may  afterwards  be  determined,  it  is  not  while 
so  idle,  'used  in  moving  interstate  com- 
merce.' It  is  also  the  law  that,  though  the 
defective  car  is  not  itself  being  used  in  in- 
terstate business,  yet  if  it  is  being  hauled  ia 
a  train  which  contains  cars  that  are  being 
used  in  moving  interstate  commerce,  the 
Safety  Apppliance  Act  applies." 

Car  on  private  stDttch  track.  —  This  sec- 
tion applies  to  cars  on  a  private  switch  track 
where  it  appears  that  the  railroad  is  per- 
mitted to  use  such  track  in  connection  witfa 
its  interstate  business.  Gray  v.  Louisville  k 
N.  R.  Co.,   (E.  D.  Tenn.  1912)    197  Fed.  874. 

Movement  of  car  for  repairs.  —  Where  a 
railroad  moves  a  car  for  repairs  in  connec- 
tion with  other  cars  for  commercial  use  it  is 
subject  to  the  provisions  of  this  act.  Grav 
V.  Louisville  &  N.  R.  Co.,  (E.  D.  Tenn.  1912*) 
197  Fed.  874. 

A  "car"  does  not  include  the  tender  of  a 
locomotive  and  an  automatic  coupler  betweeo 
tliem  is  not  required.  Pennell  v.  Philadel- 
phia &  R.  Ry.  Co.,  (1914)  231  U.  S.  675,  34 
S.  Ct.  220,  affirming  Pennell  v.  Philadelphia 
&  R.  Ry.  Co.,  (C.  C.  A.  3d  Cir.  1913)  203 
Fod.  68 i.  In  the  latter  case  the  court  said: 
"The  union  of  engine  and  tender  is  in  a  large 
measure  a  permanent  one,  and  the  act  of 
joining  the  two  is  of  such  rare  occurrence. 


Vol.  VI,  p.  753,  sec.  2. 
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Vol.  VI,  p.  753,  sec.  2. 


and  is  so  alien  to  transportation,  and  an  ac- 
cident resulting  from  the  joining  of  such 
parts  so  unheard  of,  that  Congress  could  not 
have  had  ijt  in  view  to  require  an  automatic 
coupler  at  that  point." 

Each  car  must  have  couplers  which  can  be 
uncoupled  without  requiring  men  to  go  be- 
tween the  cars.  If  these  requirements  are 
not  complied  with  in  the  case  of  a  given  car, 
the  noncompliance  cannot  be  excused  by  say- 
ing that  some  other  car  coupled  to  it  at  the 
time  had  couplers  which  did  answer  the  re- 
quirements of  the  act.  Central  Vermont  Ry. 
Co.  V.  United  States,  (C.  C.  A.  1st  Cir.  1913) 
205  Fed.  40. 

Coupling  and  uncoupling  included.  —  To  the 
same  effect  as  the  original  note,  see  Mont- 
gomery V.  Carolina  &  N.  W.  R.  Co.,  (N.  C. 
1913)  80  S.  E.  83. 

The  act  does  not  require  the  installation 
of  a  device  for  disconnecting  the  air  hose, 
there  being  a  substantial  distinction  between 
this  and  uncoupling  cars.  Yost  v.  Union 
Pac.  R.  Co.,  (1912)  245  Mo.  219,  149  S.  W. 
577, 

Elind  of  coupler  required.  —  Any  standard 
coupler  which  will  couple  automatically  by 
impact,  and  which  can  be  uncoupled  without 
requiring  men  to  go  between  the  ends  of 
cars,  will  satisfy  the  statutes.  Devine  v.  Chi- 
cago &  C.  R.  R.  Co.,  (1913)  259  111.  440,  102 
N.  E.  803. 

In  Morris  v.  St.  Louis  Southwestern  Ry. 
Co.,  (Tex.  1913)  158  S.  W.  1055,  wherein  it 
appeared  that  engine  and  car  were  equipped 
with  couplers  which,  notwithstanding  a  de- 
fect in  the  one  on  the  car,  if  properly  ad- 
justed for  the  purpose  would  couple  auto- 
matically by  impact,  and  did  not  appear  that 
in  order  to  so  adjust  the  couplers  it  was 
necessary  for  some  one  to  go  between  the 
ends  of  the  engine  and  car,  it  was  held  that 
a  directed  verdict  for  the  defendant  was  not 
error.  The  court  said:  "For  aught  appear- 
ing in  the  record  to  the  contrary,  the  coup- 
lers could  have  been  so  adjusted  by  the  ma- 
nipulation of  rods  or  levers,  or  otherwise,  by 
a  person  standing  entirely  from  between  the 
ends  of  the  engine  and  car.  If  they  could 
have  been  so  adjusted,  it  is  clear  appellee  had 
not  violated  either  of  the  statutes,  and  that 
appellant  was  not  entitled  to  recover  on  the 
ground  that  it  had.  The  burden  being  on  ap- 
pellant to  prove  such  a  violation,  and  he  hav- 
ing failed  to  do  so,  the  trial  court  did  not 
err  in  peremptorily  instructing  the  jury  to 
find  for  appellee." 

Coupler  out  of  repair.  —  To  the  same  effect 
as  the  original  note,  see  Central  Vermont 
Ry.  Co.  V.  United  States,  (C.  C.  A.  1st  Cir. 
1913)  205  Fed.  40. 

A  defective  drawbar  on  the  front  of  a 
locomotive  violates*  the  provision.^  of  the  act. 
Chicago,  M.  &  P.  S.  Rv.  Co.  v.  United  States, 
(C.  C.  A.  9th  Cir.  1912)  196  Fed.  882.  where- 
in the  court  said:  "But  it  is  contended  that 
a  verdict  should  have  been  directed  for  the 
plaintiff  in  error  upon  the  proof  that,  after 
the  unsuccessful  attempt  to  use  the  front  end 
of  the  locomotive  for  the  transfer  of  cars,  thr 
locomotive  was  sent  to  the  roundhouse  and 


813 


reversed,  and  thereafter  the  other  end  only 
was  used.  We  do  not  see  how  that  fact 
mended  the  situation  in  anv  degree  whatever. 
The  defective  drawbar  still  remained  on  the 
front  end  of  the  engine,  and  the  defective  en- 
gine remained  in  use.  It  may  be  true  that 
no  reasonably  prudent  railroad  employe* 
would  have  attempted  to  couple  to  the  front 
end  of  the  locomotive  with  knowledge  of  its 
condition,  but  that  fact  does  not  avoid  the 
violation  of  the  statute.  The  defective  draw- 
bar remained  a  danger  and  a  menace,  and 
when  all  is  said,  the  fact  remains  that  its 
use  in  that  condition  was  prohibited.  We 
are  referred  to  Wabash  R.  Co.  v.  United 
States,  172  Fed.  864,  97  C.  C.  A.  284,  as  au- 
thority for  the  proposition  that  a  locomotive 
engine  used  in  interstate  commerce  need  not 
necessarily  have  an  automatic  coupler  at 
both  ends.  The  court  in  that  case  held  there 
was  no  violation  of  the  Safety  Appliance  Act 
in  the  use  of  an  engine  which  had  originally 
been  equipped  with  automatic  couplers  at  the 
A  end  and  the  B  end,  but  thereafter  the  lock 
chain  had  been  disconnected  and  the  knuckle 
removed  from  the  coupler  at  the  B  end,  leav- 
ing that  coupler  in  such  a  condition  that  no 
other  car  could  be  coupled  thereto  or  un- 
coupled therefrom,  and  where  it  appeared 
that  the  coupler  at  the  A  end  was  the  only 
one  used  at  the  time  in  question  in  moving 
interstate  traffic.  While  with  all  respect  for 
that  court  we  are  inclined  to  doubt  the  cor- 
rectness of  that  ruling,  we  find  it  sufiieient 
for  the  present  case  to  point  to  the  differ- 
ence between  that  case  and  this.  There  the 
coupler  had  been  disconnected  and  the  knuck- 
le taken  out  'in  pursuance  of  a  purpose 
that  it  should  not  be  used.'  In  the  case  at 
bar  the  plaintiff  in  error  was  found  using  a 
defective  coupler  at  one  end  of  the  engine, 
and  thereafter,  having  reversed  the  engine, 
was  found  using  the  other  end  for  the  pur- 
pose of  transferring  cars.  Nothing  was 
shown  indicative  of  a  purpose  to  refrain  from 
using  both  enda  of  the  locomotive  for  coup- 
ling, and  no  portion  of  the  defective  coupling 
device  was  removed.  That  device  remained, 
as  it  was  before,  a  trap  to  the  unwary.  The 
law  may  not  require  that  a  locomotive  shall 
be  equipped  with  couplers  at  both  ends,  but 
it  does  require  that,  if  a  locomotive  is  so 
equipped,  the  couplers  shall  be  such  as  to 
comnlv  with  the  Safety  Appliance  Act." 

Liability  of  railroad  company  —  In  gen- 
eral. —  The  degree  of  diligence  required  by 
the  statute  is  of  the  highest  order,  and  the 
duty  thus  imposed  is  absolute  and  uncondi- 
tional. Therefore  any  failure  on  the  part 
of  a  railroad  company  to  comply  with  its 
requirements  must  necessarily  subject  the 
railroad  company  to  the  penalty  imposed. 
Norfolk  &  W.  Ry.  Co.  v.  United  States,  (C. 
C.  A.  4th  Cir.  1911)    191  Fed.  302. 

The  federal  Safety  Appliance  Act  imposes 
upon  common  carriers  engaged  in  moving  in- 
terstate traffie  by  railroad  the  absolute  dutv 
to  equip  their  cars  with  couplers  "that  will 
at  all  times,  when  operated  in  an  ordinaxr 
and  reasonable  manner,"  couple  automatical- 
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ly  on  impact.     Willett  v.  Illinois  Cent.  R. 
Co.,    (1913)    122  Minn.  613,  142  N.  W.  883. 

This  act  imposes  an  absolute  duty  upon  a 
railroad,  on  a  highway  of  interstate  com- 
merce, to  have  couplers  in  such  condition  at 
all  times  that,  when  operated  in  an  ordinary 
and  reasonable  manner,  the  cars  can  be  un- 
coupled without  requiring  the  operator  to 
go  between  the  cars.  In  this  case  the  opera- 
tor, in  attempting  to  lift  the  pin  to  open  a 
coupler,  "jerked  on  it  and  pulled  up  at  it" 
three  or  four  times,  but  it  would  not  un- 
couple. Another  brakeman  testified  that  he 
soon  thereafter  tried  to  lift  the  pin,  but 
could  not.  Defendant's  witnesses  admitted 
that  it  worked  stiff.  This  was  sufficient  evi- 
dence to  sustain  a  finding  of  the  jury  that 
the  coupler  was  not  such  as  was  required  by 
law.  Popplar  y.  Minneapolis,  St.  P.  &  S.  8. 
M.  R.  Co.,  (1913)  121  Minn.  413,  141  N.  W. 
798. 

If  the  failure  to  have  the  locomotive 
equipped  with  an  automatic  coupler  such  as 
is  required  by  the  statutes  does  no  more  than 
to  bring  about  a  condition  which  makes  the 
injury  possible  by  the  intervention  of  some 
other  disconnected  cause,  then  the  negligence 
complained  of  is  not  the  proximate  cause  of 
the  injury.  Devine  v.  Chicago  &  C.  R.  R. 
Co.,  (1913)  269  111.  449,  102  N.  E.  803. 

What  employees  protected.  —  In  Pennell  v. 
Philadelphia  &  R.  Ry.  Co.,  (1914)  231  U.  8. 
676,  34  8.  Ct.  220,  the  court  said:  ''It  is 
still  an  open  question  whether  the  language 
of  the  act  should  be  so  applied  as  to  protect 
all  employees,  of  whatever  class,  and  to  make 
the  mere  absence  of  an  automatic  coupler,  if 
accident  and  injury  result  to  an  employee, 
enough   for   liability." 

Car  or  locomotive  actually  engaged  in  in- 
terstate oommerce,  —  It  is  not  necessary,  to 
create  a  liability  under  the  federal  statute, 
that  the  car  or  locomotive  in  question  should 
be  actually  engaged  in  interstate  commerce 
at  the  precise  time  when  an  injury  occurs. 
Devine  v.  Chicago  ft  C.  R.  R.  Co.,  (1913) 
269  111.  449,  102  N.  E.  803. 

Vol.  VI,  p.  755,  sec.  4. 

Effect  of  section.  —  This  section  makes  it 
the  absolute  duty  of  the  railway  company  to 
have  the  car  in  use  equipped  with  secure 
handholds,  regardless  of  the  question  of  rea- 
sonable care  to  have  and  keep  them  secure, 
and  where  the  injury  to  the  employee  hap- 


Repeated  and  unsuccessful  efforts  to  mskt 
the  coupler  lever  operate  are  some  cTidnoe 
that  it  was  not  in  the  condition  required  Df 
the  statute.  Nicholas  v.  Chesapeake  &  d 
Ry.  Co.,  (C.  C.  A.  6th  Cir.  1912)  195  Fet 
913. 

The  failure  of  a  coupler  to  tcork  at  wy 
time  sustains  a  charge  of  negligence  sgainst 
the  carrier,  no  matter  how  sli^^ht  the  pull  of 
the  coupling  lever.  Chicago,  R.  I.  ft  P.  B. 
Co.  V.  Brown,  (1913)  229  U.  S.  317,  33  S. 
Ct.  840,  67  U.  S.  (L.  ed.)   1204.  * 

A  coupler  which  fails  to  VHtrh  whe^  ss 
honest  and  reasonable  effort  is  mails  to  oper^ 
ate  it  under  circumstances  and  in  the  nunser 
it  is  designed  to  be  operated  does  not  complj 
with  the  requirements  of  the  act  referred  to. 
Burho  V.  Minneapolis  ft  St.  L.  R.  Co.,  (1913i 

121  Minn.  326,  141  N.  W.  300. 
Sufficiency    of    declaration.  —  See    Grtad 

Trunk  Western  Rv.  Co.  v.  Lindsay,  (CCA. 
7th  Cir.  1912)  201  Fed.  836. 

Duty  of  jury.  —  In  an  action  against  a 
railroad  enga^^  in  interstate  commerce  to 
recover  for  injuries  to  plaintiff,  its  emplojf. 
while  attempting  to  open  a  knuckle  of  ss 
automatic  coupler  on  a  car  then  osed  ia  is* 
terstate  commerce,  it  is  ordinarily  for  tke 
jury,  and  not  the  court,  to  determine  whetli- 
er  or  not  the  coupler  was  such  as  ia  required 
by  the  federal  Safety  Appliance  Act.  Barho 
V.  Minneapolis  ft  St.  L.  R.  Co.,  (1913)  Ul 
Minn.  326,  141  N.  W.  300. 

In  Willett  V.  Illinois  Cent.  R.  Co.,  (l«13j 

122  Minn.  613,  142  N.  W.  883,  it  appeared 
that  couplings  had  been  made  daily  for  mam 
than  a  year  on  a  certain  curve  without  say 
failure  to  couple  automatically  on  impact 
At  the  time  of  the  accident,  the  drawbars  of 
the  cars  to  be  coupled  had  several  inches  of 
play  or  lateral  motion,  and  were  so  far  oat 
of  line  that  the  cars  would  not  couple  auto- 
matically on  impact  on  this  curve.  It  wu 
held  that  the  coturt  could  not  say  as  a  matter 
of  law  that  the  couplers  were  not  defectiTc 
within  the  meaning  of  the  Safety  Applisaee 
Act  nor  that  the  cou^linff  was  attempted  at 
an  improper  place,  and  that  these  questions 
were  properly  submitted  to  the  jury. 


pens  from  an  insecure  handhold,  the  empkij- 
er  is  denied  the  defense  of  assumed  risk  sad 
contributory  negligence.  Galveston,  H.  k  S. 
A.  Ry.  Co.  V.  Kurtz,  (Tex.  1912)  147  S.  W. 
668. 


Vol.  VI,  p.  755,  sec.  5. 

''Freight  cars"  as  used  in  the  section  in- 
cludes locomotives.  Chicago,  M.  ft  P.  S.  Ry. 
Co.  V.  United  States,  (C.  C.  A.  9th  Cir.  1912) 
196  Fed.  882,  wherein  the  court  said:  "The 
plaintiff  in  error  contends  that  this  was 
error,  for  the  reason  that  locomotives  are  not 
included  in  the  designation  'freight  cars' 
as  used  in  section  6  of  the  act.    It  is  admit- 
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ted  that  in  Johnson  v.  Southern  Pacific  Co.. 
196  U.  S.  1,  26  Sup.  Ct.  168,  49  L.  ed.  361 
in  construing;  section  2  of  the  act,  wbirh 
prohibits  the  use  oi  cars  in  interstate  traffic 
unless  equipped  with  automatic  couplers,  it 
was  held  that  locomotives  are  included  is 
the  term  'cars,'  but  it  is  argued  that  *c$n 
is  a  general  term,  and  may  well  include  t^^ 


Vol  VI,  p.  755,  sec.  5. 
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kinds  of  rolling  stock,  whereas  'freight  cars' 
is  a  specific  designation  of  certain  kinds  of 
ears,  and  its  meaning  is  not  to  be  extended 
beyond  the  precise  terms  used.  In  the  John- 
son Case  the  court  said:  'Tested  by  context, 
subject-matter  and  object  "any  car"  meant  all 
kinds  of  cars  running  on  the  rails,  including 
locomotives,  and  this  fact  is  supported  by 
the  dictionary  definitions  and  by  many  ju- 
dicial decisions^  some  of  them  having  been 
rendered  in  construction  of  this  act.'  We 
think,  in  view  of  the  language  of  the  act  and 
its  purpose,  it  was  intended  to  include  with- 
in the  term  'freight  cars'  all  cars  used  in 
the  movement  of  freight,  whether  freight  was 
actually  stored  in  them  or  they  were  used 
for  the  purpose  of  moving  the  train,  and 
that  there  is  included  therein  the  locomotive 
at  the  head  of  the  train  and  the  caboose  at 
the  other  end.  The  evils  to  be  remedied  and 
the  dangers  to  be  averted  were  just  as  great 
and  demanded  legislation  as  much  in  the 
case  of  a  locomotive  as  in  the  ease  of  any 
car  in  the  train.  But  all  doubt  is  removed 
by  Act  March  2,  1903,  c.  976,  32  Stat.  943, 
[10  Fed.  Stat.  Ann.  375],  which  amended 
the  prior  act,  and  enacted  thai  its  provisions 
and  requirements  relating  to  automatic  coup- 
lers and  heights  of  drawbars,  etc.,  'shall  be 
held  to  apply  to  all  trains,  locomotives,  ten- 
ders, cars  and  similar  vehicles  used  on  any 
railroad  ene^aged  in  interstate  commerce.'  In 
Southern  Railway  v.  United  States,  222  U. 
S.  20,  the  court  said  that  the  efifect  of  this 


amendment  was  to  enlarge  the  scope  of  the 
prior  act.  Said  the  court:  *For  these  rea- 
sons it  must  be  held  that  the  original  act, 
as  enlarged  by  the  amendatory  one,  is  in- 
tended to  embrace  all  locomotives,  cars  and 
similar  vehicles  used  on  any  railroad  which 
is  a  highway  of  interstate  commerce." 

noncompliance  with  standard  height.  —  In 
Atchison,  T.  &  S.  F.  R.  Co.  v.  United  SUtes, 
(C.  C.  A.  7th  Cir.  1912)  198  Fed.  637,  it 
appeared  that  in  a  train  used  in  interstate 
trafiSc  the  defendant  had  a  car  whose  draw- 
bar was  less  than  the  standard  height  above 
the  rails.  This  condition  was  observed  by  the 
government  inspector  15  minutes  before  the 
train  left  the  yard.  The  court  said:  "Vi- 
olation of  the  statute  is  questioned  on  the 
ground  that  the  condition  resulted,  not  from 
any  defect  in  the  drawbar  itself,  or  in  its 
attachment  to  the  frame  of  the  car,  but  from 
the  breaking  of  a  king  pin,  whereby  the 
frame  to  which  the  drawbar  remained  secure- 
ly attached  was  lowered.  But  the  statute 
(section  5)  provides  that  'no  cars,  either 
loaded  or  unloaded,  shall  be  used  in  inter- 
state traffic  which  do  not  comply  with  the 
standard  above  provided  for.'  So  it  is  im- 
material whether  the  lowering  was  caused 
by  the  sagging  of  the  drawbar  from  the 
frame  or  the  sagging  of  the  entire  frame; 
and  the  resulting  condition  of  noncompliance 
with  the  standard  height  would  be  as  ob- 
servable in  the  one  case  as  in  the  other.** 


Vol.  VI,  p.  756,  sec.  6. 

The  words  ''on  its  lines'*  does  not  mean 
that  the  carrier  must  own  the  tracks.  It  is 
sufficient  that  the  carrier  is  in  lawful  use 
of  the  tracks  for  the  conduct  of  its  interstate 


traffic  under  a  contract  with  the  corporation 
owning  them.  Philadelphia  &,  R.  Ry.  Co.  v. 
United  SUtes,  (C.  C.  A.  3d.  Cir.  1911)  191 
Fed.  L 


Vol.  VI,  p.  756,  sec.  8. 

Assumption  of  risk  is  in  express  terms 
abolished  by  this  section.  Montgomery  v. 
Carolina  &  N.  W.  R.  Co.,  (N.  C.  1913)  80 
S.  E.  83.  It  follows  that  it  is  not  a  defense 
when  the  action  is  based  upon  the  Safety  Ap- 
pliance Act.  La  Mere  v.  Railwav  Transfer 
Co.,  (Minn.  1914)  145  N.  W.  1068.  And  it 
is  unnecessary  to  instruct  on  the  subject  of 
assumed  risk.  Atlantic  Coast  Line  R.  Co.  t« 
Whitney,  (Fla.  1913)  61  So.  179. 


Contributory  negligence.  —  The  safety  ap- 
pliance statute  doea  not  take  away  contrib- 
utory negligence  as  a  complete  defense. 
Southern  Ry.  Co.  v.  Snyder,  (G.  C.  A.  6th 
Cir.  1913)  205  Fed.  868.  Compare  La  Mere 
v.  Railway  Transfer  Co.,  (Minn.  1914)  145 
N.  W.  1068,  wherein  it  was  held  that  con- 
tributory negligence  is  not  a  defense  to  an 
action  based  upon  the  Safety  Appliance  Act. 


Vol.  X,  p.  375,  sec.  1. 

The  exception  from  the  operation  of  this 
act  of  cars  which  are  ''used  upon  street  rail- 
ways" includes  only  cars  used  solely  on 
street  railways-  and  does  not  apply  to  inter- 
urban  cars  although  they  are  run  over  the 
tracks  of  a  street  railway  proper,  or  to  the 
cars  of  a  street  railway  that  are  also  used 
on  an  interurban  line.  United  States  v. 
Spokane  &  I.  £.  R.  (>>.  (E.  D.  \^'ash.  1912) 
206  Fed.  988. 
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This  amendment  does  not  make  it  neces- 
sary for  a  locomotiye  and  tender  to  have  an 
automatic  coupler  between  them.  Pennell 
V.  Philadelphia  k  R.  Ry.  Co.,  (1914)  231 
U.  S.  675,  34  S.  Ct.  220. 

The  act  as  amended  applies  to  Porto  Rico. 
—  American.  R.  Co.  of  Porto  Rico  v.  Didrick- 
sen  (1913)  227  U.  S.  145,  33  S.  Ct.  224, 
57  U.  S.  (L.  ed.)  456,  wherein  the  court 
said:     "Though  for  all  purposes  the  Island 


1909  Sttpp.,  p.  581,  MC.  1. 


RAILROADS. 


1909  S«pp^  p.  583,  sec.  8. 


of  Porto  Rioo  has  not  been  fullT  incorpo- 
rated into  the  United  States,  it  obviously  is 
not  foreign  territory,  nor  its  citizens  aliens. 
Gonzales  v.  Williams^  (1904)  192  U.  S.  1, 
15.  Its  organization  is  in  most  essentials 
that  of  those  political  entities  known  as 
territories.     It  nas  a  territorial  legislature 

1909  Supp.,  p.  581,  sec.  1. 

The  constitiitionality  of  this  act  has  been 
conclusively  settled.  United  States  v.  Kan- 
sas City  Southern  Ry.  Co.;  (W.  D.  Ark. 
1911)    189  Fed.  471. 

Transportation  when  interstate  commerce. 
—  In  Northern  Pac.  R.  Co.  v.  State  of  Wash- 
ington, (1912)  222  U.  S.  370,  32  S.  Ct.  160, 
56  U.  8.  (L.  ed.)  237,  the  court,  on  the 
question  whether  the  facts  in  the  case 
showed  that  the  transportation  was  inter- 
state commerce,  said:  "The  train,  although 
moving   from   one   point   to   another   in   the 

1909  Supp.,  p.  582,  sec.  2. 

"The  purpose  of  this  legislation  is  the 
protection  of  the  lives  of  employes  of  rail- 
road companies,  and  also  the  lives  and  prop- 
erty intrusted  to  the  railroads  as  common 
carriers.  It  recognizes  that  there  is  a  limit 
to  human  endurance,  and  that  hours  of  rest 
and  recreation  are  needful  to  the  health  and 
efficiency  of  men  engaged  in  the  hazardous 
work  of  railroading.  The  benefit  it  is  in- 
tended to  confer  is  to  better  enable  em- 
ployes to  serve  their  employers,  and  to  pro- 
mote the  needs  of  commerce,  and  also  to 
promote  the  safety  of  travelers  upon  rail- 
roads. The  limiting  of  hours  of  labor  of 
those  who  are  in  control  of  dangerous  agen- 
cies, it  is  believed,  will  relieve  the  employes 
of  overfatigue  and  resulting  indifference,  and 
thus  avert  accidents  which  lead  to  injuries 
and  destruction  of  life  and  propertv." 
United  States  v.  Yazoo  &  M.  V.  R.  Ck).,  (W. 
D.  Tenn.  1913)   203  Fed.  169. 

Experience  has  shown  that  many  serious 
accidents  to  trains  causing  great  loss  of  life 
or  permanent  disabilities  to  passengers,  as 
well  as  employees,  are  often  due  solely  to 
the  fact  that  members  of  the  train  crew  had 
become  exhausted  by  reason  of  being  re- 
quired or  permitted  to  remain  on  duty  for 
too  long  a  period,  and  therefore  unable  to 
give  that  care  and  attention  necessary  for 
the  safety  of  the  train.  To  prevent  acci- 
dents from  such  causes  the  Congress,  in  its 
wisdom,  enacted  this  statute  prohibiting 
railroads  not  only  from  requiring  any  em- 
ployee subject  to  the  act  to  remain  on  duty 
for*  a  longer  period  than  sixteen  consecutive 
hours,  but  also  from  "permitting"  it.  United 
States  V.  Kansas  Citv  Southern  Ry.  Co., 
(W.  D.  Ark.  1911)   189  Fed.  471. 


and  a  territorial  system  of  courts.  By  the 
fourteenth  section  of  the  Foraker  Act  of 
April  12,  1900,  31  Stat.  77,  80,  c.  191,  'the 
statute  laws  of  the  United  States  not  locally 
inapplicable  .     have  the   same  force 

and  effect  in  Porto  Rico  as  in  the  United 
States,  except  the  revenue  law.' " 


state  of  Washington,  was  hauling  merchan- 
dise from  points  outside  of  the  state  des- 
tined to  points  within  the  state  and  from 
Soints  within  the  state  to  points  in  British 
olumbia,  as  well  as  in  carrying  merchan- 
dise which  had  originated  outside  of  the 
state  and  was  in  transit  through  the  state 
to  a  foreign  destination.  This  transporta- 
tion was  interstate  commerce,  and  the  train 
was  an  interstate  train,  despite  the  fact 
that  it  may  also  have  been  carrying  some 
local  freight." 


Congress  had  in  view  in  the  passage  of 
the  act  the  safety  of  both  those  traveling 
on  and  those  engaged  in  operating  interstate 
railway  trains,  to  be  accomplished  by  afford- 
ing protection  against  the  uncertain  working 
of  the  minds  of  its  employees  overtaxed  by 
long-continued  service,  loss  of  sleep,  etc  In 
so  providing  it  classified  the  offices  in  which 
telegraphic  operators  engaged  in  handling 
train  orders  worked  as  day  offices  only  and 
those  open  for  the  transaction  of  such  busi- 
ness during  both  the  day  and  night.  As  to 
the  latter  class,  it  limited  the  hours  of  serv- 
ice of  such  operators  to  9  out  of  24.  As  to 
the  former  class,  where  the  office  was  open 
for  business  only  during  the  daytime,  it  lim- 
ited the  hours  of  service  of  such  operators 
to  13,  unless  in  case  of  emergency  the  period 
of  service  should  be  extended  to  17  hours 
without  violating  the  statute.  Such  appears 
to  be  the  reasonable  construction  of  the  act 
and  the  one  given,  at  least  in  principle,  from 
those  courts  in  which  it  has  received  con- 
sideration. United  States  v.  Missouri,  K.  & 
T.  Ry.  Co.,   (D.  C.  Kan.  1913)  208  Fed.  957. 

Liberal  construction.  —  The  act  being 
remedial,  for  the  purpose  of  preventing  acci- 
dents to  trains  and  consequent  injuries  to 
passengers  and  employees,  it  is  the  duty  of 
the  courts  to  construe  it  liberally  in  order 
to  accomplish  the  purpose  of  its  enactment. 
United  States  v.  Kansas  City  Southern  Rv. 
Co.,  (W.  D.  Ark.  1911)  189  Fed.  471.  See 
to  the  same  effect  United  States  v.  Great 
Northern  Rv.  Co.,  (N.  D.  Idaho  1913)  206 
Fed.  838:  United  States  v.  St.  Louis,  South- 
western Rv.  Co.  of  Texas,  (W.  D.  Tex.  1911) 
189  Fed.  954. 
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remedial,  and  the  public,  no  less  than  the 
employes  themselves,  is  vitally  interested  in 
its  enforcement.  For  this  reason,  although 
penal  in  the  aspect  of  a  penalty  provided  for 
its  violation,  the  lavir  should  be  liberaHy  con- 
strued in  order  that  its  purposes  may  be 
effected."  United  States  v.  Kansas  City 
Southern  Ry.  Co.,  (C.  C.  A.  8th  Cir.  1913) 
202  Fed.  828. 

In  United  States  v.  Chicago,  M.  &  P.  S. 
R.  Co.,  (E.  D.  Wash.  1912)  197  Fed.  624, 
the  court  said:  *'While  the  statute  is  penal 
in  its  nature,  it  is  in  some  aspects  remedial 
and  should  be  so  construed  as  to  promote  the 
apparent  policy  and  object  of  the  legisla- 
ture, and  not  entirely  defeat  its  purpose." 

A  state  statute  which  attempts  to  regu- 
late the  hours  of  service  of  persons  engaged 
in  interstate  commerce  is  m  conflict  with 
this  section  and  is  therefore  void.  State  v. 
Wabash  R.  Co.,  (1911)  238  Mo.  21,  141  S. 
W.  646. 

"Common  carrier^  as  including  railroad  in 
hands  of  receiver.  —  This  section  is  applicable 
to  railroads  in  the  hands  of  a  receiver. 
United  States  v.  Ramsey,  (C.  C.  A.  8th  Cir. 
1912)   197  Fed.  144,  wherein  the  court  said 


Congress,  in  passing  the  act  in  question, 
must  have  intended  to  use  the  term  'common 
•carrier'  in  the  usual  and  ordinary  accepta- 
tion of  the  term,  to  wit,  as  one  engaged  in 
the  business  of  carrying  persons  and  prop- 
•erty  from  one  place  to  another,  for  compen- 
sation, for  all  who  should  apply  to  have 
their  goods  transported  or  to  be  transported 
in  person.  The  mere  fact  that  the  statute 
in  question  is  a  penal  one  does  not  require 
that  the  words  'common  carrier'  should  re- 
•ceive  a  restricted  interpretation.  ...  It 
seems  to  us  clear  that  the  term  'common 
•carrier'  had  a  well-defined  meaning,  and  that 
the  receiver  of  a  railroad  came  within  the 
-designation  'common  carrier';  that  Congress, 
in  using  the  term  'common  carrier,'  used  it 
in  the  sense  in  which  such  words  are  gcn- 
-erally  meant  and  understood;  that  the  ob- 
ject and  purpose  of  the  statute  would  be 
-entirely  defeated  in  all  cases  in  which  a 
railroad  or  other  common  carrier  is  oper- 
-ated  by  a  receiver,  if  the  words  'common  car- 
rier' should  be  given  a  more  restricted  mean- 
ing than  generally  understood.  It  seems 
•clear  that  a  receiver,  in  the  operation  of  a 
railroad,  is  a  common  carrier  within  the 
meaning  of  the  statute;  and  though  he  is 
not  personally  liable,  he  is  liable  in  his 
official  capacity,  and  the  payment  of  any 
judgment  obtained  would  be  subject  to  the 
-order  of  the  court  appointing  the  receiver  in 
Uie  exercise  of  its  equitable  powers." 

The  expression  "on  duty,"  as  used  in  this 
section,  means  "to  be  actually  engaged  in 
work  or  to  be  charged  with  present  respon- 
sibility for  such  should  the  occasion  for  it 
arise.**  United  States  v.  Denver  &,  R.  G.  R. 
€o.,   (D.  C.  N.  M.  1912)   197  Fed.  629. 

The  classification  of  telegraph  operators  is 
not  arbitrary,  thereby  rendering  the  act  void, 
since  it  discriminates  between  operators  en- 
gaged in  stations  that  are  "continuously 
•operated  night  and  day"  and  those  employed 
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in  stations  that  are  "continuously  operated 
only  during  the  daytime."  United  States  v. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas, 
(W.  D.  Tex.  1911)    189  Fed.  954. 

The  word  "orders"  as  used  in  the  section 
is  not  confined  to  what  the  railroads  tech- 
nically call  "train  orders,"  that  is,  such  or- 
ders as  emanate  from  the  train  dispatcher's 
ofUce,  and  are  reduced  to  writing  and  handed 
to  the  conductor  and  engineer  of  a  train. 
An  order  affecting  train  movements  may  be 
given  by  a  wave  of  the  hand  or  the  flash 
of  a  lantern,  and  its  disobedience  might 
cause  as  dire  consequences  as  the  failure  to 
obey  a  written  message.  Necessarilv  an  or- 
der affecting  train  movements  can  be  given 
by  any  subordinate  having  to  do  with  trains 
and  switches,  such  as  a  towerman.  United 
States  V.  Houston  Belt  &  Terminal  Ry.  Co., 
(C.  C.  A.  6th  Cir.  1913)   206  Fed.  344. 

An  office  is  "continuously  operated  night 
and  day"  although  it  is  closed  each  day  of 
twenty -four  hours  four  times  for  the  period 
of  one  hour.  United  States  v.  St.  Louis 
Southwestern  Ry.  Co.  of  Texas,  (W.  D.  Tex. 
1911 )    189  Fed.  954. 

Employees  included  in  statute.  —  Aji  em- 
ployee to  be  within  the  protection  of  the 
statute  must  be  engaged  in  work  which  has 
some  connection,  though  it  may  be  remote, 
with  the  safety  of  the  train,  or  with  the 
safety  of  persons  who  might  be  injured  by 
the  movement  of  the  train.  Schweig  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  (D.  C.  Minn. 
1913)   205  Fed.  96. 

Employees  on  intrastate  trains  hauling  in- 
terstate freight,  —  Within  this  rule,  em- 
ployees of  a  railway  company,  engaged  in 
hauling  freight,  from  some  intermediate 
point  on  the  railway  line  to  another  point 
in  the  same  state  where  it  is  taken  up  by 
the  regular  trains  for  interstate  shipment,  are 
"employed  in  interstate  commerce,"  and  the 
railway  company  itself  is  engaged  in  inter- 
state commerce.  United  States  v.  Chicago, 
M.  &  P.  S.  R.  Co.,  (E.  D.  Wash.  1912)  197 
Fed.  624. 

Part  of  duty  not  connected  with  movement 
of  train,  —  Under  a  proper  construction  of 
the  act,  locomotive  firemen,  engineers,  con- 
ductors, and  other  members  of  train  crews, 
being  "employes"  as  that  term  is  defined, 
cannot  be  permitted  to  be  on  duty  for  more 
than  16  consecutive  hours,  regardless  of  the 
question  whether  such  duty  consists  in  whole 
or  only  in  part  of  work* directly  connected 
with  the  movement  of  trains.  Thus  where 
a  locomotive  fireman  at  the  end  of  a  run  is 
required  to  act  as  watchman  on  his  engine 
so  that  the  combined  time  of  his  work  as 
fireman  and  watchman  exceeds  the  sixteen 
hours,  the  statute  is  violated.  United  States 
V.  Great  Northern  Ry.  Co.,  (N.  D.  Idaho 
1913)  206  Fed.  838;  United  States  v.  Mis- 
souri Pac.  Ry.  Co.,  (D.  C.  Kan.  1913)  206 
Fed.  847. 

Deductions  allowed  in  computing  sixteen 
hour  period —  The  time  allotoed  for  meals 
should  not  he  deducted  in  computing  the  six- 
teen hour  period,  —  United  States  v,  Chica- 
go, M.  &  P.  S.  R.  Co.,   (E.  D.  Wash.  1912) 
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197  Fed.  624,  whereiii  the  court  said:  '*The 
statute  uses  the  terms,  *  sixteen  consecutive 
hours/  and  'continuously  on  duty';  and 
while,  literally  speaking,  'consecutive'  means 
succeeding  one  another  in  regular  order, 
with  no  interval  or  break,  and  the  word 
'continuously'  means  substantially  the  same, 
vet  it  is  manifest  that  no  such  strict  or 
literal  meaning  of  these  expressions  was  in- 
tended. The  puipose  of  the  statute,  as  in- 
dicated by  its  title,  is  to  promote  the  safety 
of  employes  and  travelers  upon  railroads, 
by  limiting  the  hours  of  labor  of  those  who 
are  in  control  of  dangerous  agencies,  lest  by 
excessive  periods  of  duty  they  become  fa- 
tigued and  indifferent,  and  cause  accidents 
leading  to  injuries  and  destruction  of  life. 
.  .  ,  I  cannot  believe  that  by  the  expres- 
sions, 'sixteen  consecutive  hours,'  and  'con- 
tinuously on  duty,'  Congress  intended  to  in- 
clude only  those  who  are  employed  for  16 
hours,  without  interruption  for  meals  or 
otherwise.  Congress  was  no  doubt  mindful 
of  the  fact  that  no  laboring  man  works  for 
16  consecutive  hours,  or  is  on  duty  continu- 
ously for  that  period,  without  f6od  or  drink, 
except  in  cases  of  dire  necessity,  and  the  act 
should  not  be  so  restricted.  It  may  be  said 
that  trainmen  are  on  duty  and  subject  to 
call  during  meal  hours,  but  this  is  only  be- 
cause such  is  the  will  of  their  employers. 
If  a  railroad  company  may  relieve  its  em- 
ployes from  service  during  meal  hours,  it 
may  also  relieve  them  from  service  every 
time  a  freight  train  is  tied  up  on  a  side 
track  waiting  for  another  train,  and  thus  de- 
feat the  very  object  the  legislature  had  in 


view." 


A  lay-off  while  on  a  trip  for  an  indefinite 
period  waiting  the  arrival  of  a  delayed  en- 
gine is  not  to  be  deducted  in  computing  the 
sixteen  hour  period.  United  States  v.  Chi- 
eaeo.  M.  k  P.  S.  R.  Co.,  (E.  D.  Wash.  1912) 
197  Fed.  624,  wherein,  the  court  said:  "If 
this  crew  had  been  laid  off  for  a  definite 
period  of  three  hours  at  a  terminal  or  other 
place  where  the  crew  might  rest,  such  lay- 
off would  no  doubt  break  the  continuity  of 
the  service.  But  such  was  not  the  case  here. 
The  crew  was  laid  off  for  an  indefinite  pe- 
riod, awaiting  the  arrival  of  a  delayed  en- 
gine. They  did  not  know  at  what  moment 
the  train  might  move,  and  had  no  place  to 
go  except  to  a  bunk  house,  or  remain  in  the 
caboose.  They  chose  the  latter  course.  This, 
in  my  opinion,  was  a  trifling  interruption. 
The  facts  in  this  case  demonstrate  the  ab- 
surdity of  the  company's  claim.  According 
to  its  view  of  the  law,  it  may  work  its  em- 
ployes for  the  full  period  of  16  hours,  allow 
tliem  two  hours  and  forty-five  minutes  off 
for  their  meals,  lay  them  off  for  3  hours  at 
a  siding  in  the  mountains  to  wait  for  a 
helper,  and  thus  leave  them  two  hours  and 
15  minutes  for  sleep  and  recreation.  Such 
a  policy  would  illy  protect  the  safety  of 
either  the  employes  or  the  traveling  public." 

Train  held  at  siding  tvaiting  for  another 
train. — Where  a  train  is  held  upon  a  siding 
at  a  station  for  55  minutes  to  allow  another 
train  to  pass,  the  exact  time  of  arrival  of  the 
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latter  train  being  uncertain,  and  the  duty 
existing  upon  the  crew  of  the  former  train 
to  resume  the  journey  immediately  upon 
such  arrival,  such  crew  is  "on  duty'*  daring 
the  period  of  waiting  and  such  interval  in 
the  operation  of  the  train  does  not  consti- 
tute a  break  in  the  "sixteen  consecutiTe 
hours"  necessary  to  a  violation  of  this  act. 
This  principle  is  not  interfered  with  by  the 
fact  that  during  such  period  of  waiting  the 
switch  is  locked,  the  headlight  of  the  wait- 
ing train  is  extinguished,  its  conductor  is 
reading,  and  its  brakemen  are  asleep.  Unit- 
ed States  V.  Denver  ft  K.  G.  R.  Co.,  (D.  C. 
N.  M.  1912)   197  Fed.  629. 

Ttie  time  between  reporting  for  duty  amd 
starting  on  a  run  should  be  counted  in  com- 
puting the  sixteen  hours  period  of  duty,  not- 
withstanding the  pay  of  the  employee  begins 
onlv  at  the  starting  time.     United  States  ▼. 
Denver  k  R.  G.  R.  Co.,   (D.  C.  N.  M.  1912) 
197   Fed.  629,  wherein  the  court  said:      "It 
is   doubtful   ii  any   definition   of   the   words 
'on  duty'  can  be  clearer  than  the  worda  them- 
selves.    Manifestly,   however,   they   mean   to 
be  either  actually  engaged  in  work  or  to  be 
charged  with  present  responsibility  for  such 
should  occasion  for  it  arise.    Tested  by  this 
definition,  the  crew  during  the  preparatory 
15  minutes  was  clearly  on  duty.     They  were 
at  the  starting  point  pursuant  to  a  rule  of 
the  defendant  company  requiring  them  to  be 
there.    They  were  engaged  in  work  necessary 
to    the   trip.      The   conductor,    according    to 
the  proofs,  was  getting  his  bills  and  orders, 
the  brakemen  were  looking  over  the  train  to 
detect  defective  cars  and  equipment  and   in 
going  to  the  roundhouse  to  bring  the  engines 
and  to  couple  them  to  the  train.     With  all 
of    these   unperformed   the   train    could    not 
have   moved.      With   some   unperformed    the 
train   would   probably   have   moved   only    to 
destruction    for    lack    of    orders    or    of    safe 
equipment.     These  duties  were  quite  as  im- 
portant as  those  after  the  train  started,  and. 
contrary   to   what  counsel  contend,   imprest 
us  as  constituting  quite  as  great  a   strain 
upon  the  nervous  and   physical   energies  as 
arose  after  the  train  was  actually  in  motion. 
We  believe  such  to  have  been  as  much   ia 
the    congressional    mind    in    declaring    what 
length  of  duty  shall  call  for  rest  as  those 
connected    with    a    train    actually    moving. 
Xor  does  it  detract  from  this  view  that  the 
men  were  paid  nothing  for  this  preliminary 
work.    The  defendant  can  hardly  be  heard  to 
contend  this  in  the  face  of  its  rule  requiring 
this  very  serrice.     Presumably,  however,  in 
fixing  a  rate  of  compensation  beginning   is 
terms  onTy  with  the  starting  time,  the  em- 
ployes and  the  railroad  took  into  considera- 
tion the  rule  just  mentioned,  so  that  after 
all   this   preliminary   work    was   not   really 
done   gratuitously,   but   was   merged    into   a 
scale  of  wages  mutually  satisfactory  to  ali 
concerned.      At    any    rate,    labor    does    not 
cease  to  be  such  because  not  paid  for,  nor 
does  duty  cease  to  exist  because  performed 
without    compensation    in    connection    with 
duty  for  which  there  was  compensation.* 
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The  effect  of  the  vioUtion  of  this  act  is 
not  to  create  an  unconditioiial  liability  for 
aU  accidents  happening  during  the  period 
beyond  the  statutory  time  irrespective  of 
proof  showing  a  connection  between  the  acci- 
dent and  the  working  over  time;  in  other 
words  the  carrier  is  not  an  insurer  of  the 
safety  of  all  his  employees  while  working 
beyond  the  statutory  time.  St.  Louis,  I.  M. 
k  S.  R.  Co.  V.  McWhirter,  (1913)  229  U.  8. 
265,  33  S.  Ct.  858,  57  U.  S.  (L.  ed.)  1179, 
reversing  (1911)  145  Ky.  427,  140  8.  W. 
672,  wherein  the  court  said:  "We  are  un- 
able to  discover  in  tlie  text  of  the  statute 
any  support  for  the  conclusion  that  it  was 
the  purpose  of  Congress  in  adopting  it  to 
subject  carriers  to  the  extreme  liability  of 
insurers  wliich  the  view  taken  of  the  act  by 
the  court  below  imposes.  We  say  this  be- 
cause although  the  act  carefully  provides 
punishment  for  a  violation  of  its  provisions, 
nowhere  does  it  intimate  that  there  was  a 
purpose  to  subject  the  carrier  who  allowed 
its  employees  to  work  beyond  the  statutory 
time  to  liability  for  all  accidents  happening 
during  such  period  without  reference  to 
whether  the  accident  was  attributable  to  the 
act  of  working  over  time.  And  we  think 
that  where  no  such  liability  is  expressed  in 
the  statute  it  cannot  be  supplied  by  impli- 
cation. It  requires  no  reasoning  to  demon- 
strate that  the  general  rule  is  that  where 
negligence  is  charged,  to  justify  a  recovery 
it  must  be  shown  that  the  alleged  negligence 
was  the  proximate  cause  of  the  damage.  The 
character  of  evidence  necessary  to  prove  such 
causation  we  need  not  point  out,  as  it  must 
depend  upon  the  circumstances  of  each  case. 
Conceding  that  a  case  could  be  presented 
where  the  mere  proof  of  permitting  work 
beyond  the  statutory  time  and  the  facts  and 
circumstances  connected  with  an  accident 
might  be  of  such  character  as  to  justify  not 
only  the  conclusion  of  negligence,  but  also 
the  inference  of  proximate  cause,  such  con- 
cession can  be  of  no  avail  here,  since  the 
instruction  of  the  trial  court  and  the  ruling 
affirming  that  instruction  were  based  upon 
the  theory  that  the  mere  act  of  negligence  in 
permitting  an  employee  to  work  beyond  the 
statutory  period  created  liability  irrespective 
of  the  connection  between  the  alleged  negli- 
gence and  the  injury  complained  of.** 

But  In  8t.  Louis,*!.  M.  &  S.  R.  Co.  v.  Mc- 
Whirter, (1911)  146  Ky.  427,  140  S.  W. 
672,  it  was  held  that  a  carrier  is  liable  for 
the  death  of  a  train  employee  while  engaged 
in  its  service,  in  violation  of  the  restriction 
contained  in  this  section,  the  violation  of  the 
statutory  duty  being  negligence  per  se. 

Necessity  that  act  of  carrier  involve  turpi- 
tude or  moral  wrong.  —  In  United  States  v. 
Kansas  City  Southern  Ry.  Co.,  (C.  C.  A. 
flth  Cir.  1913)  202  Fed.  828,  the  court  said: 
'The  act  under  consideration  does  not  em- 
ploy the  words  Tcnowingly*  and  'willfully.' 
The  carrier  is  made  liable  if  it  requires 
or  permits  any  employee  to  be  or  remain 
on  duty  in  violation  of  stated  provisions. 
This  case  then  falls  within  that  class  where 
purposely  doing  a  thing  prohibited  by  stat- 


ute may  amount  to  an  offense,  although  the 
act  does  not  involve  tiurpitude  or  moral 
wrong.  Armour  Packing  Co.  v.  United 
States,  (C.  C.  A.  8th  Cir.  1907)  153  Fed.  1, 
14  L.RJl.(N.S.)  400,  (1908)  209  U.  8.  56, 
28  8.  Ct.  428,  52  U.  8.  (L.  ed.)  681;  Chicago, 
St.  P.,  M.  &  0.  Ry.  Co.  V.  United  States, 
(C.  C.  A.  8th  Cir.  1908)  162  Fed.  835. 
By  the  terms  of  the  proviso  the  carrier  is 
excused  'where  the  delay  is  the  result  of 
a  cause  not  known  ...  at  the  time 
said  employee  left  a  terminal,  and  which 
could  not  have  been  foreseen.'  Not  mere- 
ly which  was  not  foreseen,  but  which  oould 
not  have  been  foreseen.  The  phrase  *by 
the  exercise  of  due  diligence  and  foresight' 
is  not  present.  Counsel  argue  that  by  leav- 
ing  out  this  phrase  Congress  intended  to 
limit  the  liabuitv  of  the  carrier;  that  it 
meant  to  imply  that  what  was  not  actually 
foreknown  could  not,  in  contemplation  of 
this  law,  have  been  foreseen.  We  cannot 
assent  to  this  interpretation.  Clearly  Con- 
gress did  not  intend  to  relieve  the  carrier 
from  responsibility  in  guarding  against  de- 
lays in  a  matter  deemed  to  be  of  such  im- 
portance. By  this  act  it  sought  to  prevent 
railroad  employees  from  working  consecu- 
tively longer  than  the  period  prescribed,  as 
completely  and  effectively  as  could  be  ac- 
complished by  legislation.  To  bring  itself 
within  the  exceptions  stated,  the  carrier 
must  be  held  to  as  high  a  degree  of  dili- 
gence and  foresight  as  may  ^  consistent 
with  the  object  aimed  at,  and  the  practical 
operation  of  its  railroad.  Conformably  to 
this  view  it  has  been  uniformly  held  by  the 
courts  that,  ordinarily,  delays  in  starting 
trains  by  reason  of  the  fact  that  another 
train  is  late;  from  side-tracking  to  give 
superior  trains  the  right  of  way,  if  the  meet- 
ing of  such  trains  could  have  been  antici- 
pated at  the  time  of  leaving  the  starting 
point;  from  getting  out  of  steam  or  clean- 
ing fires;  from  defects  in  equipment;  from 
switching;  from  time  taken  for  meals;  and 
in  short  from  all  the  usual  causes  inci- 
dental to  operation — are  not,  standing  alone, 
valid  excuses  within  the  meaning  of  this 
proviso.  The  carrier  must  go  still  farther 
and  show  that  such  delays  could  not  have 
been  foreseen  and.  prevented  by  exercise  of 
the  high  degree  of  diligence  demanded." 

Casualty  has  been  defined  as  an  act  which 
proceeds  from  an  unknovni  cause  or  is  an 
unusual  effect  of  a  known  cause.  United 
States  V.  Kansas  City  Southern  Ry.  Co., 
(W.  D.   Ark.   1911)    189   Fed.  471. 

Unavoidable  accident.  —  ''While  some  au- 
thorities hold  that  'unavoidable  accidenf 
is  synonymous  with  'act  of  God,'  the  better 
definition,  in  the  opinion  of  the  court,  is- 
that  it  must  be  an  inevitable  accident  which* 
could  not  have  been  foreseen  and  prevented! 
by  the  exercise  of  that  degree  of  diligence- 
which  reasonable  men  would  exercise  under 
like  conditions  and  without  any  fault  at- 
tributable to  the  party  sought  to  be  held 
responsible."  United  States  v.  Kansas  City 
Southern  Ry.  Co.,  (W.  D.  Ark.  1911)  189 
Fed.  471. 
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Act  of  God.  — While  it  is  not  ftdvioablc  to 
give  an  exact  definition  of  that  phrase  which 
will  ooyer  every  i>ha8e,  it  has  been  generally 
defined  as  something  which  occurs  exclusive- 
ly by  the  violence  of  nature;  at  least  an 
act  of  nature  which  implies  an  entire  ex- 
elusion  of  all  human  agencies.  United 
States  V.  Kansas  City  Southern  Ry.  Co., 
(W.  D.  Ark.  1911)   189  Fed.  471. 

A  delay  in  starting  a  train  caused  by  rea- 
son of  the  fact  that  another  train  is  late 
is  not  an  excuse  within  the  meaning  of  the 

groviso.  United  States  v.  Kansas  City 
outhem  Ry.  Co.,  (W.  D.  Ark.  1911)  189 
Fed.  471. 

The  recovery  la  by  a  civil  action,  and  the 
rules  governing  civil  procedure  apply.  Unit- 
ed States  V.  Kansas  City  Southern  Ry.  Co., 
(C.  C.  A.  6th  Cir.  1913)    202  Fed.  828. 

Pleading.  — The  plaintiff  in  its  pleading 
need  not  negative  that  the  acts  and  con- 
duct of  the  defendant  complained  of  came 
within  an  exception  of  the  act.  United 
States  V.  Houston  Belt  &  Terminal  Ry.  Co., 
(C.  C.  A.  6th  Cir.  1913)  206  Fed.  344, 
wherein  the  court  said:  "The  action, 
though  for  a  penalty,  is  civil  in  its  nature, 
and  the  pleader  is  not  required  to  state 
his  cause  of  action  with  the  exactness  and 
particularity  that  would  be  necessary  in  a 
criminal  indictment.  In  the  nature  of  things, 
in  most  cases  arising  under  the  act,  facts 
bringing  the  case  within  the  exception  would 
be  only  within  the  knowledge  of  the  rail- 
road, and  the  government  should  not  be  re- 
quired to  allege  that  of  which  it  knows 
Ikothing  simply  to  conform  to  a  mere  tech- 
nicality of  pleading.  If  facts  existed  that 
would  bring  the  case  within  the  exception, 
they  constituted  a  defense  that  the  railroad 
should  have  pleaded  and  proved." 

Burden  of  proof.  —  In  United  States  v. 
Kansas  City  Southern  Ry.  Co.,  (C.  C.  A. 
8th  Cir.  1913)  202  Fed.  828,  the  court  speak- 
ing of  the  burden  of  proof  said:  "The  bur- 
den was  upon  the  government  to  establish 
that  the  defendant  had  required  or  per- 
mitted its  employees  to  remain  on  duty  long- 
er than  16  hours;  this,  being  conceded,  made 
a  prima  facie  case.  The  excuses  embodied 
in  the  proviso  are  separate  and  affirmative 
defenses  which  must  be  pleaded  in  the  an- 
swer; and  the  burden  is  upon  the  defendant 
to  sustain  such  allegations/' 

Amount  of  penalty  —  Determined  by 
judge,  —  The  statute  provides  for  a  penalty 
not  to  exceed  five  hundred  dollars.  It  is 
argued  that  the  amount  of  the  penalty  was 
for  the  jury,  the  proceeding  being  a  civil 
suit.  But  the  penalty  is  a  deterrent,  not 
compensation.  The  amount  is  not  measured 
by  the  harm  to  the  employees  but  by  the 
fault  of  the  carrier,  and  being  punitive, 
rightly  was  determined  by  the  judge.     Mis- 
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souri,   K.   Jk  T.   Ry.   Co.   v.    United   States, 
(1913)  231  U.  S.  112,  34  S.  Ct.  26. 

Amount  held  sufficient,  —  Where  a  prooe- 
Otttion  of  a  railroad  for  violation  of  this 
act  waa  the  first  against  such  defendant  in 
the  particular  district,  and  the  questions 
presented  were  not  free  frcm  doubt  and  dif- 
ficulty, it  waa  held  that  a  penalty  of  $100 
on  eadi  of  33  counts  was  sufficient  punish- 
ment. United  States  v.  Chicago,  M.  A  P. 
6.  R.  Co.,  (£.  D.  Wash.  1912)  197  Fed. 
624. 

Separate  penalty  for  each  employee  de- 
layed,—  When  several  persons  are  kept  be- 
yond the  proper  time  by  reason  of  the  same 
delay  of  a  train,  a  separate  penalty  ia  in- 
curred for  each.  Missouri,  k.  A  T.  Rv. 
Co.  V.  United  SUtes,  (1913)  231  U.  S.  112, 
34  6.  Ct.  26,  wherein  the  court  per  Mr. 
Justice  Holmes  said:  "Ihe  petitioner  cites 
many  cases  in  favor  of  the  propoaition  that 
generally,  when  one  act  has  several  conse- 
quences that  the  law  seeks  to  prevent,  the 
liabilitv  is  attached  to  the  act,  and  la  but 
one.  It  argues  that  the  delay  of  the  train 
was  such  an  act  and  that  the  principle, 
which  is  a  very  old  one,  applies.  Baltimore 
A  O.  S.  W.  R.  Co.  V.  United  States,  (1911) 
220  U.  S.  94.  But  unless  the  statute  re- 
quires a  different  view,  to  call  the  delay 
of  the  train  the  act  t^  it  produced  the 
wrong,  is  to  beg  the  question.  See  Memphis 
A  C.  R.  Co.  V.  Reeves,  (1869)  10  Wall 
176;  Denny  v.  New  York  Cent.  R.  Co, 
(1859)  13  Gray  (Mass.)  481.  The  statute 
was  not  violated  by  the  delay.  That  may 
have  made  keeping  the  men  overtime  more 
likely,  but  was  not  in  itself  wrongful  eon- 
duct  quoad  hoc  The  wrongful  act  was 
keeping  an  employee  at  work  overtime,  and 
that  act  was  distinct  as  to  each  employee 
so  kept.  Without  stopping  to  consider 
whether  this  argument  would  be  met  by  the 
proviso  declaring  a  'delay*  in  certain  cas» 
not  to  be  within  the  statute,  it  ia  enough 
to  observe  that  there  is  nothing  to  hind^ 
making  each  consequence  a  separate  cause 
of  action  or  offence,  if  by  its  proper  con- 
struction the  law  does  so;  see  Flemister  v. 
United  SUtes,  (1907)  207  U.  S.  372,  375; 
so  that  the  real  question  is  simply  what  the 
statute  means.  The  statute  makes  the  car- 
rier who  permits  'any  employee'  to  remain 
on  duty  in  violation  of  its  terms,  liable  to 
a  penalty  'for  each  and  every  violation.' 
The  implication  of  these  words  cannot  be 
made  much  plainer  by  argument.  But  it 
may  be  observed  as  was  said  by  the  gov- 
ernment that  as  towards  the  public  every 
overworked  man  presents  a  distinct  danger, 
and  as  towards  tne  employees  eadi  ease  of 
course  is  distinct."  Missouri,  K.  A  T.  Ry. 
Co.  V.  United  States,  (1913)  231  U.  S.  112, 
34  S.  Ct.  26. 


State  statutes  in  conflict  with  the  pro-  should  not  take  effect  until  a  year  after 
visions  of  the  hours  of  service  law  became  the  pasaage.  Northern  Pac.  R.  Co.  v.  State 
ineffective  on  the  passage  of  this  act  al-  of  Washington,  (1912)  222  U.  S.  370,  32 
though   this   section   provided  that  the   law       S.  Ct.  160,  66  U.  S.   (L.  ed.)   237. 
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I.  Introductoby. 
II.  EicpLOYRB     Engaged     in     Intebstaiv 

COHICEBCE. 

III.  Employee     Engaged     in     Intesstatb 

COICICEBCE. 

IV.  Neglioence  and  AssuicpTioN  OF  Risk. 
V.  Actions. 

I.  Intboductobt. 

Constitutionality.  —  Congress  did  not  ex- 
ceed its  power  in  imposing  the  liability  de- 
fined by  this  statute.  Philadelphia,  B.  a  W. 
R.  Co.  V.  Schubert,  (1912)  224  U.  8.  003, 
32  S.  Ct.  689,  66  U.  S.   (L.  ed.)   911. 

This  act  is  constitutional.  Cain  y.  South- 
em  R.  Co.,  (E.  D.  Tenn.  1911)  199  Fed.  211; 
St.  Louis,  S.  F.  k  T.  Ry.  Co.  v.  Geer,  (Tex. 
1912)  149  S.  W.  1178.  Compare  In  re  Tay« 
lor,  (1912)  204  N.  Y.  13d,  97  N.  £.  602, 
Ann.  Cas.  1913D  276. 

Purpose  of  act.  —  It  was  the  purpose  of 
this  act  that  every  common  carrier  by  rail- 
road engaged  in  commerce  between  any  of 
the  several  states  should  be  liable  in  dam- 
ages to  any  person  suffering  injury  while 
employed  in  interstate  commerce  by  such 
carrier  for  such  injury  or  death  resulting  in 
whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents,  or  employees  of  such 
company,  as  well  as  employees  injured  by 
reason  of  any  defect  or  insufSciency  in  its 
engines,  cars,  bolts,  etc.  De  Atley  v.  Chesa- 
peake k  O,  Ry.  Co.,  (E.  D.  Ky.  1912)  201 
Fed.  691;  Baltimore  &  O.  R.  Co.  v.  Darr, 
(C.  C.  A.  4th  Cir.  1913)  204  Fed.  761,  47 
L.RJi..(N.S.)  4;  Neil  v.  Idaho  &  W.  N.  R, 
Co.,  (1912)  22  Idaho  74,  126  Pac  331. 

By  this  act  liability  is  imposed  on  a  com- 
mon carrier  by  railroad  if  it  is  engaged  in 
the  business  of  interstate  commerce,  but  only 
while  engaging  in  such  business  at  the  time 
of  the  happening  of  an  accident  which  pro- 
duces injury  to  an  employee.  And  it  does 
not  impose  such  liability,  even  when  the  car- 
rier is  so  engaged,  unless  the  person  injured 
is,  at  the  time  of  the  occurrence  of  the  acci- 
dent, himself  employed  by  the  carrier  in  such 
commerce.  In  other  words,  the  purpose  of 
the  statute  is  "to  secure  the  safety  of  inter- 
state transportation,  and  of  those  who  are 
employed  therein."  Pierson  y.  New  York,  S. 
k  W.  R.  Co.,  (1912)  83  N.  J.  L.  661,  84 
Atl.  233,  followed  in  Granger  v.  Pennsylva- 
nia R.  Co.,  (1913)  84  N.  «f.  L.  338,  86  Atl. 
264. 

Construction.  —  This  .  law  should  be  as 
broadly  and  liberally  construed  as  possible. 
Behrens  v.  Illinois  (Jent.  R.  Co.,  (E.  D.  La. 
1911)    192  Fed.  681. 

The  federal  courts  are  to  be  followed  by 
the  state  courts  in  interpreting  the  various 

Srovisions    of    this    act.      Montgomery    v. 
outhem  Pac.  R.  Co.,    (1913)    64  Ore.  697, 
131  Pac.  607,  47  L.R.A.(N.S.)   18. 

Not  retrospectiye.  —  The  act  is  not  re- 
medial since  it  introduced  a  new  policy  and 
quite  radically  changed  the  existing  law.  It 
eannot  therefore  be  construed  as  retrospect- 
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ive.  Winfree  t.  Northern  Pac.  R.  Co., 
(1913)  227  U.  S.  296,  33  S.  Ct.  273,  67  O. 
S.  (L.  ed.)  618,  wherein  the  court  said: 
"Plaintiff,  to  support  his  contention  that  the 
Act  of  Congress  has  retroactive  operation, 
presents  a  very  elaborate  argument  based  on 
the  extensive  effect  which  courts  have  ^iven 
to  remedial  statutes,  applying  them,  it  is 
contended,  to  the  past  as  well  as  to  the 
future.  The  Court  of  Appeals  met  the  argu- 
ment, as  we  tiiink  it  should  be  met,  by  say- 
ing that  statutes  that  had  received  such 
extensive  application  were  'such  as  were  in- 
tended to  remedy  a  mischief,  to  promote  pub- 
lie  justice,  to  correct  innocent  mistakes,  to 
eure  irregularities  in  judicial  proceedings  or 
to  give  effect  to  acts  and  contracts  of  indi- 
viduals according  to  the  intention  thereof.' 
It  is  hardly  necessary  to  say  that  such  stat- 
utes are  exceptions  to  the  almost  universal 
rule  that  statutes  are  addressed  to  the  fu- 
ture, not  to  the  past.  They  usually  consti- 
tute a  new  factor  in  the  affairs  and  relations 
of  men  and  should  not  be  held  to  affect  what 
has  happened  unless,  indeed,  explioit  words 
be  used  or  by  clear  implication  that  con- 
struction be  required.  It  is  true  that  it  is 
said  tiiat  there  was  liability  on  the  part  of 
the  defendant  for  its  negligence  before  the 
passage  of  the  Act  of  Congress  and  the  act 
has  only  given  a  more  efficient  and  a  more 
complete  remedy.  It,  however,  takes  away 
material  defenses,  defenses  which  did  some- 
thing more  than  resist  the  remedy;  they  dis- 
approved the  right  of  action.  Such  defenses 
the  statute  takes  away,  and  that  none  may 
exist  in  the  present  case  is  immaterial.  It 
is  the  operation  of  the  statute  which  deter- 
mines its  character.  The  Court  of  Appeals 
aptly  characterised  it,  and  we  may  quote 
from  its  opinion,  (C.  C.  A.  9th  Cir.  1909, 
173  Fed.  66) :  It  is  a  statute  which  per- 
mits recovery  in  cases  where  recovery  could 
not  be  had  before,  and  takes  from  the  de- 
fendant defenses  which  formerly  were  avail- 
able, defenses  which  in  this  instance  existed 
at  the  time  when  the  contract  of  service  was 
entered  into  and  at  the  time  when  the  acci- 
dent occurred.'" 

Creation  of  new  cause  of  action.  —  A  cause 
of  action  for  the  doath  of  an  employee  which 
is  authorized  by  this  statute  was  not  recog- 
nized at  common  law.  St.  Louis,  8.  F.  k 
T.  R.  Co.  V.  Scale,  (1913)  229  U.  S.  166, 
33  S.  Ct.  661,  67  U.  S.  (L.  ed.)  1129. 

State  laws  superseded.  —  The  one  purpose 
of  Congress  was  to  adopt  a  uniform  rule 
operating  alike  on  all  employees  of  railroad 
companies  engaged  in  interstate  commerce, 
and  one  of  the  effects  of  the  statute  is  to 
supersede  the  laws  of  the  states  in  so  far  as 
they  cover  the  same  field.  Missouri,  K.  k 
T.  R.  Co.  v.  Wulf,  (1913)  226  U.  S.  670, 
33  S.  C^.  136,  67  U.  S.  (L.  ed.)  366;  Michi- 
gan Cent.  R.  Co.  y.  Vreeland,  (1913)  227 
U.  S.  69,  33  S.  Ct.  192,  67  U.  S.  (L.  ed.) 
417;  St.  Louis,  I.  M.  ft  8.  R.  Co.  y.  Hes- 
ter ly,  (1913)  228  U.  8.  702,  33  8.  C3t.  703, 
57  IT.  S.   (L.  ed.)   1031;  St.  Louis,  S.  P.  k 
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T.  R.  Co.  y.  Seale,  (1913)  229  U.  8.  156,  33 
8.  Ct.  651,  57  U.  8.  (L.  ed.)  1129;  MinneMU 
Rate  Cases,  (1913)  230  U.  8.  352,  33  8.  Ct 
729,  57  U.  8.  (Li.  ed.)  1511,  48  L.R.A.(NJ3.) 
1151;  Oliver  v.  Northern  Pac.  R.  Co.,  (£.  D. 
Wash.  1912)  196  Fed.  432;  M'Chesney  v. 
lUinois  Cent.  R.  Co.,  (W.  D.  Ky.  1912)  197 
Fed.  85;  Illinois  Cent.  R.  Co.  v.  Nelson,  (C. 
C.  A.  8th  Cir.  1913)  203  Fed.  956;  Cary  t. 
Lake  Shore  ft  M.  8.  Ry.  Co.,  (N.  D.  Ohio 
1911)  208  Fed.  847;  Southern  Ry.  Co.  v. 
Howerton,  (Ind.  1913)  101  N.  £.  121;  Louis- 
ville ft  N.  R.  Co.  V.  Strangers  Adm'x,  (1913) 
156  Ky.  439,  161  8.  W.  230;  Femette  v. 
Pere  Marquette  R.  Co.,  (1914)  175  Mich. 
653,  141  N.  W.  1084,  144  N.  W.  834;  Melzner 
V.  Northern  Pac.  R.  Co.,  (1912)  46  Mont. 
277,  127  Pac.  1002;  Fleming  v.  Norfolk 
Southern  R.  Co.,  (1912)  160  N.  C.  196,  76 
S.  £.  212;  Burnett  v.  Atlantic  Coast  Line 
R.  Co.,  (1913)  163  N.  C.  186,  79  S.  £.  414; 
Missouri,  K.  ft  T.  Ry.  Co.  v.  Lenahan, 
(1913)  39  Okla.  283,  135  Pac.  383;  Gulf,  C. 
ft  8.  F.  Ry.  Co.  V.  Lester,  (Tex.  1912)  149 
S.  W,  841;  St,  Louis,  8.  F.  ft  T.  Ry.  Co.  v. 
Geer,  (Tex.  1912)  149  8.  W.  1178;  Rowlands 
V.  Chicago  ft  N.  R.  Co.,  (1912)  149  Wis.  51, 
135  N.  W.  156. 

Earlier  limited  liability  acts  are  not  re- 
pealed by  this  act.  The  Passaic,  (C.  C.  A. 
2d  Cir.  1913)  204  Fed.  266. 

Test  as  to  applicability  of  federal  or  state 
law.  —  In  determining  whether  or  not  the 
federal  or  state  law  is  applicable  to  an  ac- 
tion of  this  character,  the  test  is  this:  Were 
the  injuries  of  the  employee  sustained  while 
the  company  was  engaged  and  the  employee 
was  employed  in  interstate  commerce?  If 
so,  the  federal  statute  applies;  if  not,  the 
state  law  is  applicable.  Louisville  ft  N.  R. 
Co.  V.  Strange's  Adm'x,  (1013)  156  Ky.  439, 
161  8.  W.  239. 

Before  this  act  applies  to  an  action  for 
damages  brought  against  a  railroad  company 
by  one  of  its  employees  for  injuries  received 
in  the  service  of  the  company,  it  must  ap- 
pear (1)  that  the  railroad  company  is  an 
interstate  carrier;  (2)  that,  as  to  the  trans- 
action through  which  the  injury  occurred,  it 
was  at  the  time  engaged  in  interstate  com- 
merce; and  (8)  that  the  injured  employee 
was  at  the  time  engaged  in  interstate  com- 
merce. Charleston  ft  W..  C.  R.  Co.  v.  An- 
chors, (1912)   10  6a.  App.  322,  73  S.  £.  551. 

Waiver  of  objection  to  action  under  state 
law.  —  If  an  action  is  brought  under  a  Btate 
Employers'  Liabilitv  Act  and  the  railroad 
claims  that  it  should  have  been  brought  un- 
der the  federal  act,  that  contention  should 
be  set  up  as  a  defense  and  by  going  to  trial 
without  doing  so  the  railroad  waivers  its 
right  to  urge  his  contention.  Chicago.  R.  I. 
ft  G.  Ry.  Co.  V.  Rogers,  (Tex.  1912)  150  S. 
W.  281. 

Waiver  of  rights  under  statute.  —  The  ac- 
ceptance of  benefits  from  a  relief  department 
does  not  prevent  a  recovery  of  damages  for 
negligence  under  the  Employers'  Liability 
Act  of  1908.  Burnett  v.  Atlantic  Coast  Line 
R.  Co.,    (1913)    183  N.  C.  186,  79  S.  E.  414. 

A  release  of  damages  for  injury  or  death 


is  against  public  policy  and  void.  Oliver  v. 
Northern  Pac.  R.  Co.,  (E.  D.  Wash.  1912) 
196  Fed.  432. 

Defects  in  cars.  — The  act  deals  with  tbe 
liabilitv  of  carriers  while  engaged  in  com- 
meroe  between  the  states  for  defects  in  cars^ 
St.  Louis,  I.  M.  ft  8.  R.  Co.  v.  Hester ly, 
(1913)  228  U.  S.  702,  33  S.  Ct.  703,  57  U. 
S.   (L.  od.)    1031. 

New  Mexico.  —  This  act  is  valid  as  to  the 
territory  of  New  Mexico.  Fridav  v.  Santa 
F6  Cent.  R.  Co.,  (1911)  16  N.  M.  434,  120 
Pac.  316,  following  El  Paso  ft  N.  £.  R.  Ca 
V.  Gutterrez,  (1909)  215  U.  8.  87,  30  8. 
Ct.  21,  57  U.  8.   (L.  ed.)   106. 

Porto  Rico.  —  This  act  expressly  applies 
to  Porto  Rico.  American  R.  Co.  of  Porto 
Rico  V.  Birch,  (1912)  224  U.  8.  547,  32  8. 
Ct.  603,  56  U.  8.   (L.  ed.)   879. 

This  act  is  dted  in  Missouri,  K.  &  T.  R. 
Co.  V.  BUlack,  (1912)  105  Tex.  296,  147 
8.  W.  559;  Missouri,  K.  ft  T.  Ry.  Co.  v. 
Odom,  (Tex.  1912)  152  S.  W.  730;  Chicago, 
R.  I.  ft  G.  Ry.  Co.  V.  Trout,  (Tex.  1912)  152 
8.  W.  1137. 

n.  EicFLOTSE  Engaged  nf  Irtebstatk  Com- 


Caxrier  engaged  in  intrastate  commerce 
also.  —  The  statute  was  intended  to  apply 
to  every  carrier  while  engaging  in  interstate 
commerce,  and  to  an  employee  of  such  carrier 
while  so  engaged,  and,  if  these  conditions 
concur,  the  fact  that  the  carrier  and  the 
employee  may  also  be  engaged  in  intrastate 
commerce  is  immaterial.  Atlantic  Coast 
Line  Ry.  Co.  v.  Jones,  (1913)  9  Ala.  App. 
499,  63  So.  693. 

Common  carriers  by  Tessels.  —  Where  a 
vessel  is  part  of  a  railroad  system,  and- its 
crew  are  employees  of  the  railroad,  it  would 
seem  as  if  tijis  act  might  include  maritime 
injuries.  The  Pawnee,  (£.  D.  Mich.  1913) 
205  Fed.  333. 

Movements  in  terminal  yard.  —  In  the  ease 
of  an  interstate  train  engaged  in  the  move- 
ment of  interstate  freight,  interstate  trans- 
portation is  not  ended  on  reaching  the  ter- 
minal yard  although  the  ears  are  not  going 
to  points  beyond,  for  it  is  still  necessary  that 
the  train  be  broken  up  and  the  cars  taken 
to  the  appropriate  tracks  for  making  up 
outgoing  trains  or  for  unloading  or  deliver- 
ing freight,  and  this  is  as  much  a  part  of 
the  interstate  transportation  as  is  the  move- 
ment across  the  state  line.  St.  Louis,  S.  P. 
ft  T.  R.  Co.  V.  Scale,  (1913)  229  U.  S.  156, 
33  8.  Ct.  651,  57  U.  S.  (L.  ed.)   1129. 

Train  run  from  one  state  to  another,  but 
no  freight  carried  across  line.  —  If  a  train 
is  run  from  one  state  into  another  for  the 
purpose  of  carrying  freight  from  station  to 
station,  it  is  engaged  in  interstate  commerce, 
even  though  it  does  not  appear  that  any 
freight  was  actually  carried  across  the  state 
line,  for  it  is  the  operation  of  the  train  for 
the  purpose  of  carrying  freight  across  the 
state  line,  if  offered,  which  constituted  the 
interstate  commerce.    Kansas  Citv  Southern 
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R.  Co.  V.  Cook,  (1911)  100  Ark.  467,  140 
S.  W.  679. 

Intrastate  train  with  interstate  cars.  — A 
train  operating  only  between  two  points 
within  the  state,  and  carrying  merchandise 
only  to  destinations  within  the  state,  would 
clearly  be  subject  to  the  regulatory  provi- 
sions of  a  state  act  on  the  same  subject. 
But  if  a  train  operating  between  two  points 
within  the  state  carries  one  or  more  cars 
billed  to  a  foreien  destination  tiie  entire 
train  is  impressed  with  the  qualities  of  a 
federal  agency  of  interstate  commerce  and  is 
subject  to  federal  control.  Fernette  v.  Pere 
Marquette  R.  Co.,  (1914)  175  Mich.  653, 
141  N.  W.  1084,  144  N.  W.  834. 

Moving  water  or  coal  across  state  line  for 
railroad  use.  — An  interstate  railroad  when 
engaged  in  moving  cars  of  water  or  coal 
over  its  line  from  one  state  into  another  for 
use  in  its  own  engines  is  engaged  in  "inter- 
state commerce."  Barker  v.  Kansas  City, 
M.  &  O.  R.  Co.,  (1913)  88  Kan.  767,  129 
Pac.  1151,  43  L.R.A.(N.S.)   1121. 

ni.  EmPLOTEB   ENOACaD    IN    IllTEBSTATB 

COICHEBCE. 

Necessity  that  employee  be  engaged  in 
duties  connected  with  interstate  commerce 
when  injury  received.  —  That  a  railroad  com- 
pany may  be  engaged  both  in  interstate  com- 
merce and  in  intrastate  commerce  is  self- 
evident.  As  to  whether  a  cause  of  action 
for  an  injury  to  an  employee  arises  under 
the  employer's  liability  act  depends  upon  the 
circumstances  existing  at  the  time  of  the  in- 
jury. If  at  the  time  of  the  injury  the  em- 
ployee was  performing  some  service  for  the 
company  in  furtherance  of  its  interstate 
commerce  business,  then  the  rules  of  law 
declared  in  the  act  of  1008,  and  its  amend- 
ment, will  apply.  Upon  the  other  hand,  if 
the  employee,  when  injured,  is  engaged  whol- 
ly in  the  performance  of  a  service  in  further- 
ance of  tne  intrastate  business  of  the  rail- 
road company,  then  the  act  of  Congress  does 
not  apply,  because  to  give  it  application  in 
such  case  would  be  extending  the  power  of 
the  federal  government  over  matters  exclu- 
sively within  the  state  jurisdiction  and  con- 
trol. Van  Brimmer  v.  Texas  &  P.  Ry.  Co., 
(E.  D.  Tex.  1911)  190  Fed.  394;  Neil  v. 
Idaho  &  W.  N.  R.  Co.,  (1912)  22  Idaho  74, 
125  Pac.  331;  Southern  Ry.  Co.  v.  Howerton, 
(Ind.  1913)  101  N.  E.  121;  Barker  v.  Kan- 
sas City,  M.  &  O.  R.  Co.,  (1913)  88  Kan. 
767,  129  Pac.  1151,  43  L.R.A.(N.S.)  1121; 
Montgomery  v.  Southern  Pac.  Co.,  (1913)  64 
Ore.  597,  131  Pac.  507,  47  L.R.A.(N.S.)  13; 
Orav  V.  Chicaero  &  N.  W.  R.  Co.,  (1913)  153 
Wis.  637,  142  N.  W.  505.  Compare  Mont- 
gomerv  v.  Southern  Pac.  Co.,  (1913)  64  Ore. 
597,  131  Pac.  507,  47  L,R.A.(N.S.)    13. 

The  earlier  act  of  1906  (Act  July  11, 
1906,  c.  3073;  34  Stat.  232)  was,  in  the  Em- 
plovers*  Liabilitv  Cases,  (1908)  207  U.  S. 
463,  28  S.  Ct.  i41,  62  U.  S.  (L.  ed.)  297, 
held  unconstitutional  as  exceeding  the  power 
of  Congress  under  the  commerce  clause  of 
the  Constitution,  in  that  it  imposed  a  lia- 
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bility,  as  against  all  common  carriers  en- 
gaged in  interstate  commerce,  in  favor  of 
any  of  their  employees,  without  restriction, 
and  whether  their  employment  did  or  did 
not  pertain  to  interstate  commerce.  In 
those  cases,  however,  all  the  justices  con- 
curred in  recognizing  the  power  of  Congress 
to  regulate  the  relation  of  master  and  serv- 
ant by  r^ulations  confined  to  interstate 
commerce  and  services  connected  therewith. 
The  act  of  1908,  above  quoted,  was  passed 
to  conform  to  that  decision,  and  should 
therefore  be  construed  as  including  within 
the  term  "any  person  suffering  injury  while 
he  is  employed  oy  such  carrier  in  such  com- 
merce," every  person  who  could  be  so  in- 
cluded within  the  purview  of  the  constitu- 
tional power.  Horton  v.  Oregon-Washington 
R.  ft  Nav.  Co.,  (1913)  72  Wash.  503,  130 
Pac.  897,  47  L.R.A.(N.S.)  8. 

The  test  question  in  determining  whether 
a  per^nal  injury  to  an  employee  of  a  rail- 
road company  is  within  the  purview  of  the 
act  is,  What  is  its  effect  upon  interstate 
commerce  7  Does  it  have  the  effect  to  hinder, 
delay,  or  interfere  with  such  commerce? 
Lamphere  v.  Oregon  R.  k  Nav.  Co.,  (C.  G. 
A.  9th  Cir.  1912)  196  Fed.  336. 

"Employed."  —  "To  be  employed  by  one  is 
to  be  engaged  in  his  service,  to  be  used  as 
an  agent  or  substitute  in  transacting  his 
business,  to  be  commissioned  and  intrusted 
with  the  management  of  his  affairs.  In  our 
judgment,  the  words,  *while  employed  by 
such  carrier,'  construed  in  connection  with 
the  context,  is  equivalent  to  'while  hired 
by  such  carrier,'  which  implies  a  request 
and  a  contract  for  compensation.  The  per- 
sons falling  within  the  meaning  of  the  act 
are  those  hired  by  the  railway  company,  or 
those  who  are  working  for  it  at  its  request 
and  under  an  agreement  on  its  part  to  com- 
pensate them  for  their  services."  Missouri, 
K.  &  T.  Ry.  Co.  V.  West,  (Okla.  1913)  134 
Pac.  655. 

A  "boiler  maker's  helper,"  employed  at  the 
time  of  an  injury  in  assisting  in  the  repair 
of  an  engine  used  in  interstate  commerce,  is 
emplovcd  in  interstate  commerce.  Law  v. 
Illinois  Cent.  R.  Co.,  (C.  C.  A.  6th  Cir. 
1913)   208  Fed.  869. 

Brakeman.  —  In  Illinois  Cent.  R.  Co.  v. 
Nelson,  (C.  C.  A.  8th  Cir.  1913)  203  Fed. 
956,  the  facts  were  as  follows:  The  plaintiff 
was  employed  by  the  defendant  as  a  brake- 
man.  In  the  forenoon  of  Jan.  1,  1911,  he 
went  to  his  train  in  the  yards  at  Waterloo, 
Iowa,  to  assume  his  duties.  After  reach- 
ing the  train,  which  stood  on  track  No.  4 
in  the  yards,  he  discovered  a  couple  of  hot 
boxes,  and  went  from  there  to  the  north  to 
the  icehouse  of  the  company,  to  obtain  a 
cake  of  ice,  to  be  used  in  cooling  the  boxes 
and  to  take  upon  the  train  for  a  like  pur- 
pose, in  so  doing  crossing  tracks  6.  6,  7,  and 
8.  Returning  from  the  icehouse  with  his  ice, 
tracks  8  and  7  having  standing  cars  on  them, 
he  threw  his  ice  through  under  the  cars  and 
climbed  over  the  drawbar;  reaching  track  6, 
there  was  an  opening  between  cars  of  about 
10  feet,  through  which  he  passed,  and  then 
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turned  eastward,  without  lodcing  or  liateii- 
ing  for  an;^  moying  eara,  thousn  he  knew 
that  switching  was  being  done  there.  After 
proceeding  between  tracks  6  and  6  a  distance 
of  about  16  or  20  feet,  he  was  struck  by  a 
car  and  received  the  injuries  complained  of. 
He  alleged  that,  at  or  about  the  point  where 
he  was  struck  by  the  car,  the  defendant  neg- 
ligently permitted  an  accumulation  of  cin- 
ders, ice,  and  snow  between  the  tracks  sev- 
eral inches  in  height  and  about  10  feet  in 
length;  that  he  slipped  upon  this  pile  of 
cinders  covered  with  ice  and  snow,  and,  be- 
cause of  such  slipping,  was  struck  by  the 
car  in  question.  The  train  upon  which  he 
was  employed  the  evidence  clearly  showed  to 
have  bc«n  engaged  at  the  time  in  interstate 
commerce.  It  was  held  that  the  plaintiff 
beine  a  brakeman  upon  said  train  was  an 
employee  engaged  in  mterstate  commerce. 

But  in  Van  Brimmer  v.  Texas  &  P.  Ry. 
Ck>.,  (E.  D.  Tex.  1911)  190  Fed.  394,  it  ap- 
peared that  the  plaintiff  was  a  brakeman  on 
a  train  of  the  defendant  which  contained 
cars  being  used  for  interstate  shipments  of 
freight.  In  the  train  was  a  car  which  was 
filled  with  merchandise  destined  for  a  point 
within  the  state.  The  shipment  of  this  car 
originated  in  Texas,  and  was  to  end  in  that 
state.  When  the  plaintiff  was  injured,  he 
was  engaged  in  the  work  of  completing  the 
transportation  of  that  intrastate  car.  It 
was  held  that  he  was  not  engaged  in  inter- 
state commerce. 

Bridge  repairman.  —  A  man  employed  by  a 
railroad  and  carrying  bolts  to  be  used  by 
him  in  repairing  a  railroad  bridge  used  in 
both  interstate  and  intrastate  commerce  is 
employed  in  interstate  commerce,  and  if  in- 
jured by  the  negligence  of  a  co-employee  is 
entitled  to  an  action  for  damages  under  the 
statute.  Pedersen  v.  Delaware,  L.  ft  W.  R. 
Co.,  (1913)  229  U.  S.  146,  33  S.  Ct.  648,  57 
U.  S.  (L.  ed.)  1125,  reversing  (C.  C.  A. 
3d  Cir.  1912)  197  Fed.  537.  To  the  same 
effect  see  Thomson  v.  Columbia  &  P.  S.  R. 
Co.,  (W.  D.  Wash.  1913)  205  Fed.  203. 

An  employee  engaged  in  repairing  an 
engine  which  has  just  finished  an  interstate 
run  and  is  soon  to  b^n  the  return  trip  is 
employed  in  interstate  commerce.  Baltimore 
&  O.  R.  Co.  V.  Darr,  (C.  C.  A.  4th  Cir.  1913) 
204  Fed.  751,  47  L.R.A.(N.S.)  4,  affirm- 
ing, (D.  C.  Md.  1912)  197  Fed.  655.  In  the 
lower  court  it  was  said:  "The  engine  came 
in  from  its  interstate  commerce  run  as  usual, 
and  apparently  went  out  as  usual.  The  re- 
pairs which  the  plaintiff  was  making  to  it 


Co.,  (1913)  64  Ore.  597,  131  Pac.  507,  47 
L.R.A.(N.6.)  13,  the  evidence  tended  to  f^ow 
that  the  plaintiff  was  engaged  in  moving  the 
oil  for  the  purpose  of  providing  fuel  for  the 
engines  used  in  transmitting  freight  and  pas- 
sengers from  California  into  Oregon.  The 
oil  was  to  be  used  principally  for  the  en- 
gine and  crew  with  which  plaintiff  was  en- 
gaged in  his  general  work  of  switching  inter- 
state cars  and  spotting,  setting  out,  and 
moving  them  from  station  to  station.  It 
appears  that  about  two-thirds  of  the  wort 
01  plaintiff,  switch  crew,  and  engine  was 
the  moving  of  cars  used  in  the  transporta- 
tion of  interstate  commodities,  although  all 
of  plaintiff's  work  was  done  in  the  state  of 
California.  It  was  held  that  the  plaintiff 
was  engaged  in  the  business  of  interstate 
commerce. 

Employee  on  way  to  work.  —  It  has  been 
held  that  an  employee  on  his  way  to  work 
on  an  interstate  train  is  within  the  protec- 
tion of  the  act.  LAmphere  v.  Oregon,  etc 
Nav.  Co.,  (C.  C.  A.  9th  Cir.  1912)  196  Fed. 
336,  reversing  (£.  D.  Wash.  1911)  193  Fed. 
248;  Missouri,  K.  ft  T.  Ry.  Co.  v.  Renti, 
(Tex.  1913)  162  8.  W.  959;  Horton  v.  Ore- 
gon-Washington R.  &  Nav.  Co.,  (1913)  72 
Wash.  603,  130  Pac.  897,  47  L.R.A.(N.S.)  8. 

In  Lamphere  v.  Oregon  etc.  Nav.  Co.,  (C. 
C.  A.  9th  Cir.  1912)  196  Fed.  336,  the  court 
said:  "There  are  decisions  which  hold  that 
an  employ^  of  a  railroad  company  while 
going  to  and  from  his  work  is  not  engaged 
in  the  service  of  his  employer,  and  is  not 
the  fellow  servant  of  other  employes  of  the 
same  master,  but  there  are  cases  holding  to 
the  contrary,  and,  whatever  may  be  the  coo- 
fiict  of  authority  as  to  the  ordinary  case  of 
an  employ^  going  to  and  from  his  work, 
there  can  be  no  question  that  he  is  in  the 
service  of  his  master,  and  is  a  fellow  servant 
of  his  co-employte  whenever  he  is  doing  that 
which  under  his  contract  of  employment  he 
is  bound  to  do.  .  .  .  The  deceased  when 
he  was  killed  was  not  only  on  his  way  to 
work  for  his  employer,  but  he  was  proceed- 
ing under  the  direct  and  peremptory  com- 
mand of  the  railroad  company  to  do  a  des- 
ignated specific  act  in  the  service  of  the  com- 
pany, to  wit,  to  move  a  train  then  engaged 
in  interstate  commerce.  He  was  on  the 
premises  of  the  railroad  company  and  u 
the  discharge  of  his  duty  when  he  met  his 
death,  and  the  train  which  struck  him  aod 
caused  his  death  was  engaged  in  interstate 
commerce,  and  belonged  to  the  same  railroad 
company.    Must  a  fireman  be  actually  in  his 


were    of    the    ordinary    trivial    kind    which,    place  of  duty  on  the  locomotive  of  a  train 


must  be,  and  habitually  are,  made  from  day 
to  day  without  in  any  wise  interfering  with 
the  ordinary  and  profitable  use  of  the  equip- 
ment. At  the  time  of  the  accident  I  am 
persuaded  the  locomotive  and  tender  were 
'instruments  of  interstate  commerce'  as 
those  words  are  used  by  the  Supreme  Court. 
A  very  slight  change  of  the  facts  might 
doubtless  have  taken  the  plaintiff  out  of  the 
protection  of  the  act." 

Employee  moving  oil  for  use  on  interstate 
trains.  —  In   Montgomery   v.    Soul  hem   Pac. 
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which  is  engaged  in  commerce  between  the 
states  in  order  that  he  may  be  said  to  be 
employed  in  interstate  commerce  f  If  he  is 
commanded  to  step  down  from  his  train  and 
proceed  across  the  track  and  take  his  place 
on  another  train  engaged  in  interstate  com- 
merce and  he  is  injured  while  on  the  way. 
will  it  be  said  that  he  was  not  employed  in 
interstate  commerce  when  he  received  the  in- 
jury? The  case  supposed  is  substantiallv 
the  case  which  is  now  before  the  court." 
But  in  Feaster  v.  Philadelphia  &  R.  B. 
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Co.,  (£.  D.  Pa.  1912)  197  Fed.  680,  it  ap- 
peared that  the  plaintiff  was  an  extra  con- 
ductor, and  on  January  30,  1910,  had  been 
directed  to  report  at  Trenton  the  following 
morning  for  orders.  On  the  Slst  he  re- 
ported, and  was  ordered  to  ride  on  a  light 
engine  to  Trenton  Junction,  both  points  be- 
ing within  the  state  of  New  Jersey,  where 
he  would  receive  definite  instructions  con- 
cerning the  destination  and  duties  of  a  work 
train  that  was  awaiting  him  there.  While 
he  was  passing  through  the  yard  at  Trenton 
on  his  way  to  the  light  engine,  he  was  in- 
jured by  a  local  passenger  train  running  be- 
tween Trenton  and  Bound  Brook.  It  was 
held  that  he  was  not  within  the  protection 
of  this  act. 

Employee  on  way  home.  — An  employee  of 
a  railroad,  killed  while  riding  to  his  home 
in  title  caboose  of  an  interstate  train  by  per- 
mission of  the  company,  and  not  at  the  time 
on  duty,  is  not  within  the  protection  of  this 
act.  Bennett  v.  Lehigh  Valley  R.  Co.,  (£. 
D.  Pa.  1912)   197  Fed.  678. 

In  Zachary  v.  North  Carolina  K.  Co., 
(1911),  166  N.  C.  496,  72  S.  £.  868,  it  was 
held  that  an  employee  who  was  killed  by 
being  struck  by  a  local  switch  engine  while 
on  his  way  to  his  boarding  house  for  a  pur- 
pose entirely  personal  to  himself,  was  not 
within  the  provisions  of  this  act. 

A  foreman  of  a  switch  engine,  which  is 
hauling  cars  containing  merchandise  des- 
tined for  another  state,  is  engaged  in  inter- 
state commerce.  Seaboard  Air  Line  Ry.  v. 
Moore,  (1913)  228  U.  S.  433,  33  S.  Ct.  680, 
67  r.  S.   (L.  ed.)  907. 

Engine  dispatcher.  —  A  person  employed 
in  dispatching  engines  both  intrastate  and 
interstate  is  not  employed  in  interstate  com- 
merce while  walking  to  a  rest  shanty.  Gray 
V.  Chicago  &  N.  W.  R.  Co.,  (1913)  163  Wis. 
637,  142  N.  W.  605,  wherein  the  court  said: 
**li  appears  that  the  plaintiff,  at  the  time 
of  the  accident  here,  was  walking  back  to 
his  rest  shanty,  and  was  doing  nothing  at 
all  in  the  way  of  dispatching  engines.  Now 
it  may  perhaps  be  correctly  held  (though  we 
do  not  decide  the  question)  that  a  man 
whose  day  is  spent  in  dispatching  engines, 
all  of  which  are  engaged  in  interstate  com- 
merce, is  in  legal  eff^  employed  in  inter- 
state commerce  during  the  whole  day,  and 
including  the  periods  of  leisure  or  rest  when 
he  is  doing  nothing  but  waiting  for  the  ar- 
rival of  an  engine;  but  if,  on  the  other  hand, 
part  of  the  engines  dispatched  be  engaged  in 
interstate  business  and  part  in  local  or  in- 
trastate business,  we  are  unable  to  see  how 
it  could  be  logically  said  that  he  was  'em- 
ployed in  interstate  commerce'  all  day,  or 
during  his  intervals  of  leisure." 

An  engineer,  employed  at  the  time  of  an 
injury  in  hauling  cars  which  were  being 
used  in  interstate  commerce,  is,  of  course, 
encraged  in  interstate  commerce  and  the  pro- 
visions of  the  act  apply.  Horton  v.  Sea- 
board Air  Line  R.  Co.,  (1911)  157  N.  C. 
146,  72  S.  E.  968. 

Ferry-boat  employee.  —  The  maintenance 
of  a  ferry  may  be  within  the  charter  powers 
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of  a  railroad  company  and  employees  may 
be  employed  in  interstate  commerce  within 
the  meaning  of  the  act  who  are  employed 
on  a  ferry  boat  transporting  passengers 
from  one  state  to  another.  The  Passaic,  (£. 
D.  N.  Y.  1911)    190  Fed.  644. 

The  fireman  of  an  engine  used  in  switch* 
ing  cars  that  have  to  move  both  in  inter- 
state and  intrastate  commerce  indiscrimi- 
nately is  employed  in  interstate  commerce, 
even  at  the  moment  when  the  cars  being 
switched  are  part  of  an  intrastate  train. 
Behrens  v.  Illinois  Cent.  R.  Co.,  (£.  D.  La. 
1911)    192  Fed.  681. 

The  porter  on  a  Pullman  car  attached  to 
a  train  engaged  in  interstate  commerce  was 
held,  on  the  facts  shown,  to  be  an  employee 
of  the  railroad  company.  Oliver  v.  North- 
ern Pac.  R.  Co.,  (£.  D.  Wash.  1912)  196 
Fed.  432,  wherein  the  court  said:  ''Is  a 
person  employed  jointly  by  a  railway  com- 
pany and  another  company  in  the  operation 
and"  management  of  a  train  an  employee  of 
the  railway  company,  within  the  meaning  of 
the  Employers*  Liability  Act?  In  my  opin- 
ion this  question  must  be  answered  in  the 
affirmative.  The  contract  between  these  two 
companies  was  entered  into  long  prior  to  the 
passage  of  the  act  in  question,  and  was  there- 
fore not  entered  into  for  the  purpose  of  cir- 
cumventing or  avoiding  liabilities  imposed 
by  law.  Nevertheless,  if  such  a  contract  is 
recognized  and  given  the  effect  claimed  for 
it  by  the  defendant,  there  is  nothing  to  pre- 
vent railway  companies  from  avoiding  obli- 
gations imposed  upon  them  by  this  or  other 
laws  of  Congress.  It  was  attempted  in  ar- 
gument to  draw  a  distinction  between  those 
positive  obligations  imposed  upon  public 
service  corporations  by  law  and  obligations 
voluntarily  assumed  by  them  for  the  comfort 
and  convenience  of  passengers  and  for  their 
own  profit.  Such  a  distinction  may,  and  in 
some  cases  does,  exist,  but  it  cannot  be  gain- 
said that  persons  employed  by  railway  com- 
panies in  performing  obligations  voluntarily 
assumed  are  as  much  employees  of  the  com- 
pany as  those  servants  who  are  discharging 
positive  duties  imposed  by  law.  Persons  em- 
ployed as  the  deceased  was  come  within  the 
spirit  of  the  statute,  and  those  dependent  on 
them  for  support  should  not  be  denied  the 
protection  it  affords." 

Pumpman.  —  An  employee  engaged  in 
pumping  water  used  by  engines  engaged  in 
interstate  and  intrastate  commerce  is  with- 
in the  terms  of  this  section.  Horton  v.  Ore- 
gon-Washington  R.  &  Ntv.  Co.,  (1913)  72 
Wash.  503,  130  Pac.  897,  47  L.R.A.(N.S.)   8. 

Repairman.  —  Railroad  employees  are  with- 
in the  purview  of  the  Employers'  Liability 
Act  while  engaged  in  the  repair  of  engines, 
cars,  bridges,  tracks,  and  switches  actually 
in  use  in  interstate  commerce.  Law  v.  Illi- 
nois Cent.  R.  Co.,  (C.  C.  A.  6th  Cir.  1913) 
208  Fed.  869. 

In  Heimbach  v.  Lehigh  Valley  R.  Co.,  (E. 
D.  Pa.  1912)  197  Fed.  679,  it  appeared  that 
employees  of  a  railroad  company  were  killed 
while  repairing  a  car  that  had  been  trans- 
ported from  New  Jersey  to  Pennsylvania,  and 
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during  that  transit  liad  been  engaged  In 
commerce  between  the  atatet.  But  it  ap- 
peared that  the  car  had  reached  ita  destina- 
tion and  was  empty,  and  having  been  found 
to  need  repairs,  it  was  put  upon  a  side  track 
for  that  purpose.  It  was  held  that  the  em- 
ployees BO  engaged  were  not  within  the  pro- 
tection of  this  act.  Compare  Northern  rac. 
Hy.  Co.  V.  Maerkl,  (C.  C.  A.  9th  Cir.  1912) 
198  Fed.  1. 

An  employee  is  not  employed  by  the 
carrier  in  interstate  commerce  where  he  is 
engaged  in  constructing  or  repairing  an  ap- 
pliance which  may  thereafter  be  used  to 
facilitate  intrastate  or  interstate  transporta- 
tion as  occasion  may  require  and  which  is 
intended  therefor,  but  is  not  at  the  time 
the  repairs  in  question  are  being  made  in 
use  for  the  purpose  of  facilitating  inter- 
state transportation.  Ruck  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  (1913)  163  Wis.  158,  140 
S.  VV.  1074. 

A  trackman  repairing  a  railroad  over  which 
interstate  passenger  and  freight  cars  and  en- 
gines engaged  in  interstate  commerce  are 
constantly  passing  is  engaged  in  interstate 
commerce.  Central  R.  Co.  of  New  Jersey  v. 
Colasurdo,  (C.  C.  A.  2d  Cir.  1911)  192  Fed. 
901;  Southern  Ry.  Co.  v.  Howerton,  (Ind. 
1913)  101  N.  £.  121.  Contra  Charleston  & 
W.  C.  R.  Co.  V.  Anchors,  (1912)  10  Ga.  App. 
322,  73  S.  E.  651.- 

A  trucker  engaged  in  loading  freight  into 
a  car  for  transportation  in  interstate  com- 
merce, he  being  an  employee  of  the  railroad, 
is  employed  in  interstate  commerce.  Illi- 
nois Cent.  R.  Co.  v.  Porter,  (C.  C.  A.  6th 
Cir.  1913)  207  Fed.  311. 

Watchman  on  dead  engine  hauled  in  inter- 
state train.  —  In  Atlantic  Coast  Line  Ry.  Co. 
V.  Jones,  (1913)  9  Ala.  App.  499,  63  So. 
693,  it  was  held  that  the  plaintiff  was  in- 
jured while  engaged  in  interstate  commerce 
under  the  circumstances  which  the  court 
stated  to  be  as  follows:  ''It  was  shown  by 
the  evidence  that  the  plaintiff,  an  employ^ 
of  the  defendant,  was  sent  by  the  defendant 
from  Moctgomery,  Ala.,  to  Thomasville,  Ga., 
to  bring  back  over  its  railroad  between  those 
points  a  dead  engine — ^that  is,  an  engine  not 
running  under  its  own  motive  power,  but 
pulled  or  hauled  in  a  train  of  cars  in  a  man- 
ner similar  to  that  in  which  ordinary  cars 
are  pulled  or  hauled  over  the  rails  by  a  live 
engine  as  a.  means  of  motive  power.  The 
plaintiff's  duties  required  him,  while  en- 
^a^ed  in  this  employment,  to  ride  on  the 
dead  engine  from  Thomasville,  Ga.,  to  Mont- 
gomery, Ala.,  as  'messenger*  or  'watchman,' 
which  we  gather  from  the  evidence  to  be  an 
employment  in  this  instance  in  the  nature 
of  a  caretaker.  The  plaintiff  Was  injured 
while  engaged  in  the  performance  of  his 
duties  under  this  employment,  as  he  had 
gone  to  Thomasville,  Ga.,  and  was  returning 
to  Montgomery,  Ala.,  on  the  engine  in  a 
train  of  cars  operated  by  the  defendant  over 
its  railroad,  at  the  time  he  received  the  in- 
juries of  which  he  complains,  at  a  point  in 
the  state  of  Alabama,  on  defendant's  rail- 
road, about  20  miles,  or  less,  distant  from 
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Montgomery.  The  dead  engine  upon  which 
the  plaintiff  was  riding  at  the  time  he  re- 
ceived the  alleged  injuries  was  part  ol  a 
train  operated  by  the  defendant  and  engaged 
in  carrying,  in  part,  through  freight  can 
with  shipments  of  freight  from  points  in  the 
state  of  Florida,  routed  by  way  of  Thomss* 
ville  in  the  state  of  Georgia  to  destinatios 
at  Montgomery,  and  other  places  in  the  state 
of  Alabama.  Clearly  the  defendant  was  at 
the  time  engaged  m  interstate  commerce, 
and  the  dead  engine  was  one  of  the  instru- 
mentalities ordinarily  used  by  the  defendant 
in  carrying  on  its  business,  and  the  fact  that 
this  instrumentality  was  not  being  put  to 
the  precise  use  for  which  it  was  designed 
at  the  particular  time  when  the  injury  oc- 
curred to  the  plaintiff  does  not  alter  the 
fact  that  the  defendant  was  engaged  in  an 
act  of  interstate  commerce  at  the  time  th€ 
plaintiff  was  injured,  and  that  the  plaintif 
was  in  the  performance  of  his  duties  in  the 
line  of  his  employment  and  was  injured  bv 
the  defective  condition  (as  he  claims)  of 
one  of  the  instrumentalities  ordinarily  used 
in  that  business  by  the  defendant,  but  at 
that  time  temporarily  removed  from  service. 

A  yard  clerk  whose  principal  duties  are 
those  of  examining  incoming  and  outgoing 
trains  and  making  a  record  of  the  numbers 
and  initials  on  the  cars,  of  inspecting  and 
making  a  record  of  the  seals  on  the  car 
doors,  of  checking  the  cars  with  the  con- 
ductors' lists,  and  of  putting  cards  or  labeb 
on  the  car  to  |^ide  switching  crews  in  break- 
ing up  incoming,  and  making  up  outgoing, 
trains,  is  engaged  in  interstate  commerce, 
if  the  traffic  is  both  intrastate  and  inter- 
state and  if  he  is  injured  while  engaged  is 
such  duties  by  being  struck  and  fatally  in- 
jured by  a  switch  engine  negligently  oper- 
ated by  other  employees  in  the  yard,  a  cause 
of  action  arises  under  the  statute.  St 
Louis,  S.  F.  &  T.  R.  Co.  v.  Seale,  (191.'t^ 
229  U.  S.  166,  33  S.  Ct  651,  57  U.  S.  (L. 
ed.)  1129,  reversing  (Tez.  1912)  148  S.  W. 
1099. 

A  yard  switchman,  employed  about  intra- 
state and  interstate  cars,  is  within  the  pro- 
tection of  this  section.  Atlantic  Coast  Line 
R.  Co.  v.  Reaves,  (C.  C.  A.  5th  Cir.  1913) 
208  Fed.  141. 

Only  employees  of  railroads  are  entitled 
to  rely  on  this  act.  Ft.  Worth  Belt  Rv.  C^jl 
V.  Ferryman,  (Tex.  1913)   158  S.  W.  lisi. 

IV.  Nbglioence  and  Assumption  of  Risk. 

Negligence  must  he  shown.  —  While  it  i* 
true  that  the  Employers*  Liability  Act  ha^ 
abrogated  the  fellow  servant  doctrine,  and 
that  the  contributory  negligence  of  the  in- 
jured employee  does  not  bar  a  recovery  but 
simply  diminishes  the  damages  in  proportian 
to  the  amount  of  negligence  attributable  to 
such  employee,  yet  it  is  still  necessary  to 
show  that  the  injury  resulted  in  whole  nr 
in  part  from  the  negligence  of  the  o(f\cr*rs^ 
agents,  or  employees  of  the  carrier,  or  hy 
reason  of  some  defect  or  insufficiency,  duo  to 
its   negligence,   in   its   cars,    engines,   appli- 
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ances,  machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment.  Long 
V.  Southern  R.  Co.,  (1913)  155  Ky.  286,  159 
S.  W.  779;  Helm  v.  Cincinnati,  N.  0.  A,  T. 
P.  R.  Co.,  (1913)  156  Ky.  240,  160  S.  W. 
945;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Goldston,  (1913)  156  Ky.  410,  161  S.  VV. 
246. 

Contributory  negligence.  —  If  one's  death 
is  caused  solely  by  his  own  negligence,  he 
cannot  recover  under  the  federal  Employers' 
Liability  Act.  Ellis's  Adm'r  v.  Louisville, 
H.  &  St.  L.  R.  Co.,  (1913)  155  Ky.  745,  160 
S.  W.  512. 

Where  the  trial  court  holds  that  the  sole 
grounds  of  recovery  rest  upon  the  alleged 
failure  of  the  defendant  to  comply  with  the 
Federal  Si^ety  Appliance  Act  (Act  of 
March  2,  1893,  c.  196,  27  Stat.  L.  531,  Fed. 
Stat.  Ann.  vol.  6,  p.  752),  the  defendant  is 
not  entitled  to  avail  itself  of  plaintiff's  con- 
tributory negligence  for  any  purpose,  under 
the  proviso  of  section  3.  Burho  v.  Minneapo- 
Us  &  St.  L.  R.  Co.,  (1913)  121  Minn.  326, 
141  N.  W.  300. 

Fellow  servant  rule  abolished.  —  A  right  of 
recovery  under  the  statute  arises  if  the  in- 
jury is  suffered  while  the  carrier  is  engaged 
in  interstate  commerce  and  while  the  em- 
ployee is  employed  by  the  carrier  in  such 
commerce,  although  the  causal  negligence  is 
that  of  co-employee  engaged  in  intrastate 
commerce.  Pedersen  v.  Delaware,  L.  &  W. 
R.  Co.,  (1913)  229  U.  S.  146,  33  S.  Ct.  648, 
57  U.  S.  (L.  ed.)  1125,  reversing  (C.  C.  A. 
3d  Cir.  1912)  197  Fed.  637;  lUinois  Cent. 
R.  Co.  V.  Porter,  (C.  C.  A.  6th  Cir.  1913) 
207  Fed.  311;  De  Atley  v.  Chesapeake  &  O. 
R.  Co.,  (1912)  147  Ky.  315,  144  S.  W.  95; 
Carter  v.  Kansas  City  Southern  Ry.  Co., 
(Tex.  1913)   155  S.  W.  638. 

Whether  the  fellow  servant  whose  negli- 
gence caused  the  injury  was  or  was  not  en- 
gaged in  interstate  commerce  is  immaterial. 
Illinois  Cent.  R.  Co.  v.  Porter,  (C.  C.  A. 
6th  Cir.  1913)   207  Fed.  311. 

For  the  negligence  of  the  hostler  of  an 
engine  resulting  in  an  injury  to  the  engineer, 
the  railroad  company  is  liable.  Taylor  v. 
Southern  Ry.  Co.,  (Ind.  1913)  101  N.  E.  506. 

Assumption  of  risk  is  a  good  defense  to 
an  action  under  this  act,  except  when  the 
violation  by  the  carrier  of  some  statute  en- 
acted for  the  safety  of  employees  has  con- 
tributed to  the  injury  or  death  of  the  em- 
ployee. And,  when  such  defense  is  pleaded 
and  supported  by  the  evidence,  it  is  the  duty 
of  the  court  to  instruct  thereon.  Barker  v. 
Kansas  City,  M.  &  O.  R.  Co.,  (1913)  88  Kan. 
767,  129  Pac.  1151,  43  L.R.A.(N.S.)    1121. 

V.  Actions. 

Jurisdiction.  —  State  courts  have  jurisdic- 
tion to  try  actions  arising  under  this  act. 
Atlantic  CJoast  Line  R.  Co.  v.  Whitney, 
(1912)  62  Fla.  124,  56  So.  937;  Southern 
Rv.  Co.  V.  Howerton,  (Ind.  1913)  101  N.  E. 
121;  Illinois  Cent.  R.  Co.  v.  Doherty's 
Adra'r,  (1913)  153  Ky.  363,  155  S.  W.  1119, 
47  L.R.A.(N.S.)  31;  Horton  v.  Seaboard  Air 
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Line  R.  Co.,  (1011)  157  N.  C.  146,  72  S.  E. 
958;    Fleming    v.    Norfolk    Southern    R.   Co., 

(1912)  160  N.  C.  196,  76  S.E.  212;  Row- 
lands V.  Chicago  &  N.  R.  Co.,  (1912)  149 
Wis.  51,  135  N.  W.  156. 

Jurisdiction  of  an  action  to  enforce  the 
rights  arising  under  the  employers'  liability 
act,  may  not  be  declined  by  the  courts  of 
the  state  whose  ordinary  jurisdiction,  as 
prescribed  by  local  laws,  is  adeouate  to  the 
occasion,  on*  the  theory  that  such  statute  is 
not  in  harmony  with  the  policy  of  the  state, 
or  that  the  exercise  of  such  jurisdiction 
would  be  attended  by  inconvenience  and  con- 
fusion because  of  the  different  standards  of 
right  established  by  the  congressional  act 
and  those  recognized  by  the  laws  of  the 
state.    Missouri,  K.  &  T.  Ry.  Co.  v.  Lenahan, 

(1913)  39  OkU.  283,  135  Pac.  383. 

Time  of  accrual  of  cause  of  action.  —  In 
Bixler  v.  Penn.  R.  Co.,  (M.  D.  Pa.  1913) 
201  Fed.  553,  the  court  said:  "Some  argu- 
ment waa  indulged  regarding  the  exact  time 
when  the  cause  of  action  accrued,  whether 
when  the  employ^  was  injured  and  died  or 
when  proper  parties  appeared  who  were  com- 
petent and  empowered  to  bring  suit.  That 
the  cause  of  action  accrued  when  the  em- 
ploy^ died  from  the  injuries  suffered  in  the 
employer's  service  is  not  in  doubt.  The 
cause  of  action  for  damages  for  the  death  of 
the  employ^,  Bixler,  was  perfected  and  imme- 
diately accrued  when  he  was  killed.  Dodge 
V.  Town  of  North  Hudson,  (C.  C.)  188  Fed. 
492.  Hence  a  cause  of  action,  if  otherwise 
perfect,  existed  for  such  death  when  suit  was 
instituted." 

Who  may  bring  action  —  In  General. — 
As  the  right  of  action  for  injuries  resulting 
in  death  is  entirely  based  upon  statute,  no 
such  right  existing  at  common  law,  the  law 
is  well  settled  that  such  an  action  can  only 
be  brought  in  the  name  of  the  person  or  per- 
sons to  whom  the  right  is  given  by  the  stat- 
ute under  which  it  is  sought  to  prosecute  it, 
upon  the  well  settled  principle  that  when  a 
statute  gives  the  cause  of  action  and  desig- 
nates the  persons  who  may  sue,  they  alone 
can  sue.  Fithian  v.  St.  Louis  A,  S.  F.  Ry. 
Co.,   (W.  D.  Ark.  1911)   188  Fed.  842. 

Action  by  personal  representative,  —  A 
cause  of  action  for  the  death  of  an  employee 
must  be  prosecuted  by  a  personal  representa- 
tive and  not  by  the  beneficiaries.  Missouri, 
K.  &  T.  R.  Co.  V.  Wulf,  (1913)  226  U.  8. 
570,  33  S.  Ct.  135,  57  U.  S.  (L.  ed.)  355; 
St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale,  (1913) 
229  U.  S.  156,  33  S.  Ct.  651,  67  U.  S.  (L. 
ed.)    1129. 

An  action  brought  by  the  parents  of  a  de- 
ceased employee,  there  being  no  widow  or 
children,  may,  if  brought  by  them  as  par- 
ents, be  amended  by  making  them  sue  as 
personal  representatives.  Bixler  v.  Penn.  R. 
Co.,  (M.  D.  Pa.  1913)  201  Fed.  553,  wherein 
the  court  said:  ''In  the  event  of  death  of  an 
employ^,  the  cause  of  action  shall  inure  'to 
his  or  her  personal  representatives,  for  the 
benefit  of  the  surviving  widow,  or  husband, 
children  of  said  employ^,  and,  if  none,  then 
for  the  said  employe's  parents,'  etc.     In  the 
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case  before  us  the  recovery,  if  any,  is  for 
the  benefit  of  the  parents  of  the  deceased 
employ 6,  though  the  action  is  to  be  prose- 
cuted by  his  executor  or  administrator.  The 
latter  have  no  interest  whatever  in  the  re- 
covery, and  appear  only  as  nominal  parties 
in  the  action.  The  important  matter  is  the 
award  of  damages.  It  is  not  an  action  for 
a  fixed  penalty  for  a  wrong  done,  but  an  ac- 
tion for  the  recovery  of  the  amount  of  dam- 
ages the  beneficiaries  have  sustained  by  rea- 
son of  the  death;  and  since  the  object  of 
the  recovery  will  be  the  same,  the  parents 
being  as  well  the  sole  beneficiaries  under  the 
Pennsylvania  statutes  (Stewart's  Purdon's 
Digest,  vol.  3,  pages  323&-3241),  it  may  be 
enforced  by  the  parents,  regardless  of  the 
entitlement  of  the  action." 

Widow.  —  The  federal  Employers'  Liability 
Act  does  not  give  to  the  widow  of  the  de- 
ceased, as  such,  any  right  of  action  whatever 
for  the  death  of  the  deceased,  but  gives  that 
right  of  action  solely  to  the  personal  repre- 
sentative of  the  deceased,  and  therefore,  when 
in  a  suit  by  the  widow  the  facts  are  shown 
to  be  such  that  the  act  of  Congress  applies, 
such  suit  cannot  be  maintained  by  her  be- 
cause she  has,  in  her  own  right,  no  cause  of 
action.  Missouri,  K.  &  T.  Ry.  Co.  v.  Lena- 
han,   (1913)   39  Okla.  283,  135  Pac.  383. 

Death  not  instantaneous.  —  If  death  re- 
sults the  personal  representative  of  the  de- 
ceased has  a  right  of  action  irrespective  of 
whether  the  death  was  or  was  not  instan- 
taneous. Michigan  Cent.  R.  Co.  v.  Vreeland, 
(1913)  227  U.  S.  59,  33  S.  Ct.  192,  67  U.  S. 
(L.  ed.)  417,  wherein  the  court  said:  "For 
the  railroad  company  it  has  been  argued 
that  the  fact  that  the  injured  employ^  sur- 
vived his  injuries  for  several  hours  operates 
to  extinguish  its  liability  for  both  the 
wrongful  injury  and  the  death  which  ensued. 
The  view  of  counsel  seems  to  be  that  the  act 
declared  a  single  liability  and  constituted  a 
cause  of  action  in  behalf  of  the  injured  per- 
son if  he  survived,  or,  in  case  his  death  was 
instantaneous,  a  cause  of  action  for  the  bene- 
fit of  the  specified  dependent  relatives  sur- 
viving. This  is  a  narrow  interpretation  of 
the  act  and  would  operate  to  defeat  all  lia- 
bility unless  the  injured  person  should  sur- 
vive* long  enough  to  conduct  his  action  to  a 
recovery." 

An  action  for  injuries  does  not  survive  to 
the  personal  representatives  of  a  railroad 
emplovee  in  case  of  his  death.  American  R. 
Co.  of  Porto  Rico  v.  Didricksen,  (1913)  227 
U.  S.  145,  33  S.  Ct.  224,  57  U.  S.  (L.  ed.) 
456;  Garrett  v.  Louisville  M.  R.  Co.,  (C.  C. 
A.  6th  Cir.  1912)  197  Fed.  715;  Cincinnati, 
N.  0.  &  T.  R.  Co.  V.  Wilson's  Adm'r,  (1914) 
167  Ky.  460,  163  S.  W.  493. 

Beneficiaries  —  Pecuniary  loss.  —  In  order 
to  make  one  a  dependent  beneficiary  under 
the  Employers'  Liability  Act,  he  or  she 
must  have  sustained  some  pecuniary  loss 
on  account  of  the  death  of  the  decedent." 
Illinois  Cent.  R.  Co.  v.  Doherty's  Adm'r, 
(1913)  163  Ky.  363,  155  S.  W.  1119,  47 
L.R.A.(N.S.)  31;  Carolina,  C.  &  O.  Ry.  v. 
Shewalter,   (Tenn.  1913)   161  S.  W.  1136. 
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In  the  oase  of  death  the  only  actios  is 
one  for  the  benefit  of  the  next  of  kin.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly,  (1913i 
228  U.  S.  702,  33  S.  Ct.  703,  57  U.  S.  iL 
ed.)    1031. 

Relatives  included  in  act,  —  This  an 
creates  a  right  of  action  against  a  railroad 
company  engaged  in  interstate  commertt. 
in  favor  of  an  employee  employed  by  it  in 
such  commerce,  who  is  injured  through  iti 
neglect,  or  tiiat  of  any  of  its  officers  or 
agents,  and,  in  case  of  the  death  of  aidi 
employee  from  such  injuries  before  be  ii 
compensated  therefor,  in  favor  of  his  per- 
sonal representative,  "for  the  benefit  of  bi» 
surviving  widow  and  children,  if  any,  and. 
if  none,  then  of  his  parents,  and,  if  nose, 
then  of  the  next  of  kin  dependent  npcs 
such  employee."  No  right  of  recovery  i* 
given  for  the  benefit  .of  relatives  other  tliss 
those  specified.  Such  a  right  of  action  did 
not  exist  prior  to  this  enactment  and  tke 
enactment  itself  supersedes  all  state  lavt- 
upon  the  subject.  .  .  .  The  right  ot  le- 
tion  given  to  the  dependent  relatives  bj 
the  act  is  independent  of  that  given  to  the 
decedent,  and  does  not  include  any  daiB- 
ages  that  he  might  have  recovered  from  the 
carrier,  had  he  lived,  but  is  nven  to  thea 
for  the  pecuniary  loss  which  they  may  hafie 
sustained  because  of  his  untimely  deatk. 
Prior  to  the  amendment  of  April  5,  1910,  the 
right  of  recovery  given  to  tiie  injured  em- 
ployee did  not  survive  his  death,  but  died 
with  him.  B^  that  amendment  the  rigbt 
of  recovery  given  to  decedent  survives  his 
death,  but  not,  however,  for  the  benefit  of 
his  estate,  but  of  specified  relatives  in  the 
order  stated,  and  for  the  pecuniary  losi 
which  they  may  have  sustained  because  of 
his  death.  If  no  such  relative  survives  the 
decedent,  then  no  right  of  recovery  is  pven 
by  the  act  to  his  personal  representative." 
Thomas  v.  Chicago  &  N.  Ry.  Co.,  (N.  D. 
la.  1913)   202  Fed.  766. 

Parents.  —  An  action  may  be  maintained 
under  the  federal  statute  in  behalf  of  s 
parent  when  there  is  a  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continu- 
ance of  the  life  of  the  child,  although  the 
child  has  not  contributed  to  the  support  of 
the  parent,  but  evidence  of  contributions  fay 
the  child  to  the  support  of  the  parent  i« 
material  and  importknt  in  determining 
whether  such  reasonable  expectation  exists, 
and  in  the  assessment  of  damages  whfcb 
may  be  recovered,  and  if  such  evidence  i» 
material  and  competent  for  the  parent,  the 
defendant  may  prove  the  contrary.  Dooler 
V.  Seaboard  Air  Line  Ry.  Co.,  (1913)  16^ 
N.  C.  454,  79  S.  E.  970;  Irvin  v.  Southern 
R.    Co.,    (1913)    164   N.   C.   6,  80   S.   E.  78. 

In  case  the  employee,  on  account  of  who«e 
death  the  suit  is  brought,  left  surviving 
him  a  widow  and  child,  his  parents  have  no 
cause  of  action  for  any  damages  they  may 
have  sufi'ered  by  reason  of  his  death.  St 
Louis,  S.  F.  &'  T.  Ry.  Co.  v.  Geer,  (Tex. 
1912)    149   S.   W.   1178. 

The  words  "if  none**  clearly  apply  solely 
to  the   persons*  for   whose   b^efit  tiie  ps^ 
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«onal  representative  is  authorized  to  prose- 
cute the  action,  a^d  who,  in  case  of  a  re- 
covery, are  to  be  the  beneficiaries.  Fithia,n 
V.  St'  Louis  &  S.  F.  Ry.  Co.,  (W.  D.  Ark. 
1911)   188  Fed.  842. 

Complaint  or  petition — Allegation  that 
defendant  ia  common  carrier.  —  The  com- 
plaint, under  this  act,  in  order  to  show 
jurisdiction  should  allege  that  the  defend- 
ant is  a  common  carrier,  or  should  allege 
facts  sufficient  to  justify  that  conclusion. 
Shade  v.  Northern  Pac.  Ry.  Co.,  (W.  D. 
Wash.  1913)    206  Fed.  353. 

Necessity  for  alleging  action  under  statute. 
—  In  an  action  under  this  act  it  is  not  nec- 
essary for  the  plaintiff  to  expressly  declare 
in  his  petition  that  his  suit  ia  based  on  the 
act  if  the  averments  of  his  pleading  show 
a  right  to  recover  under  its  provisions. 
M'Chesney  v.  Illinois  Cent.  R.  Co.,  (W.  D. 
Ky.  1912)  197  Fed.  85;  Garrett  v.  Louis- 
ville &  N.  R.  Co.,  (C.  C.  A.  6th  Cir.  1912) 
197  Fed.  715;  Kelley  ▼.  Chesapeake  &'  O. 
Ry.  Co.,  (E.  D.  Ky.  1912)  201  Fed.  602; 
Southern  Ry.  Co.  v.  Howerton,  (Ind.  1913) 
101  N.  E.  121;  Midland  Valley  R.  Co.  v. 
Ennis,  (Tex.  1913)  159  S.  W.  214;  Row- 
lands V.  Chicago  &  N.  R.  Co.,  (1912)  149 
Wis.  51,  135  N.  W.  166. 

A  failure  to  allege  pecuniary  injury  to 
the  decedent's  relatives  if  not  raised  by  de- 
murrer or  upon  the  trial  cannot  be  raised 
at  a  later  stage.  Illinois  Cent.  R.  Co.  v. 
Porter,  (C.  C.  A.  6th  Cir.  1913)  207  Fed. 
311. 

Allegation  that  decedent  survived  hy  per- 
sons having  right  under  statute,  —  The  act 
does  not  allow  a  recovery  merely  to  com- 
pensate the  estate  of  the  decedent  for  his 
death  and  the  consequent  destruction  of  his 
power  to  earn  money,  but  provides  that 
only  those  naturally  or  actually  dependent 
upon  the  decedent  shall  take  the  benefit  of 
the  recovery.  It  therefore  expressly  limits 
the  right  of  recovery  to  cases  in  which 
only  the  person  or  persons  sustaining  pe- 
cuniary loss  by  the  decedent's  death  are  en- 
titled to  be  compensated,  viz.,  the  beneficia- 
ries named  in  the  order  named.  This  being 
BO,  it  necessarily  follows  that  in  an  action 
under  the  act  of  Congress  if  there  is  no 
one  for  whom  a  recovery  can  be  had  there 
<»n  be  no  recovery.  Proof  must  therefore 
be  made  of  the  existence  of  such  surviving 
beneficiary  or  beneficiaries;  and,  if  neces- 
sary to  be  proved  as  an  element  essential 
to  a  recovery,  it  is  an  issuable  fact  that 
must  be  alleged.  So  if  the  petition  in 
such  an  action  fails  to  allege  that  the  de- 
cedent is  survived  by  a  person  or  persons 
coming  within  the  indicated  limitation,  it 
is  bad  on  demurrer.  Illinois  Cent.  R.  Co. 
V.  Doherty's  Adm'r,  (1913)  153  Ky.  363, 
155  S.  W.  1119,  47  L.R.A.(N.S.)   31. 

Alleging  negligence.  —  The  act  of  Con- 
gress does  not  undertake  to  prescribe  the 
mode  of  procedure  where  the  action  is  pend- 
ing in  the  state  courts,  except  in  certain 
particulars  not  here  involved.  So  that  the 
general  allegatfon  of  negligence  being  held 
sufficient  in  a  state  prior  to  the  enactment 
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of  the  Employers'  Liability  Act,  such  a  plea 
will  be  held  good  even  when  proceeding  un- 
der that  act.  Louisville  &  N.  R.  Co.  v. 
Stewart's  Adm'x,  (1913)  156  Ky.  550,  161 
S.  W.  557. 

Insufficient  petition.  —  In  Thomas  v.  Chi- 
cago &  N.  Ry.  Co.,  (N.  D.  Ia.  1913)  202 
Fed.  766,  the  petition  was  held  insufficient 
to  show  a  cause  of  action  arising  under  this 
Act.  The  court  said:  "The  first  count  of 
the  petition  alleges  plainly  enough  that  the 
defendant,  at  the  time  of  the  injury  to  and 
death  of  the  plaintiff's  intestate,  was  en- 
gaged in  interstate  commerce  by  railroad 
between  the  states  of  Illinois  and  Iowa,  and 
that  Thomas  was  employed  by  the  defend- 
ant in  such  commerce,  and  received  injuries 
while  so  engaged,  through  defendant's  neg- 
lect, which  resulted  in  his  death.  But  it  is 
nowhere  alleged  that  deceased  left  surviving 
him  a  widow,  child,  parent,  or  next  of  kin, 
for  whose  benefit  the  right  of  action  given 
to  the  decedent  survives,  nor  for  whose  bene- 
fit an  original  right  of  action  was  given  for 
the  pecuniary  loss  either  may  have  sustained 
because  of  his  untimely  death,  and  for  whose 
benefit  alone  the  plaintiff  is  entitled  to  re- 
cover in  either  event.  No  facts  are  there- 
fore alleged  in  this  count  of  the  petition 
from  which  it  can  rightly  be  determined 
that  a  right  of  action  accrued  to,  or  exists 
in  favor  of,  the  plaintiff  as  administratrix 
of  the  deceased  employee  under  the  federal 
act.  True,  there  is  an  allegation  'that  by 
reason  of  the  foregoing  a  cause  of  action 
has  accrued  to  plaintiff  against  the  defend-, 
ant  under  and  by  virtue  of  the  Employer's 
Liability  Act.  But  this  is  a  conclusion 
only,  and  does  not  enlarge  the  facts  pre- 
viously alleged,  and  from  which  the  conclu- 
sion is  drawn.  The  court  takes  notice  of 
the  acts  of  Congress,  and  it  is  to  the  facts 
alleged  in  the  petition  that  it  must  look  to 
determine  whether  or  not  a  cause  of  action 
is  alleged  thereunder;  and,  if  they  do  not 
show  a  cause  of  action  arising  under  some 
act  of  .Congress,  an  averment  that  they  do 
80  arise  avails  nothing.  It  may  be  that  it 
was  intended  to  allege  in  this  count  of  the 
petition  a  cause  of  action  arising  under  the 
federal  Employer's  Liability  Act.  If  so,  es- 
sential facts  are  wholly  wanting  to  show 
such  a  cause  of  action;  the  averment  alone 
that  'the  carrier  and  its  employee  were  en- 
gaged in  interstate  commerce  at  the  time 
of  the  injury  to  and  death  of  the  employee' 
being  insufilcient  to  show  such  a  right.  If 
it  appeared  upon  the  face  of  the  petition 
that  sufficient  facts  existed  to  show  a  right 
of  action  under  the  federal  act,  but  were 
inaptly  or  defectively  alleged,  such  defects 
could  be  cured  by  an  amendment,  and  they 
might  be  overlooked.  But  when  essential 
facts  are  wholly  wanting,  effect  must  be 
given  to  the  petition  as  it  is  written.  Be- 
sides, this  count  of  the  petition  plainly  al- 
leges that  it  was  the  estate  only  of  the  de- 
ceased employee  that  was  damaged  by  the 
alleged  wrongful  acts  which  caused  his 
death,  and  recovery  is  asked  for  the  benefit 
of  his   estate.     The  damage  to  the   estate. 
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and  the  measure  of  recovery  therefor,  are 
essentia lly  different  from  the  pecuniary  loss 
or  injury  to  the  dependent  relatives  because 
of  the  death  of  the  employee,  and  the  meas- 
ure of  recovery  therefor." 

Election,  —  Where  a  petition  sets  up  a 
cause  of  action  at  common  law  and  also  un- 
der this  act  the  plaintiff  may  be  required 
to  elect  on  which  cause  he  will  go  to  trial. 
Louisville  k  N.  R.  Co.  v.  Moore,  (1914)  156 
Ky.  708,  161  S.  W.  1129. 

Joinder  of  causes  of  action,  —  A  petition 
may  include  a  cause  of  action  arising  under 
this  act  and  one  arising  under  a  state  law, 
but  they  must  be  alleged  in  different  counts. 
Bankson    t.    Illinois    Cent.    R.     (N.    D.    la. 

1912)  196  Fed.  171,  wherein  the  court  said: 
"The  facts,  somewhat  loosely  alleged,  are  of 
such  character  that  the  deceased  may  have 
lost  his  life  while  he  was  engaged  as  an 
employee  of  the  defendant  in  interstate  com* 
merce  between  the  states  of  Illinois  and 
Iowa;  or,  if  not  so  engaged,  that  he  might 
be  entitled  to  recover  against  the  defendant 
under  the  general  law  of  neglige^ice,  opera- 
tive both  in  the  states  of  Illinois  and  Iowa. 
Two  causes  of  action  are  therefore  attempted 
to  be  alleged  in  the  petition;  and  under  such 
circumstances  it  is  the  duty  of  the  plaintiff 
to  distinctly  allege  in  separate  counts  of 
the  petition  the  facts  upon  which  she  relies 
as  constituting  these  difTerent  causes  of  ac- 
tion, and  she  is  not  permitted  to  allege  them 
in  a  single  count  thereof.  Code  of  Iowa 
(1807)  §§  3545-3559.  If  the  deceased  was 
injured  through  the  neglect  of  the  defendant 
railroad  company,  or  some  of  its  employees, 
while  he  was  engaged  in  operating  a  train 
carrying  interstate  commerce  between  the 
states  of  Iowa  and  Illinois,  then  the  plain- 
tiff would  be  entitled  to  recover  of  the  de- 
fendant only  under  the  Employer's  Liability 
Act  of  Congress  for  the  benefit  of  the  sur- 
viving widow  and  children  of  the  deceased, 
if  any,  or,  if  none,  then  for  some  other  de- 
pendent relative,  for  that  act  supersedes  all 
state  laws  upon  the  subject.  ...  It  is 
not  distinctly  alleged  in  the  petition  that 
the  deceased  left  surviving  him  a  widow  or 
minor  children,  or  other  dependent  relatives; 
and,  in  the  absence  of  any  such  relatives, 
the  action  could  not  be  maintained  by  the 
plaintiff  under  the  Employer's  Liability  Act 
of  Congress,  If  the  deceased  received  his 
injuries  through  the  neglect  of  the  defend- 
ant railroad  company  or  some  of  its  serv- 
ants or  employees  while  he  was  not  engaged 
in  interstate  commerce,  then  the  plaintiff's 
right  of  recovery  for  such  injury,  if  at  all, 
would  be  under  the  state  law  and  for  the 
benefit  of  his  estate,  because  in  that  event 
the  Employer's  Liability  Act  of  Congress 
would  not  affect  the  state  la\v  upon  the 
subject.  The  motion  to  require  the  plain- 
tiff to  separate  and  divide  the  causes  of  ac- 
tion alleged  in  the  single  count  of  her  peti- 
tion into  separate  and  distinct  counts  is 
therefore  sustained." 

In  Midland  Valley  R.  Co.  v.  Ennis,   (Ark. 

1913)  159  S.  W.  214,  it  was  held  that  facts 
which    give    the    right    to    recover    under    a 
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state  employer's  law,  and  those  which  ght 
the  right  to  recover  under  the  federal  em- 
ployer^ act,  constitute  separate  and  distiaet 
causes  of  action,  for  the  federal  statute  is  ez- 
clusive  where  the  incident  is  embraced  withis 
interstate  commerce  service  and  does  not 
apply  where  it  is  in  intrastate  serrioe.  Ihs 
two  causes  of  action  may,  however,  be  joined 
in  the  same  complaint. 

In  Alabama  a  count  seeking  a  reoovexr 
under  the  Employers'  Liability  Act  of  that 
state  may  be  joined  with  a  count  seeking 
a  recovery  under  the  federal  act.  Atlan- 
tic Coast  Line  Ry.  Co.  v.  Jones,  (1913/ 
9  Ala.  App.  499,  63  So.  693,  wherein  the 
court  said:  *'The  systems  of  jurisprudence 
of  the  state  and  of  the  United  States 
together  form  one  system  which  constitutes 
the  law  of  the  land  for  the  state,  and  corn- 
current  jurisdiction  with  the  federal  courts 
is  conferred  on  the  state  courts  by  the  fed- 
eral act  in  the  enforcement  of  rights  of  ac- 
tion accruing  under  it.  Under  the  practice 
in  vogue  in  this  state,  separate  and  inde- 
pendent causes  of  action  arising  out  of  the 
same  transaction  and  relating  to  the  same 
subject-matter  may  be  joined  in  different 
counts  of  the  same  complaint,  and  one  who 
is  entitled  to  sue  for  the  consequences  of  a 
wrongful  or  negligent  act  of  another  is  not 
required  to  split  up  his  cause  of  action,  but 
may  recover  all  the  damages  in  one  action." 

Amendment,  —  In  an  adiion  brought  in  a 
state  court  that  court  may,  under  its  power 
to  allow  amendments  to  pleadings,  amend  a 
complaint  brought  under  this  act  by  alleging 
that  there  are  beneficiaries,  and  other  facts 
connected  therewith.  Kenney  v.  Seaboard 
Air  Line  Ry.  Co.,  (N.  C.  1914)  80  S.  £. 
1078. 

Evidence.  —  In  Irvin  v.  Southern  R.  Go^ 
(1913)  164  N.  C.  5,  80  S.  E.  78,  a  mother 
bringing  an  action  under  this  act  for  the 
death  of  her  son  was  held  competent  to  tes- 
tify to  the  fact  that  the  deceased  contributed 
to  her  support. 

Damages.  —  Under  this  act,  as  interpreted 
by  the  Supreme  Court  of  the  United  Stato, 
a  new  and  distinct  right  of  action  is  given 
for  the  benefit  of  the  dependent  relatives 
named  in  the  statute,  and  the  damages  re- 
coverable are  limited  to  such  loss  as  resnlts 
because  they  have  been  deprived  of  a  rea- 
sonable expectation  of  pecuniary  benefits  by 
the  wrongful  death  of  the  injured  employee. 
The  damage  is  limited  strictly  to  the  finan- 
cial loss  sustained.  If  there  is  no  reasonable 
expectation  of  pecuniary  benefits,  or  no  finan- 
cial loss  sustained,  then  there  can  be  do 
recovery  under  this  set.  Michigan  Cent,  R. 
Co.  v.  Vreeland,  (1913)  227  U.  S.  69.  33  S. 
Ct.  192,  57  U.  S.  (L.  ed.)  417;  American 
K.  Co.  of  Porto  Rico  v.  Didricksen.  (1913i 
227  U.  S.  146,  33  S.  Ct.  224,  67  U.  S.  (L. 
ed.)  456;  Garrett  v.  Louisville  &  N.  R,  Co. 
(C.  C.  A.  6th  Cir.  1912)  197  Fed.  715;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  V,  Wilson's 
Adm'r,  (1914)  157  Ky.  460,  163  S.  W.  493; 
Doolev  V.  Seaboard  Air  Line  Ry.  Co.,  (1913) 
163  N.  C.  454.  79  S.  E.  970;  Kenney  ▼. 
Seaboard  Air   Line  Ify.   Co.,    (N.   C.   1914) 
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80  S.  £.  1078;  Fogartj  r.  Northern  Pac. 
Ry.  Co.,  (1913)  74  Wash.  397,  133  Pac.  609. 

The  pecuniary  loss  is  not  dependent  upon 
any  legal  liabiUty  of  the  injured  person  to 
the  beneficiary.  That  is  not  the  sole  test. 
There  must,  however,  appear  some  reason- 
able expectation  of  pecuniary  assistance  or 
support  of  which  they  have  been  deprived. 
Compensation  for  such  loss  manifestly  does 
not  include  damages  by  way  of  recompense 
for  grief  or  wounded  feelings.  Michigan 
Cent.  R.  Co.  ▼.  Vreeland,  (1913)  227  U.  S. 
59,   33  S.   Ct.   192,   67   U.  S.    (L.   ed.)    417. 

The  statutory  action  of  an  administrator 
is  not  for  the  equal  benefit  of  each  of  the 
surviving  relatives  for  whose  benefit  the 
suit  is  brought.  Though  the  judgment  may 
be  for  a  gross  amount,  the  interest  of  each 
beneficiary  must  be  measured  by  his  or  her 
individual  pecuniary  loss.  That  apportion- 
ment is  for  the  Jury  to  return.  This  will 
exclude  any  recovery  in  behalf  of  such  as 
show  no  pecuniary  loss.  Gulf,  C.  &  S.  F. 
R.  Co.,  V.  MoGinnis,  (1913)  228  U.  S.  173, 
33  S.  Ct.  426,  67  U.  S.  (L.  ed.)  785;  Fog- 
arty  V.  Northern  Pac.  R.  Co.,  (1913)  74 
Wash.   397,  133   Pac.  609. 

The  value  of  the  attention  and  of  the 
care  which  a  wife  gives  a  husband  or  a  hus- 
band gives  a  wife  is  pecuniary  in  the  last 
analysis,  and  is  a  thing  that  can  be  re- 
covered for.  Vreeland  v.  Michigan  Cent.  R. 
Co.,   (N.  D.  Ohio  1910)    189  Fed.  495. 

A  charge  to  the  jury  on  the  measure  of 
damages  is  erroneous,  where  a  recovery  is 
permitted,  not  only  for  the  pecuniary  loss 
sustained  by  the  wife  and  children,  but  also 
for  an  excess  of  the  decedent's  earnings  dur- 
ing his  expectancy  of  life.  Southern  R.  Co. 
▼.   Hill,    (1913)    139  Ga.  649,  77   S.  E.  803. 

In  Cain  v.  Southern  R.  Co.,  (E.  D.  Tenn. 
1911)  199  Fed.  211,  the  court  said:  "I  also 
think  it  clear  that  under  the  Act  of  1908, 
before  tlie  amendment  of  1910,  in  an  action 
brought  for  the  statutory  beneficiaries  to 
recover  damages  for  the  death  of  an  em- 
ployee, the  recovery  is  limited  to  the  pe- 
cuniary injury  or  loss  sustained  by  the  bene- 
ficiaries from  the  death  of  the  deceased, 
and  that  the  measure  of  damages  is  com- 
pensation for  the  loss  of  such  pecuniary  bene- 
fit as  could  have  been  reasonably  expected 
to  the  beneficiaries,  as  of  legal  ri^ht  or 
otherwise,  from  the  continued  life  of  the  de- 
ceased, excluding  all  consideration  of  puni- 
tive elements,  loss  of  society,  wounded  feel- 
ings of  the  survivors  and  suffering  of  the 
deceased.  .  .  .  Thus,  in  Baltimore  A;  P.  R. 
Co.  V.  Mackey,  supra  [157  U.  S.  72,  92,  16  S. 


Ct.  491,  39  U.  S.  (L.  ed.)  624]  it  was  held 
that  under  a  statute  of  the  District  of  Co- 
lumbia providing  that  one  causing  the 
wrongful  or  negligent  death  of  another 
should  be  liable  to  an  action  of  damages 
for  such  death,  to  be  aasessed  'with  refer- 
ence to  the  injury  .  .  .  resulting  to  the 
widow  and  next  of  kin  of  such  deceased 
person,'  it  was  not  error  to  charge  the 
jury  that  in  estimating  the  damages  they 
might  take  into  consideration  the  age  of  the 
deceased,  his  health,  strength  and  capacity 
to  earn  money,  as  disclosed  by  the  evidence, 
who  his  family  were  and  of  what  the^  con- 
sisted, and  from  all  the  facts  and  circum- 
stances make  up  their  minds  how  much  tha 
family  probably  lost  by  his  death,  that  is, 
how  much  they  had  a  reasonable  expectation 
of  receiving  if  he  had  not  been  killed.  How- 
ever, it  would  seem  under  the  weight  of 
authority,  that  the  value  of  a  father's  serv- 
ices in  attention  to  and  care  and  superin- 
tendence of  his  children  and  family  and  in 
the  education  of  his  children,  of  which  they 
are  deprived  by  his  death,  is  also  to  be 
considered  as  an  element  of  pecuniary  dam- 
ages." 

Effect  of  prior  suit  pending  for  same  cause. 
—  Where  suit  is  brought  by  an  employee 
against  his  employer  in  a  state  court  for 
injuries  resulting  from  the  negligence  of  the 
employer  at  common  law,  and  subsequently, 
and  while  the  suit  is  still  pending,  another 
suit  is  brought  in  the  state  court  for  the 
same  injuries,  but  the  second  suit  is  brought 
under  the  federal  Employers'  Ldability  Act, 
it  will  not  be  abated  on  the  ground  that 
there  is  another  suit  pending  for  the  same 
cause  if  it  appears  from  the  statement  of 
counsel  for  the  plaintifT  at  the  argument 
that  when  the  second  suit  was  instituted  it 
was  at  least  a  doubtful  question  whether  he 
could  secure  his  rights  under  the  original 
declaration,  or  by  an  amendment  thereof. 
Tinkham  v.  Boston  &  M.  R.  Co.,  (N.  H. 
1913)   88  Atl.  709. 

Res  judicata.  —  The  federal  Employers' 
Liability  Act  supersedes  state  acts  in  con- 
flict therewith,  and  it  results  that  if- a  person 
is  killed  while  employed  in  interstate-  com- 
merce, and  a  suit  brought  by  his  widow  and 
children  under  a  state  law  is  dismissed,  such 
suit  is  no  bar  to  a  suit  brought  by  the 
administrator  under  the  federal  law.  Troxell 
V.  Delaware,  L.  A  W.  R.  Co.,  (1913)  227 
U.  S.  434,  33  S.  Ct.  274,  57  U.  S.  (L.  ed.) 
586,  reversing  (CCA.  3d  Cir.  1912)  200 
Fed.  44. 


1 909  Supp.,  p.  584,  sec.  2. 

''To  his  or  her  personal  representative.**-* 
In  American  R.  Co.  of  Porto  Rico  v.  Birch, 
(1912)  224  U.  S.  547,  32  S.  Ct.  603,  66 
U.  S.  (L.  ed.)  879,  it  was  contended  that  the 
words  "to  his  or  her  personal  representa- 
tive" could  not  be  construed  to  mean  that 
it  was  necessary,  in  cases  where  only  the 
husband  or  wife  could  inherit  and  were  the 
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only  survivors,  that  they  be  forced,  in  the 
absence  of  any  estate  belonging  to  the  de- 
ceased other  than  his  right  to  sue,  to  have 
an  administrator  appointed.  The  contention 
was  overruled,  the  court  saying:  "But  the 
words  of  the  act  will  not  yield  to  such  a 
liberal  construction.  They  are  too  clear  to 
be  other  than  strictly  followed.     They  give 
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*n  action  for  damages  to  the  person  injured, 
or,  'in  case  of  his  death,  .  .  .  to  his  or 
her  personal  representative.'  It  is  true  that 
the  recovery  of  the  damages  is  not  for  the 
benefit  of  the  estate  of  the  deceased  but  for 
the  benefit  'of  the  surviving  widow  or  hus- 
band and  children.'  But  this  distinction  be- 
tween the  parties  to  sue  and  the  parties  to 
be  benefited  by  the  suit  makes  clear  the 
purpose  of  Congress.  To  this  purpose  we 
must  yield.  Kven  if  we  could  say,  as  we 
cannot,  that  it  is  not  a  better  provision 
than  to  give  the  cause  of  action  to  those  in 
relation    to   the   deceased.     In   the   present 


case  it  looks  like  a  useless  circumlocution  to 
require  an  administration  upon  the  deceased*! 
estate,  but  in  many  cases  it  might  be  znndi 
the  simpler  plan  and  keep  the  controvem 
free  from  elements  but  those  which  relate 
to  the  cause  of  action.  But  we  may  pre 
sume  that  all  contending  considerations  wert 
taken  into  account  and  the  purpose  of  Coa- 
gross  expressed  in  the  language   it  used.'' 

The  word  ''possessions'"  includes  Porto 
Rico.  American  R.  Co.  of  Porto  Rico  t. 
Didricksen,  (1013)  227  U.  S.  145,  33  &  a 
224,  57  U.  6.  (L.  ed.)  466. 
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Conformity  to  state  procedure.  —  The  fed- 
eral statute,  being  general  in  terms,  and 
making  no  specific  regulations  as  to  the 
methods  by  which  the  fact  of  contributory 
negligence  should  be  established,  when  the 
action  is  brought  in  the  state  court,  the 
procedure  should  conform  as  near  as  may  be 
to  that  of  the  state  law  applicable,  includ- 
ing the  "character  of  action,  the  order  and 
manner  of  trial,  the  rules  of  pleading  and 
evidence."  Fleming  v.  Norfolk  Southern  R. 
Co.,    (1912)    160   N.   C.   196,   76   S.  E.   212. 

Effect  of  contributory  negligence.  —  Under 
this  section,  contributory  negligence  on  the 
part  of  the  plaintiff  is  not  a  bar  to  a  re- 
covery; but  the  damages  must  be  dimmished 
by  the  jury  in  propoition  to  the  amount  of 
negligence  attributable  to  such  employee. 
Cain  v.  Southern  R.  Co.,  (E.  D.  Tenn.  1911) 
199  Fed.  211:  Neil  v.  Idaho  &  W.  N.  R.  Co., 
(1912)  22  Idaho  74,  125  Pac.  331;  Mont- 
gomery V.  Carolina  &  N.  W.  R.  Co.,  (N.  C. 
1913)  80  S.  £.  83;  Kenney  v.  Seaboard  Air 
Line  Ry.  Co.,    (N.  C.   1914)    80  S.  E.  1078. 

Proportionate  diminution.  —  The  statutory 
direction  that  the  diminution  shall  be  "in 
proportion  to  the  amount  of  negligence  at- 
tributable to  such  employee"  means,  that, 
where  the  causal  negligence  is  partly  attrib- 
utable to  him  and  partly  to  the  carrier,  he 
shall  not  recover  full  damages,  but  only  a 
propdrtional  amount  bearing  the  same  re- 
lation to  the  full  amount  as  the  negligence 
attributable  to  the  carrier  bears  to  the  en- 
tire negligence  attributable  to  both;  the 
purpose  being  to  abrogate  the  common  law 
rule  completely  exonerating  the  carrier  from 
the  liability  in  such  a  case  and  to  substitute 
a  new  rule  confining  the  exoneration  to  a 
proportional  part  of  the  damages  corre- 
sponding to  the  amount  of  negligence  attrib- 
utable to  the  employee.  Norfolk  &  VV.  R. 
Co.  V.  Earnest,  (1913)  229  U.  S.  114,  33  S. 
Ct.  664,  67  U.  S.   (L.  ed.)    1096. 

Nonsuit  not  directed.  —  The  court  is  for* 
bidden  to  direct  a  nonsuit  upon  the  ground 
that  there  is  evidence  of  contributory  neg- 
ligence shown  by  the  plaintiff's  testimony 
because  the  statute  provides  that,  though 
the  plaintiff  may  have  been  guilty  of  con- 
tributory negligence,  it  shall  not  oar  a  re- 
covery. Horton  v.  Seaboard  Air  Line  R.  Co., 
(1911)  157  N.  C.  146,  72  S.  E.  968. 
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No  right  conferred  by  change  in  the  law.— 
The  change  in  the  law  as  to  contributoiy 
negligence  confers  no  right,  and  is  operatife 
only  to  withdraw  from  the  railroad  company 
a  defense  theretofore  existing,  and  the  sane 
may  be  said  as  to  changes  in  the  doctrise 
as  to  the  negligence  of  a  fellow  servant,  ud 
of  assumption  of  risk.  Burnett  ▼.  Atlantic 
Coast  Line  R.  Co.,  (1913)  163  N.  C.  1S6, 
79  S.  E.  414. 

The  defense  of  contributory  n^^genoe  it 
for  the  jury.  —  Sandidge  ▼.  Atchison,  T.  ft 
S.  F.  Ry.  Co.,  (C.  C.  A.  9th  Cir.  1912)  IM 
Fed.  867;  Missouri,  K.  &  T.  Kj,  Co.  v. 
Rentz,  (Tex.  1913)   162  S.  W.  959. 

Instructions.  —  In  an  action  prosecuted 
under  this  act  where  negligence  on  the  pait 
of  the  employer  has  been  shown  and  the  fact 
of  the  employee's  contributory  n^ligaice 
when  available  under  such  statute  has  bees 
properly  established,  the  judge  should  direct 
the  jury  in  general  terms  that  such  fact  ii 
no  bar  to  recovery  by  the  employee,  but  the 
same  shall  be  considered  in  diminution  of 
damages,  and  such  allowance  made  therefor 
in  reduction  of  plaintiff's  claim  as  they  maj 
deem  right  and  proper.  Fleming  ▼.  Norfolk 
Southern  R.  Co.,  (1912)  160  N.  C.  196,  76 
S.  E.  212. 

In  view  of  the  provisions  of  this  eectios 
a  jury  should  not  be  instructed  that  a  find- 
ing of  contributory  negligence  on  the  part 
of  the  employee,  killed  while  on  a  train  en- 
ffaged  in  interstate  commerce,  should  be  fol- 
lowed by  a  verdict  for  the  defendant,  as  con- 
tributory negligence  does  not  bar  recovery, 
but  only  diminishes  damages  proportionate- 
ly. Chicago  Great  Western  R.  Co.  v.  M'Cor- 
mick,  (C.  C.  A.  8th  Cir.  1912)  200  Fed. 
376. 

If  in  one  sentence  an  instruction  to  the 
jury  plainly  states  that  the  statute  requires, 
where  the  plaintiff  has  been  guilty  of  con- 
tributory negligence,  that  "the  damages  shall 
be  diminish^  by  the  jury"  it  is  not  a  good 
ground  for  exception  that  the  next  sentence 
contains  a  statement  that  such  negligence 
"goes  by  way  of  diminution  of  damages." 
as  the  second  statement  is  but  a  mere  repe- 
tition of  the  statutory  requirement  in  some- 
what different  words,  its  purpose  being  to 
give  effect  merely  to  what  goes  before,  and 
not  to  qualify  that  statement.     Norfolk  k 
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W.  R.  Co.  V.  Earnest,  (1913)  229  U.  S. 
114,  33  S.  Ct.  654,  67  U.  S.  (L.  ed.)  1096. 
It  is  not  error  to  instruct  the  jury  that, 
if  both  the  plaintiff's  intestate  and  the  rail- 
way company  b/  their  negligence  contributed 
to  the  former's  death,  the  plaintiff  neverthe- 
less would  be  entitled  to  recover  damages, 
though  the  damages  would  be  diminished  in 
proportion  to  the  negligence  attributable  to 
the  decedent.  Southern  R.  Co.  v.  Hill, 
(1913)    139  Ga.  549,  77  6.  E.  803. 


Assuming  the  negligence  of  the  plaintiff 
to  be  equal  to  or  greater  than  the  nesUgence 
of  the  defendant,  an  instruction  to  the  jury 
that  nominal  damages  only  could  be  recov- 
ered would  be  improper.  Louisville  k  N. 
R.  Co.  V.  Wene,  (C.  C.  A.  7th  Cir.  1913) 
202   Fed.  887. 

This  section  is  cited  in  Grand  Trunk  West- 
em  Ry.  Co.  V.  Lindsay,  (C.  C.  A.  7th  Cir. 
1912)  201  Fed.  836;  La  Mere  v.  Railway 
Transfer  Co.,  (Minn.  1914)   145  N.  W.  1068. 


1909  Supp.,  p.  585,  sec.  4. 

Changes  effected  by  statute. » It  has  been 
held  that  while  the  act  provides  that  con- 
tributory n^ligence  shall  not  bar  a  recov- 
•ery,  but  onl^  mitigate  the  damages,  it  makes 
no  change  m  the  rule  as  to  assumed  risks 
•except  as  to  the  safety  of  appliances  pro- 
vided for  by  the  act  oi  Congress.  Glenn  v. 
Cincinnati,  N.  O.  k  T.  P.  R.  Co.,  (1914)  157 
Ky.  453,  163  S.  W.  461;  Freeman  v.  Powell, 
(Tex.  1912)   144  S.  W.  1033. 

This  section  does  not  apply  to  an  action 
for  a  death  caused  by  the  alleged  negligence 
of  a  railroad  in  having  its  tracks  too  near 
together.  Central  Vermont  Ry.  Co.  v. 
Bethune,  (C.  C.  A.  1st  Cir.  1913)  206  Fed. 
868. 

But  in  Horton  v.  Seaboard  Air  Line  R. 
Co.,  (1913)  162  N.  C.  424,  78  S.  E.  494,  the 
court  said:  "The  term  'any  statute'  in  the 
aection  quoted  means  any  federal  statute, 
and  that  the  assumption  of  risk  is  te  be  ap- 
plied by  a  construction  of  the  whole  statute 
and  under  the  rules  laid  down  by  the  Su- 
preme Court  of  the  United  States.  Statutes 
should  receive  such  a  construction  as  will 
accord  with  the  legislative  intention  as  gath- 
•ered  from  the  whole  act,  and  when  the  act 
under  consideration  is  so  construed,  it  is  at 
least  debatable  whether  assumption  of  rii^ 
should  be  admitted  as  a  defense  in  any  ac- 
tion brought  under  its  provisions.  It  says 
that  contributory  negligence  on  the  part  of 
the  employee  (that  is,  negligence  which  prox- 
imately causes  the  injury,  because  no  other 
negligence  is  contributory)  'shall  not  bar  a 
recovery,'  and  it  would  appear  te  be  in- 
<!ongruous  to  admit  as  a  defense  assumption 
of  risk  which  is  based  upon  the  fiction  that 
the  employee  has  assented  to  assume  the 
risk' of  the  particular  injury,  and  when  the 
facts  relied  on  to  prove  assumption  of  risk 
generally  enter  into  and  are  a  part,  but  not 
all,  of  those  necessary  to  sustain  a  plea  of 
contributory  negligence."  See  also  Southern 
Rv.  Co.  v.  Cadd,  (C.  C.  A.  6th  Cir.  1913) 
207  Fed.  277;  Atlantic  Coast  Line  R.  Co.  v. 
Whitney,  (Fla.  1913)  61  So.  179. 

Negligence  of  employees.  —  Under  this  stat- 
ute there  can  be  no  assumption  of  a  risk 
arising  from  the  negligence  of  the  officers, 
agente,  or  employees  of  the  carrier.  Wright 
V.  Yazoo  &  M.  V.  R.  Co.  (W.  D.  Tenn.  1912) 
197  Fed.  94,  wherein  the  court  said :  "Should 
it  be  said  that  one  of  the  ordinary  dangers 
of  deceased's  employment  was  that  the  car- 
rier  violated    its   own    rule,    lequiring   that 
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cars  left  on  sidings  be  placed  in  the  clear 
so  habitually  that  the  servant  knew  or  should 
have  known  of  it,  and  by  remaining  in  the 
service  of  the  company  assumed  the  risk 
incident  thereto?  What  was  the  purpose  of 
Congress  in  passing  the  Employers'  liability 
Act?  If  plain  words  are  te  be  taken  in 
their  ordinary  meaning,  it  was  te  make 
common  carriers  by  railroad,  while  engaged 
in  interstate  commerce,  liable  in  damages  te 
any  of  its  emplojrees  for  injury  or  death 
suffered  while  he  is  employed  by  such  car- 
rier in  such  commerce,  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  of- 
ficers, agents,  or  employees  of  such  carrier 
etc.,  and  to  provide,  that,  although  the  em- 
ployee may  have  been  guilty  of  contributory 
negligence,*  that  shall  not  bar  a  recovery, 
but  shall  go  fb  reduction  oi  damages,  ex- 
cept that  no  employee  shall  be  held  to  have 
been  guilty  of  contributory  negligence,  or  te 
have  assumed  the  risk  of  his  employment 
in  any  case  where  the  violation  by  the  com- 
mon carrier  of  any  stetute  enacted  for  the 
safety  of  employees  contributed  te  the  in- 
jury of  such  employee.  It  is  conceded  that 
the  common-law  rule  that  contributery  neg- 
ligence barred  the  right  of  recovery  has 
b^  abolished  by  the  act.  Shall  the  courto 
destroy  the  effect  of  the  act  in  this  partic- 
ular by  holding  that  common  carriers  are 
not  liable  to  their  servante  for  injury  or 
death  inflicted  as  a  result  of  the  negligence 
of  their  officers,  agents,  or  employees,  upon 
the  ^ound  that  the  servant  assumes  the 
risk  incident  to  the  negligence  of  the  officers, 
agents,  or  employees  of  the  carrier?  In  view 
of  the  first  section  of  the  act,  which  provides 
that  such  common  carrier  shall  be  uable  in 
damages  te  its  employee,  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of  ite 
officers,  agents,  or  employees,  it  is  not  per- 
missible in  my  judgment  to  hold  that  the  em- 
ployee assumes  the  risk  of  his  employment 
which  arises  from  the  negligence  of  tiie  of- 
ficers, agents,  or  employees  of  the  carrier. 
It  is  insisted  that  since  the  act  provides 
that  he  shall  not  be  held  te  have  assumed 
such  risk  in  cases  only  where  the  violation  by 
the  common  carrier  of  any  stetute  enacted 
for  the  safety  of  employees  contributed  to 
the  injury,  the  maximum,  'Expressio  uniuR 
est  exclusio  alterius,'  applies.  I  do  not 
think  this  insistence  is  soimd  or  that  it 
should  be  sustained.  As^  construe  the  act, 
the  risk  that  the  employee  now  assumes  is 
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the  ordinary  danffers  incident  to  his  em- 
ployment, which  does  not  include  since  the 
passage  of  this  act,  the  assumption  of  the 
risk  incident  to  the  negligence  of  the  car- 
rier's officers,  agents,  or  employees,  or  any 
defect  or  insufficiency  due  to  its  negligence 
in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or 
other  equipment." 

Th«  negligence  of  a  fellow  servant  is  the 
negligence  of  the  master  under  this  section. 
Pennsylvania  R.  Co.  v.  Goughnour,  (C.  C.  A. 
3d  Cir.  1913)   208  Fed.  961. 

The  negligence  of  the  eoservant  of  the  in- 
testate is  not  an  ordinary  risk  which  can 


be  in  any  way  covered  by  the  rule  as  to 
assumption  of  risk,  unless  possibly  where 
there  is  evidence  that  the  coservants  are 
usually  negligent  in  a  certain  specified  uaj, 
with  which  fact  the  party  injured  was  ac- 
quainted. Boston  ft  M.  R.  Co.  ▼.  Bensan. 
(C.  C.  A.  Ist  Cir.  1913)   205  Fed.  876. 

Xliis  section  was  held  applicable  to  the 
facts  shown  in  Opsahl  v.  Northern  Pac  Rt. 
Co..  (Wash.  1914)  138  Pac.  681. 

This  section  is  dted  in  LaMere  ▼.  Rail- 
way Transfer  Co.,  (Minn.  1914)  145  N.  W. 
1068;  Missouri,  K.  ft  T.  Ry.  Co.  v.  Scott, 
(Tex.   1913)    160  S.   W.   432. 


1909  Supp.,  p.  585,  sec.  5. 

Constitntionality.  —  Since  Congress  pos- 
sessed the  power  to  impose  the  liability,  pro- 
vided for  m  this  act,  it  also  possessed  the 
power  to  insure  its  efficacy  by  prohibiting 
any  contract,  rule,  regulation  or  device  in 
evasion  of  it.  Philadelphia,  B.  ft  VV.  R.  Co. 
V.  Schubert,  (1912)  224  U.  S.  603,  32  S. 
Ct.  689,  66  U.  S.   (L.  ed.)   911. 

Existing  agreement8.»'That  the  provi- 
sions of  §  5  were  intended  to  apply  as  well  to 
existing  as  to  future  contracts  and  regu- 
lations of  the  described  character  cannot  be 
doubted.  The  words,  'the  purpose  or  intent 
of  which  shall  be  to  enable  any  common  car- 
rier to  exempt  itself  from  any  liability 
created  bv  this  act,'  do  not  refer  simply  to 
an  actual  intent  of  the  parties  to  circum- 
vent the  statute.  The  'purpose  or  intent' 
of  the  contracts  and  regulations,  within  the 
meaning  of  the  section,  is  to  be  found  in 
their  necessary  operation  and  effect  in  de- 
feating the  liability  which  the  statute  was 
designed  to  enforce.  Only  by  such  general 
application  could  the  statute  accomplish  the 
object  which  it  is  plain  that  Congress  had 
in  view.  Nor  can  the  further  contention  be 
sustained  that,  if  so  construed,  the  section 
is  invalid.  The  power  of  Congress,  in  its 
regulation  of  interstate  commerce,  and  of 
commerce  in  the  District  of  Columbia  and 
in  the  Territories,  to  impose  this  liability, 
was  not  fettered  by  the  necessity  of  maintain- 
ing existing  arrangements  end  stipulations 
which  would  conflict  with  the  execution  of 
its  policy.  To  subordinate  the  exercise  of 
the  federal  authority  to  the  continuing 
operation  of  previous  contracts,  would  be  to 
place,  to  this  extent,  the  regulation  of  in- 
terstate commerce  in  the  hands  of  private 
individuals  and  to  withdraw  from  the  con- 
trol of  Congress  so  much  of  the  field  as  they 
might  choose  by  prophetic  discernment  to 
bring  within  the  range  of  their  agreements. 
The  Constitution  recognizes  no  such  limita- 
tion. It  is  of  the  essence  of  the  delegated 
power  of  regulation  that,  within  its  sphere. 
Congress  should  be  able  to  establish  uniform 
rules,  immediately  obligatory,  which  as  to 
future  action  should  transcend  all  inconsist- 
ent provisions.  Brior  arrangements  were 
necessarily  subject  to  this  ps.ramount  au- 
thority."    Philadelphia,  B.  ft  W.  R.  Co.  v. 


Schubert.    (1912)    224  U.   S.  603,  32   S.   Ct, 
589,  56  U.  S.    (L.  ed.)    911. 

Acceptance  of  benefits  of  relief  depart- 
ment.—-The  proviso  indicates  the  intent  to 
include  within  the  statute  stipulations  which 
make  the  acceptance  of  benefits  under  con- 
tracts of  membership  in  relief  departments 
equivalent  to  a  release  from  liability.  Nec- 
essarily the  liability  must  survive  the  ac- 
ceptance of  the  benefits,  or  there  oould  be  no 
recovery  and  hence  no  occasion  for  set-off' 
as  provided  in  the  statute.  Philadelphia, 
B.  ft  W.  R.  Co.  V.  Schubert,  (1912)  224  U. 
S.  603,  32  S.  Ct.  689,  56  U.  S.  (L.  ed.) 
911. 

In  an  action  to  recover  for  injuries  re- 
ceived while  working  as  a  brakeman,  it  ap- 
peared that  when  the  plaintiff  entered  the 
employ  of  the  defendant  he  became  a  con- 
tributory member  of  a  relief  department. 
The  regulations  of.  this  department,  which 
the  plaintiff  signed,  provided  that  benefits 
were  not  payable  until  the  person  injured 
had  first  filed  a  release  from  all  claims 
against  the  railroad  company.  After  the 
plaintiff  was  injured  he  elected  to  and  did 
receive  benefits  from  the  relief  department 
and  signed  a  release  from  all  claims  for  dam- 
ages. It  was  held  that  the  release  was  void 
within  this  section.  Baltimore  ft  0.  R.  Co. 
V.  Gawinske,  (C.  C.  A.  3d  Cir.  1912)  197 
Fed.  31. 

In  Rodell  v.  Relief  Department  of  Chicago^ 
B.  ft  Q.  R.  Co.,  (1912)  118  Minn.  449,  137 
N.  W.  174,  it  appeared  that  the  plaintiff's 
deceased  husband  held  a  membership  ceftifi- 
cate  in  the  relief  department  of  defendant* 
under  which,  in  the  event  of  his  death,  de- 
fendant agreed  to  pay  a  certain  sum  to  plain- 
tiff. The  husband  was  injured  while  in  de- 
fendant's employ  as  engineer,  running  a 
train  engaged  in  interstate  commerce  be- 
tween a  point  in  Wisconsin  and  a  point  in 
Illinois.  He  received  his  injuries  in  Illinois 
and  died  there.  The  certificate  provided  that 
no  money  thereunder  should  become  due  till 
all  claims  against  defendant  arising  out  of 
his  death  should  be  released.  It  was  held 
that  the  plaintiff  was  entitled  to  recover, 
without  furnishing  defendant  with  release 
from  the  personal  representative  of  her  de- 
ceased husband,  since  under  this  section  the 
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tenns  of  the  membership  certific&te  to  the      from  all  claims  on  account  of  wrongful  death 
extent  that  the  same  provided  for  releases      were  void. 


1909  Supp.,  p.  585,  sec.  6. 

Necessity  for  pleading  statute.  —  This  sec- 
tion is  a  statute  of  limitation  and  the  de- 
fendant cannot  avail  itself  of  its  protections 
unless  it  is  pleaded.  Burnett  ▼.  Atlantic 
Ck>aflt  Line  R.  Ck).»  (1913)  163  N.  C.  186,  79 
S.  K  414. 


An  amendment  to  the  plaintiff's  pleading 
making  a  change  in  form  rather  than  in  sub- 
stance, is  not  equivalent  to  the  commence* 
ment  of  a  new  action  so  as  to  render  it  sub- 
ject to  the  two  years'  limitation.  Missouri, 
K.  A  T.  R.  Co.  V.  Wulf,  (1913)  226  U.  S- 
570,  33  S.  Gt.  135,  57  U.  S.  (L.  ed.)  355. 


1912  Supp.,  p.  335,  sec.  1.     [Act  of  Aprils,  idio.-] 


Constitutionality.  —  This  provision  is  pure- 
ly remedial  and  is  couched  in  plain  lan- 
guage. Conf;ress  was  clearly  acting  within 
its  constitutional  power  when  it  passed  the 
amendment.  While  section  2  of  article  3  of 
the  Constitution  declares  that  tiie  judicial 
power  shall  extend  to  all  cases  arising  under 
that  instrument  and  the  laws  of  the  United 
States,  as  also,  among  others,  to  cases  "be- 
tween citizens  of  different  states,"  yet  it  was 
long  ago  settled  that,  as  to  courts  inferior 
to  the  Supreme  Court,  their  jurisdiction  in 
every  case  must  depend  upon  some  act  of 
Congress.  Teel  v.  Chesapeake  &  0.  Ky.  Co., 
(C.  C.  A.  6th  Cir.  1913)  204  Fed.  918,  47 
L.R.A.(N.S.)  21. 

Not  retroactive.  —  The  section  has  no  ap* 
plication  to  actions  brought  prior  to  its  pas- 
sage. Ft.  Smith  &  W.  R.  Co.  v.  Blevins, 
(Okla.  1913)  130  Pac.  525. 

A  state  court  has  jurisdiction  of  an  action 
under  this  section.  Golligher  v.  Pennsylva- 
nia R.  Co.,  (1912)  237  Pa.  St.  152,  85  Atl. 
129;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lester, 
(Tex.  1912)    149  S.  W.  841. 

Waiver  of  right  to  proceed  in  state  court.  — 
Where  an  action  is  brought  in  a  state  court 
under  this  act  and  is  afterwards  removed  to 
a  federal  court  without  objection  by  the 
plaintiff  who  afterwards  invokes  the  interpo- 
sition of  such  court,  he  thereby  waives  his 
right  to  have  the  case  tried  in  the  state 
court  as  authorized  by  this  section.  Ste- 
phens V.  Chicago,  M.  k  P.  S.  Ry.  Co.,  (N.  D. 
Idaho  1913)  206  Fed.  854. 

Removal  prohibited  for  any  cause.  —  This 
section  prevents  the  removal  of  a  case  under 
the  Employers'  Liability  Act  from  a  state 
court  to  a  federal  court  on  any  ground  what- 
ever. Symonds  v.  St.  Louis  &  S.  Ry.  Co., 
(W.  D.  Ark.  1911)  192  Fed.  353;  Strauser 
V.  Chicago,  B.  ft  Q.  R.  Co.,  (D.  C.  Neb.  1912) 

193  Fed.  293;  Saiek  v.  Pennsylvania  R.  Co., 
(E.  D.  N.  Y.  1911)  193  Fed.  303;  Hulac 
V.  Chicago  ft  N.  W.  Ry.  Co.,  (D.  C.  Neb.  1912) 

194  Fed.  747;  Teel  v.  Chesapeake  &  0.  Ry. 
Co.,  (C.  C.  A.  6th  Cir.  1913)  204  Fed.  918, 
47  L.RJ^.(N.S.)  21;  De  Atley  v.  Chesapeake 
ft  O.  R.  Co.,  (1912)  147  Ky.  315,  144  S.  W. 
95;  Lloyd  v.  North  Carolina  R,  Co.,  (1913) 
162  N.  C.  485,  78  S.  E.  489.  Compare  Van 
Brimmer  v.  Texas  ft  P.  Ry.  Co.,  (E.  D.  Tex. 
1911)   190  Fed.  394. 

In  Hulac  v.  Chicago  ft  N.  W.  Ry.  Co.,  (D. 
C.  Neb.  1912)  194  Fed.  747,  the  court  said: 
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''The  prohibitory  clause  was  added  as  an 
amendment  in  the  Senate  of  the  United 
States,  and  accepted  with  very  little  debate. 
It  is  not  conceivable  that .  Congress  did  not 
understand  the  full  import  of  the  words  of 
the  amendment,  and  that  no  exception  was 
expressed.  That  Congress  did  intend  to  for- 
bid the  removal  of  cases  arising  under  the 
Employers'  Liability  Act,  upon  any  ground, 
appears  from  the  fact  that  the  same  Con- 
gress, at  the  following  session,  again  forbade 
the  removal  of  cases  in  section  28  of  the 
Judicial  Code,  and  this  was  by  an  amend- 
ment immediately  following  the  re-enactment 
and  codification  of  the  law  covering  the  whole 
subject  of  the  right  of  removal. 

"It  is  a  well-recognized  fact  in  judicial  his- 
tory that  plaintiffs,  in  actions  brought  by 
employes  against  railway  companies  for  dam- 
ages resulting  from  personal  injuries,  have 
quite  generally  and  for  many  years  sought 
to  bring  and  retain  their  actions  in  the  state 
courts,  and  the  fact  is  well  attested  by  the 
multitude  of  applications  to  remand  such 
cases  which  have  been  constantly  presented 
to  the  federal  courts.  The  expense  of  trials 
and  of  appeals  in  the  federal  courts  have 
been  deterrents,  and  the  variance  in  the  rules 
of  law  in  such  cases  as  applied  in  the  state 
and  federal  courts  has  also  been  well  under- 
stood. Congress  has  recognized,  by  the  Em- 
ployers' Liability  Act,  as  well  as  by  the 
Safety  Appliance  Acts,  that  these  rules  of 
law  should  be  made  more  favorable  to  the 
injured  servant.  The  purpose  of  Congress  in 
the  enactment  of  the  Employers'  liability 
Act  was  the  granting  of  additional  rights  to 
the  servant,  and  the  removal  of  existin^^  de- 
fenses by  the  master  in  actions  by  injured 
employes  against  railway  companies.  One  of 
the  rights  which  Congress  had  in  mind  was 
the  right  of  the  servant  to  choose  the  forum 
in  which  his  action  should  be  litigated.  The 
amendatory  act  of  Congress  gives  concurrent 
jurisdiction  to  the  courts  of  the  United 
States  with  the  courts  of  the  states,  and  in- 
creases the  number  of  districts  in  which  the 
plaintiff  may  sue  in  the  United  States  courts, 
and  while  thus  enlarging  the  rights  of  the 
plaintiff,  and  in  harmony  with  the  general 
scope  of  the  act,  cuts  down  the  rights  of  the. 
railway  company  by  forbidding  a  removal  of 
the  case  upon  any  ground." 

Diverse  citizenship. «-  By  virtue  of  this  sec- 
tion and  section  28  of  the  Judicial   Code^ 
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(Fed.  Stat.  Annot.  Supp.  1012,  p.  144)  a 
suit  brought  under  the  Employers  Liability 
Act  cannot  be  removed  from  a  state  to  a 
federal  court  even  on  the  ground  of  diverse 
citizenship.  Lee  t.  Toledo,  St.  L.  &  W.  Ry. 
Co.,  (K.  D.  111.  1912)  193  Fed.  685;  Ullrich 
V.  New  York,  N.  H.  k  H.  R.  Co.,  (S.  D.  N. 
Y.  1912)  193  Fed.  768;  De  Atley  v.  Chesa- 
peake k  O.  Ry.  Co.,  (E.  D.  Ky.  19i2)  201 
Fed.  591 ;  Kelfey  v.  Chesapeake  k  O.  Ky.  Co, 
(E.  D.  Kv.  1912)  201  Fed.  602;  Stafford  v. 
Norfolk  k  W.  Ry.  Co.,  (E.  D.  Ky.  1913) 
202  Fed.  605;  Teel  v.  Chesapeake  k  O.  Rv. 
Co.,  (C.  C.  A.  6th  Cir.  1913)  204  Fed.  918. 
47  L.R.A.(N.S.)  21;  Patton  v.  Cincinnati,  N. 
O.  k  T.  P.  Ry.,  (E.  D.  Tenn.  1913)  208 
Fed.  29;  Kansas  City  Southern  R.  Co.  v. 
Cook,  (1911)  100  Ark.  467,  140  S.  W.  579; 
McCulloch,  C.  J.  in  St.  Louis  k  S.  F.  R.  Co. 
V.  Conarty,  (Ark.  1913)  155  S.  W.  93;  Mis- 
souri, K.  k  T.  G.  Ry.  Co.  ▼.  Bunkley,  (Tex. 
1913)   153  S.  W.  937. 

In  Patton  v.  Cincinnati,  N.  O.  k  T.  P.  Ry., 
(£.  D.  Tenn.  1913)  208  Fed.  29,  the  court 
said:  "The  provision  in  the  amendatory  Act 
of  April  5,  1910,  that  no  case  arising  under 
the  Employers*  Liability  Act  shall  be  re- 
moved from  any  state  court  of  competent 
jurisdiction  to  any  federal  court,  and  re- 
enacted  in  section  28  of  the  Judicial  0>de, 
is  not  merely  a  personal  privilege  or  exemp- 
tion in  favor  of  the  plaintiff  in  respect  to  the 
jurisdiction  of  the  particular  sDistrict  Court 
to  which  the  case  has  been  removed,  which 
he  may  waive  after  the  removal  by  appear- 
ance or  consent,  but  is  a  provision  limiting 
the  jurisdiction  of  the  federal  courts  as  a 
class,  and  entirely  withholding  from  them 
jurisdiction,  through  removal  proceedings,  of 
cases  arising  under  the  Employers'  Liability 
Act  which  have  been  previously  commenced 
in  state  courts  of  competent  jurisdiction. 
This  distinction  is  emphasized  by  the  con- 
trast between  the  language  of  the  first  sen- 
tence in  section  6  of  the  Employers*  Lia- 
bility Act.  as  amended  by  the  Act  of  1910, 
in  reference  to  the  particular  district  in 
which  a  suit  'may'  be  brought  under  that 
Act,  and  that  in  the  second  sentence  of  the 
same  section,  which  provides  that  'no  case* 
arising  under  the  Act  and  brought  in  any 
state  court  of  competent  jurisdiction  'shall 
be  removed  to  any  court  of  the  I'nited  States.* 
It  is  also  the  necessary  result  of  the  proviso, 
framed  in  substantially  the  same  language, 
contained  in  section  28  of  the  Judicial  Code. 
The  office  of  a  proviso,  generally,  is,  either 
to  except  something  from  the  enacting  clause, 
or  to  qualify  or  restrain  its  generality,  or 
to  exclude  some  possible  ground  of  misinter- 
pretation of  it,  as  extending  to  cases  not  in- 
tended by  the  legislature  to  be  brought  with- 
in its  purview.'  .  .  .  Applying  this  rule 
of  construction,  I  think  it  clear  that  the 
effect  of  the  proviso  in  section  28  of  the 
Code  is  to  except  cases  arising  imder  the 
Employers'  Liability  Act  and  pending  in 
state  courts  from  the  classes  of  cases  whose 
removal  to  the  federal  courts  is  authorized 
under  the  preceding  provisos  of  the  section, 
and   to  so  qualify  the  broad   language  used 
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in  the  preceding  portions  of  thia  section  as 
to  exclude  from  its  provisions  any  and  all 
cases  of  this  character.  In  other  words,  in 
my  opinion,  the  effect  of  this  proTiao  is  the 
same  as  if  the  preceding  enacting  provisions 
of  the  section  had  expressly  excepted  from 
each  class  of  cases  which  might  be  removed 
to  the  federal  courts  all  cases  arising  under 
the  Employers*  Liability  Act  and  pending  ia 
the  state  courts." 

In  Kelley  v.  Chesapeake  k  O.  Ry.  Co.,  (£. 
D.  Ky.  1912)  201  Fed.  602,  the  court  said: 
"In  the  case  of  Van  Brimer  v.  T.  &  P.  R.  R. 
Co.,  (C.  C.)  190  Fed.  394,  which  aroM  before 
the  new  Judicial  Code  went  into  effect,  it 
was  held  that  a  case  arising  under  the  Em- 
ployers* Liability  Act  was  removable  where 
diversity  of  citizenship  existed.  In  a  num- 
ber of  cases  arising  both  before  and  after 
that  Code  went  into  effect,  it  has  been  heki 
otherwise.  .  .  .  This  case  arose  since 
the  Code  went  into  effect.  The  law  is  strong- 
er against  removability  since  then  than  be- 
fore. But  I  think  such  a  case  was  not  re- 
movable before.  Congress  said  that  *no 
case  arising  under  this  act'  should  be  re- 
moved, and  it  should  be  taken  to  have  meant 
what  it  said.  It  is  urged  that  to  so  con- 
strue the  act  renders  it  unconstitutional,  in 
that  it  makes  an  unjust  discrimination  be- 
tween such  cases — i.  e.,  cases  arising  under 
the  Employers*  Liability  Act,  where  diver- 
sity of  citizenship  exists — and  cases  of  like 
character  not  arising  thereunder  in  such 
contingency;  i.  e.,  that  there  is  no  reason- 
able basis  for  not  making  the  same  rule  as 
to  removability  applicable  to  both  classes  of 
cases.  This  point  was  not  made  in  any  of 
the  above  cases,  except  the  last  one,  and 
in  that  case  Judge  Evans  held  that  the 
point  was  not  well  taken.  In  this  opinion 
I  concur.  The  creation  of  the  liability  by 
Congress  was  in  the  exercise  of  its  power 
under  the  interstate  commerce  clause  of  the 
federal  Constitution.  The  prohibition  of  the 
removal  of  cases  arising  under  the  statute 
was  in  the  exercise  of  the  power  granted  to 
it  by  the  third  article  of  that  Constitution, 
by  which  Congress  is  empowered  to  legislate 
as  to  the  judicial  power  of  such  inferior 
courts  as  it  may  establish.  I  understand 
that  within  the  limit  of  the  second  section 
of  that  article  Congress  may  do  as  it  pleases 
in  the  exercise  of  the  power  thereby  con- 
ferred.** 

Remanding  case  to  state  court.  —  Where 
the  plaintiff's  cause  of  action  has  not  been 
stated  in  any  pleading  filed  by  the  plaintiff 
and  the  petition  for  removal  is  silent  as  to 
the  nature  of  the  cause  of  action,  the  case 
should  be  subsequently  remanded  to  the 
state  court,  if  at  any  time  it  affirmatively 
appears,  either  from  the  pleadings  filed  by 
the  plaintiff  or  in  any  other  appropriate 
manner,  thst  the  suit  is  in  fact  one  comins 
within  the  excepting  clause  and  hence  with- 
held from  the  jurisdiction  of  the  federal 
courts  through  removal  proceedings.  Pat- 
ton V.  Cincinnati,  N.  O.  k  T.  P.  Ry.,  (E.  V. 
Tenn.  1913)  208  Fed.  29,  wherein  the  court 
naid:      "This   view   finds   direct   support   in 


i 
I 


1912  Supp.,  p.  335,  sec.  2. 


RAILROADS. 


1912  Sttpp.,  p.  335,  tec  2. 


Barney  v.  Latham,  (1880)  103  U.  S.  205, 
216,  26  U.  S.  (L.  ed.)  514,  in  which  it  was 
said  that  if  after  removal  of  a  case  to  the 
federal  court  it  should,  upon  a  reformation 
of  the  pleadings,  appear  that  the  case  did 
not  really  and  substantially  involve  a  dis- 
pute or  controversy  within  the  jurisdiction 
of  the  court,  it  could  then  under  the  5th 
section  of  the  Act  of  March  3,  1875,  the 
provisions  of  which  were  carried  into  sec- 
tion  37   of  the  Judicial   Code,  be   remanded 


to  the  state  court.  Certainly  if  the  case 
be  one  in  which  jurisdiction  is  expressly 
withheld  from  this  court  through  removal 
proceedings,  and  in  which  jurisdiction  can- 
not be  conferred  either  by  waiver  or  express 
consent  of  the  plaintiff  after  the  removal, 
it  follows,  a  fortiori,  that  jurisdiction  can- 
not be  conferred  simply  by  the  negligence 
or  default  of  the  plaintiff  in  failing  to  file 
his  declaration  in  the  state  court  within 
the  proper  time/' 


1912  SupPm  P-  335,  sec.  2. 

This  amendment  is  not  retroactire.  —  St. 
Louis,  1.  M.  k  S.  R.  Co.  v.  Hesterly,  (1913) 
228  U.  S.  702,  33  S.  Ct.  703,  67  U.  S.  (L. 
ed.)  1031;  Cain  v.  Southern  R.  Co.,  (E.  D. 
Tenn.  1911)  199  Fed.  211. 

Only  applicable  to  Employers'  Liability 
Act. —  This  amendment  does  not  purport  to 
deal  with  any  causes  of  action  except  those 
given  by  section  1  of  the  original  act  (Fed. 
Stat.  Annot.  Supp.  1909,  p.  584).  Dooley  v. 
Seaboard  Air  Line  Ry.  Co.,  (1913)  163  X.  C. 
454,   79   S.   E.   970. 

Reason  for  «mendment.^The  federal  stat- 
ute as  originally  enacted  ^ve  a  cause  of 
action,  first,  to  the  injured  employee, 
which,  of  course,  included  as  elements  of 
damage  pain  and  suffering  endured  as  well 
a»  pecuniary  injury  resulting  from  loss 
of  earnings;  and,  next,  to  the  widow  and 
next  of  kin  in  the  event  of  the  death  of 
such  injured  employee,  the  measure  of  dam- 
ages being  the  pecuniary  loss  sustained  by 
such  widow  and  next  of  kin  on  account 
of  such  death.  It  was  held  that  the  cause 
of  action  given  to  the  injured  person  did 
not  survive  his  death,  but  died  with  him, 
and  that  a  new  cause  of  action  then  arose 
in  favor  of  the  personal  representative  for 
the  benefit  of  the  widow  and  next  of  kin. 
The  result  was  that,  if  the  injured  person 
died  after  bringing  suit,  his  personal  rep- 
resentative could  not  be  substituted  to  prose- 
cute the  suit  for  the  benefit  of  the  widow 
and  next  of  kin,  but  had  to  bring  a  new 
action  for  that  purpose,  and  the  pain  and 
buffering  endured  by  the  injured  person 
was  not  an  element  of  recoverable  damages 
sustained  by  the  widow  and  next  of  kin, 
and  could  not  be  recovered  for  their  benefit. 
To  change  this  condition  of  the  law,  Con- 
gress enacted  this  amendatory  statute.  The 
statute  as  thus  amended  forbids  the  prose- 
cution of  more  than  one  action,  and  per- 
mits only  one  recovery;  but  the  action  is 
prosecuted,  after  the  death  of  the  injured 
person,  for  the  benefit  of  the  widow  and 
next  of  kin,  and  may  include  compensation 
for  the  pain  and  suffering  endured  by  the 
injured  person  as  well  as  for  pecuniary  loss 
of  earnings  and  contributions;  in  other 
words,  compensation  for  all  of  the  damages 
resulting  from  the  injury  for  which  the  stat- 
ute provides  a  remedy  inures  after  the  death 
of  the  injured  person  to  the  benefit  of  the 
widow  and  next  of  kin,  but  must  be  recov- 
ered in  one  action.     Northern  Pac.  Ry.  Co. 
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V.  Maerkl,  (C.  C.  A.  9th  Cir.  1912)  198  Fed. 
1;  St.  Louis  &  S.  F.  R.  Co.  v.  Conarty,  (Ark, 
1913)  166  S.  W.  93;  Carolina,  C.  k  O.  Ry. 
V.  Shewalter,   (Tenn.  1913)   161  S.  W.  1136. 

Cause  of  actioii  in  personal  representatiye 
only.  —  By  this  amendment  the  right  of 
action  given  the  injured  employee  was  made 
to  survive  to  his  personal  representative  for 
the  benefit  of  the  same  relatives  for  whose 
pecuniary  loss  recovery  is  provided  by  sec- 
tion 2  of  the  act.  Illinois  Cent.  R.  Co  v. 
Porter,  (C.  C.  A.  6th  Cir.  1913)  207  Fed. 
311;  Gulf,  C.  k  S.  F.  Ry.  Co.  v.  Lester, 
(Tex.  1912)  149  S.  W.  841;  Kansas,  M.  k 
O.  Ry.  Co.  V.  Pope,  (Tex.  1912)  ]52  S.  W. 
185. 

Necessity  for  allegation  that  decedent  left 
dependents.  —  There  is  no  basis  for  a  pre- 
sumption that  one  dying  leaves  a  husband, 
widow,  child,  parent,  or  next  of  kin  depend- 
ent upon  him.  Absence  of  allegation  to  that 
effect  cannot  therefore  be  supplied  by  pre- 
sumption. It  must  appear  in  the  complaint 
that  such  a  person  there  was,  or  there  is  a 
failure  to  state  a  cause  of  action.  Farley  v. 
New  York,  N.  H.  k  H.  R.  Co.,  (Conn.  1913) 
87   Atl.  990. 

Measure  of  damages.  —  The  damages  re- 
coverable are  not  such  as  will  compensate 
the  estate  of  the  deceased  employee  for  the 
destruction  of  his  power  to  earn  money,  but 
such  as  will  compensate  his  surviving  rela- 
tives for  the  actual  pecuniary  loss  resulting 
by  reason  of  his  death  to  the  particular  per- 
son or  persons  for  whose  benefit  the  statu- 
ary right  of  action  is  given.  Chesapeake 
&  O.  R.  Co.  V.  Dwyer's  Adm'r,  (1914)  167 
Ky.  590,  163  S.  W.  752,  disapproving  Louis- 
ville k  N.  R.  Co.  V.  Stewart's  Adm'x,  (1913) 
156  Ky.  550,  161  S.  W.  557.  Compare  Gulf, 
C.  k  S.  F.  Ry.  Co.  v.  McGinnis,  (Tex.  1912) 
147  S.  W.  1188. 

The  statute,  in  so  far  as  it  provides  for 
recovery  for  death,  follows  the  lines  of  Lord 
Campbell's  Act  in  England,  and  in  its  dis- 
tinguishing features'  is  identical  with  that 
act.  It  creates  a  right  of  action  where  there 
was  none  at  common  law,  and  one  which  is 
entirely  independent  of  any  which  the  de- 
ceased may  have  had  in  life,  and  which 
comes  originally  to  the  personal  representa- 
tive by  the  operation  of  the  statute,  and 
not  by  the  process  of  survival.  It  is  one 
for  the  exclusive  benefit  of  certain  specified 
persons,  and  the  damages  recoverable  are 
such   as  result  to  them   by  reason   of   their 
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isg  an  action  for  death  and  requiring  that 
it  shall  be  brought  by  a  personal  repreKo- 
tative  should  be  regarded  aa  a  coBelnaire 
recognition  of  the  right  of  adminlatratioB 
to  enforce  such  a  claim.  If  a  atatnte  desig- 
nates the  personal  representatiye  of  the  de- 
ceased as  the  proper  plaintiff,  to  limit  the 
right  to  cases  in  which  the  deceaaed  kft 
assets  other  than  the  right  of  action  mrnid 
introduce  an  unreasonable  and  arbitrary  dis- 
tinction." Gulf,  C.  &  S.  F.  Rj.  Go.  T.  Bees- 
ley,  (Tex.  1913)   153  S.  W.  65L 


having  been  deprived,  through  the  wrongful 
death  of  the  deceased,  of  a  reasonable  ex- 
pectation of  pecuniary  benefits  attendant  up- 
on his  continuance  in  life.  Farley  v.  New 
York,  N.  U.  &  H.  R.  Co.,  (Conn.  1913)  87 
Atl.  990. 

Right  of  administration  solely  for  purpose 
of  enforcing  claim.  —  A  cause  of  action  is 
property  and  an  asset  of  the  estate,  and,  be- 
ing property  and  an  asset  of  the  estate,  the 
right  to  administration  would,  of  necessity, 
follow.     "The  enactment  of  a  statute  giv- 

1912  Supp.,  p.  336,  sec.  4. 

Tlie  proTiso  waa  intended  by  Congress  to 
give  the  proper  construction  to  the  act  of 
1893.  Galveston,  H.  &  8.  A.  Ry.  Co.  v. 
United  States,  (C.  C.  A.  6th  Cir.  1912)  199 
Fed.  891. 

ProTiso  without  retroactive  effect.  — The 
proviso  of  this  section  is  inapplicable  to  of- 

1912  Supp.,  p.  337,  sec.  1. 

Authority  of  states.  —  Concurrent  authority  is,  by  this  section,  given  to  statea  to  make 
investigations  and  report.    Gulf,  C.  &  S.  F.  R.  Co.  ▼.  State,  (1912)  33  Okla.  378,  125  Pac.  1103. 

1912  Supp.,  p.  339,  sec.  1. 

state  statutes  in  conflict  with  this  act  are  superseded  by  it.    Louisville  &  N.  R.  Oa.  t. 
Hughes,  (S.  D.  Ohio  1912)  201  Fed.  727. 


fenses  committed  before  its  passage,  and 
neither  that  proviso  nor  the  other  provi- 
sions of  the  act  relating  to  that  subject  oper- 
ate retrospectively^  United  Statea  ▼.  Colo- 
rado Midland  Ry.  Co.,  (C.  C.  A.  8th  Cir. 
1912)    202  Fed.  732. 


REVENUE  MARINE-REVENUE-CUTTER 

SERVICE. 


1909  Supp.,  p.  597,  sec.  5. 

Advanced  in  grade  after  retirement.  —  A 
retired  officer,  who  aftei*  his  retirement  is 
advanced  one  grade  in  rank  but  without 
any  advance  in  pay  by  reason  of  that  ad- 
vancement, is  not  included  in  the  provisions 
of  this  section.  United  States  v.  Mason, 
(1913)  227  U.  S.  486,  33  S.  Ct.  374,  67  U. 
S.  (L.  ed.)  607,  wherein  the  court  said: 
"The  act   obviously   meant  to  provide  that 


every  revenue-cutter  officer  then  on  the  ac- 
tive list  should  upon  retirement  advance  <«e 
step  in  grade  witn  three-fourths  of  tiie  duty 
pay  of  the  advanced  grade.  The  same  bene- 
fit was  also  extended  to  officers  already  on 
the  retired  list.  But  in  both  cases  ihe  ad- 
vance in  grade  is  to  be  based  upon  that 
held  at  the  date  of  retirement  with  three- 
fourths  of  the  pay  of  the  advanocMl  grade." 


RIVERS,  HARBORS,  AND  CANALS. 


Vol.  VI,  p.  787,  sec.  2476. 


The  intention  of  Congress.  —  Congress,  in      gable  and  those  not  navigable,   intended  to 
making    distinction    between    streams    navi-       provide   that   the   common   law   rules   of  ri- 
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parian  ownership  should  apply  to  lands  bor- 
dering on  the  latter,  but  that  the  title  to 
lands  bordering  on  navigable  streams  should 
stop  at  the  stream,  and  that  all  such  streams 

Vol.  Vl^  p.  805,  sec.  9. 

Necessity  for  afl^rmatire  authorization  of 
Congress.  —  Among  the  changes  effected  by 
the  act  of  1899  was  to  require  the  affirma- 
tive authorization  by  Congress  to  create  any 
obstruction  to  the  navigable  waters  of  the 
United  States,  except  that  bridges,  dams, 
dikes,  and  causeways  in  or  across  waters 
the  navigable  portions  of  which  lie  wholly 
within  the  limits  of  a  single  state  were  per- 
mitted if  authorized  by  stote  legislation  and 
the  location  and  plans  of  sudi  structures 
were  approved  by  the  Chief  of  Engineers 
and  of  the  Secretary  of  War.  In  re  Seattle, 
(1911)  66  Wash.  277,  119  Pac.  798.  See 
also  Mauldin  v.  Central  of  Georgia  R.  Co. 
(Ala.  1913)  61  So.  947. 


Vol.  VI,  p.  813,  sec.  10. 

Changes  in  law  made  by  this  act.  —  As 
the  law  stood  immediately  before  this  act 
was  passed,  the  initial  authorization  of  the 
Congress  to  create  obstructions  to  the  navi- 
gable capacity  of  an  intrastate  water  was 
not  necessary  if  state  legislative  authority 
for  such  construction  had  been  obtained,  and 
the  building  of  wharves  and  other  structures 
mentioned  in  the  first  part  of  section  7  of 
the  act  of  1890,  [6  Fed.  Ptat.  Annot.  806 
note]  in  any  United  States  navigable  water, 
was  only  prohibited  without  the  permission 
of  the  Secretary  of  War,  if  they  obstructed 
or  impaired  navigation,  commerce,  or  an- 
chorage. The  erection  of  bridges  and  their 
appurtenances  over  intrastate  waters  was 
permitted  without  the  need  of  the  approval 
of  the  Secretary  of  War,  if  authorized  by 
law  before  the  passage  of  said  act.  The 
excavating,  filling,  altering,  etc.,  the  channel 
of  navigable  waters  was  permitted  if  ap- 
proved and  authorized  by  the  Secretary  of 
War.  Among  the  changes  effected  by  this 
act  was  to  require  the  affirmative  authoriza- 
tion by  Congress  to  create  any  obstruction 
to  the  navigable  waters  of  the  United  States, 
except  that  bridges,  dams,  dikes,  and  cause- 
ways in  or  across  waters  the  navigable  por- 
tions of  which  lie  wholly  within  the  limits 
of  a  single  state  was  permitted  if  author- 
ized by  state  legislation  and  the  location 
and  plans  of  such  structure  were  approved 
by  the  chief  of  engineers  and  of  the  Secre- 
tary of  War.  A  present  reading  of  the  law 
in  the  light  of  the  history  of  its  enactment 
evinces  a  legislative  purpose  to  require  af- 
firmative action  on  the  part  of  Congress 
before  a  crossing  of  interstate  streams  shall 
be  permitted,  and  that  only  when  such  con- 
gressional action  shall  have  been  taken  can 
the  powers  delegated  to  the  Secretary  of 
War  be  put  into  operation.  Hubbarcl  v. 
Fort,    (C.  C.  N.  J.  1911)    188   Fed.  987. 


should  be  deemed  to  be,  and  remain,  public 
highways.  Scott  v.  Lattig,  (1913)  227  U. 
S.  229,  33  S.  Ct.  242,  57  U.  S.  (L.  ed.)  490, 
44  L.R.A.(N.S.)    107. 


Power  of  state  after  approral  of  plana. — 
An  approval  of  the  plan  of  a  bridge  by  the 
Secretary  of  War  is  tantamount  to  a  dec- 
laration by  the  federal  government  that  the 
bridge  is  not  an  unlawful  structure  so  far 
as  navigation  is  concerned.  It  follows  that 
no  state  authority  or  court  can  declare  it 
unlawful  or  abate  it  as  a  nuisance  on  the 
ground  that  it  unlawfully  obstructs  naviga- 
tion. The  declaration  of  the  federal  gov- 
ernment is  conclusive  and  final  on  that 
subject.  Milwaukee-Western  Fuel  Co.  v. 
Milwaukee,  (1913)  152  Wis.  247,  139  N.  W. 
540. 

This  section  is  cited  in  United  States  v. 
Jamaica  k  R.  Turnpike  Co.,  (C.  C.  A.  2d 
Cir.  1913)  204  Fed.  759. 
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Affirmative  authorization.  —  "What  is  af- 
firmative authorization?  Affirmative  is  the 
antithesis  of  negative.  The  use  of  the  word 
'affirmatively'  with  'authorized'  would  be 
difficult  to  understand  except  for  the  use  of 
the  word  'authorize'  in  the  latter  part  of 
this  section  where  the  building  of  certain 
structures  and  the  performing  of  certain 
works  are  forbidden  without  tiie  authority 
of  the  Secretary  of  War.  This  section  'does 
not  provide  that  it  shall  be  lawful  for  the 
Secretary  of  War  to  authorize  the  excava- 
tion of  land  in  the  channel  of  any  navigable 
water  of  the  United  States,  but  only  that 
it  shall  not  be  lawful  to  do  the  work  with- 
out the  authorization  of  the  Secretary  and 
before  beginning  the  work.'  In  view  of  the 
context,  the  word  'affirmatively*  was  legis- 
latively used  to  distinguish  the  two  kinds 
of  authority  referred  to,  and  to  make  it 
plain  that  the  initial  authorization  to  create 
an  obstruction  was  not  to  rest  on  implied, 
but  express — affirmative — congressional  au- 
thority." Hubbard  v.  Fort,  (C.  C.  N.  J. 
1911)    188  Fed.  987. 

Character  of  obstruction.  —  It  is  for  Con- 
gress to  decide  what  shall  or  shall  not  be 
deemed  in  judgment  of  law  an  obstruction 
of  navigation.  Philadelphia  Co.  ▼.  Stimson. 
(1912)  223  U.  S.  606,  32  S.  Ct.  340,  56 
U.  S.    (L.  ed.)    670. 

The  intent  of  the  statute  was  against  the 
construction  of  structures  of  a  more  or  less 
permanent  nature  and  of  the  description  of 
those  particularized,  unless  authorized  as 
prescribed.  Phenix  Const.  Co.  v.  Cornell 
Steamboat  Co.,  (1913)  210  N.  Y.  113,  103 
N.  E.  891. 

Manifestly  bridges,  dams,  dikes,  and  cause- 
ways are  not  the  only  structures  that  ob- 
struct the  navigable  capacity  of  waters,  and 
the  prohibition  with  wnieh  tUs  section  be- 
gins would  be  utterly  onneoeasary  and  mean- 


Vol  VI,  p.  ai3,  sec  10.       RJIERS,  HARBORS,  ETC.  VoL  VI,  |i.  816,  wc  14. 


in^less  if  the  same  were  limited  to  the  char- 
acter of  structures  demit  \rith  in  the  pre- 
ceding section.  The  remainder  of  this  i»ec- 
tion  shows  other  structures  and  works,  any 
of  which  may  prove  an  obstruction  to  the 
navigable  capacity  of  such  waters.  Hubbard 
V.  Fort,   (C.  C.  N.  J.  1911)   188  Fed.  987. 

Hot  confiocd  to  iiiteritate  waters.  —  There 
is  nothing  in  tiiU  section  that  restricts  it 
to  interstate  waters.  The  first  part  which 
prohibits  "the  creation  of  any  obstruction 
not  aAirmatively  authorized  by  Congress  to 
the  navigable  capacity  of  any  of  the  waters 
of  the  Lnited  States"  not  onl^  comprehends 
the   kind  of   structures   specihcaJly   referred 

Vol.  VI,  p.  815,  sec.  11. 

The  atMoliite  power  of  Congress.  —  Con- 
gresfl,  in  its  regulation  of  commerce,  may 
establish  harbor  lines  or  limits  beyond  which 
deposits  shall  not  be  made  or  structures 
built  in  navigable  waters.  Philadelphia  Co. 
V.  Stimson,  (1912)  223  U.  S.  605,  32  S.  Ct. 
340,  56  U.  S.  (L.  ed.)  570. 

Authority  of  secretary  of  war.  —  The  Sec- 
retary of  War  does  not,  by  establishing  har- 
bor lines,  exhaust  his  authority  in  the  mat- 
ter, but  may  change  them  in  order  more 
fully  to  preserve  the  harbor  from  obstruc- 
tion.    Philadelphia   Co.   v.   Stimson,    (1912) 

Vol.  VI,  p.  816,  sec.  14. 

Uncompleted  levee  being  constructed  by 
private  contractor.  —  In  Houck  v.  United 
States,  (C.  C.  A.  8th  Cir.  1912)  201  Fed. 
862,  it  was  urged  that  the  statute  only  ap- 
plies to  a  completed  work  and  has  no  ap- 
plication to  cases  of  defacing,  injuring,  and 
obstructing  levees  that  are  in  process  of 
ron»truction  simply.  But  the  court  said: 
**This  objection  is  equally  untenable.  The 
work,  thou<>h  but  partially  completed,  never- 
theless was  a  levee  within  the  meaning  of 
the  statute.  Surely  Congress  did  not  intend 
that  the  government,  in  prosecuting  such  a 
public  work,  could  be  obstructed  or  have  the 
work  defaced  or  destroyed  before  being 
fully  completed,  and  the  offender  not  be 
amenable  to  the  provisions  of  the  statute. 
The  prohibition  clearly  includes  a  levee  in 
process  of  construction  as  well  as  a  com- 
pleted one,  for  otherwise  the  government 
might  never  be  permitted  to  complete  the 
work.  It  is  also  said  that,  as  the  work  was 
being  constructed  by  a  private  contractor, 
though  imder  the  supervision  and  direction 
of  the  Secretary  of  War,  it  was  not  a  work 
of  the  United  States  within  the  meaning  of 
the  statute.  The  mere  fact  that  the  physical 
work  was  being  done  by  a  private  contractor 
for  the  United  States  did  not  take  from  it 
its  character  as  a  levee  built  by  the  United 
States.  It  was  as  much  a  work*^  of  the  Unit- 
ed States,  though  built  by  contract  under  the 
direction  and  supervision  of  an  engineer  de- 
tailed by  the  Secretary  of  War  for  that  pur- 
pose, as  if  it  had  been  done  by  day  laborers 
employed   by   the   Secretary   of    ^Var." 


to  by  section  9  of  the  act,  but  all  others  that 
may  be  an  obstruction  to  the  navigable  ca- 
pacity of  the  waters  of  the  United  States, 
regardless  of  whether  they  are  interstate  or 
intraaUte.  Hubbard  v.  Fort,  (C.  C.  N.  J. 
1911)    188    Fed.    987. 

RerocatioB  of  permit.  —  Where  obotmctions 
rre  placed  in  a  navigable  stream  by  private 
parties  under  a  revocable  permit  isaoed  by 
the  Secretary  of  War,  the  pamit  Biay  be 
revoked  by  Congress  without  entitling  the 
parties  to  damages.  United  States  v.  Chaad- 
ler-Dunbar  Water  Power  Co.,  (1913)  229  U. 
S.  53,  33  S.  Ct.  tt67,  57  U.  S.   (L.  ed.)    1063. 


223  U.  S.  605,  32  S.  Ct  340,  56   U.  S.    <U 
ed.)    570. 

Power  of  states.  —  The  act  of  1899  iia< 
not  intended  to  and  did  not  operate  to  para- 
lyze all  state  power  concerning  structures 
o'f  every  character  in  navigable  waters  with- 
in their  borders,  and  to  destroy  automati- 
cally all  vested  rights  of  property  in  such 
works,  even  although  acquired  prior  to  the 
act  of  1899  under  the  sanction  of  state  au- 
thority. Gring  v.  Ives,  (1912)  222  U.  S. 
3(55,   32   S.  Ct,  167,   56   U.   S.    (L.    ed.)    23o. 
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A  levee  two  miles  from  the  water  is  with- 
in  the   meaning   of   the   statute.      Houck   v. 
United  States,   (C.  C.  A.  8th  Cir.  1912)   -201 
Fed.    862,    wherein    the    court    said:       "The 
purpose  of  the  statute  in  question,    in   pro- 
viding   for    the    construction    of    levees,    waa 
twofold:     First,  to  improve  the  naTigabilitv 
of  the  river;   second,  to  provide  against  de- 
struction  by    overflows.      If    it    be    conceded 
that  the  main  and  primary  purpose   was  to 
improve  the  navigation  of  the  river,   we  do 
not    think,    even    then,    it   was    essential    or 
necessary  that  the  levees  follow  the  bank  of 
the    river    in    all   of   its    meanderings.      The 
evidence  shows  that  at  the  point  in  question 
there  was  a  sharp  bend  in  the  river,  which 
formed   a   sort   of  a   narrow    peninsula,   and 
that   the    levee   was    constructed    across    the 
base,   so   as   to   prevent  the   flooding   of   the 
country  during  high  water.     To  follow  along 
the  bank  of  the  river  in  all  of  its  meander- 
ings would  cause  a  useless  and  unnecessarr 
expense.      Of    course,    the    act    contemplated 
that    much    of    the    way    and    probably    the 
principal   part   of  the   levee  work  would   be 
along  the  water  bank  of  the  river,   and  as 
to  such  places  the  prohibition  against  'fast- 
ening vessels  thereto,  or  otherwise  or  in  any 
manner    whatever    impairing    the    usefulness 
of  any  sea  wall,  bulkhead,  jetty,  dike,  levee, 
wharf,  pier,*  etc.,  is  applicable;   but   that  i* 
not   the    only    prohibition.      The    prohibition 
is   against   'any    person   or   persons   to   take 
possession   of  or  make  use  of   for  any  pur- 
pose,   or    building    upon,    alter,    deface,    de- 
stroy, move,  injure,  obstruct     .     .     .     or  in 


Vol  VI,  p.  817,  sec.  15.         RIVERS,  HARBORS,  ETC.        Vol.  VI,  p.  818,  sec.  17. 


any  manner  whatever  impair  the  usefulness 
...  of  such  work  under  the  control  of 
the  United  States,  in  whole  or  in  part,  for 
the  preservation  and  improvement  of  anj 
of  its  navigable  waters,  or  to  prevent  tloods, 
or  as  boundary  marks,'  etc.  The  statute 
we  think  very  much  broader  than  the  con- 
struction given  to  it  by  counsel.  Before 
the  acts  complained  of.  Congress  had  pro- 
vided for  a  commission  to  mature  such  plan 
or  plans  and  estimates  as  would  correct, 
permanently  locate,  and  deepen  the  channel, 
and  protect  the  banks  of  the  Mississippi 
river,  improve  and  give  safety  and  ease  to 
the  navigation  thereof,  prevent  destructive 
floods,  promote  and  facilitate  commerce, 
trade,  and  the  postal  service,  and  the  Sec- 

Vol.  VI,  p.  817,  sec.  15. 

Constmction.  —  ''The  true  meaning  of  the 
act,  the  court  thinks,  is  that  under  it  the 
duty  is  not  negatively,  but  affirmatively  and 
positively,  imposed  upon  vessels  coming  to 
anchor  in  navigable  channels,  to  see  that 
they  do  not  under  any  circumstances,  acci- 
dents excepted,  'prevent  or  obstruct  the  pas- 
sage of  other  vessels  or  craft; '  not,  of  course, 
that  they  shall  not  anchor  in  such  channels 
at  all,  but  that  when  they  anchor  therein, 
outside  of  an  established  anchorage  ground, 
they  shall  so  anchor,  and  in  such  method, 
as  not  to  close,  or  unduly  or  imreasonably 
prevent  and  obstruct,  the  passage  of  other 
vessels  or  craft.  This  would  cause- no  hard- 
ship on  any  one,  and  is  the  fair  and  reason- 
able meaning  of  the  law,  since  its  purpose 
and  intent,  manifestly,  was  in  aid  and  fur- 
therance of  the  ends  of  commerce;  that  is, 
to  keep  open,  and  not  to  close  up,  the  riv- 
ers and  watercourses  of  the  country.  Ships 
'must  go  on'  in  their  business,  and,  while 
they  of  necessity  frequently  stop  or  tie  up, 
when  so  doing  they  have  as  a  rule  many 
choices  of  location,  and  they  can  deliberately 
set  about  either  to  find  such  place  as  will 
within  itself  be  secure,  or  adopt  such  method 
of  protection  as  will  save  them  from  all 
harm,  always  having  in  view  that  the  path 
of  commerce  should  be  kept  open,  and  that 
those  unnecessarily  or  unduly  obstructing 
it  do  so  at  their  peril,  and  subject  them- 
selves to  the  penalties  of  possible  fine  and 
imprisonment."  The  Margaret  J.  Sanford, 
(E.  D.  Va.  1913)  203  Fed.  331. 

This  section  does  not  absolutely  forbid 
anchoring  in  navigable  waters  "except  only  at 
such  places  as  the  location  of  the  vessel 
would  necessarily  prevent  the  passage  of  oth- 
er vessels,  or  obstruct  them  in  passing  to 
such  an  extent  as  to  make  the  effort  to  do 
so  a   dangerous  maneuver.     If  a  vessel  an- 


retary  of  War  was  authorized  to  proceed  in 
the  construction  of  such  work.  Much  dis- 
cretion in  the  location  of  the  levee  was  left 
to  the  Secretary  of  War,  as  Congress  might 
do.  .  .  .  W^e  do  not  think  it  should  be 
said  that  tlie  Secretary  of  War,  in  executing 
the  great  project  contemplated  by  Congress, 
not  only  to  improve  the  navigation  of  the 
river  but  to  prevent  destructive  floods  by 
overflow,  was  not  authorized  in  many  in- 
stances to  shorten  the  work  and  thereby 
greatly  reduce  the  expense,  by  departing  from 
the  meanderings  of  the  river  in  places  where 
the  purposes  contemplated  by  the  act  would 
be  accomplished  by  constructing  the  levee 
across  the  base  of  little  peninsulas  formed 
by  bends  in  the  river." 


chors  at  a  point  in  a  channel  where,  not- 
withstanding such  anchorage,  other  vessels, 
navigated  with  the  care  the  situation  re- 
quires, can  safely  pass,  then  she  has  neither 
violated  the  statute,  nor  rendered  herself 
liable  under  the  general  rules  applicable  to 
navigation,  even  though  to  a  certain  extent 
she  has  obstructed  the  channel."  The  Grand 
Manan,  (D.  C.  Me.  1913)  208  Fed.  583. 

The  question  whether  a  vessel  is  anchored 
in  such  manner  as  to  prevent  or  obstruct 
the  passage  of  other  vessels  must  be  deter- 
mined by  looking  not  alone  to  the  chart  and 
to  the  geography  of  the  situation  but  also 
to  weather  conditions  and  to  the  usual  course 
of  vessels  using  the  thoroughfare.  The 
Georgia,    (D.   C.   R.   I.   1913)    208   Fed.  636. 

An  ocean-going  vessel  may  lawfully  lie  at 
anchor  in  the  nighttime  in  the  deep  channel 
of  a  navigable  river,  if  not  so  placed  as  to 
prevent  or  obstruct  the  passage  'of  other 
vessels.  The  Europe,  (C.  C.  A.  9th  Cir. 
1911)    190  Fed.  475. 

"Owner."  —  One  in  possession  of  a  vessel 
that  sinks  is  an  "owner"  within  the  mean- 
ing of  this  statute.  Second  Pool  Coal  Co.  v. 
People's  Coal  Co.,  (C.  C.  A.  3d  Cir.  1911) 
188  Fed.  892. 

State  regulations  not  in  conflict  with  this 
section  are  valid.  The  Margaret  J.  Sanford, 
(E.  D.  Va.  1913)   203  Fed.  331. 

The  words  "prevent  or  obstruct,"  in  this 
statute,  are.  positive  words  indicative  of 
limited  restraint  and  of  legislative  intent  not 
to  interfere  with  the  right  use  of  water- 
ways by  imposing  an  absolute  or  unreason- 
able prohibition.  The  Europe,  (C.  C.  A.  9th 
Cir.  1911)    190  Fed.  475. 

The  provision  as  to  tjvn.%  up  or  anchoring 
vessels  is  declaratory  of  the  general  mari- 
time law  upon  the  subject.  The  Grand 
Manan,    (D.  C.  Me.  1913)   208  Fed.  583. 


Vol.  VI,  p.  818,  sec.  17. 


Bridge  built  by  authority  of  previous  act.  —  right  to  alter  or  amend  the  act.  United 
The  statute  is  inapplicable  to  a  bridge  built  States  v.  Baltimore  &  O.  R.  Co.,  (1913)  229 
by  authority  of  a  previous  act  of  Congress  U.  S.  244,  33  S.  Ct.  850,  57  U.  S.  (L.  ed.)  1169. 
which   contained    no   express    resen*ation    of 
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VoL  VI,  p.  tit,  MC.  1. 


SEAMEN. 


Vol.  VI,  p.  893,  aec  450. 


Vol.  VI,  p.  831,  sec.  1. 

Power  of  Concrew.  —  The  plenary  power  of 
the  United  States  to  legislate  for  the  benefit 
of  navigation  on  the  Mississippi  river,  and  to 
constnict  such  works  as  are  appropriate  to 

1909  SupPm  p.  600,  sec.  1. 

NavigabU  watera  witUa  atate  linita. — 
This  statute  has  no  application  to  the  con- 
struction of  bridges  across  navigable  waters 


that  end,  is  well  settled.  Jackson  v.  United 
8Utes,  (1913)  230  U.  S.  1,  33  S.  Ct.  1011,  57 
U.  S.  (L.  ed.)  1363. 


which  lie  wholly  within  the  limits  of  a  sisi^ 
sUte.  In  re  Seattle,  (1911)  66  Wash.  277, 
119  Pac.  798. 


1909  Supp.,  p.  601,  sec.  4. 

Thia  aaetiom  U  relied  on  in  O^eefe  v.  SUples  Oal  Co.,  (D.  C.  Mass.  1910),  201  Fed.  13L 


SEAMEN. 


Vol.  VI,  p.  864,  sec.  4527. 

Coastwise  voyage.  —  This  section  is  applicable  to  a  coastwise  voyage  from  Seattle  te 
Alaska.    Wilson  v.  Manhattan  Canning  Co.,  (W.  D.  Wash.  1913)  205  Fed.  996. 


Vol.  VI,  p.  873,  sec.  4535. 

Seaman  as  record  owner.  — A  seaman,  who 
is  also  the  record  owner  of  a  boat,  although 
merely  for  the  accommodation  of  the   real 

Vol.  VI,  p.  878,  sec.  4544. 

The  obvious  purpose  of  the  statute  is  to 
provide  a  brief,  informal,  and  summary 
method  of  disposing  of  the  money  and  effects 
of  the  class  to  which  it  relates,  where  they 
do  not  exceed  in  value  the  amount  specified, 
in  such  manner  as  to  reach  those  eventually 
entitled  thereto,  with  the  greatest  expedi- 
tion and  the  least  expense,  without  the  ne- 
cessity of  formal  administration;  and  the 
provision  of  the  treaty   is  in  keeping   with 

Vol.  VI,  p.  879,  sec.  4547. 

Wages  after  arrest  of  vesseL  —  An  engi- 
neer on  a  vessel,  which  is  arrested  in  ad- 
miralty by  a  marshal  and  taken  out  of  the 
owner's  control,  cannot  claim  a  lien  s gainst 
the  vessel  for  wages  accruing  after  its  ar- 
rest.    The   Philomena,    (D.   C.   Mass.   1912) 

Vol.  VI,  p.  893,  sec.  4568. 


owner,  has  no  right  to  a  lien  for  wages  ss 
against  other  lienholders.  The  Samuri  Little, 
(E.  D.  N.  Y.  1913)  206  Fed.  686. 


this  purpose.    In  re  Holmberg's  Estate,  (N. 
D.  Cal.  1912)    193  Fed.  260. 

Exclusive  right  of  applicant  to  administer 
unnecessary.  —  It  is  not  necessary,  to  meet 
the  requirements  of  this  section,  that  the 
applicant  shall  appear  to  have  the  exclusive 
right  to  administ^,  but  only  that  he  shall 
be  eligible  to  "tak«  out  letters."  In  re  Hofan- 
berg's  Estate,  (N.  D.  CaL  1912)  193  Fed. 
260. 


200   Fed.   873;   The  Bethulia,    (D.   G. 
1912)    200  Fed.  876. 

The  captain  has  no  lien  on  the  vessel  for 
wages  due  bim,  but  onlv  a  claim  agaiast  the 
owner.  The  Bethulia,  *(D.  C.  Maao.  lOlS) 
200  Fed.  876. 


A  release  for  wages  merely  has  no  refer-  (C.C.  A.  9th  Cir.  1912)  200  Fed.  523,  where- 
once  to  the  additional  allowance  authorized  in  the  court  said:  "The  error  of  appellant's 
by  this  section  for  failure  to  furnish  good  argument  is  in  regarding  the  release  ia- 
and    sufiicient    food.      Billings   v.    Bausback,      volved    as    extending    beyond    wages    proper 
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<iue  to  those  who  signed  for  their  services 
<m  the  Yoyage.  There  is  no  reference  what- 
soever in  the  release  to  claims  on  account 
•of  reduction  of  allowance  of  provisions  or 
for  bad  quality  of  food;  and,  although  claims 
for  such  compensation  to  which  seamen  are 
-entitled  are  recoverable  as  wages,  .still  they 
are  not  compensation  for  services  on  board 
«  vessel,  but,  as  expressly  defined,  are  al- 
lowances by  way  of  compensation  to  be  paid 
in  addition  to  wages.  In  providing  that 
such  compensation  shall  be  recoverable  as 
wages,  the  statute  has  provided  a  convenient 

Vol.  Vi,  p.  930,  sec.  461 2. 

The  captain  of  a  scow  or  barge,  who  does 
the  work  of  a  deckhand,  and  does  not  have 
the  right  to  control  the  vessel's  movements 
•or  employment,  and  can  act  only  as  agent 
in  the  sense  that  any  sailor  might  act  un- 
<ler  specific  direction  of  his  captain,  is  not 
«  master.  The  A.  H.  Chamberlain,  (£.  D. 
N.  Y.  1913)  206  Fed.  996. 

No  formal  demand  on  the  master  for  the 
schedule  given  in  this  section  is  necessary 
in  order  to  render  the  ship  liable,  when  such 
<lemand  would  be  without  avail  for  the  rea- 
son that  the  necessary  supplies  are  not  on 
the  boat.  Billings  v.  Bausback,  (C.  C.  A. 
9th  Cir.  1912)  200  Fed.  623,  wherein  the 
court  said:  "The  primary  right  of  the  sea- 
man is  to  have  provisions  as  called  for  by 
the  scale.  The  law  was  plainly  enacted  for 
the  purpose  of  assuring  to  the  seaman  a 
kind  and  quality  of  food  well  adapted  for 
the  preservation  of  his  health,  and  the  re- 
quirements of  a  seaman's  life.  But  he  may 
choose  to  accept  such  fare  as  the  master  may 
provide.  The  duty  of  the  master,  therefore, 
is  to  provide  in  accordance  with  the  sched- 
ule, unless  the  seaman  elects  to  accept  the 
fare  the  master  may  provide.  However,  be- 
fore the  seaman  can  exercise  an  option  as 
between  the  fare  provided  by  the  master 
and  that  included  within  the  scale  of  pro- 
visions fixed  by  the  statute,  he  must'  have 
opportunity  of  selecting  an  alternative  diet; 
that  is  to  say,  the  option  can  be  exercised 
only  where  it  can  be  fairlv  said  the  seaman 
has  had  an  opportunity  for  choice.  Under 
the  evidence  in  the  record,  the  libelants 
herein  never  were  offered  any  choice.    Noth- 


and  inexpensive  manner,  by  which  a  seaman 
may  avail  himself  of  the  benefits  of  the  law. 
No  bond  is  required  of*  a  seaman  who  sues 
for  his  wages  in  an  admiralty  court,  al- 
though generally  a  bond  for  costs  is  re- 
quired l^fore  a  libel  can  be  filed  in  such 
court.  It  is  thus  apparent  that  the  purpose 
of  the  statute  was  to  enable  the  seaman  to 
recover  compensation  for  short  allowance  or 
bad  provisions,  by  just  such  a  single  process 
as  he  employs  to  recover  for  services  per- 
formed during  the  voyage." 


ing  was  ever  said  to  them  about  such  a  thing. 
They  had  no  option,  nor  an  opportunity  to 
make  effective  a  formal  demand  for  the  gov- 
ernment schedule.  The  articles  called  for  in 
the  government  schedule  were  not  on  the 
ship.  The  master,  of  course,  knew  this; 
hence  a  formal  demand  would  have  availed 
nothing.  The  seamen  did  complain  at  dif- 
ferent times,  telling  the  master  that  the 
food  was  not  fit  to  eat,  and  that  there  was 
not  enough  food.  One  of  the  witnesses  tes- 
tified that  the  captain  knew  that  he  picked 
weevils  out  of  the  pudding  which  was  before 
them.  They  told  nim  that  there  was  not 
enough  sugar,  that  the  meat  was  not  good, 
and  that  mey  wanted  the  sugar  weight,  if 
they  could  not  get  'full  and  plenty.'  The 
master  knew  of  the  justice  of  these  com- 
plaints, and  while,  when  made,  they  were  not 
accompanied  with  formal  demand  for  the 
government  scale,  they  were  so  plain  in 
expressing  disgust  at  the  food  the  master 
was  providing  that  by  every  reasonable  in- 
tendment he  should  have  treated  them  as 
demands  for  the  regular  scale.  Under  the 
circumstances  it  would  be  very  unjust  to 
hold  that  the  seamen,  by  eating  such  as  they 
could  of*  the  food  provided  by  the  master, 
exercised  the  option  to  accept  it.  The  real 
situation  simply  required  libelants  to  ac- 
cept what  was  provided  by  the  master  or  to 
go  without  food." 

Food  allowance.  —  For  evidence  showing  a 
violation  of  the  provisions  of  this  section 
regarding  food  allowance,  see  Billings  v. 
Bausback,  (CCA.  9th  Cir.  1912)  200  Fed. 
523. 


SHIPPING  AND  NAVIGATION. 


Vol.  VII,  p.  16,  sec.  4141. 

All  artificial  situs  for  purposes  of  taxation  (1911)  222  U.  S.  63,  32  S.  Ct.  13,  56  U.  S. 
is  not  acquired  by  enrollment  nor  by  the  (L.  ed.)  96,  wherein  the  court  said:  "Sec- 
marking  of  tUe  name  upon  the  stem.  South-  tions  4141  and  4178,  Revised  Statutes,  as 
era  Pac.  Co.  v.  Commonwealth  of  Kentucky,      amended  by  the   act  of  June  23,   1874,   IS 
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VoL  VII,  p.  97,  sec  4251. 


Stat.  252,  c.  467,  give  to  an  owner  the  right 
to  mark  upon  the  stem  of  his  Teasel  either 
the  name  of  the  place  of  enrollment,  the 
place  where  the  vessel  was  built,  or  the 
place  where  the  owner  resides.  As  the  place 
uf  enrollment  is  not  of  itself  determinative 
of  the  place  of  taxation,  it  is  obvious  that 
the  right  to  select  a  place  to  be  marked 
upon  the  stem  as  a  place  of  hail  or  home 
port,    does    not    confer    the    arbitrary    right 

Vol.  Vil,  p.  17,  sec.  4143. 


upon  the  owner  of  selecting  a  place  for  the 
taxation  of  his  vessel.  To  give  to  the  stat- 
ute this  construction,  said  this  court  in  Aver 
k  Lord  Tie  Ck).  v.  Kentucky,  [202  U.  S.  409] 
Vould  be  simply  to  hold  vnat  its  purpose  was 
to  endow  the  owner  with  the  faculty  of  arbi- 
trarily selecting  a  place  for  the  tsixation  of 
his  vessel  in  defiance  of  the  law  of  domicile 
and  in  disregard  of  the  principle  of  actual 
situs.' " 


When  forfeiture  takes  effect.  —  A  forfeiture  under  this  section  dates  from  the  time  of 
seizure  of  the  vessel.     The  Fredericka  Schepp,  (D.  C.  R.  I.  1912)  196  Fed.  €23. 


Vol.  VII,  p.  31,  sec.  4163. 


When  forfeiture  takes  effect.  —  A  forfeiture  under  this  section  dates  from  the  time  of  seiz- 
ure of  the  vessel.    The  Fredericka  Schepp,  (D.  C.  R.  I.  1912)  195  Fed.  623. 


Vol.  VII,  p.  37,  sec.  4179. 

The  object  of  this  section  is  plainly  to 
mark  and  preserve  the  identity  of  any  named 
vessel.    As  long  as  the  vessel  is  the  same  the 

Vol.  VII,  p.  41,  sec.  4189. 


name  must  be  the  same  unless  changed  purso- 
ant  to  other  statutes.  United  States  ▼.  Blair, 
(S.  D.  N.  Y.  1911)   190  Fed.  372. 


When  forfeiture  takes  effect.  —  To  the  same  effect  as  the  first  paragraph  of  the  ori^nil 
note,  see  The  Fredericka  Schepp,  (D.  C.  R.  I.  1912)  195  Fed.  623. 


Vol.  VII,  p.  42,  sec.  4192. 

Purpose  of  section.  —  This  section  is  a 
mere  registry  act,  intended  to  prevent  mort- 
gages and  other  conveyances  of  vessels  from 
having  any  effect  against  persons  other  than 
the  grantor  or  moAgagor,  and  those  claim- 
ing under  them,  or  having  actual  knowledge 
thereof,  unless  recorded  as  therein  provided, 
it  manifests  no  intention  to  confer  upon  the 
mortgagee  any  new  right,  or  to  make  the 
mortgage  a  maritime  contract,  or  the  lien 
created  thereby  a  maritime  lien,  or  in  any 
Avay  to  interfere  with  maritime  contracts  or 
liens,  or  with  the  jurisdiction  and  proce- 
dure in  admiralty.  Carpenter  v.  Gruendler 
Mach.  Co.,  (1911)  162  Mo.  App.  296,  141  S. 
VV.  1147. 

Construction.  —  This  statute  is  remedial 
and  should  be  liberally  construed  to  attain 
the  object  intended,  viz.,  the  avoidance  of 
secret   liens  and   the   consequent  iraiuis   at- 

Vol.  VII,  p.  97,  sec.  4251. 

Canal  boat  defined.  —  In  The  A.  H.  Oiam- 
berlain,  (E.  D.  N.  Y.  1913)  206  Fed.  996,  it 
appeared  that  the  boat  in  question  was  a 
square-built  scow  without  motive  power  or 
masts,  and  that  she  had  been  used  both  in 
the  canals  and  in  w^aters  around  New  York, 
going' as  far  as  New  Haven  and  through  the 
Sound,  up  the  Hudson,  and  through  the  ca- 
nals and  rivers  to  Philadelphia.     The  court 


tendant  upon  them.  Benner  ▼.  Scandinavian 
American  Bank,  (1913)  73  Wash.  4SS,  131 
Pac.   1149. 

General  creditors.  —  The  term  "any  per- 
son" as  used  in  this  section,  does  not  nteaa 
a  stranger  to  the  transfer,  or  an  individual 
who  has  no  interest  at  all  in  property  of  the 
vendor.  These  are  not  affected  by  the  dis- 
position made  of  the  vendor's  property.  But 
it  is  broad  enough  to  include  the  general 
creditors  of  the  vendor,  and  especially  those 
who  have  subsequent  to  the  execution  of  the 
bill  of  sale,  but  prior  to  its  recording  and 
in  ignorance  thereof,  advanced  large  sums 
to  the  vendor  on  the  faith  of  its  representa- 
tions that  the  title  to  the  property  was 
unchanged  and  clear  of  incumbrances.  Ben- 
ner v.  Scandinavian  American  Bank,  (1913) 
73  Wash.  488,  131  Pac.  1149. 
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said:  'The  fact  that  she  is  used  like  a 
*canal  boat'  does  not  make  her  a  'canal 
boat*  from  the  standpoint  of  ship's  archi- 
tecture, as  the  word  conveys  a  definite  mean- 
ing which  has  attached  to  boats  of  a  partic- 
ular shape,  and  which  are  distinguishable 
from  scows,  even  if  both  carry  cargo  in 
similar  waters  and  are  drawn  by  similar 
motive   power.     But   when   we   consider  tte 


'1912  Supp.,  p.  352,  sec.  1. 
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1912  Supp.y  p.  352,  sec.  1. 


statute,  it  is  apparent  that  its  use  of  the 
words  'canal  boat'  is  intended  to  mean  a 
•cargo  boat  of  the  sort  described,  used  or  to 
be  used  on  the  rivers  or  the  canals  during 
the  voyage  or  service  under  consideration, 
and  would  include  all  boats  used  as  cargo 
carriers  and  towed  as  *canal  boatw'  through 
the  canals  and  rivers.  The  statute  adds  to 
the  words  'canal  boat'  'without  masts  or 
steam  power,  whicli  is  required  to  be  regis- 
tered, licensed,  or  enrolled  and  licensed.' 
A  Bcow-built  boat,  operating  the  canals  for 
the  same  use  as  a  canal  boat,  would  have 
to  be  registered,  and  would  be  (for  all  pur- 
poses covered  by  the  statute)  treated  as  a 
«anal  boat.  Any  reason  (arising  from  the 
relationship  of  the  owners  or  other  parties 
to  a  boat)  for  exempting  it  from  liens  for 
wages  would  apply  to  any  boat  capable  of 


registry  and  use  as  a  canal  boat;  and  the 
section  would  therefore  seem  both  in  lan- 
guage and  purpose  to  apply  to  such  a  boat 
as  the  Chamberlain,  if  liable  to  registry  and 
use  upon  voyages  through  the  canals  during 
a  large  part  of  the  period  in  which  the  libel- 
ant's claim  for  wages  has  accrued.  The 
Chamberlain  has  actually  been  in  the  serv- 
ice of  carrying  cargo  throtigh  the  canals  of 
this  state  and  other  states,  and  it  is  difficult 
to  see  how  he  could  support  his  claim  for  a 
general  lien  for  services  rendered  while  the 
boat  was  in  fact  a  'canal  boat*  under  ihe 
statute.  On  the  other  hand,  if  she  was  not 
registered  or  used  as  a  canal  boat,  she  would 
not  be  subject  to  the  provisions  of  this  stat- 
ute when  on  a  trip  up  the  Sound  or  around 
the  harbor." 


1912  Supp.,  p.  352,  sec.  1. 

State  laws.  —  This  statute  supersedes  all 
state  laws  regarding  maritime  liens  and 
controls  all  cases  whether  relating  to  for- 
eign or  domestic  vessels.  The  Ha  Ha,  (S. 
D.  Ala.  1912)  195  Fed.  1013. 

New  legal  liability  created.  —  Prior  to  the 
enactment  of  this  act,  there  was  no  lien 
given  by  the  general  maritime  law  on  a  do- 
mestic vessel  for  repairs,  supplies,  or  other 
necessaries  furnished  her  in  her  home  port. 
But  that  act  created  a  new  legal  liability 
giving  such  lien.  No  lien  was  given  by  the 
general  maritime  law  to  materialmen  for 
supplies,  etc.,  furnished  a  vessel  in  her  home 
port,  because  in  that  case,  according  to  the 
generally  accepted  theory,  the  presumption 
was  that  credit  was  given  to  the  owner  and 
not  to  the  ship  itself.  The  Lucille,  (S.  D. 
AU.  1913)  208  Fed.  424. 

Admissibility  of  proof  as  to  whom  credit 
was  furnished.  —  The  statutory  provision 
that  it  shall  not  be  necessary  to  allege  or 
prove  that  credit  was  given  to  the  vessel 
does  not  bar  proof  that  whatever  was  fur- 
nished, was  furnished  on  the  credit  of  the 
owner  and  in  no  sense  on  the  credit  of  the 
vessel.  An  agreement  or  understanding  as 
to  whom  credit  was  given  may  be  inferred 
from  acts  and  circumstances  as  well  as  from 
express  language,  as  is  ordinarily  true  with 
reference  to  all  alleged  contracts  where  it 
must  be  shown  that  the  minds  of  the  parties 
met.  The  Lucille,  (S.  D.  Ala.  1913)  208 
Fed.  424.  Compare  The  Citv  of  Milford, 
<D.  C.  Md.  1912)    199  Fed.  956. 

Priority  of  lien  over  mortgages.  —  In  the 
Easby,  (D.  C.  Md.  1912)  201  Fed.  585,  a 
maritime  lien  was  given  precedence  over  a 
mortgage  in  existence  at  the  time  the  lien 
was  created. 

A  claim  arising  in  1907  is  not  covered  by 
this  act.  The  Saratoga,  (C.  C.  A.  2d  Cir. 
1913)   204  Fed.  952. 

The  terms  "supplies'*  and  "other  neces* 
saries**  refer  to  fuel  and  such  furnishings 
:general1y  as  are  of  use  after  a  vessel  is  com- 
pleted and  fit  to  proceed  on  a  trip  or  voyage. 
They  do  not  include  lifeboats,  lite  rafts^  life 


preservers,  and  releasing  hooks  for  lifeboats 
furnished  as  a  part  of  the  original  equip- 
ment. The  United  Shores,  (W.  D.  N.  Y. 
1912)    193  Fed.  552. 

Towage  is  not  a  necessary  within  the 
meaning  of  this  act.  The  J.  Doherty,  (S.  D. 
N.  Y.  1913)  207  Fed.  997,  wherein  the  court 
said:  '^n  the  broad  sense  of  the  term  every- 
thing is  necessary  for  a  ship  which  tends  to 
facilitate  her  use  as  such  or  to  save  her 
from  danger.  In  that  sense  seaman's  wages, 
salvage,  and  towage  are  necessary.  But  such 
is  not  the  ordinary  meaning  of  the  word 
when  used  in  connection  wiUi  supplies  and 
repairs.  It  means  merely  such  things  of  that 
general  nature  as  are  fit  and  proper  for  the 
use  of  a  ship.  As  a  technical  term  it  is  not 
properly  used  in  as  broad  a  sense  as  its 
colloquial  meaning  would  imply. 
Moreover,  the  evils  which  the  act  of  1910 
sought  to  remedy  had  no  application  to 
towage.  Statutes  relating  to  repairs,  sup- 
plies, and  other  necessaries  were  enacted  by 
the  states  and  were  enforced  by  the  federal 
courts  in  consequence  of  the  declaration  of 
the  Supreme  Court  in  the  case  of  The  Gen- 
eral Smith,  (1819)  4  Wheat.  438,  4  U.  S. 
(L.  ed.)  009,  that  the  general  maritime  law 
provided  no  lien  for  such  necessaries  when 
furnished  in  the  home  port.  But  the  Su- 
preme Court  has  never  suggested  that  the 
general  maritime  law  gave  no  lien  for  towage 
or  similar  services  rendered  in  the  home  port 
of  the  vessel,  and  therefore  the  necessity  for 
a  municipal  law  upon  the  subject,  as  in  the 
case  of  maritime  necessaries,  did  not  exist." 

Property  leased  to  boat.  —  In  The  Geisha, 
(D.  C.  Mass.  1912)  200  Fed.  865,  a  claim 
was  set  up  under  this  act  for  the  value  of  a 
seine  purser  furnished  to  the  steamer  libeled. 
The  claimant  allied  that  the  owners  of  the 
steamer  hired  the  machine,  and  paid  rent  up 
to  the  time  the  steamer  was  taken  into  cus- 
tody by  the  marshal  and  that  the  machine 
was  afterwards  sold  with  the  steamer.  The 
court  said:  "It  is  neither  alleged  nor  claimed 
that  Lantz  intended  to  sell,  or  that  the  owner 
of   the   steamer   intended   to   buy,   the   seine 
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1912  Supp^  p.  353,  sec  t 


Acted  Act  June  23,  1910,  c.  373,  36  SUt.  at 
L.  604,  giving  Buch  a  lien  and  superseding 
all  state  laws  on  the  subject." 

The  section  does  not  enlarge  the  scope  of 
the  act,  which  is  limited  to  maritime  liens 
arising  out  of  contracts  for  supplies  or  other 


necessaries  furnished  to  vessels  already  eon- 
pieted  in  structure  and  equipment  to  tni»- 
act  the  business  for  which  they  were  built 
The  United  Shores,  (\V.  D.  N.  Y.  1912)  193 
Fed.  ob'l. 


1912  Supp.,  p.  353,  sec.  1.       inadio  communication.'] 


Who  are  passengers.  —  In  United  States 
V.  Jones,  (D.  C.  Md.  1912)  195  Fed.  860,  the 
defendant  set  up  as  a  defense  to  an  indict- 
ment for  violation  of  this  section  two  spe- 
cial pleas  that  the  vessel  did  not  carry  pas- 
sengers. The  first  of  these  pleas  alleged  that 
the  vessel  was  engaged  in  the  business  of 
transporting  freight  between  Liverpool  and 
Baltimore,  and  not  in  the  carriage  of  pas- 
sengers. It  said  that  the  four  persons  whom 
the  indictment  alleged  were  passengers  were 
friends  of  the  defendant.  The  defendant  de- 
sired to  have  them  as  his  guests  on  the 
voyage.  For  that  purpose  he  invited  them 
to  become  part  of  the  crew  of  the  vessel. 
They  thereupon  entered  into  a  written  con- 
tract or  agreement  of  hiring  and  for  serv- 
ices. By  this  agreement  one  of  the  persons 
in  question  agreed  to  serve  upon  the  ship  as 
surgeon,  another  as  purser,  another  as  as- 
sistant purser,  and  another  as  supercargo, 
for  the  compensation  of  one  shilling  a  month 
each.  The  hiring  of  these  persons  in  the 
capacities  mentioned  and  for  the  compensa- 
tion named,  it  was  alleged,  was  duly  ap- 
proved by  the  British  consul  at  Baltimore. 
The  plea  expressly  admitted  that  none  of  the 
persons  named  were  ever  called  upon  by  the 
defendant  to  perform,  nor  did  they  or  any 
of  them  perform,  any  service  under  said  con- 
tract of  employment,  nor  did  any  of  them 
demand  or  receive  any  of  the  compensation 
stipulated  for  in  the  said  contract.  It  was 
said  that  they  were  willing  to  perform  the 
services  if  they  had  been  asked  to  do  so,  and 
the  defendant  was  willing  to  pay  them  a 
shilling  if  they  had  asked  for  it.  It  was 
asserted  that  no  one  of  them  either  paid  or 
contracted  or  agreed  to  pay  the  defendant, 
or  to  any  of  the  officers,  agents,  or  servants 
of  the  corporation  owning  and  operating  the 
vessel,  anything  of  value  as  a  consideration 
for  their '  transportation,  but  that,  as  the 
voyage  was  never  less  than  12  days,  and  may 
sometimes  be  15  days,  in  length,  such  per- 
sons, desiring  to  be  more  comfortably  pro- 
vided for  than  the  usual  fare  and  accommo- 
dations of  the  ship  would  permit,  decided  to 
supi)ly  themselves  with  certain  extra  accom- 
modations for  the  voyage  in  the  nature  of 
extra  food  and  provisions.  To  that  end  they 
subscribed  among  themselves  the  sum  of 
.$200.  Such  sum  was  delivered  to  one  of  the 
servants   or   agents  of   the   said   corporation 
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with  the  understanding  that  it  would  be  ued 
for  the  purpose  of  supplying  the  said  persons 
with  extra  accommodations  in  the  way  of 
food  and  provisions  on  the  voyage.  By  a 
second  special  plea  the  defendant  alleged 
that  the  persons  in  (question  were  invited  br 
him  to  accompany  him  on  the  ▼easel  as  \S& 
guests.  They  performed  no  services  on  tlte 
vessel  and  received  no  compensation.  Tber 
remained  thereon  solely  as  his  guests.  TIkt 
paid  nothing  for  passage  or  transportatios. 
The  only  expense  incurred  by  them  was  Uk- 
total  sum  of  $200,  contributed  by  the  foor 
in  equal  proportions,  which  sum  was  psid 
by  them  to  one  of  the  officers  and  agents  of 
the  vessel,  with  the  understanding  that  the 
same  was  to  be  expended  solely  for  the  pur- 
pose of  food  and  provisions  for  them,  la 
sustaining  demurrers  to  these  pleas  the  coart 
said:  ^'Whether  the  persons  in  question 
were  passengers  or  not  does  not  necessi'rilr 
depend  upon  what  kind  of  papers  they  signed. 
or  by  what  names  in  such  papers  they  called 
themselves  or  were  called.  It  is  not  conehi- 
sively  settled  by  the  description  given  of  tb« 
arrangement  bv  which  they  each  paid  $.30  to 
one  of  the  ofiicers  of  the  vessel.  Whether 
they  were  or  were  not  passengers  was  a  ques- 
tion to  be  determined  upon  all  the  facts  an^l 
circumstances  recited  in  those  pleas,  or  whicii 
might  be  proved  in  evidence,  and  upon  the 
inferences  which  a  jury  might  properly  drsv 
from  them.  Every  substantive  fact  allied 
in  either  of  the  special  pleas  might  be  tme. 
Yet  from  these  facts,  and  others  which  might 
be  proved  by  the  government,  a  jury  might 
be  well  entitled  to  hold  that  the  persons  iti 
question  were  passengers.  The  jury  might 
think,  and  be  justified  in  thinking,  that  ship- 
ping such  persons  as  members  of  the  cre«, 
and  designating  them  as  holding  posit ioos 
which  they  were  not  expected  to  fill,  and  did 
not  fill,  and  providing  for  the  payment  to 
them  of  a  nominal  compensation  which  thej 
did  not  expect  to  receive,  and  did  not  re- 
ceive, and  which  nobody  ever  intended  to  psr 
them,  and  the  payment  by  them  of  what  the 
jury  might  have  thought  was  the  eqnivalent 
of  passage  money  in  the  form  of  a  specisi 
subscription  to  suppiv  themselves  with  extra 
provisions  and  comforts,  were  devices  in- 
tended to  evade  the  laws,  or  regulations  hsT- 
ing  the  force  of  law,  of  this  country,  or  of 
the  United  Kingdom,  or  both." 


SPONGES. 


1 909  Supp.,  p.  628.       [Ad  of  June  20, 1906.-] 


Constitutionality.  —  In  The  Abby  Dodge, 
(1912)  223  U.  S.  166,  32  S.  Ct.  310,  66  U. 
8.  (L.  ed.)  300,  this  act  was  construed  not 
to  apply  to  sponges  taken  in  waters  within 
the  territorial  limits  of  states,  and  with  this 
construction  eiven  to  the  act  it  was  held  to  be 
constitutional  The  court  said:  ''While  it 
is  true  that  it  would  be  possible  to  interpret 
the  statute  as  applying  to  sponges  taken  in 
local  waters,  it  is  equally  certain  that  it  is 
susceptible  of  being  confined  to  sponges  taken 


outside  of  such  waters.  In  view  of  the  clear 
distinction  between  state  and  national  power 
on  the  subject,  long  settled  at  the  time  that 
act  was  passed  and  the  rule  of  construction 
just  stated,  we  are  of  opinion  that  its  pro- 
visions must  be  construed  as  alone  aj^plica- 
ble  to  the  subject  within  the  authority  of 
Congress  to  regulate,  and,  therefore,  be  held 
not  to  embrace  that  which  was  not  within 
such  power." 


STATES. 

Vol.  VII,  p.  \Z\mXNort'h  Dakota,  Sovih  Dakota,  Moniama,  wnd  Washington.'} 

This  act  is  construed  in  Ex  parte  Moore,  (1911)  28  S.  D.  339,  133  N.  W.  817. 

1909  Supp.,  p.  639,  sec.  9. 

This  act  is  cited  in  Haskell  v.  Haydon,  (1912)  33  Okla.  518,  126  Pac.  232. 


1909  Supp.,  p.  642,  sec.  16. 

state  subrogated  to  the  rights  of  the 
United  States. —>  Under  the  provisions  of 
this  act  the  state  of  Oklahoma  became  sub- 
rogated to  all  rights,  powers,  and  privileges 
of  the  United  States  in  all  the  cases  that 
were  properly  transferred  from  the  United 
States  courts  of  the  Indian  Territory  to  the 
courts  of  the  state  of  Oklahoma,  and  espe- 


cially to  the  rights  of  the  original  obligee  in 
criminal  appearance  bonds.  Southern  Surety 
Co.  V.  State,  (1912)  34  OkUu  781,  127  Pac. 
409. 

This  section  is  cited  in  Phillips  ▼.  United 
States,  (CCA.  8th  Cir.  1912)  201  Fed. 
259. 


1909  Supp.,  p.  645,  sec.  21. 

This  section  is  cited  in  Meloy  v.  Woodward,  (1912)  7  Okla.  Crim.  18,  120  Pac.  1119. 


1912  Supp.,  p.  357,  sec.  2,  cl.  first. 

Introduction  of  liquors  into  Indian  coun- 
try.—  The  Pueblo  Indians  of  New  Mexico 
hold  their  lands  by  unconditional  patonts 
from  the  United  States,  issued  in  recognition 
of  titles  granted  them  by  the  government  of 
Spain  centuries  ago.  As  to  such  Indians 
holding  their  lands  under  such  tenure,  it 
was  not  within  the  power  of  Congress,  in 
admitting  New  Mexico  as  a  state,  to  declare 
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such  lands  Indian  country,  or  to  reserve  to 
the  federal  government  the  power  to  regulate 
the  liquor  traffic  with  such  Indians;  the  lat- 
ter being  a  part  of  the  police  power,  which 
necessarily  went  to  the  state  upon  its  ad- 
mission. The  provisions  of  this  act,  designed 
to  the  results  last  named,  are  void.  United 
States  Y.  Sandoval,  (D.  C.  N.  M.  1912)  198 
Fed.  539. 


1912  Svp^,  p.  360,  MC.  6. 


STATES. 


1912  Supp^  p.  365,  9CC.  15. 


1912  Supp.,  p.  360,  sec.  5. 

"Couaty  officer.**  —  In  Territonr  ▼.  Witt,  (1911)  16  N.  M.  335,  117  Pae.  860,  it 
that  a  "county  officer"  did  not  include  a  justice  of  the  peace. 


hdi 


1912  Supp.,  p.  365,  sec.  15. 

Effect  of  •ectien.^In  United  States  ▼. 
Alamagordo  Lumber  Co.,  (C.  C.  A.  8th  Cir. 
1912)  202  Fed.  700,  a  decree  was  rendered  in 
one  of  the  district  courts  of  the  territory  of 
New  Mexico  on  December  22,  1911,  a  writ 
of  error  was  issued  to  review  it  on  January 
5,  1912,  the  state  of  New  Mexico  was  admit- 
ted to  the  Union  on  January  6,  1912,  and 
the  court  which  rendered  the  judgment  then 
ceased  to  exist.  The  case  was  such  that,  if 
begun  in  a  state,  it  would  have  fallen  within 
the  concurrent,  and  not  within  the  exclusive, 
jurisdiction  of  a  Circuit  or  District  Court  of 
the  United  States,  and  the  jurisdiction  of  the 
court  which  rendered  the  decree  over  it  was 
transferred  to  the  proper  state  court  by  the 
enabling  act.  The  writ  of  error  was  not 
filed  or  lodged  with  the  latter  court  or  its 
clerk,  nor  was  it  filed  or  lodged  with  the 
court  which  rendered  the  decree  before  it 
ceased  to  exist,  no  application  to  remove  the 
case  to  the  United  States  District  Court  in 
the  state  as  prescribed  by  the  enabling  act 
was  ever  made,  but  the  files  and  records  in 
the  case  were  taken  to  that  court  pursuant 
to  its  order.  It  was  held  that,  in  so  far  as 
the  order  of  the  United  States  District  Court 
in  the  state  directed  the  transfer,  or  was  in- 
tended to  transfer,  jurisdiction  of  the  case, 
or  of  its  files  or  records,  to  that  court,  it 
was  ineffectual  in  the  face  of  timely  objec- 
tion, and  the  jurisdiction  of  that  court  never 
attached  to  it  or  them.  The  writ  of  error 
was  never  brought  because  it  was  never  filed 
or  lodged  with  the  district  court  of  the  ter- 
ritory while  it  existed,  nor  with  the  proper 
court  of  the  state  to  which  the  jurisdiction 
of  the  former  over  the  case,  its  files  and 
records,  was  transferred.  In  the  state  of 
facts  relative  to  the  transfer  of  the  case  to 
the  United  States  District  Court  in  the  state 
of  New  Mexico,  stated  above,  an  appeal  was 
prayed  of,  and  allowed  by,  that  court  on 
June  20,  1912,  from  the  decree  of  the  district 
court  of  the  sixth  judicial  district  of  the 
territory  of  New  Mexico  rendered  on  Decem- 
ber 22,  1911.  It  was  held  that  the  allowance 
of  the  appeal  by  the  District  Court  of  the 
United  States  in  the  state  was  ultra  vires, 
that  the  application  of  the  United  States 
to  it  for  the  appeal  was  idle  because  its 
jurisdiction  had  not  attached  to  the  case, 
and  that  the  appeal  niust  be  dismissed.* 
The  court  said:  "The  conclusion  that  the 
jurisdiction  of  this  case  and  of  its  files 
and  records,  which  was  vested  in  the  United 
States  District  Court  of  the  Sixth  Judicial 
District  of  the  Territory  of  New  Mexico  at 
the  time  of  the  admission  of  the  state 
of  New  Mexico,  was  transferred  to  the 
proper  state  court,  and  that  it  could  not  be 
transferred  against  timely  objection  to  the 
United    States    District   Court    in    the    state 
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without  the  customary  applicatioD  for  re- 
moval from  state  court  to  federal  court,  has 
not  been  reached  without  a  thoughtful  studr 
and  consideration  of  the  exhaustive  revirv 
of  the  history  of  the  congressional  and  ter- 
ritorial legislation  relating  to  the  courts  ia 
the  territory  of  New  Mexico  with  which 
counsel  for  the  United  States  have  favored 
us  (Act  of  Sept.  9,  1850,  c  49,  9  Stat.  449, 
sec.  10;  Act  June  14,  1858,  c  166,  11  SUL 
366;  Revised  Stat.  sec.  1874;  Session  lav^ 
of  New  Mexico  1859,  chs.  6,  10),  and  of  their 
argument  that  the  provisions  of  section  Id, 
relative  to  the  distribution  of  cases  pending 
in  the  courts  of  the  territory  other  than  th^ 
Supreme  Court  at  the  time  of  the  admiseion 
of  the  state,  should  be  so  construed  as  to 
include  within  their  effect  only  cases  pending 
in  the  United  States  District  Courts  of  the 
counties  in  ttke  territory  at  that  time,  and 
so  as  to  except  from  their  operation  and 
effect  all  cases  pending  in  the  United  States 
District  Courts  of  tht  judicial  distriet& 
But  the  act  of  Congress  clearly  and  withoot 
any  ambiguity  expresses  the  intention  of 
Congress  that  the  jurisdiction  of  aU  cases 
pending  in  all  of  the  courts  of  the  territory 
other  than  the  Supreme  Court  which,  if  be- 
gun within  a  state,  would  have  fallen  withio 
the  concurrent  jurisdiction  of  the  state  and 
the  federal  court,  should  be  transferred  i^ 
and  vested  in  the  proper  sti^  court,  and 
that  the  jurisdiction  of  the  United  ^>tatt>? 
District  Court  in  the  state  should  never  at- 
tach to  any  of  them  imless  some  party  then^- 
to  instituted  and  prosecuted  an  application 
and  proceeded  to  remove  it  to  that  court  Id 
the  way  customarily  employed  to  remove 
cases  from  the  state  courts  to  the  federj! 
courts.  Construction  and  interpretatian 
have  no  place  or  office  when  the  language  of 
a  statute  is  unambiguous  and  its  mean  in? 
evident.  In  such  a  case  arguments  from  the 
history  of  legislation,  from  the  possible,  or 
even  probable,  evil  effects  of  a  statute  and 
from  the  inconvenience  of  complying  with  it« 
and  attempted  judicial  construction  of  its 
terms,  serve  only  to  create  doubt  and  to  con- 
fuse the  judgment.  They  tend  to  obscure, 
rather  than  to  elucidate,  the  meaning  of  the 
statute.  .  .  .  There  is  in  such  a  case  a 
conclusive  legal  presumption  that  the  legis- 
lative body  intended  what  it  declared,  the 
statute  must  be  held  to  mean  what  it  clearly 
expresses,  and  no  room  is  left  for  construc- 
tion. Again,  this  act  of  Congress  expressly 
transfers  the  jurisdiction  of  all  the  courts  of 
the  territory  other  than  the  Supreme  Court 
over  all  cases  pending  therein  which,  if  be- 
gun in  a  state,  would  have  fallen  within  the 
concurrent  jurisdiction  of  the  state  courts 
and  the  federal  courts  to  the  proper  state 
court.     It   contains  no  exception   from   this 


1912  Siipp.,  p.  871,  sec.  23. 


STATUTES. 


Vol.  m,  p.  140,  Me.  6MS. 


general  transfer  of  cases  of  this  nature  pend- 
ing in  the  United  States  District  Courts  of 
the  judicial  districts  of  the  territory.  And 
where  a  legislative  body  has  included  in  a 
statute  by  general  language  many  subjects, 
persons,  corporations,  or  cases,  and  made  no 
exception,  the  legal  presumption  is  that  it 
intended  to  make  none,   and  it   is  not   the 

1912  Supp.,  p.  371,  sec.  23. 

Qualifications  for  holding  county  ofSce. — 
Under  Arizona  Const,  art.  7,  §  2,  prescribing 
the  qualifications  of  an  elector,  and  section 
15  requiring  every  officer  to  be  a  qualified 
elector  of  uie  county  to  hold  office  in  the 
county,  a  qualified  elector  of  the  county  un- 

1912  Supp.,  p.  377,  sec.  33. 

Homicide. —>  An  appeal  from  a  conviction 
of  the  crime  of  murder  committed  on  an  In- 
dian reservation  by  a  person  not  an  Indian, 
the  victim  also  not  being  an  Indian,  the  pros- 
ecution being  by  the  United  States,  and 
which  was  pending  on  appeal  in  the  Supreme 


province  of  the  courts  to  do  so.  •  •  •  In 
the  light  of  these  incontrovertible  rules  of 
law.  the  forceful  argument  of  counsel  for  the 
government  in  favor  of  the  insertion  in  the 
act  of  Congress  of  the  exception  they  advo- 
cate has  failed  to  convince  that  it  is  our  duty 
to  make  it,  and  the  court  is  constrained  to 
leave  the  statute  as  the  Congress  enacted  it.'' 


der  the  Constitution  is  eligible  to  hold  a 
county  office,  though  he  does  not  possess  the 
qualifications  prescribed  by  this  act,  which, 
in  prescribing  qualifications  to  hold  office,  is 
superseded  by  the  Constitution.  Steeves  v. 
Wilson,    (1912)    14  Ariz.  288,  127  Pac.  717. 


-    r   • 

Court  of  the  territory  of  Arizona  at  the  time 
it  was  admitted  to  the  Union,  was  trans- 
ferred by  the  proviso  of  this  section  to  the 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  Goodwin  v.  United  States,  (C.  C. 
A.  9th  Cir.  1912)  200  Fed.  121. 


STATUTES. 


Vol.  Vil,  p.  134,  sec.  3. 

Sunken  yessel.  —  Where  it  appeared  that 
a  vessel,  engaged  in  the  coastwise  trade, 
struck  a  rock  and  sunk,  and  after  several 
unsuccessful  attempts  to  raise  her,  was  aban- 
doned by  her  owners  to  the  underwriters,  who 
sold  her,  and  the  purchaser  succeeded  in  rais- 
ing her  about  a  year  and  a  half  after  she 
had  sunk,  the  court  held  that  she  was  still 


a  vessel  and  subject  to  admiralty  jurisdic- 
tion. The  George  W.  Elder,  (a  C.  A.  9th 
Cir.  1913)  206  Fed.  268. 

A  barge  or  lighter  employed  in  transport- 
ing stone  used  in  the  construction  of  a  break- 
water is  a  "vessel."  Commonwealth  v. 
Breakwater  Co.,  (1913)  214  Mass.  10,  100 
N.  E.  1034. 


Vol.  VII,  p.  140,  sec.  5595. 

Constmction  of  sections.  —  In  United  States 
▼.  Nelson,  <D.  C.  Idaho  1912)  199  Fed.  464, 
the  court  said:  "Under  a  fair  construction 
of  these  two  sections  [sections  5595  and 
5696]  it  should,  I  think,  be  held  that  they 
did  not  repeal  any  act  of  a  general  and  per- 
manent nature,  no  part  of  which  is  embraced 
in  the  revision.  Section  5505,  standing 
alone,  would  operate  to  repeal  all  prior  stat- 
utes, and  would  make  the  revision  the  sole 
and  exclusive  evidence  of  existing  law.  But 
section  5596  was  doubtless  added  for  the  pur- 
pose, among  others,  of  rescuing  from  repeal 
general  provisions  of  law  wholly  overlooked 
or  inadvertently  omitted  by  the  commission- 
ers. But  it  must  be  borne  in  mind  that  the 
precaution  manifested  in  the  latter  section 
is  against  oversight  alone,  and  if,  as  is  pic- 


compilers  left  their  footprints  upon  an  act, 
that  portion  not  carried  into  the  revision  is 
repealed.'  Furthermore,  as  was  said  by  the 
Supreme  Court,  in  Dwight  v.  Merritt,  140 
U.  S.  213,  11  Sup.  Ct.  768,  35  L.  ed.  450: 
'The  Revised  Statutes  are  not  a  mere  com- 
pilation and  consolidation  of  the  laws  of  Con- 
gress in  force  on  the  1st  of  December,  1873. 
The  object  of  that  revision  was  to  simplify 
and  bring  together  all  statutes  and  parts  of 
statutes  which,  from  similarity  of  subject, 
ought  to  be  brought  together,  to  expunge  re- 
dundant and  obsolete  enactments,  and  to 
make  such  alterations  as  might  be  necessary 
to  reconcile  contradictions  and  amend  imper- 
fections in  the  original  text  of  the  pre-exist- 
ing statutes.  All  those  statutes  were  abro- 
gated by  section  5696,  which  provides  that 


turesquely  stated  in  one  of  the  briefs,  'the       'all   acts  of   Congress  passed   prior   to   said 
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Vol  VII,  p.  162,  s«G.  4401. 


STEAM  VESSELS. 


1909  Snpp^  p.  6S5,  sec.  10. 


first  day  of  December,  one  thousand  eight 
hundred  and  seventy-three,  any  portion  of 
which  is  embraced  in  any  section  of  said  re- 


vision, are  hereby  repealed,  and  the  section 
applicable  thvreto  shall  be  in  force  in  liea 
thereof/  " 


STEAM  VESSELS. 


Vol.  VII,  p.  162,  sec.  4401. 


For  a  history  of  this  section,  see  Anderson  v.  Pacific  Coast  Steamship  Co.,  (1912 )  225  U.  S. 
187,  32  6.  Ct.  626,  56  U.  8.  (L.  ed.)  1047. 


Vol.  VII,  p.  1 64,  sec.  4405. 

Right  to  pilot  license.  —  'The  right  to  a 
license  as  pUot  is  not  an  inherent  right  in 
the  citizen.  Here  Congress  has  acted  and 
has  required  that  pilots  in  the  coastwise 
commerce  of  the  United  States  shall  have  a 
license    granted    by    the    inspectors    of    the 

Vol.  VII,  p.  1 74,  sec.  4427. 


United  States,  and  has  also  provided  that 
the  board  of  supervising  inspectovs  are  to 
make  rules  and  regulations  which  shall  have 
the  force  of  law  when  approved  by  the  aecre- 
tarv  of  the  treasurv."  Williams  v.  Moither, 
(NI  D.  N.  Y.  1911)'  189  Fed.  700. 


Steam  vessels. —>  This  section  applies  only  to  vessels  propelled  in  whole  or  in  part  by 
steam.    Commonwealth  v.  Breakwater  Co.,  (1913)  214  Mass.  10,  100  N.  E.  1034. 

Vol.  VII,  p.  197,  sec.  4499. 

Libel  against  a  steam  vessel  for  carrying  more  passengers  than  the  law  allowed.  —  See  The 
City  of  Lowell,  (C.  C.  A.  2d  Qr.  1913)  204  Fed.  271, 


1909  Supp.,  p.  655,  sec.  10. 

"Sea-going  barge."  —  In  Commonwealth  v. 
Breakwater  Co.,  (1913)  214  Mass.  10,  100 
N.  E.  1034,  the  court  said:  "Barge  is  a 
word  of  somewhat  comprehensive  significa- 
tion, and  easily  may  include  a  vessel  of  this 
description.  \t  is  a  matter  of  indifference 
whether  it  has  any  means  of  self-propulsion 
or  can  go  only  in  tow.  .  .  .  The  point  of 
difficulty  is  whether  it  was  'sea-going.'  No 
exact  definition  of  this  word  has  been  given. 
In  this  connection  we  think  it  means  a  barge, 
which  from  its  design  and  construction  with 
fair  reason,  in  the  light  of  all  the  history 
of  ocean-going  vessels,  may  be  expected  to 
encounter  and  ride  out  the  ordinary  perils 
of  the  sea,  and  which  in  fact  does  go  to  sea. 
If  a  vessel  is  not  designed  upon  such  a  plan 
or  constructed  of  such  materials  or  with  such 
skill  as  to  warrant  a  reasonable  belief  that 
she  is  stanch  enough  to  venture  upon  the 
high  seas,  the  mere  fact  that  by  selecting 
smooth  water  and  fair  weather  she  is  able 
upon  occasion  to  go  there  without  mishap 
would  not  warrant  the  description  of  sea- 
going. But  want  of  means  of  self-propulsion 
is  not  a  conclusive  test,  Sh«  mav  still  be 
seagoing  if  she  is  adapted  to  go  by  tow,  and 
does  so  go  upon  the  high  seas." 
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Inspection  of  boilers. —  The  term  "equip- 
ment" as  used  in  this  section  includes 
boilers.  Commonwealth  v.  Breakwater  Co^ 
(1913)  214  Mass.  10,  100  N.  £.  1034,  where- 
in the  court  said:  "It  is  argued  that  the 
'equipment'  which  is  to  be  inspected  under 
this  section  refers  only  to  those  'appliance* 
with  which  under  section  11  of  the  same  act 
'every  such  barge  shall  be  equipped,'  viz., 
'at  least  one  life  boat,  at  least  one  anchor 
with  suitable  chain  and  cable,  and  at  least 
one  life-preserver  for  each  person  on  board.* 
and  hence  does  not  include  boilers  for  mov- 
ing the  cargo.  But  this  seems  to  us  too 
cramped  a  construction.  The  duty  imposed 
by  section  10  upon  the  steamboat  inspectors 
is  not  only  to  examine  the  hull  and  equip- 
ment, but  also  to  certify  that  the  barge  may 
be  used  in  navigation  with  safety  to  life. 
Navigation  may  include  a  vessel  at  ancJior 
or  at  dock  under  certain  circumstances,  as 
well  as  in  motion.  .  .  .  The  evident  aim 
of  the  federal  statute  is  to  promote  the  safe- 
ty of  those  on  shipboard,  and  it  should  be 
given  a  broad  rather  than  a  restricted  scope 
in  order  to  effectuate  itii  purpose.  The  sa^ 
ty  of  those  upon  other  vessels  may  be  in- 
volved as  well  as  those  upon  the  one  to  be 


1909  Svpp^  p.  666,  sec  10. 


TELEGRAPH,  ETC, 
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inspected.  While  it  might  be  possible  to  con- 
strue the  federal  statute  of  1908  as  covering 
only  the  matters  definitely  mentioned,  it 
seems  to  us  more  consonant  with  its  general 
scope  to  interpret  it  as  empowering  the  local 
steamboat  inspectors  to  examine  everything 
connected  with  the  barge  which  may  affect 
the  safety  of  life.  It  needs  no  ar^ment  to 
demonstrate  that  boilers  come  within  this 
class  of  barge  equipment." 

A  state  statute  providing  for  the  inspection 
of  boilers  over  which  the  United  States  has 
not   assumed   jurisdiction,    is    valid.      Com- 


monwealth V.  Breakwater  Co.,  (1913)  214 
Mass.  10,  100  N.  £.  1034,  wherein  the  court 
said:  'The  power  granted  by  the  United 
States  Constitution  to  the  federal  govern- 
ment is  extensive  as  to  navigable  waters  and 
vessels  engaged  thereon  in  foreign  and  do- 
mestic commerce.  Its  power  to  regulate 
navigation  is  ample  and  indisputable.  .  .  . 
But  it  is  not  exclusive  as  to  the  entire  sub- 
ject until  Congress  has  acted.  While  Con- 
gress is  silent  there  is  a  wide  range  in  which 
the  states  may  exercise  their  reserved  and  in- 
herent powers.' 


TELEGRAPH,  TELEPHONE,  CABLE  AND. 

ELECTRIC  LINES. 


Vol.  VII,  p.  205,  sec.  5263. 

Interstate  commerce.  —  However  it  may  be 
in  the  case  of  a  telegraph  company  doing  a 
purely  private  business,  confined,  for  all  pur- 
poses, within  the  limits  of  a  state,  there 
can  be  no  doubt  that  in  the  case  of  a  com- 
pany engaged  in  transmitting  interstate,  in- 
ternational, and  government  messages,  the 
legislation  of  Congress,  so  far  as  it  has  gone, 
is  supreme,  because  of  the  powers  possessed' 
by  Congress  to  regulate  for  the  whole  nation 
its  commerce  between  ihe  states  and  with 
foreign  nations,  and  also  the  operation  of 
the  national  postal  service.  New  England 
Telegraph  Co.  of  Massachusetts  v.  Essex,  (D. 
C.  Mass.  1913)  206  Fed.  926. 

Right  to  take  private  property  not  granted. 
—  To  the  same  effect  as  the  original  note,  see 
Western  Union  Tel.  Co.  v.  Richmond,  (1912) 
224  U.  8.  160,  32  S.  Ct.  449,  66  U.  S.  (L. 
ed.)  710;  Louisville  &  N.  R.  Co.  v.  Western 
Union  Tel.  Co.,  (C.  C.  A.  6th  Cir.  1913)  207 
Fed.  1;  Western  Union  Telegraph  Co.  v. 
Sputh  &  N.  A.  R.  Co.,  (Ala.  1913)  62  So. 
788. 

State  control.  —  A  telegraph  company  en- 
gaged in  interstate  commerce  under  this  act, 
by  virtue  of  its  written  acceptance  of  the 
provisions,  restrictions,  and  obligations  im- 
posed by  that  act,  has  a  right  to  operate 
lines  of  telegraph  through  and  over  the  pub- 
lic or  post  roads  of  any  county  in  the  state 
and  to  occupy  these  roads  with  its  telegraph 
poles,  this  right  to  be  enjoyed  in  subordina- 
tion to  the  public  use  of  such  roads,  and 
subject  to  any  lawful  exercise  of  the  police 
power  of  the  state  or  county,  so  that  travel 
should  not  be  unreasonably  obstructed,  or  the 
public  rights  unreasonably  interfered  with. 
The  state  cannot  by  any  specific  statute,  nor 
can  the  county  by  the  action  of  any  of  its  au- 
thorities, prevent  such  a  corporation  from 
placing  its  lines  and  poles  along  the  post 
roads  er  routes,  or  stop  the  use  of  them 
after  they  are  so  placed.    The  limit  of  their 


powei:  and  authority  Is  regulation  as  to  the 
manner  in  which  the  right  given  by  Con- 
gress shall  be  exercised  by  such  a  corpora- 
tion. New  England  Tel^raph  Co.  of  Massa- 
chusetts V.  Essex,  (D.  C.  Mass.  1913)  206 
Fed.  926;  Carver  v.  State,  (1912)  11  Ga. 
App.  22,  74  S.  E.  556. 

State  and  municipal  license  taxes.  —  A  li* 
cense  tax  by  a  state,  on  the  doing  of  busi- 
ness within  the  state,  including  the  trans- 
niission  of  government  messages,  by  a  tele- 
graph company  which  has  accepted  the  terms 
of  this  act,  can  be  lawfully  imposed.  West- 
em  Union  Telegraph  Co.  v.  Troy,  (1913)  7 
Ala.  App.  315,  61  So.  488. 

State  taxation.  —  The  privilege  given  under 
terms  of  the  act  to  use  tne  military  and  post 
roads  of  the  United  States  for  the  poles  and 
wires  of  the  company  is  to  be  regarded  as 
permissive  in  character  and  not  as  creating 
corporate  rights  and .  privileges  to  carry  on 
the  business  of  telegraphy,  which  are  derived 
from  the  laws  of  the  state  incorporating  the 
company,  and  this  permissive  grant  does  not 
prevent  the  state  from  taxing  the  real  or 
personal  property  belonging  to  the  company 
within  its  borders  or  from  imposing  a  li- 
cense tax  upon  the  right  to  do  a  local  busi- 
ness within  the  state.  Williams  v.  Talla- 
dega, (1932)  226  U.  S.  404,  33  S.  Ct.  116, 
67  U.  S.  (L.  ed.)  276;  Ferguson  v.  McDon- 
ald, (Fla.  1913)  63  Mo.  915. 

The  taxes  imposed,  however,  must  not  be 
of  a  character,  nor  the  methods  of  collecting 
them  such,  as  to  effect  the  exclusion  of  the 
company  from  the  state  or  the  stoppage  of 
its  business.  The  regulations  must  not  be 
arbitrary,  unreasonable,  nor  such  as  have  the 
effect  of  excluding  the  company  from  the 
state  or  forbid&ing  it  to  carry  on  its  busi- 
ness therein.  New  England  Tel^^aph  Co. 
of  MsssachuHctts  v.  Essex,  (D.  C.  Mass* 
1913)   206  Fed.  926. 
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Vol  Vn,  p.  20S,  mc  5263. 


TERRITORIES. 


Vol  VU,  p.  264>  mc  1. 


Sight  of  fUto  to  compentatioii.  —  Notwith- 
standing this  section  a  telegraph  or  tele- 
phone company  cannot  appropriate  to  its  ex- 
clusive use  portions  of  highwavt  without  he- 
ing  subject  to  charges  on  behalf  of  the  state 
by  way  of  compensation  for  such  use.  Sun- 
set Telephone  k  Telegraph  Co.  v.  Pasadena, 
(1011)  161  CaL  285,  118  Pac  796;  Spring- 
field V.  PosUl  Telmraph-Cable  Co.,  (1912) 
253  IlL  346,.  97  N.  £.  672. 

Use  of  city  streets.  —  The  city  may  im- 
pose, under  its  police  power,  reasonable  re- 
quirements on  the  company  as  to  the  manner 


of  construction  and  maintenance  of  its  line. 
Mackay  Tel.  k  Cable  Co.  v.  City  of  Teur 
kana,  (W.  D.  Ark.  1912)  199  Fed.  347. 

Post  roads.  — The  term  "poet  roads"  u 
used  in  this  section  means  the  same  ss  the 
term  "post  routes"  in  the  act  of  Mardi  1. 
1884,  ch.  9,  23  SUt.  L.  3,  5  Fed.  Stat  Annot 
901,  and  consequently  includes  all  poblie 
roads  and  highways  while  kept  up  and  msin- 
tained  as  such.  New  England  Telegraph  Co. 
of  Massachusetts  ▼.  Essex,  (B.  C  Msas. 
1913)   206  Fed.  926. 


TERRITORIAL  COURTS. 


trict  courts,  but  this  does'  not  make  them 
circuit  and  district  courts  of  the  United 
States.  Summers  v.  United  States,  (1913) 
231  U.  S.  92,  34  S.  Ct.  38. 


Vol.  VII,  p.  224,  sec.  1865. 

Jurisdiction  of  territorial  courts.  —  It  is 
established  that  the  courts  of  the  Territories 
mav  have  such  jurisdiction  of  cases  arising 
under  the  Constitution  and  laws  of  the  Unit- 
ed States  as  is  vested  in  the  circuit  and  dis- 

Vol.  Vli,  p.  227,  sec.  1869. 

The  Congress  had  plenary  power  to  legislate  for  the  Territories  in  the  manner  shown  bj 
this  section.    Andrade  ▼.  Andrade,  (1912)   14  Ariz.  379,  128  Pac.  813. 


TERRITORIES. 


Vol.  VII,  p.  254,  sec.  1850. 

The  acquiescence  of  Congress  resulting  from 
its  failure  to  disapprove  a  territorial  act 
will  not  make  valid  an  otherwise  invalid  law. 


Berryman  t.  Board  of  Trustees  of  Whitmaa 
College,  (1912)  222  U.  S.  384,  32  8.  Ct.  147, 
66  U.  S.  (L.  ed.)  226. 


Vol.  VII,  p.  257,  sec.  1857. 

General  limitation.  —  This  section  expresses 
a  general  limitation  of  the  powers  of  the  Ter- 
ritory by  the  Constitution  and  laws  of  the 

Vol.  VII,  p.  262,  sec.  1889. 

"Special  privileges"  include  a  contract  ex- 
empting an  existing  educational  institution 
from  taxation.    Berryman  v.  Board  of  Trus- 

Vol.  VII,  p.  264,  sec.  1. 

Local  or  special  law.  —  An  act  applicable  to  special  law." 
a  particular  class,  not  local,  but  existing  136  Pac.  462. 
throughout  the  Territory,  is  not  a  "local  or 
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United  States.    Clason  t.  Matko,  (1912^  223 
U.  S.  646,  32  S.  Ct.  392,  66  U.  S.  (L.  ed.)  6SS. 


tees  of  Whitman  College,  (1912)    222  U. 
334,  32  S.  a.  147,  66  U.  S.  (L.  ed.)   225. 


State  ▼.  Smart,   (Wyo.  1913) 


VoL  Vn,  p.  2«7,  MC.  4. 


TIMBER  LANDS,  ETC. 


Vol  VU,  p.  306,  mc.  8. 


Vol.  Vii,  p.  267,  sec.  4. 

Territorial  laws.  —  Section  478,  Wilson's 
Rev.  k  Ann.  St.  of  Oklahoma  1903,  which 
provides  that  it  shall  be  unlawful  for  any 
<iity  council  to  incur  any  indebtedness 
against  any  of  the  city's  funds  in  excess  of 
80  per  cent,  of  the  tax  levied  for  such  fund 
for  such  year,  is  not  repugnant  to  this  seo- 

Vol.  Vil,  p.  271,  sec.  1891. 


tion,  which  provides  that  none  of  the  Ter- 
ritories of  the  United  States  shall  incur  an 
indebtedness  beyond  4  per  cent,  of  the  taxa- 
ble property  of  such  Territory  as  shown  by 
the  previous  year's  assessment.  Haskins  v. 
Oklahoma  Oity,   (Okla.  1912)    126  Pac  204. 


Alaska,  being  a  Territory,  is  affected  by  this  section.    Nagle  t.  United  States.  (0.  C.  A. 
9th  Cir.  1911)  191  Fed.  141. 


TIMBER  LANDS  AND  FOREST  RESERVES. 


Vol.  VII,  p.  297,  sec.  1. 

Thia  act  it  dted  in  United  States  t.  Belts,  (C.  C.  Ore.  1911)  192  Fed.  70t. 


Vol.  VII,  p.  301,  sec.  2. 

In  generaL  —  The  law  has  become  well  set- 
tled that  this  act  does  not  in  any  respect 
limit  the  dominion  which  the  purchaser  has 
•over  the  land  after  its  purchase  from  the 
government,  or  restrict  in  the  slightest  his 
power  of  alienation;  that  all  that  it  de- 
nounces is  a  prior  agreement,  the  acting  for 
another  in  the  purchase;  that,  if  when  the 
title  passes  from  the  government  no  one  save 
the  purchaser  has  any  claim  upon  it,  or  any 
contract  or  agreement  for  it,  the  act  is  sat- 
isfied; and  that  an  applicant  is  not  required, 
after  he  has  made  his  preliminary  sworn 
statement  concerning  the  bona  fides  of  his 
application  and  the  absence  of  any  contract 
•or  agreement  in  respect  to  the  title,  addi- 
tionally to  swear  to  such  facts  on  final  proof. 
United  States  v.  Kettenbach,  (G.  C.  A.  9th 
•Cir.  1913)  208  Fed.  209. 

Who  are  bona  fide  purchasers.  —  A  person 
or  corporation  desiring  to  acquire  title  to  a 
large  body  of  timber  lands  of  the  United 
States  under  the  timber  and  stone  act  may 
express  that  desire  to  another,  and  may  en- 
ter into  an  agreement  with  him  to  buy  the 
lands  upon  his  obtaining  title  thereto,  may 
loan  him  the  money  with  which  to  acquire 
title,  and  may  inspect  and  select  the  lands, 
and  such  person  or  corporation  is  not  bound 
to  inquire  into  the  method  by  which  the  other 
party  to  the  contract  acquires  title,  and  is 
not  chargeable  with  knowledge  of  any  fraud 
upon  the  land  laws  that  he  may  resort  to, 
and  in  taking  titles  based  upon  the  issuance 
of  final  receiver's  receipts  to  the  entrymen 

Vol.  VII,  p.  306,  sec.  8. 


without  actual  knowledge  of  tueli  fraud  or 
facts,  sufi&cient  to  put  one  upon  inqidry,  musk 
person  or  corporation  is  an  innocent  purchaser 
of  the  lands.  United  States  v.  Baroer  Lum- 
ber Co.,  (C.  C.  A.  9th  Cir.  1912)  194  Fed. 
24. 

The  first  applicant  gets  an  equitable  tight 
to  the  land  applied  for  although  a  later  ap- 
plicant by  mistake  of  the'  land  office  secures 
the  first  patent.  Such  patent  is  not  absolutely 
void,  however,  and  the  first  applicant  iriiould 
bring  an  action  against  the  later  applicant 
to  establish  his  equitable  title  to  ue  land, 
and  he  cannot  bring  an  action  to  set  aside 
the  patent.  United  States  v.  Wesley,  (C.  C. 
Minn.  1911)  189  Fed.  276. 

Alienation  of  entryman's  interest  —  The 
rule  is  well  settled  that  the  Timber  and 
Stone  Act  does  not  forbid  an  entiyman  who 
has  in  good  faith  acquired  a  holding  under 
the  act  to  alienate  his  interest  in  the  lands 
prior  to  the  issuing  of  final  certificate.  All 
the  act  denounces  is  a  prior  agreement  by 
which  the  entryman  acts  for  another  in  the 
purchase.  Worden  ▼.  United  StiUkes,  (C.  C. 
A.  6th  Cir.  1913)  204  Fed.  1. 

Right  to  mandamus  against  Secretary  of 
Interior. —  A  rejection  by  the  Secretary  of 
the  Interior* of  an  application,  for  a  reason 
not  arbitrary  or  capricious,  but  based  upon 
a  construction  of  this  se;:tion,  does  not  enti- 
tle the  applicant  to  a  writ  of  mandMnus  to 
review  the  Secretary's  action.  United  States 
V.  Fisher,  (1913)  223  U.  S.  688,  32  8.  Ot. 
356,  56  U.  S.  (L.  ed.)   610. 


This  section  is  cited  in  United  States  v.  Hamaker,  (D.  C.  Ore.  1912)  199  Fed.  644. 
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Vol  vn,  p.  310,  tec  24,  TIMBER  LANDS,  ETC.      l«»  Snpp,  p.  662, 


Vol.  VII,  p.  310,  sec.  24. 

Temportry  withdrawal  of  landB  from  entry 
and  sale  may  be  proper  under  this  section. 
United  SUtes  v.  Chicago,  M.  k,  St.  P.  Ky. 
Co.,  (N.  D.  Idaho  1913)  207  Fed.  164,  where- 
in the  court  said:  "Intelligently  to  exercise 
this  authority  and  to  give  effect  to  the  ex- 
pressed will  of  Congress,  it  became  necessary 
to  make  preliminary  investigations,  including 
surveys,  for  the  purpose  of  determining 
whether  or  not  the  lands  in  any  given  lo- 
cality were  of  such  character  that-  they  fell 
within  the  terms  of  the  act,  and  of  preparing 
a  proper  description  for  their  identification. 
Now  it  cannot  be  doubted  that  while  this 
preliminary  work  is  going  on  the  lands  under 
investigation  must  be  held  exempt  from  pri- 
vate entry,  for  otherwise,  upon  its  becoming 
known  that  the  creation  of  a  forest  reserve 
is  in  contemplation,  the  project  may  be 
greatly  hampered,  if  not  woolly  frustrated, 


br  the  initiation,  through  private  entry,  of 
claims  to  valuable  and  salient  portions  there- 
of. Hence  the  temporary  withdrawal  here 
was  in  aid  of  and  incidental  to  the  perma- 
nent reservation  which  the  President  wa& 
empowered  to  make,  and  it  should  therefore 
be  held  that  the  power  to  proclaim  the  reser- 
vation necessarily  implied  the  authority  to 
declare  the  withdrawal.  It  thus  appears,, 
and  the  consideration  is  emphasized,  that 
here  the  withdrawal  was  not  made  merelv 
or  primarily  to  prevent  private  entry,  bat 
for  the  ultimate  purpose  of  enabling  the 
President  fully  to  accomplish  the  object  of 
a  statute  to  which  it  was  his  duty  to  give 
practical  effect;  the  action  was  taken,  not 
capriciously  or  arbitrarily,  but  'in  further- 
ance of  a  public  purpose  committed  by  Con- 
gress to  the  Executive  to  effectuate.' " 


Vol.  VII,  p.  312.       IPurpose  of  forest  reservations.] 

This  paragraph  was  cited  in  United  States  v.  Lavenson,  (W.  D.  Wash.  1913)  206  Fed.  755. 


Vol-  VII,  p.  314-      [Rights  of  settlers  —  Selection  of  lieu  lands.} 


Right  of  selection  an  offer  by  the  govern- 
ment merely.  —  The  right  of  selection  of  lieu 
land  given  under  the  act  of  June  4,  1897,  is 
in  the  first  instance  but  an  offer  by  the 
government  to  exchange  lands.  It  is  based 
upon  no  valuable  consideration  actually  re- 
ceived. It  attaches  to  no  specific  lands,  nor 
to  lands  within  any  defined  limits.  It  does 
not  attach  upon  the  mere  presentation  of  the 
requisite  papers.  It  attaches  only  when  the 
authorizea  officers  of  the  government  accept 


the  offer  to  exchange.  Nor  is  it  true  that 
the  filing  of  the  lieu  selection  papers  and 
the  acceptance  of  the  same  by  the  local  land 
office  segregates  the  land  upon  which  the 
filing  is  made,  so  as  to  cut  off  intervening 
and  subsemient  rights  as  against  the  lien 
selectors.  l)aniels  v.  Wagner,  (C.  C.  A.  9th 
Cir.  1913)  205  Fed.  235,  affirming  194  Fed. 
973.  Compare  Sawyer  v.  Gray,  (W.  D. 
Wash.  1913)  205  Fed.  160. 


Vol.  VII,  p.  315.      [Bestoration  to  public  domain,  etc.] 


This  paragraph  was  cited  in  United  States  v.  Lavenson,  (W.  D.  Wash.  1913)  206  Fed.  755. 


Vol.  X,  p.  405,  sec.  4. 

Ezecntive  approval  of  creation  of  irriga- 
tion enterprises.  —  In  United  States  v.  Hen- 
ry lyn  Irr.  Co.,  (D.  C.  Colo.  1912)  205  Fed. 
970,  the  court,  having  before  it  the  question 
whether  the  approval  of  the  executive  branch 
of  the  government  was  necessary  to  acquire  a 
right  of  way  over  a  forest  reserve  for  an 
irrigation  project,  said:  '*It  seems  evident 
from  the  course  of  legislation  affecting  forest 
reserves  that  executive  approval  is  necessary 
to  the  creation  of  irrigation  enterprises 
thereon.  Indeed,  defendants  tacitly  admit 
this,  in  that  they  have  applied  for  such  ap- 


proval. It  does  not  seem  necessary  to  quote 
or  review  in  detail  the  various  acta  which 
converge  to  this  result.  Beginning  vritii  the 
act  of  March  3,  1891  (26  Stat.  1095,  c  561), 
and  extending  to  that  of  February  1,  1905 
(33  Stat.  628,  c.  288),  the  legislative  intent 
is  manifest  that  as  to  these  reserves,  created 
as  they  are  for  a  special  purpose,  no  occu- 
pancy nor  use  thereof  by  private  parties 
shall  be  permitted  save  upon  the  exercise  of 
a  discretion  by  the  proper  department  as  to 
whether  such  use  will  interfere  with  the  pur> 
poses  of  such  reserve." 


1909  Supp.,  p.  662,  sec.  1. 


This  section  is  cited  in  United  States  v.  Nelson,  (D.  C.  Idaho,  1912)  199  Fed.  464. 
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Vol.  VII,  p.  331,  sec.  7. 

Test  of  infringement.— It  is  not  neces- 
sary, to  constitute  infringement,  that  every 
element  of  a  trademark  be  appropriated, 
nor  that  the  trademark  be  completely  copied. 
A  proper  test  is  whether,  taking  into  ac- 
count the  resemblances  and*  differences,,  the 
former  are  so  marked  that  the  ordinary  pur- 
chaser is  likely  to  be  deceived  thereby.  De 
Voe  Snuff  Co.  v.  Wolff,  (CCA.  6th  Cir. 
1913)  206  Fed.  420. 


Infringement  of  common  law  trademarks.  — ^ 
In  an  action  to  restrain  the  use  of  the  plain- 
tiff's common  law  trademark  it  is  immate- 
rial that  the  defendant  was  not  shown  ta 
have  known  of  the  plaintiff's  trademark  and 
thus  not  shown  to  have  intended  to  pirate  it. 
De  Voe  Snuff  Co.  v.  Wolff,  (C  C  A.  6th 
Cir.  1913)  206  Fed.  420. 


Vol.  X,  p.  408,  sec.  1. 

Affixing  trademark.  —  This  section  contem- 
plates that  the  trademark  is  to  be  affixed  to 
the  goods  which  are  used  in  the  commerce- 
specified,  as  it  requires  the  applicant  in  his 
application  for  a  trademark,  to  give  not  only 
a  description  of  the  trademark  itself  but 
"a  statement  of  the  mode  in  which  the  same 
is  applied  and  affixed  to  goods."  Diederich 
V.  W.  Schneider  Wholesale  Wine  &  Liquor 
Co.,  (C  C.  A.  8th  Cir.  1912)  196  Fed.  35, 
wherein  the  court,  after  citing  several  au- 
thorities said:  "We  think  it  clear,  from  the 
foregoing  authorities,  that  a  trademark  is 
only  valid  when  attached  to  the  article  or 
wrapper,  or  in  some  manner  physically  con- 
nected with  the  article  itself.  Such  being 
the  cade,  it  is  very  clear  tltat  complainant 
could  have  no  trademark  in  a  sign,  placed 
upon  a  building,  containing  the  figures  *905,' 
and  if  complainant  had  no  trademark  in 
such  a  sign  upon  a  building,  because  the 
validity  of  the  trademark  owes  its  existence 
to  the  fact  that  it  is  in  some  manner  at- 


tached to  the  article  of  commerce  itself,  we 
are  unable  to  perceive  how  it  can  be  said 
that  such  a  sign  placed  by  defendant  upon 
the  building  in  which  he  transacted  his  busi- 
ness was  an  infringement  of  complainant'a 
trademark.  It  is  a  self-evident  proposition 
that  what  is  not  and  cannot  be  a  traidemark 
is  not  and  cannot  be  infringed  as  a  trade- 
mark." 

Use  must  antedate  registration.  —  A  trade- 
mark is  acquired  by  use,  and  the  use  must 
antedate  registration.  Without  it  registra- 
tion cannot  be  had.  By  this  section  the 
owner  of  a  trademark  domiciled  in  this  coun- 
try is  entitled  to  have  the  same  registered 
and  by  section  2,  in  order  to  procure  regis- 
tration, he  must  show  that  such  trademark 
is  used  in  commerce  among  the  several  states 
or  within  foreign  countries.  So  that  regis- 
tration' comes  only  after  acquirement  of  the 
right  to  a  trademark  by  use.  G.  Heileman 
Brewing  Co.  v.  Independent  Brewing  Co.,  (C 
C.  A.  9th  Cir.  1911)  191  Fed.  489. 


Vol.  X,  p.  410,  sec.  5  (b). 

Constitutionality.  —  This  section,  which  in 
effect  merely  gives  a  conclusive  presumption 
of  secondary  meaning  to  a  trademark  in  ac- 
tual and  exclusive  use  for  a  period  of  ten 
years,  is  not  discriminatory  or  based  on  an 
arbitrary  classification,  but  upon  a  reason- 
able and  sound  distinction.  Coca-C6la  Co.  v. 
Nashville  Syrup  Co.,  (D.  C.  Tenn.  1912)  200 
Fed.  153. 

Effect  of  proviso.  — The  effect  of  the  last 
proviso  of  this  section  was  to  make  a  name 
subject  to  registry  as  a  valid  trademark, 
through  such  prior  use,  even  although  the 
words  were  originally  merely  descriptive  and 
not  the  subject  of  a  valid  trademark.  Coca- 
Cola  Co.  V.  Nashville  Syrup  Co.,  (D.  C. 
Tenn.  1912)   200  Fed.  153.     See  also  Hughes 
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T.  Alfred  H.  Smith  Co.,   (S.  D.  N.  Y.  1913) 
205  Fed.  302. 

This  section  does  not  confer  merely  the 
right  to  the  use  of  the  registered  mark  as  a 
mark  in  the  precise  form  in  which  it  has 
been  previously  useu,  but  b^  registration  of 
the  mark  after  ten  years  prior  exclusive  use, 
such  mark  is  thereafter  given  effect  as  a 
valid  statutory  trademark  in  all  respects, 
entitling  it  to  protection  as  any  other  stat- 
utory trademark,  and  not  merely  to  protec- 
tion as  a  mark  in  the  precise  form  of  its 
former  use.  Coca-Cola  Co.  v.  Nashville 
Syrup  Co.,  (D.  C.  Tenn.  1912)  200  Fed.  157, 
wherein  the  court  said :  "In  the  present  case 
I  think  it  clear  that  the  *mark'  which  had 
been  in  prior  use  by  the  complainant  for  ten 


Vol.  X,  p.  410^  MC.  6  (b). 


TRADEMARKS. 


VoL  X,  p.  413, 


.1C 


year^.  and  which  became  a  valid  trademark 
by  registration  under  the  Act  of  1006,  was 
the  compound  word  or  words  oonstitutinf 
the  name  'Coca-Cola/  and  not  merely  the 
particular  script  form  in  which  this  word 
was  used  as  a  label.  In  its  application,  reg- 
istered .lanuary  31,  1893,  the  complainant 
applied  for  a  trademark  on  'the  word  or 
words  **Coca-Cola/"  and  in  its  application, 
registered  October  1,  1005,  it  again  described 
the  trademark  as  consisting  'of  the  words 
Coca-Cola,'  without  limiting  the  trademark 
in  either  application  to  any  particular  form 
of  script  or  use.  The  term  trademark  'gen- 
erally speaking,  means  a  distinctive  mark 
of  authenticity,'  and  'mav  consist  in  any 
symbol  or  form  of  words/  .  .  .  And  a 
particular  combination  of  words  designating 
certain  merchandise  may  be  protect^  as  a 
trademark.  .  .  .  And  so  in  the  present 
ease,  I  am  of  opinion  that  the  mark  which 
the  complainant  had  used  and  which  it  reg- 
istered under  the  Act  of  1905,  consists,  as 
shown  by  its  two  applications,  hi  its  essence, 
in  the  particular  combination  or  form  of 
words  constituting  the  name  'Coca-Cola,'  and 
not  in  any  particular  script  form  of  this 
name." 

Geographical  names  cannot  be  appropriated 
as  a  trademark.  British -American  Tobacco 
Co.  V.  British-American  Cigar  Stores  Co.,  (S. 
D.  N.  Y.  1913)   206  Fed.  189. 

"Nubia"  is  a  geographical  name  and  may 
not  be  registered  by  virtue  of  this  section 
which  denies  registration  to  marks  which 
consist  of  "merely  a  geographical  name  or 
term."  Not  only  is  it  incapable  of  official 
registration,  but  it  may  not  be  exclusively 
appropriated  by  any  one.  Apollo  v.  Perkins, 
(C.  C.  A.  3d  Cir.  1913)  207  Fed.  630. 

A  wholesale  concern  cannot  enjoin  a  retail 
eoncern  from  using  certain  geographical 
names  in  its  company  name  that  are  in  the 
company  name  of  the  wholesale  concern 
where  there  is  no  allegation  that  the  words 
have  acquired  a  secondary  signification  in 
connection  with  the  complainant's  products, 
and  that  the  defendant  is  by  using  them 
selling  its  goods  as  the  complainanCs  and 
getting  the  benefit  of  the  complainant!s  busi- 
ness.    British-American  Tobacco  Co.  v.  Brit- 


ish-American Cigar  Stores  Co.,   (S.  D.  N.  T. 
1913)  206  Fed.  189. 

''Keystone"  as  trademark. — ^Where  it  ap- 
peared that  the  plaintiflf  had  adopted  the 
trade  name  of  "Keystone  Lubricating  Com- 
pany" and  had  a  registered  trademark,  the 
essential  feature  of  which  was  the  keystone 
of  an  arch,  it  was  held  that  a  eorporation 
which  had  the  word  Keystone  in  ita  corpo- 
rate name  should  be  enjoined  from  using 
that  name  on  goods  similsj'  to  those  nsade  bv 
the  plaintiff,  where  it  was  shown  that  the 
similarity  of  the  names  led  buyers  to  pur- 
chase the  defendants'  goods  when  they  in- 
tended to  purchase  the  goods  manufactured 
by  the  plaintiff.  Busby  ▼.  Keystone  Oil  4 
Mfg.  Co.,  (N.  D.  111.  1913)  206  Fed.  136. 

The  word  "Abricotine^  is  a  coined  word 
and  not  descriptive  of  a  kind  of  liquor,  and 
mav  be  registered  as  a  trademark.  Gamier 
V.  Rossman,   (£.  D.  Ma  1912)  195  Fed.  175. 

Coca-Cola.  —  The  descriptive  words  'X>oea- 
Cola"  were  held  to  be  entitled  to  registration 
under  the  last  proviso  of  this  section.  Coca- 
Cola  V.  Deacon  Brown  Bottling  Co.,  (K.  D. 
AU.  1912)  200  Fed.  106;  Coca-Cbla  v.  Nash- 
ville Syrup  Co.,  (D.  C.  Tenn.  1912)  200  Fed. 
153;  Coca-Cola  Co.  v.  Nashville  Syrup  Ca, 
(D.  C.  Tenn.  1912)  200  Fed.  157. 

Part  of  fabric  as  trademark. — ^When  an 
arbitrary  mark,  not  naturally  part  of  the 
fabric,  is  in  any  wise  impressed  upon  it,  it 
may  be  a  trademark,  if  so  intended  and 
used,  but  no  spot  made  on  or  color  imparted 
to  a  fabric  as  the  inevitable  or  natural  re- 
sult of  using  the  material  of  which  the  fabric 
is  made  can  be  the  basis  of  a  trademark,  for 
the  reason  that  the  making  of  the  spots 
thereon  or  the  impartation  of  the  color  there- 
to by  the  use  of  appropriate  raw  material  is 
open  to  the  public  generally,  and  may  not 
be  exclusively  appropriated  by  anybody. 
Samson  Cordage  Works  v.  Puritan  Cordage 
Mills,   (W.  D.  Ky.  1912)   194  Fed.  573. 

Registered  trademark  of  periodical  — 
Where  the  name  of  a  periodical  is  registered 
as  a  trademark  the  trademark  protects  only 
against  something  in  the  nature  of  a  periodi- 
cal publication  of  the  same  class.  Atlas  Mfg. 
Co.  V.  Street,  (C.  C.  A.  8th  Cir.  1913)  204 
Fed.  398,  47  L.R.A.(N.S.)  1002. 


Vol.  X,  p.  413,  sec.  16. 

An  ez  parte  registration  affords  a  prima 
facie  presumption  of  ownership  of  the  trade- 
mark, but  such  presumption  is  overcome  by 
a  judgment  rendered  against  the  person  reg- 
istering the  trademark  long  before  applica- 
tion for  registration  was  made.  W.  A. 
Gaines  &  Co.  v.  Rock  Spring  Distilling  Co., 
(W.  D.  Ky.  1913)   202  Fed.  989. 

What  constitutes  infringement  —  Wlien 
a  name  is  used  as  a  trademark,  the  use  of 
a  similar  name  likely  to  deceive  the  pur- 
chasing public  is  an  infringement  which  will 
be  enjoined  as  a  violation  of  the  trademark, 
though  the  defendant's  label  is  in  other  re- 
spects  different.     Duplicity   or   exact  imita- 


tion is  not  necessary  to  the  infringement  of 
a  trademark.  Coca-Cola  Co.  v.  Nashville 
Syrup  Co.,  (D.  C.  Tenn.  1912)  200  Fed.  167. 

The  addition  of  an  infringer's  name  to  a 
trademark  in  place  of  the  owner's  does  not 
render  the  unauthorised  use  of  it  the  less  an 
infringement.  Coca-Cola  Co.  v.  Nashville 
Syrup  Co.,  (D.  C.  Tenn.  1912)  200  Fed.  153. 

Illegal  combination  as  defense.  —  Alleged 
invalidity  and  illegality  of  a  manufac- 
turer's contract,  b^ause  of  the  Sherman 
An ti -Trust  Act,  is  no  ground  for  den^in^  the 
complainant  protection  against  an  infringe- 
ment of  its  trademark,  since  awarding  *  such 
relief  does  not  involve  the  enforcement  of  the 
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YoL  X,  p.  413,  sec.  16. 
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1909  Supp.,  p.  674,  sec.   1. 


alleged  illegal  contract.    Coca-Cola  v.  Deacon 
Brown  Bottling  Co.,   (N.  D.  Ala.  1912)   200 

Vol.  X,  p.  414,  sec.  18. 

The  effect  of  ihis  section  is  to  prevent  the 
taking  of  trademark  cases  from  the  Circuit 
Court  of  Appeals  to  the  Supreme  Court  by 
writ  of  error  or  appeal.  Street  v.  Atlas  Mfg. 
Co.,  (1913)  231  U.  S.  348,  34  S.  Ct.  73, 
wherein  the  court  said:  "In  placing  such 
trademark  cases  upon  the  same  footing  as 
cases  arising  under  the  patent  laws,  as  re- 
peets  the  remedy  by  certiorari.  Congress  un- 
doubtedly intended  that  this  remedy  should 
have  the  same  attributes  in  the  one  class  of 
cases  as  in  the  other." 

Vol.  X,  p.  414,  sec.  19. 

Injunction  bond.  —  On  granting  a  prelim- 
inary injunction  for  infringing  a  trademark, 
«8  an  injunction  bond,  conditioned  in  the 
ordinary  form  to  pay  such  damages  as 
the  defendant  may  suffer  by  the  issuance  of 
an  injunction,  would  not  be  a  real  protec- 
tion, since,  although  damages  to  the  defend- 
a.nt  would  probably  be  serious  and  genuine, 
they  would  be  largely  or  wholly  incapable  of 
proof,  the  court  may  condition  the  bond  for 
the  payment  of  a  certain  sum  as  liquidated 
•damages  if  it  is  finally  determined  that  there 
is  no  infringement,  and  also  for  all  such  dam- 
ages in  excess  of  the  sum  fixed  as  may  be  as- 
sessed by  the  court  in  favor  of  the  defendant. 
Coca-Cofa  v.  Nashville  Syrup  Co.,  (D.  C. 
Tenn.  1912)  200  Fed.  153. 

Coca-Cola.  —  It  has  been  held  that  the 
trademark  "Coca-Cola"  is  prima  facie  in- 
fringed by  the  use  of  the  words  "Extract  of 
Coca  and  Kola"  so  as  to  entitle  the  com- 
plainant to  a  preliminary  injunction.  Coca- 
Cola  y.  American  Druggists'  Syndicate,  (S. 
D.  N.  Y.  1912)   200  Fed.  107. 

Defenses.  —  In  an  action  to  restrain  the  in* 
fringement  of  a  registered  trademark  on  a 
proprietary   medicine  it  is  no   defense   that 


Fed.  105;  Coca-Cola  v.  Nashville  Syrup  Co., 
(D.  C.  Tenn.  1912)  200  Fed.  153. 


The  Circiiit  Court  of  Appeals  act  to  which 
this  section  makes  reference,  has  been  super- 
seded by  being  incorporated  with  the  judicial 
Code,  Fed.  Stat.  Annot.  Supp.  1912,  p.  195, 
sec.  128.  But  the  section  has  not  lost  any 
of  its  original  effect,  for  section  292  of  the 
Code,  Fed.  Stat.  Annot.  Supp.  1912,  p.  249, 
requires  the  reference  to  be  construed  as  if 
naming  the  very  sections  of  the  Code  into 
which  the  Circuit  Courts  of  Appeals  act  has 
been  carried.  Street  v.  Atlas  Mfg.  Co., 
(1913)  231  U.  S.  348,  34  S.  Ct.  73. 


the  medicine  is  made  from  drugs  which 
might  be  injurious  if  erroneously  prescribed 
or  administered.  United  Drmt  Co.  v.  Theo- 
dore Rectanus  Co.,  (W.  D.  tLy.  1913)  206 
Fed.  570. 

Damages. — ^In  strict  trademark  cases  the 
infringer  is  held  to  account  for  profits  ac- 
cruing because  of  the  unauthorized  use  of 
the  property  right.  Wolf  Bros.  &  Co.  v. 
Hamilton-Brown  Shoe  Co.,  (C.  C.  A.  8th  Cir. 
1913)  206  Fed.  611. 

Judgment.  —  Where,  in  a  suit  for  infringe- 
ment of  a  registered  trademark,  it  appeared 
that  the  infringing  trademark  was  used  in 
a  different  part  of  the  country  from  that  in 
which  the  registered  trademark  was  used, 
and  that  until  shortly  before  the  action  was 
brought  neither  of  the  parties  interested 
knew  of  what  the  other  was  doing,  it  was 
held  that,  while  an  injunction  against  the 
future  use  of  the  infringing  trademark 
must  be  granted,  yet  no  accounting  for  prof- 
its nor  any  assessment  of  damages  for  unfair 
trade  would  be  allowed.  United  Drug  Co.  v. 
Theodore  Rectanus  Co.,  (W.  D.  Ky.  1913) 
206  Fed.  670. 


Vol.  X,  p.  415,  sec.  28. 

Manner  of  notice.  —  This  section  imposes 
the  duty  upon  the  registrant  to  give  notice 
to  the  public  of  registration  by  affixing  upon 
the  registered  trademark  the  words  of  ab- 
breviation therein  mentioned,  and  it  provides 
that  no  damages  shall  be  recovered  in  any 
«uit  for  infringement  by  a  party  falling  to 


give  such  notice  as  provided,  except  on  proof 
that  the  defendant  was  duly  notified  of  in- 
fringement and  continued  the  same  after 
such  notice.  G.  Heileman  Brewing  Co.  y. 
Independent  Brewing  Co.,  (CCA.  9th  Cir. 
1911)   191  Fed.  489. 


1909  Supp.,  p.  674,  sec.  1. 


Flag  of  foreign  nation.  —  In  De  Nobili  y.      a  trademark,  because  it  comprised  a  flag  of  a 
Seanda,  (W.  D.  Pa.  1912)  198  Fed.  341,  it  was      foreign  nation. 
held  that  a  design  could  not  be  registered  as 
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Constitatioiulity.  —  The  criminal  part  of 
this  act  is  constitutional  notwithstanaing  the 
fact  that  the  crime  defined  by  the  statute 
contains  in  the  definition  an  element  of  de- 
gree as  to  which  estimates  may  differ.  Nash 
V.  United  SUtes,  (1913)  229  U.  S.  373,  33 
S.  Ct.  780,  67  U.  S.  (L.  ed.)  1232,  wherein 
the  court  said :  "The  law  is  full  of  instances 
where  a  man's  fate  depends  on  his  estimating 
rightly,  that  is,  as  the  jury  subsequently 
estimates  it,  some  matter  of  degree.  If  his 
judgment  is  wrong,  not  only  may  he  incur 
a  fine  or  a  short  imprisonment,  as  here;  be 
may  incur  the  penalty  of  death."  See  also 
United  States  v.  Patterson,  (S.  D.  Ohio 
1012)  201  Fed.  697. 

Purpose  of  act  —  The  act  is  intended  to 
reach  combinations  and  conspiracies  which 
restrain  freedom  of  action  in  interstate 
trade  and  commerce  and  unduly  suppress  or 
restrict  the  play  of  competition  in  the  con- 
duct thereof.  United  States  v.  Union  Pac. 
R.  Co.,  (1912)  226  U.  S.  61,  33  S.  Ct.  63, 
67  U.  S.  (L.  ed.)  124. 

Reasonableness  of  restraint  as  test. — 
Whether  the  restraint  of  trade  imposed  by  a 
combination  is  reasonable  or  unreasonable  is 
material.  Union  Castle  Mail  Steamship  Co. 
V.  Thomsen,  (C.  C.  A.  2d  Cir.  1911)  190  Fed. 
536. 

The  test  to  determine  whether  or  not  a 
given  contract  or  combination  is  in  restraint 
of  interstate  trade  and  commerce  is  the 
standard  of  reason  as  applied  to  like  con- 
tracts or  combinations  at  common  law. 
United  Shoe  Machinery  Co.  v.  La  Chapelle, 
(1912)  212  Mass.  467,  99  N.  E.  289,  Ann. 
Cas.  1913D  716. 

State  and  interstate  commerce  distin- 
guished.—  To  bring  a  case  within  the  pro- 
hibition of  this  act  the  pleadings  must  snow 
that  the  defendants  are  doing  or  contemplat- 
ing an  interstate  business.  United  States  v. 
Patten,  (1913)  226  U.  S.  625,  33  S.  Ct.  141, 
57  U.  S.  (L.  ed.)  333,  44  L.R.A.(N.S.)  325; 
Home  Tel.  Co.  v.  Michigan  Railroad  Commis- 
sion,   (1913)    174  Mich.  219,  140  N.  W.  490. 

Combination  to  obtain  increased  prices. — 
A  combination  or  an  agreement  is  within  the 
condemnation  of  the  act  which  places  the 
power  in  the  hands  of  a  controlling  or  selling 
company  to  fix  the  prices  to  consumers  and 
dealers  of  the  commodity  produced  by  those 
in  the  combination,  and  who  had  theretofore 
been  competitors,  and  to  sell  or  not  to  sell 
at  all  such  production,  and  also  fix  or  deter- 
mine the  class  or  classes  of  persons  who  shall 


be  permitted  to  purchase  and  sell  or  deal  m 
such  commodity.  The  exercise  of  sndi  a 
power  would  clearly  interfere  with  and  re- 
strict the  "free  flow  of  intcurstate  commerce." 
O'Halloran  v.  American  Sea  Green  Slate  Co^ 
(N.  D.  N.  Y.  1913)  207  Fed.  187. 

Direct  or  indirect  effect  of  contract,  etc— 
To  the  same  effect  as  the  original  note,  see 
United  States  v.  Patten,  (1913)  226  U.  S. 
625,  33  S.  Ct.  141,  67  U.  S.  (L.  ed.)  333,  44 
L.R.A.(N.S.)  326;  United  States  ▼.  Patter- 
son, (S.  D.  Ohio  1912)  201  Fed.  697;  United 
Shoe  Machinery  Co.  v.  La  Chapelle,  (1912) 
212  Mass.  467,  99  N.  E.  289,  Ann.  Gas.  1913D 
715;  First  Nat.  Bank  of  Jeannette,  Pa.  v. 
Missouri  Glass  Co.,  (1912)  169  Ma  App^ 
374,  162  S.  W.  378. 

Restrictions  on  sale  of  business.  —  While 
the  sale  of  a  business  and  t^e  surrender  <rf 
the  good  will  pertaining  thereto,  and  u 
agreement  thereunder,  within  reasonable  lim- 
itations as  to  time  and  territory,  not  to 
enter  into  competition  with  the  purchaser, 
when  made  as  part  of  the  sale  of  a  busincs. 
and  not  as  a  device  to  control  commerce,  is 
not  within  the  Federal  Anti-Trust  Law,  tbe 
imposition  of  a  restraint  greater  than  neces* 
sary  to  afford  fair  protection  to  the  legiti- 
mate interests  of  the  purchaser,  or  cos- 
tractor,  constitutes  an  unreasonable  restraini 
under  the  Sherman  act.  United  States  ▼. 
Great  Lakes  Towing  Co.,  (N.  D.  Ohio  1913) 
208  Fed.  733. 

A  combination  of  retail  Itonber  dealers  is 
order  the  better  to  acquire  and  distribnte 
knowledge  about  the  business  methods  of 
wholesale  dealers,  with  the  purpose  of  dis- 
criminating against  wholesale  dealers  who 
sell  direct  to  the  consumer,  is  in  violation  of 
the  act.  United  States  ▼.  Eastern  States  Re> 
tail  Lumber  Co.,  (S.  D.  N.  Y.  1912)  201  Fed. 
681. 

Contracts  made  outside  United  States.— 
"As  the  contract  directly  and  materially  af- 
fects the  foreign  commerce  of  this  countrr 
by  being  put  into  effect  here,  it  is  immate- 
rial where  it  was  entered  into  or  by  what 
vessels  it  was  to  be,  or  has  been,  performed. 
Citizen  of  foreign  countries  are  not  free  to 
restrain  or  monopolize  the  foreign  commerce 
of  this  country  by  entering  into  combinations 
abroad  nor  by  employing  foreign  vessels  to 
effect  their  purpose.  Such  combinations  are 
to  be  tested  by  the  same  standard  as  similar 
combinations  entered  into  here  by  citizens  of 
this  country.  The  vital  ouestion  in  all  case» 
is  the  same:     Is  the  comoination  to  so  oper- 
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ate  in  this  country  as  to  directly  and  mate- 
rially affect  our  foreign  commerce?"  United 
States  V.  Hamburg- Amer.  P.  F.  A.  Gesell- 
«chaft,  (S.  D.  N.  Y.  1911)  200  Fed.  80G. 

Interstate  railroads.  —  The  act  applies  to 
interstate  railroads  as  carriers  conducting 
interstate  commerce,  and  one  of  the  principal 
instrumentalities  thereof.  United  States  v. 
Union  Pac.  R.  Co.,  (1912)  226  U.  S.  61,  33 
«.  Ct.  470,  67  U.  S.   (L.  ed.)   124. 

Railroad  acquiring  control  of  stock  of  com- 
peting  •  road.  •»  The  consolidation  of  two 
^reat  competing  systems  of  railroad  engaged 
in  interstate  codimerce  by  a  transfer  to  one 
•of  a  dominating  stock  interest  in  the  other 
■creates  a  combination  which  restrains  inter- 
state commerce  within  the  meaning  of  the 
statute,  because  in  destroying  or  greatly 
abridging  the  free  operation  of  competition 
theretofore  existing,  it  tends  to  higher  rates. 
It  directly  tends  to  less  activity  in  furnish- 
ing the  public  with  prompt  and  efficient  serv- 
ice in  carrying  and  handling  freight  and  in 
carrying  passengers,  and  in  attention  to  and 
prompt  adjustment  of  the  demands  of  pa- 
trons for  losses,  and  in  these  respects  puts 
interstate  commerce  under  restraint.  Nor 
does  it  make  any  differebce  that  rates  for 
the  time  being  may  not  be  raised  and  much 
monejr  be  spent  in  improvements  after  the 
combination  is  effected.  It  is  the  scope  of 
such  combinations  and  their  power  to  sup- 
press or  stifle  competition  or  create  monopoly 
which  determines  the  applicability  of  the 
act.  United  States  v.  Union  Pac.  R.  Co., 
(1912)  226  U.  S.  61,  33  S.  Ct.  63,  57  U.  S. 
(L.  ed.)   124. 

Railroads  engaged  in  mining  and  transport- 
ing coal  were  enjoined  from  performing  con- 
tracts between  them  which  were  in  restraint 
of  trade  in  United  States  v.  Lake  Shore  & 
M.  S.  Ry.  Co.,  (S.  D.  Ohio  1912)  203  Fed. 
295. 

Transportation  between  the  United  States 
and  Alaska  is  subject  to  control  under  this 
act.  United  States  v.  Paciiic  &  A.  Ry.  & 
Nav.  Co.,  (1913)  228  U.  S.  87,  33  S.  Ct. 
443,  57  U.  S.  (L.  ed.)  742. 

Selection  of  connections  by  carrier.  —  The 
right  of  a  carrier  to  select  its  connections 
must  be  admitted,  but  it  cannot,  in  consc- 
<iuence  of  such  right,  enter  into  agreement 
for  connections  not  from  natural  trade  rea- 
sons but  to  restrain  trade  by  preventing  and 
•destroying  competition.  United  States  v. 
Pacific  &  A.  Ry.  &  Nav.  Co.,  (1913)  228  U. 
S.  87,  33  S.  Ct.  443,  57  U.  S.   (L.  ed.)   742. 

The  unification  of  terminal  facilities  in  St. 
Louis  was  held,  under  the  circumstances,  to 
be  in  restraint  of  trade  and  in  violation  of 
the  Anti-Trust  Act.  United  States  v.  Ter- 
minal R.  Ass'n  of  St.  Louis,  (1912)  224  U. 
S.  383,  32  S.  Ct.  507,  56  U.  S.  (L.  ed.)  810, 
wherein  the  court  said:  "It  is  not  contended 
that  the  unification  of  the  terminal  facili- 
ties of  a  great  city  where  many  railroad  sys- 
tems center  is,  under  all  circumstances  and 
conditions,  a  combination  in  restraint  of 
,  trade  or  commerce.  Whether  it  is  a  facility 
in  aid  of  interstate  commerce  or  an  unrea- 
sonable   restraint    forbidden    bv    the    act    of 
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Congress,  as  construed  and  applied  by  this 
court  in  the  cases  of  Standard  Oil  (Jo.  of 
New  Jersey  v.  United  States,  (1911)  221  U. 
S.  1,  and  United  States  v.  American  Tobacco 
Co.,  (1911)  221  U.  S.  106,  will  depend  upon 
the  intent  to  be  inferred. from  the  extent  of 
the  control  thereby  secured  over  instrumen- 
talities which  such  commerce  is  under  com- 
pulsion to  use,  the  method  by  which  such 
control  has  been  brought  about  and  the  man- 
ner in  which  that  control  has  been  exerted. 
.  .  .  If,  as  we  have  already  said,  the  com- 
bination of  two  or  more  mere  terminal  com- 
panies into  a  single  system  does  not  violate 
the  prohibition  of  the  statute  against  con- 
tracts and  combinations  in  restraint  of  in- 
terstate commerce,  it  is  because  such  a  com- 
bination may  be  of  the  greatest  public  util- 
ity. But  when,  as  here,  the  inherent  condi- 
tions are  such  as  to  prohibit  any  other  rea- 
sonable means  of  entering  the  city,  the  com- 
bination of  every  such  facility  under  the  ex- 
clusive ownership  and  control  of  less  than 
all  of  the  companies  under  compulsion  to  use 
them  violates  both  the  first  and  second  sec- 
tions of  the  act,  in  that  it  constitutes  a  con- 
tract or  combination  in  restraint  of  com- 
merce among  the  states  and  an  attempt  to 
monopolize  commerce  among  the  states  which 
must  pass  through  the  gateway  at  St.  Louis." 

Passenger  transportation  business.  — 
Whether  the  statute  be  broadly  or  narrowly 
construed,  it  is  clear  that  it  prohibits  coni- 
binations  and  conspiracies  to  restrain  the 
business  of  transporting  passengers  when  ac- 
companied with  acts  of  oppression  and  at- 
tempts to  monopolize.  United  States  v. 
Hamburg- Amer.  P.  F.  A.  Gesellschaft,  (S.  D. 
N.  Y.  1911)  200  Fed.  806. 

Illegal  control  as  defense  to  suit.  —  It  was 
the  intention  of  the  anti-trust  act  and  the 
acts  amendatory  thereto,  that  the  courts 
should  not  be  used  to  enforce  any  agreement 
or  contract  entered  into  in  violation  of  that 
law.  Patterson  v.  Imperial  Window  Glass 
Co.,   (1914)   91  Kan.  201,  137  Pac.  955. 

"The  purchaser  of  property  from  an  ille- 
gal combination  is  bound  to  pay  the  pur- 
chase price,  and  so  is  one  who  receives  prop- 
erty from  it  upon  a  contract  to  sell  same  for 
it  at  certain  prices  by  a  certain  date,  or  ac- 
count to  it  for  those  prices  at  that  time,  if 
not  then  sold.  No  reason  can  be  given  why 
the  latter  obligation  is  not  as  much  enforce- 
able as  that  to  pay  the  purchase  price  in 
case  of  a  purchase,  'indeed,  it  is  well  settled 
that,  if  an  agent  of  another  has  in  the  prose- 
cution of  an  illegal  enterprise  of  his  princi- 
pal received  property  belonging  to  the  prin- 
cipal, he  is  bound  to  account  to  him  there- 
for, and  cannot  shield  himself  from  liability 
on  the  ground  of  illegality  of  the  enterprise." 
International  Harvester  Co.  of  America  v. 
Oliver.  (E.  D.  Ky.  1911)  192  Fed.  69. 

Intent.  —  Whether  a 'particular  act,  con- 
tract or  agreement  is  a  reasonable  and  nor- 
mal method  in  furtherance  of  trade  and  com- 
merce may,  in  doubtful  ca^es,  turn  upon  the 
intent  to  be  inferred  from  the  extent  of  the 
control  thereby  se<?ured  over  the  commerce 
affected,  as  well  as  by  the  method  which  was 
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UMd.  Of  courie,  if  the  neceaaary  result  is 
materially  to  restrain  trade  between  the 
states,  the  intent  with  which  the  thing  was 
done  is  of  no  consequence.  But  when  there 
is  only  a  probability,  the  intent  to  produce 
the  consequences  may  become  important. 
United  States  v.  Reading  Co.,  (1912)  226  U. 

8.  324,  33  8.  Ct.  90,  57  U.  S.  (L.  ed.)  243. 
Construction   by   state   courts.  —  In   First 

Nat.  Bank  of  Jeannettc,  Pa.  v.  Missouri 
Glass  Co.,  (1912)  169  Mo.  App.  374,  152  S. 
W.  378,  it  was  held  that  the  court  had  the 
right  to  pass  on  the  issue  raised  in  the  plead- 
ings, namely,  that  the  cause  of  action  was 
founded  on  an  agreement  that  was  ill^al  be- 
cause in  violation  of  the  Sherman  Anti-Trust 
Act,  and  was  conclusive  as  to  its  jurisdiction. 

The  degree  of  restraint  is  immateriaL  —  It 
ifl  sufficient  if  the  contract  is  of  such  a  char- 
acter, as,  with  wrongful  purpose,  to  directly 
affect  trade,  or  if  it  only  tends  to  do  so.  If 
the  purpose  of  the  agreement  or  conspiracy 
is  to  restrain  trade  within  the  meaning  of 
the  act,  it  can  make  no  difference  if  in  a  par- 
ticular case  it  only  affected  a  very  small  part 
of  that  trade.  United  States  v.  Patterson, 
(S.  D.  Ohio  1912)  201  Fed.  697. 

Patents. -^  Rights  conferred  by  patents 
while  definite  and  extensive  do  not  give  any 
more  than  other  rights  an  universal  license 
against  the  positive  prohibition  of  the  Sher- 
man Act.  Standard  Sanitary  Mfg.  Co.  v. 
United  States,  (1912)  226  U.  S.  20,  33  S.  Ct. 

9,  57  U.  S.  (L.  ed.)   107. 

Does  not  change  patent  law.  —  All  men 
know  that  Congress  never  intended  when  it 
parsed  the  Sherman  act  to  change  the  patent 
law.  It  did  not  do  so.  The  patentee  may, 
in  spite  of  that  law,  monopolize  for  the  term 
of  his  patent  the  thing  which  he  or  his  as- 
signor invented.  But  neither  at  common  law 
nor  in  this  country  by  statute  has  he  ever 
had  a  right  to  monopolize  anything  else.  As 
to  everything  not  validly  claimed  in  his  pat- 
ent he  is  as  other  men.  If  by  the  common 
law  or  the  statutes  of  the  state  or  by  the 
enactments  of  Congress  men  are  forbidden 
to  restrain  trade  or  to  monopolize  it,  a 
patentee  may  not  restrain  trade  or  attempt 
to  monopolise  it  in  anything  except  that 
which  is  covered  by  his  patent.  United 
States  V.  Standard  Sanitary  Mfg.  Co.,  (C. 
C.  Md.  1911)  191  Fed.  172;  United  States 
V.  Patterson,  (S.  D.  Ohio  1913)  205  Fed. 
292. 

"Protection  by  patent  is  established  by 
Congress.  It  is  not  a  constitutional  guar- 
anty, but  depends  wholly  on  the  statutes. 
An  act  of  Congress  directed  against  evils 
which  were  assumed  to  arise  from  the  mo- 
nopolistic combination  of  those  engaged  in 
interstate  commerce  comes  from  the  same 
source  and  carries  the  same  obligation  of  en» 
forcement  as  do  the  patent  laws.  No  word 
or  phrase  in  the  Sherman  anti-trust  act  re- 
veals an  intent  to  exempt  the  owners  of  pat- 
ents from  its  sweeping  provisions  against 
monopolistic  combination.  We  are  unable 
to  perceive  any  underlying  reason  for  sup- 
posing that  by  implication  growing  out 
of    economic    or    business    conditions    such 
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an  exemption  was  intended.  There  ip- 
pears  to  be  no  inherent  natural  distinc- 
tion between  owners  of  patenta  and  own- 
ers of  oil  which  would  justify  ih«  ip- 
plication  of  the  statute  to  one  and  not  to 
the  other.  The  conclusion  seems  to  folUm 
that  the  comprehensive  condemnation  of  tbe 
act  against  every  person  who  monopolisn- 
interstate  commerce  by  combination  with 
others  includes  holders  of  patenta  aa  well  ss 
others."  United  Shoe  Machinery  Co.  ▼.  La 
Chapelle,  (1912)  212  Maaa.  467,  99  N.  £. 
289,  Ann.  Cas.  1913D  715. 

The  statute  does  not  refef  to  that  kind  of 
a  restraint  of  interstate  conounerce  whieb 
may  arise  from  reasonable  and  legal  condi- 
tions imposed  upon  the  assignee  or  licensee 
of  a  patent  by  tne  owner  thereof,  reatrictinfr 
the  terms  upon  which  the  article  may  be  used 
and  the  price  to  be  demanded  therefor. 
Henry  v.  A.  B.  Dick  Co.,  (1912)  224  U.  S.  1, 
32  S.  C:t.  364,  56  U.  S.  (L.  ed.)  645.  Ana. 
Cas.  1913D  880. 

Only  such  contracts  and  combiaationa  are 
within  the  act  as,  by  reason  of  intent  or  the 
inherent  nature  of  the  contemplated  acts, 
prejudice  the  public  interests  by  unduly  re- 
stricting competition  or  unduly  obstructing 
the  course  of  trade.  Nash  t.  United  States. 
(1913)  229  U.  S.  373,  33  S.  Ct.  780,  57  U.  S. 
(L.  ed.)   1232. 

Persona  entering  combination  already  io- 
itiated.  — The  phrase  ''engage  in  such  combi- 
nation or  conspiracy"  is  used  in  a  brosd 
sense,  and  includes  not  only  such  persons  ss 
initiate  a  conspiracy,  but  also  thoee  who 
afterwards  engage  therein.  United  States  v. 
New  Departure  Mfg.  Co.,  (W.  D.  N.  Y.  1913) 
204  Fed.  107. 

An  agreement  between  a  labor  union  and  a 
manufacturer  wherebv  the  parties  concerned 
amicably  adjusted  their  differences  by  ex- 
ecuting writings  containing  expressions  of 
mutual  friend^ ip  and  consideration,  and 
provisions  that  the  company  would  not  sue 
because  of  past  controversies,  that  it  woaM 
establish  union  wages,  hours  of  labor,  and 
conditions  of  employment,  and  that  the  labor 
organizations  on  their  part  commended  the 
product  of  the  company  to  their  members, 
sympathizers,  and  friends,  is  not  unlawful  as 
restricting  competition  and  tending  to  create 
a  monopoly  in  favor  of  members  of  the  union, 
to  the  exclusion  of  all  others  seeking  employ- 
ment. Post  V.  Buck's  Stove  A  Range  Cow 
(C.  C.  A.  8th  Cir.  1912)  200  Fed.  918. 

^'Restraint  of  trade.**  —  It  is  now  well  set- 
tled that  the  words  "restraint  of  trade"  ia 
the  act  are  to  be  construed  as  indudiitf 
"restraint  of  competition."  Full,  free,  and 
un trammeled  competition  in  all  branches  ci 
interstate  commerce  is  the  desideratum  to  be 
secured.  United  States  v.  Eastern  States 
Retail  Lumber  Dealers'  Ass'n,  (S.  D.  N.  Y. 
1912)   201  Fed.  581. 

This  act  "does  not  forbid  or  restrain  the 
power  to  make  normal  and  usual  contracts 
to  further  trade  by  resorting  to  all  normal 
methods,  whether  by  agreement  or  otherwise, 
to  accomplish  such  purpose;  the  words  're- 
straint of  trade'  should  be  given  a 
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which  would  not  destroy  the  individual  right 
of  contract,  and  render  difficult  if  not  Im- 
poesible  any  moyement  of  trade  in  the  char- 
acter of  interstate  commerce,  the  free  move- 
ment of  which  it  was  the  purpose  of  the 
statute  to  protect."  United  States  v.  Read- 
ing Co.,  <1912)  226  U.  S.  324,  33  S.  Ct.  90, 
67  U.  S.   (L.  ed.)   243. 

Instmmentalities  of  interstate  commerce. 
—  Tugs  employed  in  the  business  of  towing, 
into  and  out  of  harbors  and  between  ports, 
vessels  engaged  in  interstate  commerce,  and 
in  the  lightering  and  wrecking  of  vessels 
so  engaged,  are  themselves  instrumental- 
ities of  interstate  commerce.  United  States 
V.  Great  Lakes  Towing  Co.,  (N.  D.  Ohio 
1913)   208  Fed.  733. 

Involuntary  restraints.  —  This  section  of 
the  act  18  not  confined  to  voluntary  re- 
straints, as  where  persons  engaged  in  inter- 
state trade  or  commerce  agree  to  suppress 
competition  among  themselves,  but  includes 
as  well  involuntary  restraints,  as  where  per- 
sons not  so  engaged  conspire  to  compel  ac- 
tion by  others,  or  to  create  artificial  condi- 
tions, which  necessarily  impede  or  burden  the 
due  course  of  such  trade  or  commerce  or  re- 
strict the  common  liberty  to  engage  therein. 
United  States  v.  Patten,  (1913)  226  U.  S. 
525,  33  S.  Ct.  141,  67  U.  S.  (L.  ed.)  333,  44 
Ii.R.A.(N.S.)  325. 

Cornering  the  market.— -A  conspiracy  to 
"run  a  corner"  in  the  available  supply  of  a 
staple  commodity,  such  as  cotton,  normally 
a  subject  of  trade  and  commerce  among  the 
states,  and  thereby  to  enhance  artificially  its 
price  throughout  the  country  and  to  compel 
all  who  have  occasion  to  obtain  it  to  pay 
the  enhanced  price  or  else  to  leave  their 
needs  unsatisfied,  is  within  the  terms  of  this 
section.  United  States  v.  Patten,  (1913) 
226  U.  S.  525,  33  S.  Ct.  141,  67  U.  S.  (L. 
ed.)  333,  44  L.R.A.(N.S.)   325. 

Necessity  for  action  by  Interstate  Com- 
merce Commission.  -7-  The  conduct  of  the  car- 
rier is  not  subject  to  judicial  review  in  a 
criminal  or  civil  case  until  it  has  been  sub- 
mitted to  and  passed  upon  by  the  Interstate 
Commerce  Commission.  United  States  v. 
Pacific  A  A.  Rv.  &  Nav.  Co.,  (1913)  228  U.  S. 
87,  33  S.  Ct.  443,  57  U.  S.  (L.  ed.)  742. 

Contracts  affecting  production,  transporta- 
tion and  sale  of  coal.  —  In  United  States  v. 
Reading  Co.,  (1912)  226  U.  S.  324,  33  S.  Ct. 
90,  67  U.  S.  (L.  ed.)  243,  the  court  with 
reference  to  certain  contracts  afl'ecting  the 
production,  transportation  and  sale  of  coal, 
between  railroads  and  coal  mining  compa- 
nies, said:  "It  is  not  essential  that  these 
contracts  considered  singly  be  unlawful  as  in 
restraint  of  trade.  So  considered,  they  may 
be  wholly  innocent.  Even  acts  absolutely 
lawful  may  be  steps  in  a  criminal  plot.  But 
a  series  of  such  contracts,  if  the  result  of  a 
concerted  plan  or  plot  between  the  defend- 
ants to  thereby  secure  control  of  the  sale  of 
the  independent  coal  in  the  markets  of  other 
states,  and  thereby  suppress  competition  in 
prices  between  their  own  output  and  that  of 
the  independent  operators,  would  oome  plain- 
ly within  the  terms  of  the  statute,  and  as 
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parts  of  the   scheme  or   plot  would  be  un- 
lawful." 

Agreement  regarding  sale  of  copyrighted 
books. —  This  statute  is  applicable  to  an 
agreement  in  restraint  of  trade  regarding  the 
sale  of  copyrighted  books  whereby  the  re- 
tailer is  compelled  to  sell  to  purchasers  at  a 
price  fixed  by  the  publisher.  Straus  v.  Amer- 
ican Publishers'  Ass'n,  (1913)  231  U.  S.  222, 
34  S.  Ct.  84. 

Combination  for  efficiency.  —  A  combination 
which  is  simply  an  effort  after  greater  effi- 
ciency is  not  in  violation  of  the  act.  United 
States  V.  Winslow,  (1913)  227  U.  S.  202,  33 
S.  Ct.  263,  67  U.  S.  (L.  ed.)  481. 

Single  shipment.  —  There  may  be  a  con- 
spiracy under  the  act  with  reference  to  a 
single  shipment.  Steers  v.  United  States, 
(C.  C.  A.  6th  Cir.  1911)  192  Fed.  1. 

''A  single  contract  for  the  employment  in 
labor  of  one  person  is  far  away  from  inter- 
state commerce.  But  when  it  is  alleged  that 
it  is  one  amon^  others  with  ninety  per  cent, 
of  all  those  skilled  in  a  particular  manufac- 
ture, and  that  that  kind  of  manufacture  is 
controlled  by  a  combination  formed  of  many 
previously  competing  persons  which  monopo- 
lizes all  or  substantially  all  interstate  com- 
merce of  that  kind,  the  single  contract  for 
labor  loses  its  individual  aspect  in  the  larger 
relation  it  bears  to  the  monopoly  in  inter- 
state commerce.  As  a  single  incident  it  may 
be  harmless.  As  an  integral  part  of  an  un- 
lawful scheme  for  monopolizing  commerce  be- 
tween the  states  which  cannot  be  perpetuated 
successfully  without  contracts  of  like  tenor 
with  all  practicing  a  similar  craft,  it  par- 
takes of  the  illegality  of  the  scheme."  Unit- 
ed Shoe  Machinery  Co.  v.  La  Chapelle, 
(1912)  212  Mass.  467,  99  N.  £.  289,  Ann. 
Cas.  1913D  715. 

A  combination  of  citizens  to  enforce  an  or- 
dinance, though  the  ordinance  is  invalid  be- 
cause in  violation  of  the  commerce  clause,  is 
not  a  combination  prohibited  by  this  act 
where  the  citizens  act  in  good  faith  under 
the  belief  that  the  ordinance  is  valid.  Citi- 
zens* Wholesale  Supply  Co.  v.  Snyder,  (C.  C. 
A.  3d  Cir.  1913)  201  Fed.  907,  wherein  the 
court  said:  "Of  course,  an  ordinance  that 
confiicts  with  the  commerce  clause  must  ulti- 
mately give  way;  but  we  cannot  assent  to 
the  proposition  that  two  persons  cannot  com- 
bine in  good  faith  to  take  action  in  the  courts 
under  such  an  ordinance  without  being  ex- 
posed to  the  sanctions  of  the  Anti-Trust  Act. 
A  citizen  has  a  right  to  act  in  good  faith 
upon  the  belief  that  a  law  or  an  ordinance 
passed  by  constituted  authority  is  valid. 
Prima  facie  it  ta  valid,  and  although  his 
belief  may  no  doubt  be  erroneous  now  and 
then,  and  he  may  have  his  labor  and  cost 
for  his  pains,  we  think  it  clear  that  even 
then  he  is  not  to  be  treated  as  a  deliberate 
wrongdoer.  We  cannot  suppose  that  the  gen- 
eral words  of  the  Anti-Trust  Act  were  in- 
tended to  include  an  agreement  in  good  faith 
to  test  a  municipal  ordinance  in  the  courts. 
Such  a  construction  would  impose  an  extra- 
ordinary burden  upon  the  citizen,  and  could 
only  be  justified  by  unmistekable  language. 
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It  would  require  very  plain  speaking  to  make 
U8  believe  that  Congress  had  said,  in  effect, 
that  c'itixens  while  acting  in  good  faith  to 
redress  the  violation  of  an  ordinance  prima 
facie  valid,  or  even  of  fairly  doubtful  valid- 
ity, must  anticipate  the  decision  of  some  ul- 
timate tribunal,  and  must  do  so  at  the  risk 
of  being  fined  or  imprisoned  if  their  forecast 
should  be  wrong.  Ihe  policy  of  the  law  en- 
courages the  peaceful  settlement  of  disputes, 
and  we  see  nothing  in  the  conduct  of.  the 
merchantB*  association  that  was  deserving  of 
blame.  In  good  faith  and  on  plausible 
grounds  they  believed  the  law  to  be  with 
tliem,  and  they  had  a  right  to  try  out  such 
a  controversy  in  the  courts,  although  the 
litigation  might  be  expensive  for  their  an- 
tagonist as  well  ajB  for  themselves.  No  prece- 
dent has  been  cited  that  supports  the  plain- 
tiffs position;  but  on  the  analogous  subject 
of  false  imprisonment  there  are  numerous 
cases  to  the  contrary.  Plaintiffs  have  often 
been  denied  the  right  to  recover  damages, 
although  they  have  been  actually  imprisoned 
for  violating  an  invalid  law  or  ordinance." 

Combination  of  transatlantic  lines.  —  An 
agreement  between  certain  steamship  compa- 
nies for  the  formation  of  an  association  re- 
lating to  the  carriage  of  steerage  passengers 
between  the  United  States  and  Europe  which 
contemplates  the  solicitation  of  business,  the 
making  of  contracts  of  carriage,  the  taking 
on  board  of  passengers,  and  the  actual  com- 
mencement of  transportation  within  the  ter- 
ritory of  the  United  States  and  which  shows 
a  division  of  traffic  into  stated  percentages, 
contains  stipulations  for  the  pooling  of  re- 
ceipts, and  embraces  provisions  to  secure  its 
enforcement,  and  operates  to  give  the  parties 
to  the  agreement  a  virtual  monopoly  of  that 
part  of  the  foreign  commerce  of  the  United 
States  within  the  scope  of  the  combination, 
is  within  the  prohibition  of  this  act.  United 
States  v.  Hamburg- Amor.  P.  F.  A.  GescU- 
schaft,   (S.  D.  N.  Y.  1911)   200  Fed.  80G. 

Contract  to  refrain  from  selling  to  an  in- 
dividual or  class.  —  A  contract  between  many 
engaged  in  the  same  busini'ss  to  refrain  from 
selling  to  an  individual  or  a  class  would  be 
an  illegal  restraint  of  trade  under  the  Sher- 
man Act,  unenforceable  at  law  and  subject- 
ing the  participants  to  a  criminal  prosecu- 
tion thereunder.  Such  a  contract  might  be 
express  or  implied,  or  consist  of  a  mere 
combination  or  conspiracy  to  accomplish  that 
end.  No  definite  form  of  agreement  is  re- 
quired. United  States  v.  Southern  Wholesale 
Twrocers*  Ass'n,  (N.  D.  Ala.  1913)  207  Fed. 
434. 

Necessity  of  overt  act.  —  This  act  punishes 
the  conspiracies  at  which  it  is  aimed  on  the 
common  law  footing — that  is  to  say,  it  does 
not  make  the  doing  of  any  act  other  than 
the  act  of  conspiring  a  condition  of  liability. 
The  decisions  as  to  the  relations  of  a  subse- 
quent overt  act  to  crimes  under  Rev.  Stat., 
§  5440  (2  Fed.  Stat.  Annot.  247),  in  Hyde 
v.  United  States,  (1912)  22o  U.  S.  347,  32 
S.  Ct.  793,  56  U.  S.  (L,  ah)  1114.  and 
Brown  v.  Elliott,  (1912)  225  U.  S.  392,  32 
S.  Ct.  812,  56  U.  S.    (L.  ed.)    1136,  have  no 


bearing  upon  a  statute  that  dees  not  cootaii 
the  requirement  found  in  that  section.  Nub 
v.  United  SUtes,  (1913)  229  U.  S.  373,33 
S.  Ct.  780,  67  U.  S.   (U  ed.)  1232. 

Pleading  and  evidence.  —  In  a  prosecutioa 
for  conspiracy  it  is  not  necessary  to  alkge 
or  prove  that  the  conspirators  themaeka 
were  all  traders.  Nash  v.  United  States, 
(1913)  229  U.  S.  373,  33  S.  Ct.  780,  57  U.a. 
(L.  ed.)    1232. 

The  disintegration  aimed  at  by  the  lUtite 
does  not  extend  to  reducing  all  maaufactun 
to  isolated  units  of  the  lowest  degree.  Unit- 
ed SUtes  V.  Winslow,  (1913)  227  U.  S.  2(K, 
33  S.  Ct.  253,  57  U.  S.   (L.  ed.)  481. 

Order  of  bringing  civil  and  criminal  tctiots. 
—  This  act  provides  for  a  criminal  proceed- 
ing to  punish  violations  and  suits  io  equitr 
to  restrain  such  violations,  and  the  suits  maj 
be  brought  simultaneously  or  succcsuTdT. 
The  order  of  their  bringing  must  depend 
upon  the  Government;  the  dependence  of 
their  trials  cannot  be  fixed  by  a  hard  aid 
fast  rule  or  made  imperatively  to  turn  upon 
the  character  of  the  suit.  Circumstaiieei 
may  determine  and  are  for  the  consideratioi 
of  the  court.  An  imperative  rule  that  tfae 
civil  suit  must  wait  the  trial  of  the  criminal 
action  might  result  in  injustice  or  take  froa 
the  statute  a  great  deal  of  its  power.  Stand- 
ard Sanitary  Mfg.  Co.  v.  United  Statei 
(1912)  226  U.  S.  20,  33  S.  Ct  9,  67  U.  S. 
(L.  ed.)    107. 

Indictment.  ^>  The  offense  under  this  8e^ 
tion  permits  in  one  count  an  allegation  d 
only  a  single  transaction — that  is,  an  auc- 
tion of  msJcing  one  contract,  or  enesging  ii 
one  combination  or  conspiracy — so  &at  whik 
by  virtue  of  the  decisions  of  the  Supraar 
Court  in  United  States  v.  Kissel,  (1910)  SIS 
U.  S.  601,  607,  31  Sup.  Ct.  124,  54  L.  ed.  llfii 
and  United  SUtes  v.  Barber,  (1911)  219  U. 
S.  72,  78,  31  Sup.  Ct.  209,  55  L.  ed.  99,  iflcfe 
a  combination  or  conspiracy,  when  oace  ef- 
fected, may  be  continuous,  yet  only  one  ooa- 
tract  or  one  conspiracy  can  properly  be  al- 
leged in  any  one  count.  United  States  ^^ 
Winslow,   (D.  C.  Mass.  1912)    195  Fed.  SIS. 

As  to  the  sufficiency  of  an  indictment,  se« 
United  States  v.  New  Departure  Mfg.  Co. 
(W.  D.  N.  Y.  1913)  204  Fed.  107;  Corey  t. 
Independent  Ice  Co.,  (D.  C.  Mass.  1913)  9' 
Fed.  459. 

This  act  is  cited  in  Winfree  v.  Riversdr 
Cotton  Mills,  (a912)  113  Va.  717,  75  S,  L 
309. 

Combination  controlling  ninety  per  cent  d 
a  necessity.  —  "Tlie  earlier  conception  of  i 
monopoly  was  a  grant  of  an  exclusive  ri^^ 
from  the  sovereign  power.  This  still  dete 
with  accuracy  that  which  an  inventor  I^ 
ceives  under  the  patent  laws.  But  in  a  widff 
sense  monopoly  denotes  a  combinatioo,  or- 
ganization or  entity  so  extensive,  exclusi^ 
and  unified,  that  its  tendency  is  to  prentt 
competition  in  its  comprehensive  sense,  vitk 
the  consequent  power  to  control  prices  to» 
the  public  harm.  .  .  .  But  whatever  mtj 
be  the  precise  definition  of  the  word  *b»- 
nopoly'  as  used  in  this  statute,  a  hosioe^ 
device   bv   which   a   considerable   number  of 
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competing  corporations  are  welded  into  a 
single  corporate  entity,  which  controls  from 
90  to  95  per  cent,  of  the  commerce  of  the 
country  in  a  particular  branch  required  for 

Vol.  VII,  p.  340,  sec.  2. 


the  economical  production  of  a  necessity  of 
mankind,  is  a  monopoly/'  United  Shoe  Ma- 
chinery Co.  V.  La  Chapelle,  (1912)  212  Mass. 
467,  99  N.  £.  289,  Ann.  Cas.  1913D  715. 


Three  distinct  offenses.  — In  this  section 
are  found  three  distinct  offenses,  perhaps 
four:  Monopolizing,  attempting  to  monopo- 
lize, and  combining  or  conspiring  to  monopo- 
lize. Monopolization  and  attempting  to  mo- 
nopolize are  held  to  be  distinct  offenses. 
And  the  charge  of  monopolizing  will  support 
a  verdict  of  attempting  to  monopolize.  A 
cons{>iracy  to  monopolize  trade  is  one  thing, 
and  it  is  very  like  a  conspiracy  in  restraint 
of  trade;  but  the  monopoly  is  the  result  of 
the  conspiracy.  It  is  the  accomplished  thing. 
But  the  statute  makes  the  act  of  monopoliz- 
ing also  an  offense.  United  States  v.  Patter- 
son, (S.  D.  Ohio  1912)  201  Fed.  697. 

Indictment.  —  This  section  impliedly  per- 
mits an  indictment  for  building  up  a  mo- 
nopoly, as  well  as  inaugurating  it  or  main- 
taining it,  and  therefore  may  relate  to  a 
series  of  acts  following  each  other,  all  cov- 
ered into  one  indictment  or  count,  without 
the  indictment  or  count  being  chargeable 
with  duplicity.  United  States  v.  Winslow, 
(D.  G.  Mass.  1912)  195  Fed.  578. 

An  indictment  was  held  not  bad  for  du- 
plicity in  United  States  v.  Patterson,  (S.  D, 
Ohio  1912)  201  Fed.  697.  The  court  said: 
"The  offenses  charged  grow  out  of  the  same 
transactions,  are  of  the  same  class,  and  each 
count  charges  a  separate  and  distinct  of- 
fense. They  may  be  joined  in  one  indict- 
ment. Rev.  Stat.  U.  S.  §  1024.  It  is  true 
that  the  offense  of  monopolizing  charged  in 
the  third  count  is  committed  every  day  dur- 
ing the  continuance  of  the  monopoly,  and  no 
count  may  contain  more  than  one  offense; 
but  it  is  the  same  monopoly,  the  continuance 
of  which  during  the  three  years  is  complained 
of,  and  in  reality  there  is  but  one  offense, 
brought  about  through  the  conspiracy  and 
illegal  acts  the  defendants  are  charged  with 
prior  to  the  three  ^ears.  But  the  defendants 
are  not  charged  with  continuing  a  monopoly. 
They  are  charged  with  monopolizing  by  con- 
tinuing to  carry  on  the  business  of  the  Na- 
tional Cash  Register  Company  augmented 
prior  to  the  three  years  by  the  illegal  means 
set  forth  in  the  first  count.  The  illegal  acts 
complained  of  have  resulted  in  only  one  mo- 
nopoly. A  monopoly,  when  established,  is  in 
its  very  nature  a  continuous  offense.  It  is 
here  that  Justice  Holmes'  remarks  in  United 
States  V.  Kissel,  218  U.  S.  601,  607,  31  Sup. 
Ct.  124,  126  (54  L.  ed.  1168),  are  applicable. 
He  says:  'But  when  the  plot  contemplates 
bringing  to  pass  a  continuous  result  that 
will  not  continue  without  the  continuous  co- 
operation of  the  conspirators  to  keep  it  up, 
and  there  is  such  continuous  co-operation,  it 
is  a  perversion  of  natural  thought  and  of 
natural  language  to  call  such  continuous  co- 
operation a  cinematographic  iieries  of  distinct 
conspiracies,  rather  than  to  call  it  a  single 
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one.'  It  is  true  he  was  speaking  of  conspira- 
cies, but  the  reasoning  which  proves  a  con- 
tinued conspiracy  to  be  only  one  rather  than 
a  series  of  distmct  conspiracies  would  dem- 
onstrate the  unity  of  a  continued  monopoly." 

When  there  is  a  general  charge  of  restraint 
of  all  trade  in  a  certain  commodity,  and  the 
specific  facts  alleged  show  that,  if  true,  the 
defendants  have  restrained  a  part  of  that 
trade,  an  offense  against  the  laws  of  the 
United  States  has  been  alleged.  United 
States  V.  Patterson,  (S.  D.  Ohio  1912)  201 
Fed.  697. 

In  United  States  ▼.  Patterson,  (S.  D.  Ohio 
1912)  201  Fed.  697,  the  court,  having  before 
it  the  sufficiency  of  an  indictment  charging 
conspiracy  in  restraining  trade  in  cash  regis- 
ters, said:  "The  defendants  claim  that  there 
is  really  no  charge  of  conspiracy  to  do  the 
things  set  forth  in  the  indictment,  but  that 
the  charge  amounts  to  nothing  more  or  less 
than  that  the  defendants  did  the  things  de- 
scribed in  the  indictment;  that  is  to  say,  the 
indictment  charges  that  in  carrying  on  their 
business  the  defendants  did  the  things 
charged  with  intent  to  restrain  the  free  fiow 
of  interstate  commerce,  but  does  not  charge 
that  the  defendants  agreed,  or  combined,  by 
concerted  action  to  accomplish  an  unlawful 
purpose,  and  that  it  charges  the  concerted 
action,  or  the  'concurrent  action,'  as  being 
the  conspiracy  itself.  There  seems  to  be  no 
merit  in  this  claim,  for  the  reason  that  the 
defendants  are  distinctly  charged  with  con- 
spiracy in  the  direct  restraint  of  trade  in 
cash  registers,  and  particularly  the  trade  in 
cash  registers  carried  on  by  the  several  cash 
register  companies  other  than  the  National 
Cash  Register  Company  named,  and  that 
they  adopted  a  plan  which  involved  the  do- 
ing of  certain  things  which  were  done  all 
with  the  intent  to  restrain  the  free  flow  of 
interstate  trade  as  carried  on  by  the  other 
concerns  named.  The  indictment  clearly 
charges  the  defendants  with  devising  a 
scheme  involving  the  doing  of  certain  things 
in  restraint  of  trade  through  a  concerted 
plan*  adopted  for  the  purpose  and  carried  on 
through  concerted  action  and  continuous  en- 
deavor. It  does  not  specifically  allege  the 
agreement  to  do  the  unlawful  acts  com- 
plained of,  but  the  acts  alleged  necessarily 
involve  a  continuing  agreement  to  do  them. 
The  'plan'  is  set  forth  and  the  way  it  was 
carried  out  is  alleged.  Justice  Holmes  says: 
*A  conspiracy  in  restraint  of  trade  is  differ- 
ent from  and  more  than  a  contract  in  re- 
straint of  trade.  A  conspiracy  is  constituted 
by  an  agreement,  it  is  true,  but  it  is  the 
result  of  the  agreement,  rather  than  the 
agreement  itself,  just  as  a  partnership,  al- 
though constituted  by  a  contract,  is  not  the 
contract  but  a  result  of  it.'     United  States 
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V.  Kissel,  218  U.  8.  601,  608,  31  Sup.  Ct.  124, 
126  (54  L.  ed.  1168).  ThU  it  sufficient  in 
the  law  to  meet  the  requirements  of  an  in- 
dictment under  this  statute." 

Under  this  act  no  overt  act  is  necessary  to 
the  commission  of  the  offense  of  conspiracy 
in  rc!itraint  of  trade  or  commerce.  United 
States  V.  Patterson,  (S.  D.  Ohio  1012)  201 
Fed.  697. 


The  anti-trust  act  is  one  of  generic  tenn». 
and  it  is  not  sufficient  to  charge  a  crime  in 
the  general  language  of  such  a  statute;  bat 
the  specific  acts  constituting  the  offense  must 
be  set  forth  with  reasonable  particularity  oi 
time,  place,  and  circumstance.  United  States 
y.  Patterson,  (S.  D.  Ohio  1912)  201  Fed.  697. 


Vol.  Vil,  p.  344,  sec.  3. 

Oklahoma.  —  When  Oklahoma  and  Indian 
Territories  became  transformed  into  the  state 
of  Oklahoma,  this  section  ceaaed  to  have 
force  within  the  boundaries  of  the  state. 
By  the  provisions  of  the  Enabling  Act  and 

Vol.  VII,  p.  344,  sec.  4. 

Suit  in  state  courts.  —  Whether  an  original 
action  can  be  maintained  in  the  state  courts 
seeking  an  injunction  and  to  recover  dam- 
ages under  the  Sherman  law  is  raised  but 
not  decided  in  Straus  v.  American  Publish- 
ers' Asan,  (1913)  231  U.  S.  222,  34  S.  Ct. 
84. 

Each  case  decided  on  own  facts.  —  Each 
case  under  the  Sherman  Act  must  stand  upon 
its  own  facts,  and  decrees  in  other  cases  with 
dissimilar  facts  are  not  precedents  to  be  fol- 
lowed. United  States  v.  Union  Pac.  R.  Co., 
(1913)  220  U.  S.  470,  33  S.  Ct.  162,  67  U.  S. 
(L.  ed.)   306. 

Remedies  afforded  by  statnte.  —  In  United 
States  V.  Union  Pac.  R.  Co.,  (1912)  226  U. 
S.  61,  33  S.  Ct.  63,  67  U.  S.  (L.  ed.)  124, 
wherein  the  court  reached  the  conclusion  that 
the  Union  Pacific  Railroad  Company  by  ac- 
quiring  control  of  the  stock  of  the  Southern 
Pacific  Railroad  Company  effected  a  combi- 
nation in  restraint  of  trade,  the  court,  com- 
menting on  the  relief  to  be  granted,  said: 
"The  remedies  provided  in  the  statute,  gen- 
erally speaking,  were  said  by  this  court  in 
the  Standard  Oil  case,  221  U.  S.  78,  to  be 
two- fold  in  character  .  .  .  :  '1st.  To  for- 
bid the  doing  in  the  future  of  acts  like  those 
which  we  have  found  to  have  been  done  in 
the  past  which  would  be  violative  of  the 
statute.  2d.  The  exertion  of  such  measure 
of  relief  as  will  effectually  dissolve  the  com- 
bination found  to  exist  in  violation  of  the 
statute,  and  thus  neutralize  the  extension 
and  continually  operating  force  which  the 
poBsession  of  the  power  unlawfully  obtained 
has  brought  and  will  continue  to  bring 
about.'  In  applying  this  general  rule  of  re- 
lief we  must  deal  with  each  case  as  we  find 
it,  and  in  the  present  one  the  object  to  be 


the  Constitution  the  Territorial  Anti-Trust 
Act  alone  was  adopted  and  continued  in  force 
in  the  state  of  Oklahoma.  State  v.  Coyle» 
(1912)   7  Okla.  Crim.  50,  122  Pac.  243. 


attained  is  to  restrain  the  operation  of  and 
effectually  terminate  the  combination  created 
by  the  transfer  of  the  stock  to  the  Union 
Pacific  Company.  In  that  view  the  decree 
to  be  entered  in  the  District  Court  shall  pro- 
vide an  injunction  against  the  right  to  vote 
this  stock  while  in  the  ownership  or  control 
of  the  Union  Pacific  Company,  or  any  corpo- 
ration owned  by  it,  or  while  held  by  any 
corporation  or  person  for  the  Union  Pacific 
Company,  and  forbid  any  transfer  or  dispo- 
sition thereof  in  such  wise  as  to  continue  its 
control,  and  shall  provide  an  injunction 
against  the  payment  of  dividends  upon  such 
stock  while  thus  held,  except  to  a  receiver 
to  be  appointed  by  the  District  Court  to  col- 
lect and  hold  such  dividends  until  disposed 
of  by  the  decree  of  the  court." 

Nature  of  decree.  —  "The  main  purpose  of 
the  act  is  to  forbid  combinations  and  con- 
spiracies in  undue  restraint  of  trade  or  tend- 
ing to  monopolize  it,  and  the  object  of  equi- 
table proceedings  is  to  decree,  by  as  effectual 
means  as  a  court  may,  the  end  of  such  un- 
lawful combinations  and  conspiracies.  So  far 
as  is  consistent  with  this  purpose  a  court  of 
equity  dealing  with  such  combinations  should 
conserve  the  property  interests  involved,  but 
never  in  such  wise  as  to  sacrifice  the  object 
and  purpose  of  the  statute.  The  decree  of 
the  courts  must  be  faithfully  executed,  and 
no  form  of  dissolution  be  permitted  that  in 
substance  or  effect  amounts  to  restoring  the 
combination  which  it  was  the  purpose  of 
the  decree  to  terminate."  United  States  v. 
Union  Pac.  R.  Co.,  (1913)  226  U.  S.  470. 

This  section  was  dted  in  McKinney  v.  Kan- 
sas Natural  Gas  Co.,  (D.  C.  Kan.  1913)  206 
Fed.  772. 


Vol.  VII,  p.  345,  sec.  7. 

Who  may  sue.  —  A  stockholder  cannot 
maintain  a  suit  at  law  authorized  by  this 
section  for  injury  to  the  business  of  his  cor- 
poration whereby  the  value  of  his  stock  is 
impaired.  The  right  of  action  created  by 
this  section  is  in  the  corporation  alone,  rep- 
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resenting  all  its  stockholders.  Corey  v.  In- 
dependent Ice  Co.,  (D.  C.  Mass.  1913)  207 
Fed.  450. 

Jurisdiction.  —  Under  this  s'ection,  without 
respect  to  the  amoimt  in  controversy,  an  ac- 
tion may  be  brought  in  the  district  in  which 
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the  defendant  resides  or  is  found.  Strout  v. 
United  Shoe  Machinery  Co.,  (D.  C.  Mass. 
1912)   195  Fed.  313. 

It  is  essential,  in  order  to  support  the 
jurisdiction  of  the  court,  that  it  shall  appear 
somewhere  on  the  record  either  in  the  appli- 
cation for  the  writ  or  accompanying  its  serv- 
ice or  in  the  pleadings  or  the  findings  of  the 
court  that  the  defendant  is  engaged  in  busi- 
ness in  the  district.  Dobson  v.  Farben- 
fabriken  of  Elberfeld  Co.,  (£.  D.  Pa.  1913) 
206  Fed.  125. 

Limitations.  —  A  cause  of  action  for  dam- 
ages against  several  persons  for  conspiracy 
to  injure  the  plaintiff  in  its  business  by  an 
unlawful  agreement  besins  to  run  only  from 
the  time  the  plaintiff  had  knowledge  of  the 
facts  giving  rise  to  the  cause.  American  To- 
bacco Co.  V.  People's  Tobacco  Co.,  (C.  C.  A. 
5th  Cir.  1913)  204  Fed.  58. 

Pleading —  Allegation  of  forbidden  acts 
and  consequent  injury.  —  The  first  section  of 
this  act  denounces  restraint  of  interstate 
trade  in  two  ways — ^by  contract  and  by  a 
combination  or  conspiracy — and  in  the  sec- 
ond section  the  monopolizing  and  attempt  to 
monopolize  any  of  such. trade  is  denounced. 
To  maintain  an  action  under  this  act,  there- 
fore, the  plaintiff  must  allege  as  well  as 
prove  that  the  defendant  committed  one  of 
such  forbidden  acts,  and  that  in  consequence 
he  was  injured  in  his  business  or  property. 
In  the  pleading,  plaintiff  must  declare  the 
forbidden  acts  and  consequent  injuries  in 
such  clear  and  unambiguous  language,  and 
with  such  reasonable  certainty,  that  the  de- 
fendants and  the  court  may  be  apprised  of 
the  alleged  cause  of  action,  that  it  may  be 
known  by  the  former  how  to  answer  and  pre- 
pare for  trial,  and  by  the  latter  what  is  the 
nature  of  the  issue,  and,  if  it  be  one  of 
fact,  to  control  the  character  of  the  proofs 
offered  at  the  trial,  and  to  pronounce  and 
enforce  a  judgment  that  will  settle  the  rights 
involved  in  such  issues.  Buckeye  Powder  Co. 
V.  E.  I.  Du  Pont  De  Nemours  Powder  Co., 
(D.  C.  N.  J.  1912)   196  Fed.  514. 

Niceties  of  common-law  pleading  unneces- 
sary, —  To  require  the  party  injured  by  the 
conspiracy  denounced  by  the  Anti-Trust  Act 
to  set  out  his  cause  of  complaint  with  such 
degree  of  nicety  and  precision  in  stating 
times,  places,  methods,  and  persons,  as  is 
required  in  the  ordinary  common-law  plead- 
ing, would  be  to  nullify  the  beneficent  pur- 
pose of  the  statute.  If  the  pleader  sets  out 
with  reasonable  certainty  and  definiteness 
the  causes  which  resulted  to  his  injury,  and 
connects  the  defendant  therewith,  and  from 
such  allegations  the  defendant  is  apprised  of 
the  character  of  the  accusation,  and  it  is  not 
apparent  that  he  will  be  prejudiced  in  mak- 
ing  his   defense,    a   declaration   will   not  be 


tied  to  more  specific  information,  he  may 
apply  for  a  bill  of  particulars  in  regard 
thereto;  but  the  right  of  the  plaintiff  to  have 
his  cause  judicially  inquired  into  is  not  to 
be  made  dependent  upon  his  ability  to  state 
with  exactness  each  step  or  each  of  the  sev- 
eral parts  of  a  step  which  either  from  the 
results  presumably  took  place  or  which  he 
alleges  took  place.  He  is  not  required  to 
allege  more  than  is  necessary  to  be  proven, 
nor  is  he  to  be  unduly  limited  in  making  his 
allegations  of  steps  taken  because  at  the  time 
of  makinff  them  he  is  not  in  possession  of 
the  specific  data  which  at  the  trial  he  will 
find  necessary  to  establish  such  step,  unless 
such  step  or  steps  by  the  very  framework  of 
his  pleadings  are  essential  to  his  cause  of 
action,  and  it  is  apparent  that  without  more 
definite  data  the  defendant  will  be  prejudiced 
in  his  defense  in  meeting  such  alle^tion. 
To  insist  that  the  plaintiff  insert  in  his  dec- 
laration only  such  steps  as  would  be  suffi- 
cient to  maintain  his  action  would  be  to 
unduly  limit  or  skeletonize  his  pleading,  a 
course  apt  to  prove  embarrassing,  if  not 
disastrous,  at  the  trial,  where  the  range  of 
evidence  may  be  limited  by  the  paucity  of 
the  allegations,  and  one  which  would  be  an- 
tagonistic to,  rather  than  co-operative  with, 
the  legislative  purpose  manifested  in  the 
Anti-Trust  Act."  Buckeye  Powder  Co.  v.  E. 
I.  Du  Pont  De  Kemours  Powder  Co.,  (D.  C. 
N.  J.  1912)  196  Fed.  514. 

yccessity  for  allegation  that  action  brought 
under  Anti-Trust  Act.  —  In  an  action  for 
damages  under  this  section  it  is  not  neces- 
sary to  state  in  the  declaration  that  the 
action  is  brought  under  the  Anti-Trust  Act 
where  the  allegations  plainly  show  that  the 
action  is  under  such  act.  Strout  v.  United 
Shoe  Machinery  Co.,  (D.  C.  Mass.  1912)  195 
Fed.  313,  wherein  the  court  said:  **The  doc- 
trine of  tlie  federal  courts  is  unquestionably 
that  in  matters  of  pleading  inferences  from 
equivocal  and  uncertain  allegations  cannot 
be  followed,  and  that,  where  the  question  re- 
lates to  jurisdiction,  argumentative  infer- 
ences are  not  sufficient  to  establish  jurisdic- 
tion. The  averments  must  be  positive;  and 
the  court  cannot  retain  jurisdiction  over  a 
doubtful  record  to  say  whether  or  not  the 
intention  was  to  bring  the  case  under  a 
specific  act.  The  learned  counsel  for  the  de- 
fendants have  called  attention  to  the  leading 
cases  upon  this  subject.  The  court  in  this 
circuit  has  expressed  itself  clearly  in  Jenk- 
ins V.  York  Cliffs  Improvement  Company, 
(C.  C.)  110  Fed.  807.  But  the  declaration 
in  this  case  seems  to  me  to  be  perfectly  clear. 
The  averments  are  such  as  to  show  unequivo- 
cally that  the  action  is  brought  under  sec- 
tion 7  of  the  Sherman  Law,  even  though  the 
plaintiff  did  not  in  terms  mention  that  stat- 


struck  out,  even  though  it  may  contain  some'    ute.     This  was  not  necessary  so  long  as  the 


statements  of  a  general  and  indefinite  char- 
acter, and  shall  fail  to  disclose  the  exact 
times  and  places  when  some  of  the  alleged 
steps  in  furtherance  of  the  conspiracy  were 
carried  on,  or  the  names  of  all  the  persons 
employed  therein.  If  as  to  such  general 
statements  the  defendant  deems  himself  6nti< 
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allegations  were  such  as  to  preclude  the  de- 
fendant from  being  misled,  and  to  prevent 
the  plaintiff  from  urging  at  any  later  stage 
in  the  case  that  he  intended  merely  to  state 
a  common-law  action.  Section  7  of  the  Sher- 
man  Law  is  so  clear  and  plain  in  its  provi- 
sions that  its  meaning  cannot  be  uncertain. 


Vol  vn.  p.  846,  mc  7.      TREASURY  DEPARTMENT.     VoL  vii,  p.  384, 


It  is  not  in  its  nature  and  Bubstanoe  a  penal 
action;  its  vindication  does  not  rest  with  the 
state;  it  has  been  held  repeatedly  to  be  a 
civil  remedy  for  private  injury,  compensa- 
tory, in  its  purpose  and  effect.  It  provides 
for  the  recovery  of  threefold  damages  sus- 
tained by  the  plaintiff,  which  are  held  to  be 
exemplary  damages." 

Declarations  toere  held  to  be  eufficient  on 
demurrer  in  Cilley  v.  United  Shoe  Machinery 
Co.,  (D.  C.  Mass.  1013)  202  Fed.  598;  Strout 
v.  United  Shoe  Machinery  Co.,  (D.  C.  Mass. 
1913)  202  Fed.  602. 

Amendment.  —  The  course  of  action  must 
be  complete  when  the  suit  is  brought,  and 
therefore  where  an  action  is  brought  under 
this  act  the  plaintiff  cannot  amend  his  sum- 
mons to  include  corporations  formed  after 
his  action  is  begun  or  amend  his  complaint 
by  inserting  various  allegations  as  to  acts 
done  by  them.  Locker  v.  American  Tobacco 
Ca,  (8.  D.  N.  Y.  1912)  197  Fed.  495,  where- 
in the  court  said:  "The  action  is  brought 
under  the  seventh  section  of  the  federal  Anti- 
Trust  Act  July  2,  1890.  Its  gravamen  is 
tortious  action,  and  it  is  elementary  that  the 
cause  of  action  must  be  complete  when  suit 
is  brought.  Until  the  wrong  is  done  and  the 
injury  suffered,  there  is  no  cause  of  action 
under  this  section.  Threatened  wrong  and 
apprehended  loss  are  not  within  its  provi- 
sions. To  the  federal  government  alone  does 
the  Anti-Trust  Act  confide  the  power  to 
check  future  contemplated  unlawful  acts  bj 
injunction.  The  relief  accorded  to  the  indi- 
vidual is  an  action  at  law  for  treble  dam- 
ages when  he  can  show  that  the  act  has  been 
violated,  and  that  such  violation  has  injured 
him  in  his  business  or  property.  He  cannot 
maintain  such  an  action,  if  his  complaint 
fails  to  show  that  at  or  prior  to  the  time 
when  the  action  is  begun  defendant  had  done 
any  act  in  violation  of  the  statute." 

A  foreign  corporation  "is  found,''  for  the 

gurpose  of  service,  where  it  is  doing  business, 
[ichigan  Aluminum  Foundry  Co.  v.  Alumi- 
num Castings  Co.,  (E.  D.  Mich.  1911)  190 
Fed.  879. 


Injury  to  'business  and  property."— A 
dismissal  from  a  corporation  office  in  pursu- 
ance of  a  plan  of  the  corporation  to  effect 
a  monopoly  does  not  constitute  an  injurr  ta 
"business  and  property,"  there  being  no 
breach  of  contract  resulting  from  the  die- 
missal.  Corey  v.  Boston  Ice  Co.,  (D.  C. 
Mass.  1913)  207  Fed.  465. 

Injury  must  result  from  something  forbid- 
den or  made  unlawful  by  the  act,  and  wbat 
is  forbidden  or  made  unlawful  is  exprps^t^l 
in  sections  1  and  2.  Virtue  v.  Creamers- 
Package  Mfg.  Co.,  (1913)  227  U.  S.  8,  34 
8.  Ct.  202,  57  U.  S.   (L.  ed.)  393. 

Conspiracy  to  restrain  interstate  com- 
merce.—  An  action  based  on  conspiracy  to 
restrain  interstate  commerce,  if  damages  fol^ 
low  from  such  conspiracy,  may  be  brought 
under  Act  July  2,  1890.  Cheatham  Electric 
Switching  Device  Co.  v.  Transit  Deyelop- 
ment  Co.,   (E.  D.  N.  Y.  1911)   191  Fed.  Ti.". 

Evidence  of  conspiracy.  —  It  is  rare  that  a 
conspiracy  is  proved  by  direct  evidence.  In 
a  vast  majority  of  cases  circumstantial  evi- 
dence is  relied  on.  Such  evidence  is  as  effica- 
cious as  direct  if  it  establishes  the  propor- 
tion that  the  defendants,  or  some  of  th«vt, 
had  a  common  purpose  to  violate  the  law 
which  they  succeeded  in  accomplishing.  Hale 
y.  Hatch  k  North  Coal  Co.,  (C.  C.  A.  2d  Cir. 
1913)  204  Fed.  433. 

Conduct  of  conspirators  subsequent  to  the 
destruction  of  the  plaintiff's  basinefls  is  ad- 
missible to  show  conspiracy  to  destroy. 
Buckeye  Powder  Co.  v.  Hazard  Powder  Ci, 
(D.  C.  Conn.  1913)  205  Fed.  827. 

Judgment  as  res  judicata.  —  A  jndpaent 
for  the  defendants  in  a  prior  action  in  the 
federal  courts  to  recover  treble  damages  for 
alleged  combination  in  restraint  of  trade,  in 
violation  of  the  Sherman  Anti-Trust  Act 
(Act  July  2,  1890,  c  647,  26  Stat.  209) 
is  not  res  judicata  of  plaintiffs'  right  to 
maintain  a  common-law  action  for  inter- 
ference with  their  business  by  false  repre- 
sentations, threats,  and  malicious  prosecu- 
tion. Virtue  v.  Creamery  Package  Mfg.  Oa, 
(1913)    123  Minn.  17,  142  N.  W.  930? 


TREASURY  DEPARTMENT. 


Vol.  VII,  p.  384,  sec.  8. 

Conclusiveness  of  finding  limited  to  execu- 
tive branch.  —  "The  statute,  which  makes  the 
finding  of  the  comptroller  'final  and  conclu- 
sive,' limits  its  own  effect  to  the  'executive 
branch  of  the  government.*  I  do  not  know 
what  that  means,  unless  it  be  to  leave  it 
open  to  the  courts  to  re-examine  the  merits 


and  decide,  regardless  of  the  finding  of  ^ 
comptroller.  It  was  no  doubt  to  give  to 
the  treasury  department  an  authoritatiTe 
word  when  it  chanced  to  differ  with  the 
other  departments."  United  States  v.  Gill- 
more,   (8.  D.  N.  Y.  1911)   189  Fed.  761. 
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TREATIES. 


Vol.  VII,  p.  603,  art.  I,  par.  3. 

Theft  or  stealins.  —  The  offense  of  '*theft 
or  stealing"  under  the  Canadian  statute  is 
comprehended  within  the  term  'larceny"  as 

Vol.  VII,  p.  654,  art.  I. 

Conviction  in  contumaciam.  —  For  the 
purposes  of  proceedings  for  extradition  un-' 
der   this    treaty   a    conviction    in   contuma- 


used  in  this  treaty.    Powell  v.  United  States, 
(C.  C.  A.  6th  Cir.  1913)  206  Fed.  400. 


dam  will  be  treated  only  as  a  charge  of 
crime.  Ex  parte  La  Mantia,  (S.  D.  N.  Y. 
1913)   206  Fed.  330. 


WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT. 


of  the  Army.  But  the  revival  was  only  for 
the  life  of  General  Sheridan.  Wood  v. 
United  States,  (1912)  224  U.  S.  132,  32  8. 
Ct.  461,  56  U.  8.  (L.  ed.)   696. 


Vol.  VII,  p.  950,  sec.  1096. 

This  section  was  revived  as  the  result  of 
the  act  of  June  1,  1888,  25  Stat.  165,  c. 
338,  by  virtue  of  which  Lieutenant  Gen- 
eral Sheridan  was  made  for  life  the  General 

Vol.  VII,  p.  960,  sec.  1117. 

For  benefit  of  parent  or  guardian.  —  This 
provision  is  for  the  benefit  of  the  parent  or 
guardian.  It  means  simply  that  the  govern- 
ment will  not  disturb  the  control  of  parent 
or  guardian  over  his  or  her  child  without 
consent.  It  gives  the  right  to  such  parent 
or  guardian  to  invoke  the  aid  of  the  court 
and  secure  the  restoration  of  a  minor  to  his 
or  her  control;  but  it  gives  no  privilege  to 
the  minor.  Doane  v.  Burkman,  (0.  C.  A. 
9th  Cir.  1911)  190  Fed.  641. 

The  guardian  whose  written  consent  is  re- 
quired by  this  section  is  one  who  was  such 
at  the  time  of  the  enlistment,  and  who  was 

Vol.  VII,  p.  960,  sec.  1118. 

State  militia.  —  The  enlistment  of  a  minor  in  the  state  militia  is  not  governed  by  this  sec- 
tion.   Acker  v.  Bell,  (1911)  62  Fla.  108,  57  So.  356,  Ann.  Cas.  1913  C  1269,  39  L.R.A.(N.S.)  454. 

Vol.  VII,  p.  1025,  sec.  1. 

Mustered  out  of  service.  —  In  United  States  which  refers  specifically  to  the  volunteer 
V.  Gillmore,  (S.  D.  N.  Y.  1911)  189  Fed.  service,  it  would  seem  that  the  words  'here- 
761,  the  court  construing  certain  words  in  after  mustered  out  of  the  service'  might 
this  statute  said:     "As  to  the  Act  of  1899,      more  properly   mean   'mustered    out   of  the 
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then  entitled  to  the  legal  custody  and  control 
of  |;he  minor.  This  would  be  the  proper  con- 
struction of  the  section  without  its  proviso, 
but  the  proviso  places  the  matter  beyond 
question.  Doane  v.  Burkman,  (C.  C.  A.  9th 
Cir.  1911)   190  Fed.  641. 

Minor  held  for  military  offense.  —  The  par- 
ent or  guardian  of  a  minor  16  years  of  age 
or  over,  who  has  enlisted  without  consent, 
is  not  entitled  to  his  custody  when  held  for 
a  military  offense,  and  not  simply  under  his 
enlistment.  £x  parte  Dunakin,  (£.  D.  Ky. 
1913)   202  Fed.  290. 


1909  Snpp^  p.  693,  MC  1. 


WATERS. 


Vol  VUp  p.  1090,  MC  2339. 


volunteer  servioe'  than  'out  of  all  military 
service.'  However,  by  aection  4  of  chapter 
81  of  Act  March  3,  1865,  13  SUt.  497»  it  was 
provided  that  all  volunteer  officers  'who  shall 
continue  in  the  military  service  to  the  close 
of  the  war  shall  be  entitled  to  receive,  upon 
being  mustered  out  of  said  service,  three 
months'  pay  proper.'  Later  by  chapter  181 
of  Act  July  13,  1865,  14  Stat.  04,  this  sec- 
tion was  amended  so  as  to  provide  that  all 
volunteer  officers  'who  were  in  service'  at  a 
given  dale  and  who  were  'honorably  dis- 
charged   from    the    service'    before    another 


should  have  the  allowance.  It  was  held  in 
United  SUtes  v.  Merrill,  (1869)  9  Wall.  614, 
19  U.  8.  (L.  ed.)  664,  that  in  these  two 
statutes  'military  service'  and  'service'  in- 
cluded any  kind  of  service,  volunteer  or  regu- 
lar, and  that  where  a  regular  officer  was  dis- 
charged from  the  volunteers,  so  thai  he  re- 
sum^  his  former  pay  instanter,  he  could  not 
claim  this  allowance.  1  cannot  think  that 
the  Act  of  1899,  which  was  drawn  to  meet 
the  same  situation,  should  be  differently  cod- 
strued." 


1909  Supp.y  p.  693,  sec.  1.      {Back  pay  and  bounty  —  stating  balances.] 


The  proviso  must  be  read  in  connection 
with  what  goes  before  and  is  not  to  be  treat- 
ed as  distinct  and  independent  legislation. 
It  therefore  is  only  appUcable  to  the  claims 


referred  to  in  the  section.  Pennington  v. 
United  States,  (1914)  231  U.  8.  631,  34  S. 
Ct.  269. 


WATERS. 


Vol.  VII,  p.  1090,  sec.  2339. 

Not  a  grant.  — This  section  does  not  pur- 
port to  give  title  to  any  land  but  merely 
the  right  to  use  any  land  for  the  purpose  of 
protecting  a  vested  and  accrued  water  right. 
Crane  Falls  Power  A  Irrigation  Co.  v.  Snake 
River  Irr.  Co.,  (1913)  24  Idaho  63,  133  Pac. 
655. 

Riparian- rights.  —  The  riparian  rights  of  a 
patentee  are  determined  by  the  law  of  the 
state  wherein  the  patented  land  is  situated. 
Empire  Water  &  Power  Co.  v.  Cascade  Town 
Co.,   (C.  C.  A.  8th  Cir.  1913)    205  Fed.  123. 

Sights  acquired  by  appropriation.  —  By 
this  act  United  States  confirmed  all  water 
rights  then  vested  in  streams  upon  the  pub- 
lic domain,  and  provided  for  the  acquisition 
of  similar  rights  therein  in  the  future. 
These  became  private  property  when  so  ac- 
quired. Thayer  v.  California  Development 
Co.,   (1912)   164  Cal.  117,  128  Pac.  21. 

Extent  and  purposes  of  appropriation. — 
''The  only  limitation  placed  upon  the  vested 
right  in  water  appropriated  under  this  stat- 
ute is  the  use  for  which  the  appropriation 
is  made.  The  water  may  not  be  wasted  so 
as  to  prevent  others  from  using  it  for  legiti- 
mate purposes.  The  right  to  water  must  be 
exercised  by  the  appropriator  with  reference 
to  the  general  condition  of  the  country  and 
the  necessities  of  the  people  and  not  so  as  to 
deprive  a  whole  neighborhood  or  community 
of  its  use  and  vest  an  absolute  monopoly  in 
a  single  individual,  .  .  .  But  we  know  of 
no  law  requiring  the  appropriator  of  water 
to  change  his  system  of  husbandry  to  con- 
form to  some  other  system  where  less  water 
is  required.  In  other  words,  we  know  of  no 
law  requiring  the  defendants  in  this  case  to 
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cease  diverting  water  for  the  irrigation  of 
alfalfa  or  other  forage  crops  heretofore 
grown  on  their  land  and  compelling  them  to 
reduce  their  diversion  to  that  required  for 
an  orchard  or  other  use  requiring  less  water; 
nor  do  we  know  of  any  law  requiring  them 
to  reduce  their  appropriation  of  water  to  the 
quantity  required  for  a  less  gravelly  and 
porous  soil  simply  because  there  is  a  better 
soil  in  the  neighborhood  requiring  less  vrater. 
What  is  required  of  the  appropriator  is  that 
he  shall  not  waste  the  water  appropriated 
but  shall  put  it  to  a  beneficial  use  in  ac- 
cordance with  the  requirements  of  the  hus- 
bandry in  which  he  is  engaged."  United 
States  V.  Bennett,  (C.  C.  A.  9th  Cir.  1913) 
207  Fed.  624. 

Purpose  of  act.  — This  section  was  enacted 
by  Congress  to  protect  the  appropriator  and 
user  of  water,  it  is  an  act  to  protect  rights 
to  the  use  of  water  and  not  an  act  to  protect 
contractors  who  construct  ditches  for  an 
agreed  compensation  for  those  who  desire  to 
use  the  water.  Crane  Falls  Power  &  Irriga- 
tion Co.  V.  Snake  River  Irr.  Co.,  (1913)  24 
Idaho  63,  133  Pac.  655. 

Statute  is  enactment  of  existing  customs.  — 
Primarily,  any  use  of  the  water  of  a  natural 
stream  for  a  beneficial  purpose  is  free  to 
him  who  has  an  opportunity  to  take  it  with- 
out infringing  upon  the  property  rights  of 
another.  At  least  on  the  Pacific  slope,  the 
exigencies  of  mining  and  agriculture  have 
established  this  principle  since  the  earliest 
times.  The  general  government  acquiesced  in 
its  application  since  the  first  settlements  un- 
der the  American  regime,  and  by  this  sec- 
tion, and  in  the  Act  of  March  3,  1877.  c.  lOS, 


Vol.  Vn,  p.  1090,  sec.  2339. 


WATERS. 


Vol.  VU,  p.  1098,  sec.  1. 


19  Stat.  377,  6  Fed.  Stat.  Annot.  392,  com- 
monly known  as  the  "desert  land  act,"  has 
enunciated  the  doctrine  in  statutory  form. 
Gaviness  v.  La  Grande  Irr.  Co.,  (1911)  60 
Ore.  410,  119  Pac.  731. 

This  statute  is  general  and  applies  to  all 
goyernment  land.  State  t.  Stampfly,  (1912) 
69  Wash.  368,  125  Pac.  148. 

Construction  of  ditches.  —  This  section  rec- 
ognizes the  right  to  construct  ditches  over 
the  public  domain  through  which  is  to  be 
convoyed  water  for  agricultural  and  other 
purposes.  Lynch  v.  Lower  Yakima  Irr.  Co., 
(1913)   73  Wash.  173,  131  Pac.  829. 

A  ditch  constructed  and  in  actual  use  over 
and  across  unoccupied  public  land  and  used 
continually  thenceforth  as  a  conduit  is  a 
vested  right  within  the  meaning  of  this  and 
the  next  section,  as  against  one  who  is  not 
in  a  position  to  dispute*  the  water  right  and 
who  deraigned  title  by  grant  from  the  gov- 
ernment. Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Phillamey,  (1911)  19  Wyo.  425,  118  Pac. 
682,  Ann.  Cas.  191 3£  101. 

The  section  clearly  contemplates  that  one 
who  seeks  the  benefit  of  the  right  of  way  for 
ditches  over  the  public  lands  must  have  some 
rights  to  the  use  of  water  which  are  recog- 
nized and  acknowledged  by  the  local  cus- 
toms, laws,  and  decisions  of  the  courts  of 
the  state  wherein  such  system  is  being  con- 


structed, before  he  is  entitled  to  the  right  of 
way  for  the  construction  of  ditches  or  canals 
for  the  purposes  specified  in  said  section. 
Crane  Falls  Power  L  Irrigation  Co.  v.  Snake 
River  Irr.  Co.,  (1913)  24  Idaho  63,  133  Pac. 
665. 

Ditches  for  generation  of  electric  power. — 
Rights  of  way  for  ditches  and  canals  for  the 
generation  of  electric  power  are  granted  by 
this  section.  United  States  v.  Utah  Power 
&  Light  Co.,  (D.  C.  Utah  1913)  208  Fed. 
821,  wherein  the  court  said:  "It  recognizes 
rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes 
whenever  they  have  accrued  under  local  cus- 
toms, laws,  and  decisions  of  courts,  and 
grants  a  right  of  way  for  the  construction  of 
ditches  and  canals  for  these  purposes.  This 
was  in  the  nature  of  a  continuing  offer  and 
embraced  water  rights  for  any  beneficial  pur- 
pose. Its  object  was  to  promote  the  develop- 
ment of  the  resources  of  the  country;  and 
this  object  would  be  defeated  by  holding  that 
it  should  be  so  strictly  construed  as  to  elimi- 
nate every  purpose  for  which  water  was  not 
then  used." 

Subsequent  statutes  of  a  similar  nature 
have  not  repealed  this  section.  —  United 
States  V.  Utah  Power  &  Light  Co.,  (D.  C. 
Utah  1913)  208  Fed.  821. 


Vol.  VII,  p.  1096,  sec.  2340. 

This  section  is  general  in  its  application  and 
applies  to  all  government  lands.  State  v. 
Stampfiy,  (1912)  69  Wash.  368,  125  Pac.  148. 

Patents  subject  to  rights  of  way  for 
ditches.  —  This  section  makes  patents  grant- 


ed by  the  government  subject  to  the  rig  at  to 
ditches  us^  in  connection  with  water  rights. 
Lynch  v.  Lower  Yakima  Irr.  Co.,  (1918)  73 
Wash.  173,  131  Pac  829. 


Vol.  VII,  p.  1098,  sec.  1. 


4t 


Circumstances  leading  to  passage  of  act.  — 
The  ofiicial  reports  show  that,  in  1002,  there 
were  in  sixteen  States  and  Territories  535,- 
486,731  acres  of  public  land  still  held  by  the 
Government  and  subject  to  entry.  A  large 
part  of  this  land  was  arid,  and  it  was  esti- 
mated that  35,000,000  acres  could  be  profit- 
ably reclaimed  by  the  construction  of  irri- 
gation works.  The  cost,  however,  was  so 
stupendous  as  to  make  it  impossible  for  the 
development  to  be  undertaken  by  private  en- 
terprise, or,  if  so,  only  at  the  added  expense 
of  interest  and  profit  private  persons  would 
naturally  charge.  With  a  view,  therefore,  of 
making  these  arid  lands  available  for  agri- 
cultural purposes  by  an  expenditure  of  pub- 
lic money,  it  was  proposed  that  the  proceeds 
arising  from  the  sale  of  all  public  lands  in 
these  sixteen  States  and  Territories  should 
constitute  a  trust  fund  to  be  set  aside  for 
use  in  the  construction  of  irrigation  works — 
the  cost  of  each  project  to  be  assessed  against 
the  land  irrigated,  and  as  fast  as  the  money 
was  paid  by  the  owners  back  into  the  trust, 
it  was  again  to  be  used  for  the  construction 
of  other  works.  ITius  the  fund,  without  dim- 
inution except  for  small  and  negligible  sums 


not  properly  chargeable  to  any  particular 
project,  would  be  continually  invested  and 
reinvested  in  the  reclamation  of  arid  land. 
See  H.  R.  Report,  No.  1468,  57th  Congress, 
1st  session.  The  general  outline  of  this  plan 
was  approved  by  Congress,  which,  on  June 
17,  1902,  passed  "An  act  appropriating  the 
receipts  from  the  sale  and  disposal  of  public 
lands  in  certain  states  and  territories  to  the 
construction  of  irrigation  works  for  the  recla- 
mation of  arid  lands."  Swigart  v.  Baker, 
(1913)  229  U.  S.  187,  33  S.  Ct.  645.  57  U.  S. 
(L.  ed.)   1143. 

Assessments  to  defray  cost  of  maintenance 
of  canal.  —  The  Secretary  of  the  Interior  has 
authority  under  this  act  to  levy  and  collect 
assessments  to  defray  the  cost  of  mainte- 
nance of  canals  before  payments  have  been 
made  for  the  major  jf>ortion  of  the  lands  irri- 
gated therefrom,  ana  before  the  management 
and  operation  of  the  irrigation  works  have 
passed  to  the  owners  of  the  lands  irrigated 
thereby.  Baker  v.  Swigart,  (E.  D.  Wash. 
1912)  196  Fed.  569,  wherein  the  court  said: 
"The  argument  against  the  authority  of  the 
Secretary  is  based  on  section  1  of  the  act. 
which  authorizes  the  use  of  the  reclamation 
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fund,  in  the  construction  and  maintenance  of 
irrigation  works;  on  the  provision  of  section 
6  wliich  authorizes  the  Secretary  to  use  the 
reclamation  fund  for  the  operation  and  main- 
tenance of  all  reservoirs  and  irrigation  works 
constructed  under  the  act,  and  on  section  4, 
which  apparently  only  provides  for  the  re- 
turn to  the  reclamation  fund  of  the  esti- 
mated cost  of  the  construction  of  the  project. 
The  question  thus  presented  is  by  no  means 
free  from  doubt  or  difficulty.  I  am  convinced 
that  Congress  intended  that  the  reclamation 
fund  should  remain  intact,  and  that  it  should 
not  be  depleted  by  defraying  the  expenses  of 
maintenance  or  otherwise.  At  the  same  time, 
if  this  authority  exists  in  the  Secretary,  it 
rests  in  implication  only,  and  it  is  unfor- 
tunate indeed  that  so  vast  a  power  should 
have  no  surer  foundation.  But  the  question 
is  not  a  new  one,  and  does  not  rest  on  the 
language  of  the  act  of  Congress  alone.  The 
Secretary  has,  for  a  number  of  years,  both 
asserted  and  exercised  the  authority  he  now 
claims  with  the  acquiescence  of  other  depart- 

Vol.  VII,  p.  1099,  sec.  4. 

Reclamation  fund  may  be  used  for  maintenance.  —  Baker  ▼.  Swigart,  (C.  C  A.  9tli  Ckr. 
1912)  199  Fed.  865. 


ments  of  the  government,  and  has  oolleeted 
vast  sums  of  money  under  it.  His  construc- 
tion of  the  act  has  been  approved  by  the 
Attorney  General  (27  Op.  Atty.  Gen.,  360) 
and  by  the  Circuit  Court  of  Oregon  in  Unit- 
ed StaU-8  V.  Cantrall  et  aL,  (C.  C.)  176  Fed. 
949.  The  Congress  itself  has  both  expressly 
and  impliedly  recognized  the  existence  of 
such  authority  in  many  later  acts.  I  appre- 
ciate the  force  of  the  argument  that  the  con- 
struction of  a  legislative  act  by  a  subsequent 
Legislature  or  by  another  department  of  the 
government  is  only  controlling  in  doubtful 
cases,  but  I  am  not  so  far  satisfied  that  the 
Secretary  is  acting  without  warrant  or  au- 
thority of  law  as  to  justify  a  court  of  first 
instance  at  least  in  denying  that  authority 
to  him  under  the  circumstances  disclosed  by 
this  record." 

This  section  is  dted  in  Henkel  ▼.  United 
States,  (C.  C.  A.  9th  Cir.  1912)  196  Fed. 
345;  Plain  v.  Home,  (D.  C.  Idaho  1912)  196 
Fed.  682. 


Vol.  VII,  p.  1099,  sec.  5. 

Cost  of  maintenance. —- The  statute  pro- 
vides that  the  cost  of  construction  of  the 
project  shall  be  charged  against  the  land 
within  the  irrigable  limits.  Ihe  phrase  is 
not  expressly  defined   and   being  general  in 

Vol.  VII,  p.  1100,  sec.  7. 

Determination  of  necessity.  —  The  legisla- 
tive branch  may  delegate  the  determination 
of  the  question  of  necessity.  The  reclama- 
tion Act  imposes  that  duty  on  the  Secretary 
of  the  Interior.  United  States  v.  O'Neill, 
(D.  C.  Colo.  1912)   198  Fed.  677. 

When  government  entitled  to  possession. — 
See  United  States  v.  O'Neill,  (D.  C.  Colo. 
1912)   198  Fed.  677. 


its  terms  is  not  necessarily  limited  to  build- 
ing, but  may  include  the  preservation  and 
maintenance  of  what  has  been  built.  Swi- 
gart V.  Baker,  (1913)  229  U.  8.  187,  33  6. 
Ct.  645,  57  U.  S.  (L.  ed.)  1143. 


What  constitutes  public  use.  —  See  United 
States  V.  O'Neill,  (D.  C.  Colo.  1912)  198 
Fed.  677. 

This  section  is  cited  in  United  States  t. 
Buffalo  Pitts  Co.,  (CCA.  2d  Cir.  1912) 
193  Fed.  905. 


1912  Supp.,  p.  418,  sec.  2. 

Power  to  make  contracts.  —  The  Secre- 
tary of  the  Interior  has  the  power,  by  vir- 
tue of  this  section,  to  enter  into  contracts 


with  irrigation  districts.     Pioneer  Irr.  DisL 
V.  Stone,  (1913)  23  Idaho  344,  130  Pac  332. 


WHITE  SLAVE  TRAFFIC. 


1912  Supp.,  p.  419,  sec.  1. 


Transportation  of  persons  is  commerce. —      tercourse  and  traffic  between   their  citizen?. 
"Commerce  among  the  states  consists  of  in-      and   includes   the  transportation   of   persons 
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and  properinr.  There  may  be,  therefore,  a 
movement  of  persons  as  well  as  of  property; 
that  is,  a  person  may  move  or  be  moved  in 
interstate  commerce.  And  the  act  under  con- 
sideration was  drawn  in  view  of  that  possi- 
bility. What  the  act  condemns  is  transpor- 
tation obtained  or  aided  or  transportation 
induced  in  interstate  commerce  for  the  im- 


moral purposes  mention^/'  Hoke  v.  United 
States,  (1913)  227  U.  S.  308,  33  S.  Ct.  281^ 
67  U.  S.  (L.  ed,)  623,  43  L.R.A.(N.S.)  906. 
State  statutes  affecting  the  transportation 
of  women  from  one  state  to  another  for  im- 
moral purposes,  are  rendered  invalid  by  the- 
Mann  Act.  State  t.  Harper,  (Mont.  1914) 
138  Pac.  496. 


1912  Supp.,  p.  419,  sec.  2. 

Constitutionality  of  act  — To  the  same  ef- 
fect as  the  original  note,  see  Hoke  v.  United 
States,  (1913)  227  U.  S.  308,  33  S.  Ct.  281, 
67  U.  S.  (L.  ed.)  623,  43  L.R.A.(N.S.)  906; 
Athanasaw  v.  United  Staes,  (1913)  227  U. 
S.  326,  33  S.  Ct.  286,  67  U.  S.  (L.  ed.  628; 
Bennett  v.  United  States,  (1913)  227  U.  S. 
333,  33  S.  Ct.  288,  57  U.  S.  (L.  ed.)  631; 
Harris  v.  United  States,  (1913)  227  U.  S. 
340,  33  S.  Ct.  289,  57  U.  S.  (L.  ed.)  534; 
Kalem  v.  United  States,   (C.  C.  A.  9th  Cir. 

1912)  196  Fed.  888;  Paulsen  v.  United 
States,  (C.  C.  A.  9th  Cir.  1912)  199  Fed, 
423;  United  States  v.  Flaspoller,   (E.  D.  La. 

1913)  206  Fed.  1006. 

In  Hoke  v.  United  States,  (1913)  227  U. 
S.  308,  33  S.  Ct.  281,  57  U.  S.  (L.  ed.)  523, 
43  L.R.A,(N.S.)  906,  the  court  said:  "Our 
dual  form  of  government  has  its  per- 
plexities, state  and  nation  having  different 
spheres  of  jurisdiction,  as  we  have  said,  but 
it  must  be  kept  in  mind  that  we  are  one 
people;  and  the  powers  reserved  to  the 
states  and  those  conferred  on  the  nation  are 
adapted  to  be  exercised,  whether  independ- 
ently or  concurrently,  to  promote  the  general 
welfare,  material  and  moral.  This  is  the 
effect  of  the  decisions,  and  surely  if  the  fa- 
cility of  interstate  transportation  can  be 
taken  away  from  the  demoralization  of  lot- 
teries, the  debasement  of  obscene  literature, 
the  contagion  of  diseased  cattle  or  persons, 
the  impurity  of  food  and  drugs,  the  like 
facilitpr  can  be  taken  away  from  the  sys- 
tematic enticement  to  and  the  enslavement 
in  prostitution  and  debauchery  of  women, 
and,  more  insistently,  of  girls," 

In  Bennett  v.  United  States,  (C,  C.  A.  6th 
Cir.  1912)  194  Fed.  630,  it  appeared  that  the 
defendant  was  the  keeper  of  a  house  of  pros- 
titution in  Cincinnati  and  sent  letters  and 
telegrams  to  a  woman  in  Chicago  to  induce 
her  to  come  to  Cincinnati,  and  finally  sent 
tickets  which  the  woman  used  to  come  from 
Chicago  to  Cincinnati  where  she  became  an 
inmate  of  the  defendant's  house.  The  de- 
fendant's counsel  claimed  that  commodities 
only,  and  not  persons,  can  be  the  subject  of 
commerce;  that  persons  cannot  be  prohibited 
from  traveling  from  one  state  to  another  be- 
cause of  some  intention  they  may  have;  that 
the  woman  herself  was  not  by  this  act  for- 
bidden to  travel;  that  it  cannot  be  a  crimi- 
nal act  to  aid  an  unforbidden  act;  and  that 
the  law  is  an  invasion  of  the  police  powers 
of  the  states.  In  overruling  these  conten- 
tions the  court  said:  "It  cannot  now  be 
doubted  that  transportation,  of  persons  as 
well  as  of  property,  is  'commerce,'  and  that 


Congress  ^ay  regulate  the  interstate  trans- 
portation of  persons.  ...  It  is  also  set- 
tled that  the  constitutional  power  to  regu- 
late includes  the  power  to  prohibit,  in  casea 
where  such  prohibition  is  in  aid  of  the  law- 
ful protection  of  the  public.  .  .  .  We 
think  it  a  mistake  to  assume  that  this  stat- 
ute does  not  prohibit,  and  so  impliedly  per- 
mits, the  primary  act  and  yet  punishes  as  a 
crime  a  merely  incidental  wrong.  The  act 
does  not  undertake  to  prohibit  the  woman 
from  traveling  from  one  state  to  another  of 
her  own  volition,  and  in  the  supposed  exer- 
cise of  her  inherent  personal  rights,  no  mat- 
ter what  her  purpose  as  to  her  future  con- 
duct may  be.  This  conclusion  is  emphasized 
by  observing  that  the  woman  traveling  may 
be  perfectly  innocent  of  any  intended  im- 
morality, and  that  the  act  cannot  be  intended 
to  interfere  with  liberty  of  travel  by  such 
person.  The  primary  thing  forbidden  is  the- 
inducing  of  a  person  to  come  into  the  state,, 
with  unlawful  purpose  by  the  inducer  and  in 
aid  of  such  unlawful  purpose,  but  without 
direct  regard  to  the  innate  character  or  pur- 
pose of  the  person  induced.  It  is  this  pri- 
mary thing,  and  the  incidental  transporta- 
tion by  the  carrier,  which  are  forbidden  and 
penalized.  We  do  not  find  in  the  statute 
either  the  purpose  or  the  effect  to  interfere 
with  the  police  powers  of  the  state.  The  law 
is  directed  only  against  the  inducing  or  per- 
forming of  interstate  transportation;  and 
this  entire  subject-matter  is  obviously  not 
within  the  scope  of  the  police  power  of  any 
state;  hence  its  exercise  cannot  be  an  inva- 
sion of  such  power.  It  may  well  be  assumed 
that  the  laws  of  all  states  prohibit,  as  those 
of  Ohio  do,  the  various  ultimate  acts  of  im- 
morality referred  to  in  this  statute,  and  it 
follows  that  the  law  in  (juestion  is  in  aid  of 
the  complete  and  effective  exercise  by  the 
states  of  their  respective  police  powers,  and 
is  of  the  same  class  as  many  acts  of  Con- 
gress in  recent  years  having  the  same  gen- 
eral purpose." 

Transportation  for  purpose  of  engaging  is 
illicit  intercourse  prohibited.  —  An  indictment 
is  sufficient  which  sets  out  that  the  woman 
was  persuaded  to  go  from  one  state  to  an- 
other for  the  purpose  of  engaging  in  illicit 
intercourse,  cohabitation,  and  concubinage 
with  the  accused,  as  illicit  cohabitation  and 
concubinage  are  immoral  acts  analogous  to 
prostitution,  and  come  well  within  the  letter 
of  the  statute.  United  States  v.  Flaspoller, 
(E.  D.  La.  1913)   206  Fed.  1006. 

"Debauchery."  —  '*The  term  debauchery  is 
not  a  legal  or  technical  term.    To  debauch  is 
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to  corrupt  in  morals,  or  principles:  to  lead 
astray  morally  into  dishonest  and  vicious 
practices;  to  corrupt;  to  lead  into  unchas- 
tity;  to  debauch.  Debauchery,  then  is  an  ex- 
cessive indulgence  of  the  body;  licentious- 
nessy  drunkenness,  corruption  of  innocence, 
taking  up  vicious  habits.  The  term  debauch- 
ery, as  used  in  this  statute,  has  an  idea  of 
sexual  immorality;  that  is,  it  has  the  idea 
of  a  life  which  will  lead  eventually  or  tends 
to  lead  to  sexual  immorality."  Athanasaw 
V.  United  States,  (1913)  227  U.  S.  326,  33 
S.  Ct.  285,  67  U.  S.  (L.  ed.)  528. 

Indictment.  —  In  Bennett  v.  Unite<l  States, 
(C.  C.  A.  6th  Cir.  1912)  194  Fed.  630,  in  a 
prosecution  for  violation  of  this  act,  it  was 
urgiHl  that  there  was  a  fatal  variance  be- 
tween the  indictment  and  proof  because  the 
indictment  charged  the  transportation  of  two 
persons  while  the  proof  failed  as  to  one  of 
them.  But  the  court  said:  "If  we  accept 
the  claim  that  the  proof  did  so  fail,  still  we 
would  not  think  the  variance  fatal.  The  vio- 
lation of  the  statute  is  complete  if  one  per- 
son is  transported,  and  the  fact  that  two 
persons  are  named  in  the  same  count,  in- 
stead of  basing  a  separate  count  upon  the 
travel  of  each  person,  should  not  be  fatal  to 
a  conviction.  It  is  true  that  wlicre  two  per- 
sons are  named  as  the  subject  of  the  offense, 
and  it  is  proved  as  to  one  of  them  only,  there 
is  a  seeming  variance,  but  it  is  really  a  fail- 
ure of  proof  as  to  a  thing  which  it  was  not 

1912  Supp.,  p.  420,  sec.  3.  . 

Wife  as  witness  against  husband.  —  A  wife, 
persuaded  by  her  husband  to  ^o  from  one 
state  to  another  with  intent  tliat  she  should 
there  engage  in  immoral  practices,  may  tes- 

1912  Supp-.,  p.  421,  sec.  6. 

Countxies  co-operating  for  suppression  of 
white  slave  traffic.  —  A  reference  to  the  proc- 
lamation of  the  President  of  June  15,  1908 
(36  Stat.  L.  p.  1979),  will  show  that  the 
following  foreign  countries  are  parties  to  the 
project  of  arrangement  for  the  suppression 
of  the  white  slave  traffic,  viz.,  Germany,  Bel- 
giiun,  Denmark.  Spain,  France,  Great  Brit- 
ain, Italy,  the  Netherlands,  Portugal,  Russia, 
Sweden,  Norway,  and  the  Swiss  Federal 
Council.  It  is  only  persons  harboring  alien 
women  or  girls  from  these  countries,  or  such 
other  countries  as  may  adhere  to  such  pro- 
ject of  arrangement,  that  are  required  to  file 
the  statement  in  writing  with  the  Commis- 
sioner General  of  Immigration,  and  an  in- 
-dictment  failing  to  show  that  a  woman  or 
girl  so  harbored  is  from  one  of  such  coun- 
tries is  fatally  defective.  United  States  v. 
Davin,   (E.  D.'Wash.  1911)   189  Fed.  244. 


necessary  to  allege.  The  on!y  points  here, 
which  are  of  substance  and  not  of  form,  are, 
as  with  reference  to  the  last  matter  dii^- 
cussed,  the  Question  of  misleading  the  re- 
spondent and  the  question  of  protection 
against  a  future  prosecution.  It  is  clear  that 
respondent  would  not  be  misled  unless  there 
were  two  occasions  so  as  to  give  riae  to  some 
ambiguity,  and  no  such  thing  here  appears. 
It  is  true,  also,  that,  as  to  the  person  eon- 
ceming  whom  the  proof  failed,  the  record 
would  show  a  conviction  which  was  in  so  far 
really  unauthorized,  but  the  protection 
against  a  future  prosecution  would  be  just 
as  perfect,  and  it  cannot  be  presumed  that 
the  action  of  the  trial  court,  in  possession 
of  all  the  facts,  would  be  prejudicially  af- 
fected in  the  matter  of  sentence.  In  these 
respects,  the  case  is  within  the  rale  that  a 
general  conviction  and  sentence  upon  several 
counts  will  not  be  disturbed  because  all  but 
one  of  the  counts  are  bad,  provided  the  good 
count  supports  the  sentence." 

Pnniahinent.  ^>  A  person  convicted  for  the 
crime  created  by  this  section  may  be  pun- 
ished by  imprisonment  in  a  penit^tiary  for 
a  longer  or  shorter  period  than  one  year. 
United  States  v.  Thompson,  (N.  D.  CaL 
1912)  202  Fed.  346. 

For  evidence  held  to  be  sufficient  to  show  a 
violation  of  this  act,  see  Spencer  v.  Raylor 
Creek  Ditch  Co.,  (G.  G.  A.  9th  Cir.  1912) 
194  Fed.  634. 


tify  against  the  husband  in  a  prosecution 
against  him  under  this  section.  United 
SUtes  v.  Rispoli,  (E.  D.  Pa.  1911)  189  Fed. 
271. 


Not  retroactive.  —  It  would  perhaps  have 
been  competent  for  Congress  to  have  re- 
quired the  filing  of  a  statement  by  persons 
harboring  alien  women  or  girls  at  the  time 
of  the  passage  of  the  act,  within  a  time  to 
be  fixed  by  Congress,  but  the  act  contains 
no  such  provision.  It  is  therefore  apparent 
that  the  act  was  not  intended  to  spply  to 
those  who  were  harboring  alien  women  at  the 
date  of  its  passage,  at  least  where  such  har- 
boring had  already  continued  for  a  period  of 
more  than  thirty  days.  United  States  v. 
Davin,  (E.  D.  Wash.  1911)   189  Fed.  244. 

The  requirement  of  the  statute  is  general, 
and  includes  all  persons  harboring  alien 
women  or  girls  of  the  prescribed  class,  and 
the  fact  that  they  are  not  also  guilty  of  pro- 
curation is  immaterial.  United  States^  v. 
Davin,   (E.  D.  Wash.  1911)   189  Fed.  244. 
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WITNESSES. 


Vol.  VII,  p.  1116,  sec.  G58. 

Transactions  with  decedents.  —  Where  an 
action  is  brought  against  an  executor  to  es- 
tablish a  trust  in  property  left  to  his  testa- 
trix the  party  bringing  the  action  will  not 
be  allowed  to  testify  to  transactions  with,  or 
statements  of,  the  testatrix,  but  she  may  tes- 
tily to  statements  made  by  the  person  who 

Vol.  VII,  p.  1124,  sec.  848. 

Voliintaiy  attendance.  —  To  the  same  ef- 
fect as  the  original  note,  see  Marks  v.  Mer- 
rill Paper  Co.,  (C.  C.  A.  7th  Cir.  1913)  203 
Fed.  16. 

"The  question  whether  the  per  diem  and 
travel  fees  of  witnesses  who  attend  volun- 
tarily in  a  federal  court,  without  subpoena, 
are  taxable  as  part  of  the  costs  under  section 
848  of  the  Revised  Statutes  and  earlier  stat- 
utes, has  been  a  question  as  to  which  there 
has  been  a  direct  conflict  of- opinion.  .  .  . 
Prior  to  1886  the  weight  of  opinion  appears 
to  have  been  about  evenly  divided.  In  that 
vear,  however,  it  was  held  in  United  States 
V.  Sanborn,  (C.  C.  Mass.  1886)  28  Fed.  299, 
in  a  carefully  prepared  opinion  by  Gray, 
Circuit  Justice,  in  which  Colt,  Circuit  Judge, 
concurred,  and  after  a  full  and  elaborate 
review  of  the  authorities,  that  under  section 
848  of  the  Revised  Statutes  the  mileage  of 
witnesses  who  had  attended  a  trial  without 
subpoena  should  be  taxed  as  part  of  the  costs. 
Since  the  publication  of  this  opinion  it  ap- 
pears that  the  case  of  Lillienthal  v.  Southern 
California  Ry.  Co.,  (S.  D.  Cal.  1894)  61 
Fed.  622,  is  the  only  one  in  which  it  has 
been  held  that  th^  fees  and  mileage  of  wit- 
nesses who  attend  voluntarily  without  sub- 
poena are  not  taxable  as  costs,  and  it  fur- 
thermore appears  that  in  reaching  its  con- 
clusion Ross,  District  Judge,  who  delivered 
the  opinion,  felt  constraineid,  without  re- 
gard to  his  individual  views,  to  adhere  to 
the  construction  that  had  been  previously 
put  upon  the  statute  by  Sawyer,  Circuit 
Judge,  in  two  earlier  reported  cases  in  the 
same  circuit.  On  the  other  hand  it  appears 
that  since  the  publication  of  the  opinion  in 
the  Sanborn  case,  it  has  been  uniformly  held 
— except  in  the  Lillienthal  case — that  the 
per  diems  and  travel  fees  of  witnesses  who 
attend  in  good  faith  should  not  be  disal- 
lowed, if  otherwise  taxable,  merely  because 
the  witnesses  were  not  subpoenaed,  but  attend 
voluntarily  at  the  request  of  one  of  the  par- 


left  the  property  to  the  testatrix,  as  the  ac- 
tion is  not  against  his  executor.  Updike  v. 
Mace,   (S.  D.  N.  Y.  1912)   194  Fed.  1001. 

State  laws  as  rule  of  decision.  —  This  sec- 
tion has  no  application  to  criminal  cases. 
Maxey  v.  United  States,  (C.  C.  A.  8th  Cir. 
1913)   207  Fed.  327. 


ties."  American  Bank  Protection  Co.  v.  City 
Nat.  Bank  of  Johnson  City,  (£.  D.  Tenn. 
1913)    203  Fed.  715. 

Nominal  defendants.  —  Counsel  fees  may 
be  allowed  to  nominal  defendants  who  are 
compelled  to  attend  by  subpoena  when  their 
own  interests  do  not  make  it  necessary. 
Marks  v.  Merrill  Paper  Co.,  (C.  C.  A.  7th 
Cir.  1913)   203  Fed.  16. 

Mileage  not  exceeding  one  hundred  miles 
may  be  taxed  as  mileage  for  witnesses  from 
without  the  district.  United  States  v.  Green, 
(D.  C.  N.  M.  1912)  196  Fed.  255,  wherein 
the  court  said:  "The  question  for  decision 
arises  upon  the  taxation  of  costs,  and  is 
whether  mileage  for  more  than  100  miles  is 
allowable  for  witnesses  residing  without  the 
district  and  more  than  100  miles  from  the 
place  where  court  is  held.  This  question 
must  be  answered  in  the  negative.  While 
there  is  some  conflict  of  authority,  due  large- 
ly to  the  holdings  in  the  First  Circuit,  which 
latter  follow  certain  early  expressions  from 
Judge  Storv,  the  weight  of  authority  is  to 
the  effect  that  mileage  is  not  taxable  under 
such  circumstances  for  a  distance  greater 
than  100  miles  from  the  place  of  trial.  The 
case  of  Hanchett  v.  Humphrey  (C.  C.)  93 
Fed.  895,  in  my  judgment  correctly  declares 
the  law,  where  it  says:  'The  true  rule  upon 
this  subject,  as  gleaned  from  all  the  authori- 
ties, is  substantially  to  the  effect  that  the 
acts  of  Congress  were  intended  to,  and  do, 
allow  mileage  to  witnesses  to  the  full  extent 
of  the  dist«Siee  that  could  be  legally  reached 
by  subpoena,  to  wit,  at  any  place  within  the 
district  or  at  any  point  without  the  district 
to  the  extent  of  100  miles  from  the  place 
where  the  court  is  held.*  The  only  modifica- 
tion of  this  g^eral  rule  is  in  such  excep- 
tional cases  as  are  hinted  at  by  Judge  Shiras 
in  Smith  v.  Chicago  Company  (C.  C.)  38 
Fed.  326,  and  by  Judge  Brown  in  The  Vernon 
(D.  C.)   36  Fed.  113,  117.*' 


1909   Supp.,   p.  708.        [Act  of  June  29,  1906.] 


Bankruptcy  proceedings  are  governed  by 
this  act.  In  re  Thompson,  (D.  C.  N.  J. 
1013)   205  Fed.  556. 


Section  858  as  here  amended  ia  dted  in 
In  re  Hoffman,  (D.  C.  N.  J.  1912)  199  Fed, 
448. 
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1909  Supp,  p.  708. 


YACHTS. 


1909  Supp.,  p.  828,  MC  37. 


1909  Supp.,  p.  708.  •    [.Act  of  June  SO,  1906.] 


Testimony  under  Anti-Tnist  Act.  —  In 
Heike  v.  United  States,  (1913)  227  U.  S. 
131,  33  8.  Ct.  226,  57  U.  S.  (L.  ed.)  460, 
the  petitioner  contended  that,  as  soon  as  he 
had  testified  upon  a  matter  under  the  Sher- 
man Anti-Trust  Act,  he  had  an  amnesty  by 
the  statute  from  liability  for  any  and  every 
offense  that  was  connected  with  that  matt^ 
in  any  degree,  or  at  least  every  offense  to- 
wards the  discovery  of  which  his  testimony 
led  up,  even  if  it  had  no  actual  effect  in 
bringing  about  the  discovery.  This  conten- 
tion was  overruled,  the  court  saying: 
'*0f  course  there  is  a  clear  distinction  be- 
tween an  amnesty  and  the  constitutional  pro- 
tection of  a  party  from  being  compelled  in 
a  criminal  case  to  be  a  witness  against  him- 
self. Amendment  V.  But  the  obvious  pur- 
pose of  the  statute  is  to  make  evidence  avail- 
able and  compulsory  that  otherwise  could 
not  be  got.  We  see  no  reason  for  supposing 
that  the  act  offered  a  gratuity  to  crime. 
It  should  be  construed,  so  far  as  its  words 
fairly  allow  the  construction,  as  coterminous 
with  what  otherwise  would  have  been  the 
privilege  of  the  person  concerned.  We  be- 
lieve its  policy  to  be  the  same  as  that  of  the 
earlier  Act  of  February  11,  1893,  c.  83,  27 
Stat.  443,  3  Fed.  Stat.  Annot.  855,  which  read 
*No  person  shall  be  executed  from  attending 
and  testifying,'  etc    'But  no  person  shall  be 


prosecuted,'  etc.,  as  now,  thus  showing  tke 
correlation  between  constitutional  right  and 
immunity  by  the  form.  That  statute  wa» 
passed  because  an  earlier  one,  in  the  lan- 
guage of  a  late  case,  'was  not  cctextensiTe 
with  the  constitutionalprivilege.'  American 
Lithographic  Co.  v.  Werckmeister,  (1911) 
211  U.  S.  603,  611.  ...  To  illustrate,  we 
think  it  plain  that  merely  testifying  to  his 
own  name,  although  the  fact  is  relevant  to 
the  present  indictment  as  well  as  to  the  pre- 
vious investigation,  was  not  enough  to  gi^e 
the  petitioner  the  benefit  of  the  act.  ... 
There  is  no  need  to  consider  exactly  how 
far  the  parallelism  should  be  carried." 

Corporations.  —  The  privilege  against  aeU- 
incrimination  is  personal  to  a  witness  and 
cannot  be  availed  of  by  a  corporation  bo  as 
to  withhold  its  books,  correspondence,  and 
accounts  or  to  close  the  mouths  of  its  ser- 
vants and  agents  as  witnesses.  Obviously,  if 
corporations  could  do  this,  they  would  be 
enabled  entirely  to  defeat  investigations  un- 
der the  interstate  commerce  act  and  the  Sher- 
man anti-trust  law.  Simon  v.  American  To- 
bacco Co.,  (S.  D.  N.  Y.  1911)  192  Fed. 
662. 

A  person  verifying  a  pleading  is  not  en- 
titled to  immunity  under  this  section.  8i* 
mon  V.  American  Tobacco  Co.,  (S.  D.  N.  Y. 
1911)    192  Fed.  662. 
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Constitutionality.  —  Congress,  in  enacting 
this  statute,  acted  within  all  the  limitations 
of  the  Constitution  regulating  the  exercise 
of  the  taxing  power.  The  tax  is  an  excise 
and  not  a  direct  tax.  It  also  possesses  the 
uniformity  required  by  the  constitutional 
provision.  It  is  assessed  equally  on  all 
citizens  throughout  the  United  States  who 
own  or  charter  foreign-built  yachts.  It  is 
geographically  uniform  and  that  which  the 
Constitution  prescribes  is  geographical  and 
not  intrinsic  uniformity.  United  States  v.* 
Billings,  (S.  D.  N.  Y.  1911)  190  Fed.  359. 

Immunity  under  treaty.  —  The  owner  of  a 
foreijrn -built  yacht  cannot  acquire,  under  a 
treaty,  any  immunity  which  will  exempt  him 
from  the  operation  of  the  statute.  •  United 
States  v.  Billings,  (S.  D.  N.  Y.  1911)  190 
Fed.  359. 

When  tax  leviable.  — In  United  States  v. 
Billings,  (S.  D.  N.  Y.  1911)  190  Fed.  359. 
the  court  in  considering  the  question  whether 
a  tax  was  properly  leviable  on  a  vessel, 
September  1,  1909,  as  provided  in  this  sec- 
tion  said;    "It   is  urged   by  the  defendants 
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that  as  the  tax  is  one  upon  use,  it  ought  to 
have  some  fair  relation  to  the  actual  en- 
jo3rment  of  the  privilege  tax,  and  that  it 
must  have  been  the  intention  of  CongresEw 
in  enacting  the  legislation  just  prior  to  the 
close  of  the  year,  to  lay  an  annual  tax 
upon  future  use  and  not  to  penalize  paat 
use,  and  that  if  a  tax  for  past  use  be  levied 
it  should  be  apportioned  according  to  the 
period  of  actual  use  prior  to  September  1* 
1909.  There  is  much  force  in  these  con- 
tentions but  I  think  that  they  are  not  well 
founded.  The  language  of  the  statute,  speak- 
ing on  August  6,  1909.  is  that  the  use  of 
yachts  'now  or  hereafter  owned'  shall  be 
taxed  on  September  1st.  The  section  says 
that  the  use  of  yachts  owned  at  the  time  of 
its  passage  or  thereafter  acquired  shall  be 
taxed,  and  in  my  opinion  Congress  intended 
that  such  tax  should  be  levied  on  the  first 
day  of  every  September  following  the  enact- 
ment of  the  statute.  While  the  tax  is  col- 
lectible annually  according  to  a  given  situa- 
tion on  September  1st,  l£ere  is  nothing  is 
the  statute  to  indicate  that  a  full  year's  use 
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is  a   prerequisite  to  liability,  nor  is  there 
.any  provision  for  apportionment.     I,  there- 
fore, hold  that  the  tax  was  properly  leviable 
on  September  1,  1909.     If  this  construction 
^ves  the  statute  a  retrospective  operation — 
and  I  fail  to  see  that  it  does — it  is  never- 
theless adopted,  becalise  it  is,  in  my  opinion, 
required  by  the  unequivocal  language  used." 
Vessels  not  in  use  are  subject  to  the  tax. — 
In   United  States  v.  Billings,    (S.  D.  N.  Y. 
1911)      190     Fed.     353,     the     court     said: 
'*The   statute   seems   to   distinguish    between 
use  and  ownership.     It  imposes  a  novel  tax 
— a  tax  on  use.     There  is  nothing  by  way 
of    precedent    to    aid    in    the    determination 
whether  Congress  intended  that  the  statute 
ahould  apply  only  in  cases  where  owners  use 
their   yachts   for   yachting   purposes   during 
the    year    prior    to    the    assessment    of    the 
tax,   or    whether   it   intended   that   the   tax 
should   cover   the   privilege   of  using.     Con- 
sidering the  object  of  the  statute  and  the 
reason  of  the  matter,  I  think  the  latter  in- 
terpretation the  correct  one,  although  I  ful- 
ly  appreciate    the    very    narrow    distinction 
between  such  a  tax  on  the  privilege  of  using 
and   a  tax  on  ownership.     Still,   I  can   see 
no  reason  why  Congress  should  distinguish 
between  the  yacht  owner  who  chooses  to  put 
his  yacht  in  commission  and  employ  it  as  a 
pleasure  craft,  and  the  owner  who  prefers  in 
a  particular  year  to  keep  his  yacht  laid  up. 
The  latter  has  in  one  sense  the  use  of  his 


yacht,  although  he  does  not  choose  to  sail 
it.  I  have  already  held  that  use  by  the 
owner  for  any  particular  length  of  time  is 
not  necessary  to  the  application  of  the  stat- 
ute, and  I  now  feel  constrained  to  further 
hold  that  no  particular  kind  of  use  is  re- 
quired— that  a  yacht  owner  who  keeps  his 
yacht  laid  up  is  nevertheless  liable  to  the 
tax." 

The  six  months  limitation  is  only  appli- 
cable to  chartered  yachts.  United  States  v. 
Billings,    (S.  D.  N.  Y.  1911)    190  Fed.  359. 

"Foreign  built  yacht."  — A  "foreign-built" 
vessel  is  one  originally  constructed  outside 
the  United  States,  no  matter  how  extensive 
the  changes,  alterations,  or  repairs  bestowed 
upon  her  here  may  have  been.  United  States 
V.  Blair,    (S.  D.  N.  Y.  1911)   190  Fed.  372. 

The  place  of  taxation  is,  by  the  plain  di- 
rection of  the  statute,  the  residence  of  the 
person  taxed.  United  States  v.  Blair,  (S.  D. 
N.  Y.  1911)    190  Fed.  372. 

Notice.  —  When  the  act  declares  that  a  par- 
ticular collector  shall  levy  and  collect  the 
tax,  it  means  that  he  must  do  something  by 
way  of  apprising  the  person  who  is  called 
upon  to  pav  of  the  claim  made.  United 
States  V.  Blair,  (S.  D.  N.  Y.  1911)  190  Fed. 
372. 

An  action  in  the  nature  of  debt  lies  to  col- 
lect the  tax.  United  States  v.  Billings,  (S. 
D.   N.  Y.   1911)    190   Fed.   359. 
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ABORIGINES: 

Pelagic  sealing  in  Alaaka  by,  15. 

ABORTION: 

Importation  of  drngs,  etc.,  for  causing  pro- 
hibited, 128. 

ABSENT  DEFENDANTS: 

Jurisdictions  of  courts  over,  701  note. 
Service  on,  686  note. 

ADMIRALTY: 
Appeals  to  circuit  court  of  appeal s,  702, 

note. 
Jurisdiction,  671  note. 

ADULTERATION. 

Food  and  drugs,  see  Food  and  Drugs. 
Grain  and  seeds,  see  Agricliltuue. 
Viruses,   serums   and   toxins,   see   Health 

AND  QlJABANTINE. 

AGRICULTURE : 
See    also    Customs    Duties;     Food    ai^d 

Drugs;  Timber  Lands  and  Forest  Re- 
serves. 
Animals  or  animal  products. 

Sale  of  by  secretary  of  agriculture,  4, 
Apples. 

Branding  barrels,  3. 

Grades  established,  3. 

Marking  barrels,  4. 

Misbranding  barrels,  4. 

Standard  barrel,  3. 

Steel  barrel,  3. 
Barrels. 

Branding  apple  barrels,  3,  4. 

Marking  apple  barrels,  4. 

Standard  barrel  established  for  apples,  3. 
Bureau  of  statistics. 

Issuance  of  cotton  reports  by,  3. 
Condemnation  proceedings. 

Necessity  of  in  sale  of  animals  or  animal 
products,  4. 
Cotton. 

Reports  relating  to,  3. 

Statistics  relating  to,  see  Census. 
Deposit  of  receipts   received   from  sale  of 

animals  or  animal  products,  4. 
Diseases  of  plants. 

Determination  of  existence,  7. 
Experiment  stations. 

Maintenance  of,  5. 

Sale  of  products,  5. 
Fruits. 

Restriction  on  importation,  7. 
Grain  and  seeds. 

Admission  into  United  States  of  adul- 
terated grain  and  seeds  prohibited,  7, 
10. 
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AGRICULTURE— cont'd. 
Grain  and  seeds — cont'd. 
Adulteration  defined,  11. 
Penalty  for  importing  adulterated  grain 

and  seeds,  11. 
Seeds  when  unfit  for  seeding  purposes,  11» 
Importation  of  nursery  stock,  6,  9,  12. 
Insecticide  Act. 

Food    and    Drugs    Act    contrasted,    429 

note. 
"Inert"  substance  defined,  429  note. 
Insect  infestation. 

Determination  of  existence,  7. 
Interstate  quarantine  against  plant  diseases- 
or  insect  infestation. 
Hearings,  8. 
Movements  of  nursery   stock  subject  to- 

conditions,  8. 
Punishment  for  violations  of  statute,  9. 
Rules  and  regulations,  8,  9. 
Shipments   in   quarantine  localities   for- 
bidden, 8. 
Migratory  game  birds,  see  Game  Animals- 

AND  Birds. 
Misbranding    apple    barrels,    4. 
National  game  preserve,  see  Game  Animals 

AND  Birds. 
Nursery  stock. 

Certificate  of  foreign  inspection,  6. 
Defmition,  7. 

Importing  without  permit,  etc.,   unlaw- 
ful, 6. 
Imports   permitted   for  experimental  or 

scientific   purposes,   12. 
Interstate   shipments   regulated,   6. 
Marking,  7* 

Movements  of,  subject  to  conditions,  8. 
Notification  of  arrival  at  port  of  entry, 

6. 
Rules  for  inspection,  etc.,  to  be  issued,  8. 
Pathological  and  zoological  specimens. 

Sale  of  by  secretary  of  agriculture,  11. 
Plant  diseases. 

Determination  of  existence,  7. 
Plants. 

Restriction  on  importation,  7. 
Public  auction. 

Necessity  of  in  sale  of  animals  or  animal 
products,  4. 
Public  hearing. 

On  question  of  forbidding  importation  of 
nursery  stock,  etc.,  8. 
Quarantine  on  plants,  7. 
Seeds,  see  supra,  Grain  and  seeds. 
Tobacco  and  cotton  statistics,  see  CEN8T7& 
Trees. 

Prohibiting  importation,  7« 
Vegetables. 

Restriction  on  importation,  7. 
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JkGRICULTURE,  DEPARTMENT  OF: 
Detailed  estimates  of  employees. 

Applicability  to  meat  inspection  and  in- 
secticide service,  5. 
Division  of  accounts  and  disbursements. 

Employees  of,  how  detailed,  4. 
Employees. 

Allowance  for  travel  expenses,  6. 

Detailed  estimates  of,  5. 

Detail  of,  4. 

Payment  of  detailed  employees,  4. 
Federal   horticultural  board. 

Establishment   and   composition,   10. 
Lump  sum  appropriations. 

Payment  for  scientific  or  technical  work, 
11. 
Meat  inspection  and  insecticide  service. 

Detailed  estimates  of  employees,  5. 
Officials. 

Allowance  for  travel  expenses,  5. 
Payment  of  officers  and  employees,  11. 
Secretary  of  agriculture. 

Establishing  quarantine  on  plants,  etc., 
7-10. 

Exchange    of    typewriters    and    similar 
machines,  5. 

Prescribing    conditions    and    regulations 
for  entry  of  nursery  stock,  6. 

Purchases  for  bureaus  authorized,  5. 

Sale  of  animals  or  animal  products,  4. 

Sale  of  products  of  agricultural  experi- 
ment stations,  6. 
Street  car  fares. 

Reimbursement  for,  5. 
Supplies,  how  furnished,  5. 
Travel  expenses. 

Allowance  to  officials  and  employees  for, 
5. 
Typewriters     and    similar     machines     ex- 
changed, 5. 

AIDING  AND  ABETTING: 

See  Customs  Duties;  Nationai.  Banks; 
Radio  Ck>MMXJiTiCATiON. 

ALASKA: 

Adverse  claims. 

Actions  to  determine,  432  note. 

Statute  construed,  430  note. 
Affidavit  for  change  of  place  of  triaL 

Sufficiency  of,  432  note. 
Agricultural  experiment  stations  in,  5. 
"Alaska  fund,"  26. 
Capital  of,  10. 

Champertous  contract,  433  note. 
Compilation  of  laws,  24. 
Compromising  crimes. 

Discretion  of  court,  435  note. 

Sufficiency  of  acknowledgment,  435  note. 
Constitution   and   laws   of    United   States 

applicable  to,  19,  855  note. 
Conveyance. 

Lease  included,  432  note. 
Costs,  imprisonment  for,  435  note. 
Disallowance  of  demurrer. 

Pleading  over,  434  note. 
District  courts. 

Effect  of  amendment  to  act  establishing, 
437  note. 
'Tinal  order"  warranting  review,  432  note. 
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ALASKA— oon^d. 

Fishing  in  waters  by  aliens. 

Fines  for  violation,  436  note. 

Ship's  "company"  defined,  436  note. 
Forest  service. 

Leaves  of  absence  to  ei.  ^  loyeea  in,  398. 
Forms  or  procedure  abolished,  430  note. 
Homestead  laws. 

Amendment  construed,  435  note. 
Indians. 

Attempt    by,    to    purchase    intoxicating 
liquor  as  offense,  433  note. 
Indictment. 

Charging  one  crime,  434  note. 
Indigent  and  incapacitated  persona  assisted, 

25. 
Information. 

Indorsement   of   witnesses   thereon,   4M 
note,  435  note. 
Joinder  of  parties  to  actions. 

Bond  made  to  two  or  more  obligees^  439 
note. 
Judgment. 

Lien    of,    when    attaching   to    propertj 
fraudulently  conveyed,  431  note. 
Labor  or  improvements  upon  mining  claimf. 

Act  governing,  repeals  inconsistent  lawi, 
437  note. 
Laws   of   United   States   extended   to,   19, 

855,  note. 
Lease. 

"Conveyance"   includes   a,  432   note. 
Legislative  assembly. 

Alaska  territory  organize^  18. 

Arrest  of  legislators,  22. 

Certification  of  bills,  23. 

Compensation  of  members,  20. 

Compensation  of  subordinate  officers,  SA. 

Convening,  20. 

Creation,  18-25. 

Election  of  delegates  to  Congress,  24. 

Election  of  members,  20. 

Enacting  clause  of  laws,  form  •£,  2L 

Enrolment  of  bills,  23. 

Exemptions  of  l^islators,  22. 

Expenses,  how  met,  23. 

House  membership,  19. 

Laws    transmitted    to    President    wba 
printed,  23. 

Legislator  holding  other  office,  22. 

Majority  vote,  22. 

Organization,  20. 

Passage  of  laws,  23. 

Payment  of  legislative  expenses,  23. 

Power  and  limitations,  21. 

Presiding  officer,  20. 

Printing  laws,  23. 

Privilege  of  legislator  from  arrest,  2S. 

Quorum,  22. 

Reading  bills,  23. 

Rules,  22. 

Senate  membership,  19. 

Sessions,  20. 

Subject  of  act,  21. 

Submission  of  laws  to  Congress,  25. 

Subordinate  officers,  20. 

Term  of  office,  19. 

Vacancies,  20. 

Veto  power,  23. 
Mechanic's  lien. 

Limitation  of  lien  of  minor,  433  nobs. 
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ALASKA— cof^tU 
Mines  and  minerals. 
Area  of  placer-mining  claims,  14. 
Assessment  work  on  mining  claim,  Sew- 
ard Peninsula,  25. 
Association's  placer-mining   claims   lim- 
ited, 14. 
Defective  location,  14. 
Effect  of  violating  act  in  location  of  pla- 
cer-mining claims,  14. 
Labor  or  improvements  made  on  placer- 
mining  claim,  14. 
Location  of  placer-mining  claim  by  at- 
torneys, 14. 
Number  of  locations,  14. 
Telagic  sealing"  defined,  18. 
Pleading  over  on  disallowance  of  demurrer, 

403  note,  434  note. 
Poor  persons  assisted,  25. 
Preservation  and  protection  of  fur   seals 
and  sea  otter. 
Equipping,  etc.,  vessels  for  pelagic  seal- 
ing or  sea  otter  hunting  prohibited,  15. 
Forfeiture  of  vessels,   ete.,  employed  in 

pelagic  sealing,  16. 
Guard  or  patrol  to  be  maintained,  Id. 
Importing  illegally  taken  skins,  16. 
Killing  by  natives,  15. 
Killing,  etc.,  in  North  Pacific  Ocean,  15. 
""Person"  defined,  18. 
Pribilof  Islands,  killing  fur  seals  on,  17. 
Prosecutions,   16. 
Punishment  for  violations  of  statutes  and 

regulations,  16. 
Regulations  made  by  President,  16. 
Search  and  seizure  of  vessels,  17. 
Use  of  ports  or  harbors  for  purposes  con- 
nected with  operations  of  sealing,  15. 
Vessels  with  skins  aboard  presumed  to 
be  violating  law,  16. 
Pribilof  Islands. 

Killing  fur  seals  on,  17. 
Qualification  of  trial  juror,  431  note. 
Railroad   commission   created,   24. 
Redelivery  bond. 

Special  execution  not  required,  431  note. 
Sale  of  unsurveyed  coal  lands,  436  note. 
Selling  liquors  without  license. 

Recovery  of  license  fee  by  civil  action, 

435  note. 
Sufficiency  of  information,  435  note. 
Seward  Peninsula. 
Assessment  work  on  mining  claims,  25. 

ALCOHOL: 

See  Internal  Revenue. 

ALEUTS: 

Pelagic   sealing   in   Alaska   by,    15. 

ALIENS : 
See   also   Chinese   ExcfLusiON;    Immigra- 
tion. 
Suits  by  and  against,  675  note; 

ALLOWANCES : 

Support  of  widow  and  family  of  deceased 
bankrupt,  468  note. 


AMENDMENTS : 

Defects  of  form,  704  note. 

Petition    in    involuntary    bankruptcy,    518 

note. 
Writ  of  error,  705  note. 

AMERICAN  NATIONAL  RED  CROSS: 
See  Chabities. 

ANIMALS : 
See  also  Game  Animals  and  Bibds. 
Exchange  of  by  secretary  of  agriculture,  4. 
Feeding  in  transit,  438  note. 
Importation  of  cattle  and  hides,  128.  ' 
Liability  of  connecting  carrier   receeiving 
live  stock  infected  with  contagious  dis- 
eases, 438  note. 
Regulating  slaughtering,  443  note. 
Rest  in  transit,  438  note. 
Sale  of  by  secretary  of  a|^culture,  4. 
Unloading  while  in  transit  for  rest,  water 
and  feeding, 
Carrier  as  an  insurer,  439  note. 
Compliance  with  statute  as  defense  to 

delay   in   delivexy,   440   note. 
Due  diligence  and  foresight,  439  note. 
Effect  of  proviso  making  unloading  un- 
necessary under  certain  circumstances, 
442  note. 
Elapsing    of    twenty-eight    hour    period, 

439  note. 
Failure  to  unload  partly  due  to  another 

carrier,  440  note. 
Knowingly  and  wilfully,  442  note. 
Knowledge  of  initial  carrier  imputed  to 

connecting    carrier,    440    note. 
Limitation  of  liability,  441  note. 
Measure  of  damages,  438  note. 
Negativing    excuses,    443    note. 
Penalty  for  violation,  442  note. 
Providing   facilities   for    water,    feeding 

and  rest,  438  note. 
Questions  for  the  jurv,  441  note. 
Storm  or  other  accidental  or  unavoid- 
able cause,   440  note. 
Waiver  of  statutory  provisions,  439  note. 
Viruses,  serums  and  toxins,  trade  in,  see 

Health  and  Quarantine. 
Watering   in  transit,   438   note. 

ANTI-TRUST  LAWS: 
See  Monopolies  and  Trusts. 

APPEAL  AND  ERROR: 

See  also  Circuit  Court  of  Appeals;  Dis- 
trict Court;  Supreme  Court. 

Amending  writ  of  error,  705  note. 

Bankruptcy  appeals,  see  Bankruptcy. 

Bonds. 
Discharge  of  surety  on  reversal  of  judg- 
ments, 705  note. 
Entering  judgment  on,  705  note. 
Taking  and  approval,  705  note. 

Interlocutory  orders  or  decrees,  707  note. 

Supersedeas,   705,  706  note. 

Writs  of  error. 
Criminal  cases,  707  note. 
By  whom  issued,  214  and  note. 


AMBASSADORS:  APPEAL  BONDS: 

See  Diplomatic  and  Consular  OmcEBS.  See  Appeal  and  Error. 
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APPLES: 
See  AtiucuLTUii& 

APPRAISER: 
See  Customs  Ddtdbb. 

APPROPRIATIONS: 
See  EsniCATis,  ArFBoniATiOHs  amp  Rb- 

POBTB. 

ARBITRATIONS 
See  LA.BOB. 

ARCHITECTS: 
See    PuBLio    PBomrrr,    Buildings,    sm 
Obourds;  Tte4SUKr  Dspabtiodit. 

ARID  LANDS: 
See  PuBUo  Lahm. 

ARIZONA: 

Cases  pending  in  territorlsl  ooari  trans- 
ferred, 851  note. 

Qualiftcations  for  holding  county  office,  851 
note. 

ARMY: 
See  Abticucs  of  Wab;  Citizershxp;  Wab 
Department  and  Miutabt  Estabush- 

MENT. 

Forfeiture  of  eitisenship  hj  desertion,  see 

Citizenship. 
Improper  military  enlistments,  see  Abti- 

CLEs  FOR  Government  of  the  Navt. 
State  and   territorial   home   for   disabled 

soldiers,  see  Hospitals  and  Asylums. 

ARREST: 
See  also  Penal  Laws. 
Bankrupt  arrested  prior  to  institution  of 

bankruptcy  proceedings,  468  note. 
Legislators  privileged  from  in  Alaska,  22. 

ARTICLES  FOR  THE  GOVERNMENT  OF 
THE  NAVY: 
Punishment  of  officer  for  improper  enlist- 
ment, 29. 
Sufficiency  of  charge  for  false  swearin|^ 
444  note. 

ARTICLES  OF  WAR: 
Courts  martial. 
Kinds,  30. 
Membership,  30. 
Powers,  30-31. 

ASPHALT  LANDS: 
See  Indians. 

ASSAY  OFFICES: 
See  Coinage,  Mints,  and  Assay  Offices. 

ASSIGNEES: 
Suit  by,  in  federal  courts,  677  note. 

ASYLUMS : 
See  Hospitals  and  Astluks. 

ATTACHMENTS : 
Mesne  process  attachments  in  bankruptcy 
proceedings,  535  note. 


ATTACHMENTS— oo»^<t. 

Money  in  custody  of  oourt»  734  note. 
Personal  service,  703  note. 
Preference  ereated  by,  in  bankruptcy,  520 
note. 

ATTORNEYS: 
See  also  Bankbuptct;  Jcidigxaz.  QmcBs. 
Contempts,  701  note. 
Liability  for  costs  Texationsiy  increased  br 

attorney,  571  note. 
Location  of  placer-mining  elAim  in  Alsiks 

by,  14. 

AVIATION: 
See  Wab  DEPABnoNT  and  MiLirAiT  Es- 

TABUSHMXNT. 

BAGGAGE: 
See  also  Customs  I>utiss. 
Larceny  of  interstate  baggage,  203. 

BAIL  AND  RECOGNIZANCES: 
Bail  during  trial,  445  note. 
Remitting  penalty  of  recognizanee  in  tcr> 
ritorial  court,  446  note. 

BANKRUPTCY: 
Acts  of  bankrupt^. 
Admitting  inability  to  pay,  4M  note. 
Appointment  of  reoeiyer  or  trustee,  45^ 

note. 
Assignment  for  benefit  of  creditors,  45t 

note. 
Fraudulent  transfer,  concealment  or  re- 
moval, 456  note. 
Lien  obtained  beyond  four  months'  pe- 
riod, 459  note. 
Preferences   through   Ugal   proceedings 

457  note. 
Preferences  through  transfers  while  in- 
solvent, 456  note. 
Suffering  enforcement  of  execution,  457 
note. 
Adjudication  in  involuntary  bankruptcy. 

When  made,  493  note. 
Adjudication  on  voluntary  petition. 
Concurrent  with  filing  of  petition,  491 

note. 
Ex  parte,  493  note. 
Admitting  inability  to  pay  debts  as  act  of 

bankrupt<7,  460  note. 
Adverse  claims. 

Jurisdiction,  454  note,  495  note. 
Allowances  for  widow  and  children  of  de- 
ceased bankrupt,  468  note. 
Amendments. 
Petition  in  involuntary  bankruptcy,  51 S 

note. 
Schedules,  464  note. 
Appeals. 
Allowance   or   rejection   of   claims,   50(^ 

note. 
Judgment    granting    or     refusing     dis- 
charge, 498  note. 
Judgment  of  composition,  500  note. 
Judgment  overruling  objections  to  appli- 
cation of  bankrupt  for  discharge,  50O 
note. 
Miscellaneous  decisions  held  appealable,. 
498  note. 
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BAKKRUPTCT-^oonl^tf. 
'    Appealfl — cont'd. 

Kefusal  to  Bet  aside  ftdjndieatioii  of 
bankruptcy,  600  note. 

Time  for  taking,  601  note. 
Aroearanoe. 

Admitting  other  parties,  493  note. 

Within  reasonable  time,  493  note. 
Application  for  discharge  of  bankrupt. 

Extension  of  time,  471-473  note. 

Failure  to  apply  for  discharge  as  af- 
fecting subsequent  bankruptcy  pro- 
ceedings, 471  note. 

Hearing  and  determination,  474  note^ 
476  note. 

Mistake  as  ground  for  extension  of  time, 
471  note. 

Notice  of  application  for  extension,  472 
note. 

Sickness  and  poTerty  as  ground  for  ex- 
tension of  time,  472  note. 

Unavoidable  delay  in  making,  471  note. 

Waiver  of  objection  to  extension,  473 
note. 

When  made,  471  note. 
Appointment  of  receiver  or  trustee  as  act 
of  bankruptcy. 

Allegation  of  appointment  of  receiver, 
469  note. 

Appointment  of  temporary  receiver,  469 
note. 

Consent  to  appointment  of  receiver,  469 
note. 

Insolvency  essential,  469  note. 

Receiver  asked  for  by  stockholders,  469 
note. 
Appraisal    of    bankrupt's    property,    547 

note. 
Arrest  of  bankrupt,  468  note. 
Assignment  for  benefit  of  creditors  as  act 
of  bankruptcy. 

General  assignment  cimtemplated,  469 
note. 

Insolvency  unnecessary,  469  note. 
Attachment. 

Preferences  created  by,  620  note. 

Under  mesne  process,  636  note. 
Attorneys. 

Appointment  of,  for  trustee,  607  note. 

Employment  by  receivers,  461  note. 

Fees,  632  note,  631  note. 

Preferential  payment  to,  627  note. 

Services  performed  in  obtaining  receiv- 
er's appointment,  612  note. 
Avoiding  transfers  of  bankrupt. 

Alleging  reduction  of  claim  to  judgment 
and  insufficient  estate,  660  note; 

Amount  recovered,  649  note.. 

Bill  in  equity,  660  note. 

Consent  of  defendant,  649  note. 

Fraudulent  conveyances,  549  note. 

Jurisdiction,  649,  660  note. 

Power  conferred  on  trustee,  649  note. 

Rules  governing  pleading  and  proof,  660 
note. 

Subsequent  proceedings  in  bankruptcy 
court,  650  note. 

Transfers  within  four  months  period, 
649  note. 

Trustee  vested  with  rights  of  creditor, 
649  note. 


BANKRUPTCY— ooA^d. 
Banking  transactions. 

Preferences  created  by,  621  notci. 
Bankruptcy  court. 
Adverse  claims,  464  note. 
Ancillary  jurisdiction,  463  note. 
Closing  estate,  452  note. 
Determination    of   claim    to   exemption, 

452  note. 
BIquitable  jurisdiction,  448  note. 
Examining  into  acts,  conduct  or  proper- 
ty of  bankrupt,  493  note. 
Issuing  injunctions,  453  note. 
Jurisdictional  objections,  450  note. 
Jurisdiction   as   dependent  on   residence 

within  district,  448  note. 
Jurisdiction  over  corporations,  448  note. 
Jurisdiction   over   property   in   i^ysical 

possession  of  bankrupt,  462  note. 
Making  orders  and  issuiiig  process,  463 

note. 
Not  court  of   limited   jurisdiction,   448 

note. 
Punishing  for  contempt,  463  note. 
Reopening  estate,  462  note. 
Requiring     production     of     books     and 

papers,  463  note. 
Right  to  exercise  original  jurisdiction, 

448  note. 
Security  for  costs,  464  note.  . 
Taxation  of  costs,  463  note. 
Territorial  limits  in  exercising  ancillary 
jurisdiction,  464  note. 
''Bankruptcy"  defined,  466  note. 
"Bankruptcy  proceeding"  defined,  600  note. 
Banks,  see  tn/ra.  Set-off  and  counterclaims. 
Bond. 
Petitioner  in  involuntary  bankruptcy  to 
give,  460  note. 
Books  or  records. 
Destruction  of,  as  ground  for  denial  of 

discharge,  476  note. 
Failure  to  keep   as  ground:  for  denial 

of  discharge,  476  note. 
Requiring  production  of,  463  note. 
Burden  of  proof. 
In  prosecution  for  concealing  assets,  602 
note. 
Chattel  mortgages. 
Setting  aside  for  fraud,  636  note. 
Validity  of  lien,  636  note.- 
Circuit  court  of  appeals. 
Jurisdiction,  499  note. 
Clearance  loans  as  preferential  liens,  63S 

note. 
Closing  of  estate. 
Final  account  approved  and  funds  dis- 
tributed, 452  note. 
Co-debtors  of  bankrupts. 
Liability  <»  discharge  of  bankrupt,  484 
note. 
Commencing  of  proceedings. 
Filing  of  petition  in  bankruptcy  as,  492 
note. 
Commercial  agency. 
False  statement  made  by  business  firm  ior 
479  note. 
Commission  of  offense  as  ground'  for  denial 
of  discharffe. 
Conviction  o?  offense  476  note. 
Offense  knowingly  and  fravdulently  com- 
mitted, 475  note. 
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BANKRUPTCY— <mil'4l. 
Competency  of  witnesMS. 

State  laws  goTem,  878  aote. 
Compositiona. 

Compoflition  in  money  by  uae  of  credit, 

470  note. 
Confirmation,  470  note. 
Creditor'^  interests  prevail,  470  note. 
Receiver  may  allow  bankrupt  reasonable 

time  for  effecting.  451  note. 
Sotting  aside  for  fraud,  471  note. 
'*Concear  defined,  447  note,  501  note. 
Concealment  of  assets. 

Punisbment,  501  note. 
Concealment,  etc.,  of  assets  as  ground  for 

denial  of  discharge. 
Burden  of  proof,  481  note. 
Discharge  denied,  480  note. 
Evidence,  481  note. 
Failure  to  keep   books  or  records,   475 

note. 
Failure  to  make  inventory,  476  note. 
Inaccurate  books,  476  note. 
Intent,  476  note,  481  note. 
Payment  of  lawful  debts,  481  note. 
Res  judicata,  481  note. 
Specifications  of  objection,  481  note. 
Transfer  to  bankrupt's  wife,  481  note. 
Transfer  to  corporation  owned  by  bank- 
rupt, 481  note. 
Conditional  sales. 

Validity  as  against  bankrupt's  trustee, 

545  note. 
Confession  of  judgment. 

Transfer  as,  447  note. 
Congress. 

Power  to  legislate  on  subject  of  bank- 
ruptcy, 454  note. 
''Consent"  defined,  495  note. 
Conspiracy. 

Trespass  on  the  case  for,  510  note. 
Contempt. 

Bankruptcy  court  may  commit  for,  453 

note. 
Dependent   on    ability    to   comply   with 

order,  504  note. 
Disobedience  as,  504  note,  505  note. 
Failing  to  produce  books  and  papers,  505 

note. 
Misappropriation  of  money,  701  note. 
Penalty,  505  note. 
Proceedings  before  judge,  505  note. 
Purging,  505  note. 

Release  from  imprisonment,  505  note. 
"Controversy  in  bankruptcy"  defined,  498 

note. 
Conveyances,  etc.,  within  four  months  of 

petition  invalid. 
Chattel  mortgages,  536  note. 
Construction  of  statute,  536  note. 
Conveyances  when  "made  or  given,"  536 

note. 
Engagement  ring,  536  note. 
Effect  of  discharge   in  bankruptcy,  536 

note. 
Intent  to  hinder,  delay  or  defraud,  536 

note. 
Jurisdiction,  537  note. 
Life  insurance  policy,  536  note. 
No  judgment  required  to  set  aside,  537 

note. 
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BANKRUPTCY— 0011^41. 
Conveyances,  etc,  within  four  moeths  d 
petition  invalid — eonfd. 

Payment  to  bank  holding  note  of  bank- 
rupt, 537  note. 

Property  sold  under  execution  on  jnd^ 
ment  by  confession,  636  note. 
Corporations. 

Admitting  inability  to  pay  debts  as  sd 
of  bankruptcy,  460  note. 

Authority  to  file  petition  in  bankruptcy, 
518  note. 

Liability  of  officers,  directors,  and  stock- 
holders, 462  note. 

May  become  involuntary  bankrupts.  4€2 
note. 

May  become  voluntary  bankrupts,  410 
note. 

Place  of  business,  449  note. 
Costs. 

Dismissal  of  petition  in  involuntary 
bankruptcy,  460  note. 

Liability  of  creditor  objecting  to  dis- 
charge of  bankrupt,  474  note. 

Power  of  bankruptcy  court  to  impote. 
453  note. 
Counterclaims,  see  infra.  Set-off  and  coos- 

terclaims. 
Creditors. 

Employees  and  relatives  as,  518  note 

Notice  to,  of  application  by  receiver  for 
compensation,  513  note. 

Notice  to,  of  confirmation  of  sale,  517 
note. 

Notice  to,  of  meeting  to  authoriae  tmstoF 
to  interpose  objection  to  bankrupt's 
discharge,  517  note. 

Opposing  petition  in  involuntary  pro- 
ceedings, 518  note. 

Preferences,  see  infra.  Preferences. 

Stockholders  as,  446  note. 

Trustees  appointed  by,  505  note. 
Crimes,  see  infra.  Offenses. 
Custodian. 

Defined,  512  note. 

Receiver  as,  450  note. 
Debts  affected  by  discharge  of  bankrupt. 

Debts  not  scheduled,  491  note. 
Disputed  claims,  473  note. 

Fraud,  etc.,  in  fiduciary  capacity,  491 
note. 

Judgment  for  breach  of  promise  of  mar- 
riage accompanied  by  seduction,  490 
note. 

Liability  for  obtaining  property  by  false 
pretenses  or  false  representations,  487 
note. 

Liability  for  support  of  wife  or  child, 
490  note. 

Liability  for  wilful  and  malicious  inju- 
ries, 488  note. 

Nonprovable  debts,  486  note. 

Provable  debts,  485  note. 

Revival  of  discharged  debts,  486  note. 
Debts  which  have  priority,  see  infra,  Pri- 
ority of  debts. 
Denial  of  discharge  of  bankrupt. 

Concealment,  etc.,  of  assets,  see  sapn. 
Concealment,  etc.,  of  assets  as  ground 
for  denial  of  discharge. 

Discharge  in  volunUiry  proceedings 
granted  within  six  years,  481  note. 
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BANKRUPTCY— cont'd. 

Denial   of  discharge  of   bankrupt — cont'd. 

Obtaining  money  or  property  upon  false 
statements,  see  infra.  Obtaining  money 
or  property  upon  false  statement  as 
ground  for  denial  of  discharge. 
Discharge  of  bankrupt. 

Application  for  discharge  of  bankrupt, 
see  aupra.  Application  for  discharge  of 
bankrupt. 

Debts  affected  by,  see  supra,  Debts  affect- 
ed by  discharge  of  bankrupt. 

Defense  of  discharge  personal  to  bank- 
rupt, 487  note. 

Hearing  and  proof  on  application  for, 
474  note. 

Objections  to  bankrupt's  discharge,  see 
infra.  Objections  to  bankrupt's  dis- 
charge. 

Obtaining  money  or  property  upon  false 
statement  as  ground  for  denial  of  dis- 
charge, 480  note. 

Refusal  of  discharge,  see  infra.  Refusal 
of  discharge  of  bankrupt. 

Revival  of  discharged  debt,  486  note. 

Revocation,  see  infra,  Revocation  of  dis- 
charge of  bankrupt. 

Sureties,  how  affected  by,  484  note. 
Dividends  remaining  unclaimed,  how  dis- 
tributed, 534  note. 
"Duly  proved,"  defined,  614  note. 
Duties  of  bankrupts. 

Filing  schedule  of  assets,  466  note. 

Production  of  books  and  papers,  467 
note. 

Submitting  to  examination,  467  note. 
Embezzlement. 

Claim  created  by,  not  affected  by  dis- 
charge in  bankruptcy,  492  note. 
Employees. 

Not  creditors,  when,  518  note. 
Evidence. 

Admissibility  of,  in  criminal  proceedings 
against  bankrupt,  467  note. 

Prosecution  for  concealing  assets,  502 
note. 

Recovery    of    voidable    preferences,    527 
note. 
Exemptions. 

Federal  exemption  laws  recognized,  466 
note. 

Fraud  as  affecting  right  to,  465  note. 

Homestead  exemptions,  466  note. 

Necessity  of  claiming,  464  note. 

Partnership  exemptions,  466  note. 

Residence  as  affecting  right  to,  465  note. 

Sale  of  exempt  property,  465  note. 

Schedules  amended,  464  note. 

Setting  .  part,  511  note. 

State  exemption  laws  recognized,  465 
note. 

Time  and  manner  of  claiming,  464  note. 

Title  in  bankrupt,  542  note. 

Tools,  implements  of  trade,  etc.,  466  note. 
Extorting  money   or   property  as  offense, 

502  note. 
Fair  valuation. 

What  constitutes,  447  note. 


BANKRUPTCY— conrd. 
False  oaths. 

Bankrupt  making,  denied  discharge,  476 
note. 

Making,  as  offense,  502  note. 
False  pretenses  or  representations. 

Preventing  discharge  in  bankruptcy,  487 
note. 
False  statement  in  writing. 

Obtaining  mone^  or  property  upon,  see 
infra,   Obtainmg   money   or    property 
upon  false  statement,  etc. 
Family  of  deceased  bankrupt.  < 

Allowance  for  support  of,  468  note. 
Federal    exemption    laws    recognized,    466 

note. 
"Fiduciary  capacity"  defined,  492  note. 
Filing  certified  copy  of  decree  of  adjudica- 
tion, 511  note. 
Fraud. 

Preventing  discharge  in  bankruptcy,  490 
note. 

Right  to  exemption  affected  by,  465  note. 
Fraudulent  transfer,  etc.,  as  act  of  bank- 
ruptcy, 456  note. 
Homestead. 

Exemptions,  466  note. 
Injunctions. 

Issuance  by  bankruptcy  court,  453  note. 
Insane  persons. 

As  involuntary  bankrupts,  462  note. 
Insolvency. 

Determination  of  question,  446  note. 
Insurance. 

Title  to  policies  in  trustee,  543  note,  546 
note. 
Inventory. 

Failure  to  make  as  ground  for  denial  of 
discharge,  476  note. 
Involuntary  bankruptcy. 

Creditors  may  file  petition  in,  518  note. 

Relatives  may  file  petition  in,  518  note. 
Involuntary  bankrupts. 

Corporations,  461  note. 

Determination  of  status  of  statutory  ex- 
ception, 461  note. 

Insane  persons,  461  note. 

Persons  engaged  chiefly  in  farming  or  in 
*     tillage  of  the  soil,  461  note. 

Wage  earners,  461  note. 
Issues. 

Determination  of  by  judge,  493  note. 
Jurisdiction. 

Consent  as  affecting,  495  note. 

Controversies  arising  in  bankruptcy  pro- 
ceedings, 498  note. 

Recoverv  of  preferential  and  fraudulent 
transfers,  496  note. 

Referee,  494  note. 

Suits  brought  by  trustees,  495  note. 

Summary  and  plenary,  496  note. 

United  States  circuit  courts,  494  note. 
Jury  trials. 

Submission  of  questions  incidental  to  in- 
solvency, 493  note. 
Laches. 

Refusing  discharge  of  bankrupt  for  de- 
lay in  bringing  on  hearing,  475  note. 
Landlord's  liens,  o36  note. 
Law  governing  rights,  remedies  and  pow- 
ers  as   to   bankrupt's   real    estate,    511 

note. 
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BANKRUPTCY— ooMfit. 

Liens, 

!  Constrttetioii  of  aeetionft  relating  to,  836 
note. 

Date  of  truatee's  lien,  609  note. 

Liens  acquired  more  than  four  months 
before  bankruptcy,  635  note. 

Invalid  ss  to  creditors,  636  note. 

Mechanics'  and  kindred  liens,  636  note. 
Obligation  protected,  636  note. 

Purpose  of  sections  relating  to,  636  note. 

State  law  determines  Talidity,  535  noteu 
Liens  created  within  four  months  of  bank- 
ruptcT  invalid. 

Admiraltj  liens,  637  note. 

Attachment  liens,  636  note,  638  note. 

Bona  fide  purchaser  protected,  640  note. 

Construction  of  statute,  537  note. 

Contractors'  liens,  637  note. 

Discharge  of  surety,  638  note. 

Enforcement    of   pre-existing   lien,    640 
note. 

Equitable  liens,  637  note. 

Garnishment  liens,  638  note. 

''111ml  proceedings"  defined,  638  note. 

Lisonrency  essential,  638  note. 

Judgment  liens,  638  note. 

Laborers'  liens,  637  note. 

Liens   obtained   through   legal   proceed- 
ings, 637  note. 

Liens  on  exempt  property,  638,  639  note. 

Mechanics'  liens,  637  note. 

Notes  endorsed  by  bankrupt,  637  note. 

Payment  made  to  execution  creditor,  638 
note. 

Pleading,  637  note. 

Proof  of  insolvency,  638  note. 
Manager's  wages»  533  note. 
Marshals. 

Appointment  of,  for  preservation  of  es- 
tate, 450  note. 
''Matter  of  law"  defined,  499  note. 
Milkman's  wages,  534  note. 
Mortgages. 

Preferences  created  by,  520  note. 

Setting  aside  chattel  mortgage,  535  note. 
Nonprovable  debts  discharged,  486  note. 
Notice. 

Creditors  given,  of  confirmation  of  sale, 
517  note. 
''Notorious,   exclusive,  or  continuous   pos- 
session," defined,  460  note. 
Objections  to  bankrupt's  discharge. 

Specifications,  473,  474  note. 

When  trustee  may  interpose,  482  note. 

Who  may  object,  473  note. 
Obtaining  money  or   property  upon  false 
statement  as  ground  for  denial  of  dis- 
charge of  bankrupt. 

Burden  of  proof,  480  note. 

Credit  extended  on  faith  of  false  state- 
ment, 478  note. 

Evidence,  480  note. 

False  statement  as  continuing  representa- 
tion, 480  note. 

False  statement  made  by  partners,  480 
note. 

False  statement  to  surety,  480  note. 

Financial  statement  to  commercial  agen- 
cy, 479  note. 

Guilty-  knowledge  essential,  480  note. 

Indemnity  bond  as  '^property,"  479  note. 


BANKRUPTCY— oonrtf. 
Obtaining  money  or  proper^  npim  fake 
statement  as  ground  for  denial  of  dis- 
charge of  bankrupt — ootWd. 

Meaning  of  "false,"  480  note. 

Statement  made  by  bankrupt's  agent,  479 
note. 

Time  of  obtaining  property,  479  note. 

Who  may  object,  480  note. 
Offenses. 

Concealment  of  assets,  601  note. 

Conspiracy  to  conceal  oorpoiatioii's  as- 
sets, 608  note. 

Extorting  money  or  property,  502  note. 

False  oaths,  602  note. 

Limitation  of  action,  602  note. 

Omission  to  schedule  property,  502  note. 

Proof  beyond  reasonable  doubt^  501  note. 
^'Officer"  defined,  492  note. 
"Parties  in  interest^"  defined,  514  note. 
Partnership. 

Adjudication  of,  ss  bankrupts,  462  note. 

Administration  of  estate  of  partner,  463 
note 

Administration  where  all  partners  not 
bankrupt,  464  note. 

Creditors  of  individual  partners,  463 
note. 

Distribution  of  expenses,  463  note. 

Entity  doctrine,  463. 

Exemptions,  466  note. 

False  statement  by  partners,  480  note. 

Firm  creditors  paid  out  of  firm  aoseti^ 
463  note. 

Lien  of  creditors  in  equity,  463  note. 

Preferences,  466  note. 

Pro  rata  distribution  between  firm  and 
individual  creditors,  463  note. 

Trustees  for,  462  note,  607  note. 

Unliquidated  claim  of  former  partner  si 
provable  debt,  631  note. 
Persons  engaged  chiefiy  in  farming  or  is 
tillage  of  the  soil. 

As  involuntary  bankrupts,  461  nott. 
Petition  in  involuntary  bankruptcy. 

Corporations  nwy  file,  618  note. 

Creditor  may  oppose,  618  note. 

Filing  by  creditor.^,  618  note. 

Filing  by  relatives,  618  note. 

Form,  averments  and  amendment^  SIS 
note. 

Who  may  file,  518  note. 
Place  of   business. 

Clerk  has  no,  449  note. 

Corporation's  principal  place  of  businesB, 
449  note. 

Jurisdictional  fact,  460  note. 

Meaning,  449  note. 
Porto  Rico. 

Appeals  from  district  court  of,  500  note. 
Preferences. 

As  constituting  acts  of  bankruptcy,  see 
infra.  Preferences  as  acts  of  bankrupt- 
cy. 

Attachment,  520  note. 

Attorne3r's  fees,  527  note. 

Avoidability  of,  524  note. 

Banking  transactions,  521  note. 

Constituent  elements,  621  note. 

Creation  of  transfers,  519  note. 

Creditor  must  have  reoeiTed,  521 

Definition,  624  note. 
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BANKRUPTCY— cont'd. 
Preferences — conVd. 

DepoBtt  of  mone^  in  bank,  521  note. 

Elements  of  yoidability,  524  note. 

Fraudulent  transfers  as,  519  note. 

Greater  percentage  of  debt  obtained  by 
certain  creditors  in  consequence  of,  623 
note. 

Insolvency  essential,  521  note. 

Intent  to  prefer,  525  note. 

Knowledge  of  insolvency,  526  note. 

Knowledge  that  preference  was  intend- 
ed, 526  note. 

Mortgages,  520  note. 

Payment  of  discounted  notes,  521  note. 

Payment  to  attorneys,  627  note. 

Pleading,  523  note. 

Previous  negotiation  as  affecting,  52S 
note. 

Property  transferred  to  person  on  prom- 
ise to  give  security,  520  note. 

Reasonable  causes  to  believe  transaction 
would  effect  preferences,  524  note. 

Recording  as  affecting,  522  note. 

Recovery  of  voidable  preferences,  see 
tn/ra.  Recovery  of  voidable  preferences. 

Suspicion  of  insolvency,  524  note. 

Time  of  obtaining,  521  note. 

To  whom  given,  521  note. 

Transfer  made  to  another  for  creditor's 
benefit,  519  note. 

Transfer  of  exempt  property,  519  note. 

Transfer  of  money  due  from  a  bankrupt 
as  trustee,  519  note. 

Transfer  of  newspaper  routes  520  note. 

Transfer  of  securities,  520  note. 

Transfer  of  stock,  520  note. 

Transfer    under    conditional    sale,    520 
.  note. 

Validity,  519  note. 
Preferences  as  acts  of  bankruptcy. 

Bankruptcy  Act  of  1867  contrasted,  456 
note. 

Insolvency  as  essential  element,  456  note. 

Necessity  of  intent  to  prefer,  456  note. 

Preferences  bv  partnersnip,  456  note. 

Preferences  obtained  through  legal  pro- 
ceedings, 457  note. 

Preferential    transfers    while    insolvent, 
456  note. 
Preservation  of  estate. 

Appointment  of  receivers  or  marshals, 
450  note. 
Presumption. 

In  prosecution  for  concealing  assets,  502 
note. 
Priority  of  debts. 

Attorney's  fees,  631  note. 

"Due  and  owing"  defined,  531  note. 

"Duties"  defined,  533  note. 

Federal  laws  affecting,  534  note. 

Receiver's  charges,  531  note. 

Rent,  531  note,  534  note. 

Services  rendered  after  institution  of 
bankruptcy  proceedings,  523  note. 

State  laws  affecting,  534  note. 

Taxes,  531  note. 

Wages,  533-534  note. 
'Troceeding   in   bankruptcy"   denned,   498 

note. 
Process,  492  note. 


BANKRUPTCY— conW. 
Proof  and  allowance  of  claims. 
Allowance  for  part  of  amount,  514  note. 
Amendment  of  proof,  513  note. 
''Any  creditor,"  defined,  515  note. 
Burden  of  proof  upon  objecting  creditor, 

514  note. 
"Duly  proved,"  514  note. 
Failure  to  file  written  instrument^  513 

note. 
Form   of   objections   to   allowance,    514 

note. 
Necessary  steps  to  complete  allowance, 

513  note. 

Objections  to  allowances,  514  note. 
"Parties  in  interest,"  514  note. 
^    Penalties,  615  note. 
Proof  by  assignee,  513  note. 
Proof  of  secured  claim  not  obligatory, 

514  note. 

Reconsideration,  see  infra.  Reconsidera- 
tion of  allowed  claims. 
Sale  of  mortgaged  property,  516  note. 
Security  received  from  suretv,  614  note. 
Status  at  time  petition  is  filed  governs, 

513  note. 
Sufficient  filing,  513  note. 
Surrendering  preferences,  514  note. 
Sworn  proof,  613  note. 
Time  for  proving,  see  infra.  Time  for 

proving  claims. 
Property. 
Indemnity  bond  as,  479  note. 
Money  included  in  term,  488  note. 
Prosecution  of  suits. 
By  bankrupt,  469  note. 
By  trustee,  469  note. 
Provable  debts. 

Claim  for  taxable  costs,  529  note. 
Claim  of  bankrupt's  wife,  528  note; 
Claims   against  government   contractor, 

531  note. 
Claims  barred  by  limitation,  528  note. 
Claims  capable  of  liquidation  and  proof, 

530  note. 
Claims  for  stock,  529  note. 
Contingent  claims,  528,  530  note. 
Contracts,  529  note. 
Date  of  filing  petition  in  bankruptcy  as 

determining  provability,  528  note. 
Debts  existing  when  filed,  529  note. 
Equitable  claims,  528  note. 
Fines,  529  note. 
Fixed  UabUities,  528  note. 
Instalments  of  salary,  529  note. 
Jud^ents,  528  note,  530  note. 
Outlawed  obligations,  530  note. 
Open  accounts,  529  note. 
Released  by  discharge  of  bankrupt,  486 

note. 
Rent,  528  note,  630  note. 
Stipulation    for    attomney's    fees,    528 

note. 
Tort  claims,  530,  531,  note. 
Unliquidated  claims,  531  note. 
Unpaid  stock  subscriptions,  529  note. 
Publication  order,  492  note. 
Purpose  of  voluntary  proceeding  in,  460 

note. 
Real  property. 
Title  in  trustee,  610  note,  644  note. 
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BANKRUPTCY— oof»#U 
Receivers. 

Allowing  bankrupt  time  to  make  settle- 
ment or  composition,  451  note. 

Appointment  of,  for  preservation  of  es- 
tate, 450  note. 

Attorney  for,  451  note. 

Charges  of,  entitled  to  priority,  531  note. 

Compensation  for  carrying  on  business, 
512  note. 

Custodian  of  property,  450  note. 

Examination  of  accounts  of,  by  referee, 
503  note. 

Right  to  maintain  suits,  451  note. 

Sales  by,  451  note,  455  note. 

Sufficiency  of  notice  of  application  for 
compensation,  513  note. 

Turning    over    estates    to    trustee,    451 
note. 
Reconsideration  of  allowed  claims. 

Laches,  515  note. 

Remedy  of  creditors  dissatisfied  with  al- 
lowance of  claim  of  another  creditor^ 
515  note. 

Who  may  apply,  515  note. 
Recordation. 

As  affecting  preferences,  522  note. 
Recovery  of  voidable  preferences. 

Evidence,  527  note. 

Jurisdiction,  527  note. 

Notice  to  creditor,  527  note. 

Pleadings,  C27  note. 

•'Property  or  its  value"  recovered,  527 
note. 

Statute  of  limitations,  527  note. 

Trustee  only  may  sue,  527  note. 
Referees. 

Authority  to  perform  duties  of  court,  503 
note. 

Canceling  leases,  504  note. 

Compelling  production  of  books,  503  note. 

Compensation,  504  note. 

Contempts  before,  504  note. 

Determination  on  review,  503  note. 

Employing  stenographers,  504  note. 

Examination  of  accounts  of  receivers  and 
trustees,  503  note. 

Jurisdiction  of,  494  note. 

Review  of  proceedings  had  before,  503 
note. 

Taking  exceptions  before  references,  503 
note. 

Time  for  review,  503  note. 

Turning  property  over  to  trustee,  503 
note. 

Weight  of  referee's  finding  of  fact,  503 
note. 
Refusal  of  discharge  of  bankrupt. 

Commission  of  offense,  475  note. 

Concealment,  etc.,  of  assets,  480  note. 

Concealment  of  financial  condition,  475 
note. 

Discharge  in  voluntary  proceedings,  481 
note. 

Obtaining  money  or  property  upon  false 
statement,  478  note. 
Relatives. 

As  sole  petitioners  in  involuntary  pro- 
ceedings in  bankruptcy,  578  note. 

Not  creditors  when,  518  note. 

Reopening  estate,  452  note. 
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BANKRUPTCY— oo»rrf. 
Residence. 

Distinguished  from  domicil,  448  note. 

Not  dependent  on  place  of  business,  449 
note. 

Right  to  exemption  affected  by,  465  note. 
Res  judicata. 

Denial  of  petition  for  discharge  ss,  474 
note. 
Revision  by  petition,  499  note. 
*  Revival  of  discharged  debt,  480  note. 
Revocation  of  discharge  of  bankrupt. 

Amendment  of  petition,  484  note. 

Collateral  attack,  484  note. 

Essentials,  483  note. 

Laches,  484  note. 
Sale  of  bankrupt's  property  by  trustee. 

Articles  infringing  patents,  547  note. 

Caveat  emptor,  548  note. 

Confirmation  of,  548  note. 

Free  from  incumbrances,  548  note. 

Good  will,  548  note. 

Notice    of    application    to   confirm,   54S 
note. 

Practice  and  good  will  of  physician,  547 
note. 

Property   subject  to   incumbrances,  548 
note. 

Public  sales,  548  note. 

Quitclaim  deed,  548  note. 

Real  estate  located  in  another  jurisdic- 
tion, 548  note. 

Review    of    order    confirming    sale,   548 
note. 

Rules  of  procedure,  548  note. 

Setting   aside  for   inadequacy   of  price, 
548  note. 

Setting   aside   for   trustee's  misoondnct, 
548  note. 

Trademarks,  548  note. 

What  may  be  sold,  547  note. 
Sale  of  exempt  property,  see  ffupra.  Exemp- 
tions. 
Schedule  of  assets. 

Amendments,  464  note. 

Duty  to  file,  467  note. 

Insufficient  schedules,  46  <'  note. 

Outlawed  debts,  467  note. 

Who  may  compel  filing,  467  note. 
Secured  creditors,  447  note,  534  note. 
Seizure  of  property  of  bankrupt. 

Construction  of  statute,  541  note. 
Set-off  and  counterclaims. 

Bank  and  depositor,  540  note. 

Construction  of  statute,  540  note. 

Payment  to  bank  on  overdue  note,  541 
note. 

Secured  and  unsecured  debts,  541  note. 

Time  account  stated  and  liquidated,  541 
note. 

Unpaid  stock  subscriptions,  541  note. 
State. 

Authority  to  legislate  concerning  insolv- 
ent debtor,  455  note,  534  note. 

Exemption  laws  of,  recognized,  465  note. 
Statute  of  limitations. 

Recovery    of    voidable    preferencea,    527 
note. 

Schedule  of  outlawed  debts  as  waiver  of, 
467  note. 


INDEX. 


BANKRUPTCY— conrd. 
Stay  of  suits  by  and  against  bankrupts. 
Dischargeability  of  debts  as  affecting,  469 

note. 
Discretion  as  to  granting,  469  note. 
Power  given  for  benefit  of  bankrupt  es- 
tate, 468  note. 
Proceedings  on  valid  liens,  469  note. 
Stenographers. 

Employment  by  referees,  504  note. 
Steward's  wages  entitled  to  priority,  534 

note. 
Stockholders. 
Creditors  of  corporation  do  not  include, 
446  note. 
Subornation  of  perjury,  782  note. 
Substituted  service,  492  note. 
Suits  by  bankrupt,  469  note. 
Suits  by  trustee,  469  note. 
Supreme  court. 
Force  and  effect  of  rules,  etc.,  prescribed 

by,  503  note. 
Jurisdiction  of  appeal  from  Porto  Rico, 

500  note. 
Jurisdiction    of    controversies    in    bank- 
ruptcy proceedings,  498  note. 
Prerequisites  for  appeal,  501  note. 
Questions     purely     administrative,     501 

note. 
Reviewing  decisions  of  circuit  court  of 
appeals,  499  note. 
Sureties. 

Discharge  of  bankrupt  as  affecting  lia- 
bility of,  484  note. 
Taxes. 

Entitled  .to  priority,  531  note. 
"Testimony,"  defined,  467  note. 
Time  for  proving  claims. 

Allowing  claim  nunc  pro  tunc,  517  note. 
Amendment   after   one-year   period,   517 

note. 
Claim  of  ownership  of  property  adverse 

to  bankrupt,  517  note. 
Final  dividend  declared  before  expiration 

of  year,  517  note. 
"Liquidated  by  litigation,"  defined,  517 

note. 
One  year  limitation,  516  note. 
Time  of  insolvency,  493  note. 
Title  to  property,  see  infra,  Trustee's  Title 

to  Bankrupt's  Property. 
Tools,  implements  of  trade,  etc. 

Exemptions,  466  note. 
Transfer,  see  also  aupra^  Preferences. 
By  way  of  security,  447  note. 
Confession  of  judgment  as,  447  note. 
Transfer,  etc.,  of 'assets  as  ground  for  de- 
nial of  discharge. 
Transfer  to  bankrupt's  wife,  481  note. 
Transfer  to  corporation  owned  by  bank- 
rupt, 481  note. 
Transfer  within  four  months'  period,  481 
note. 
Trespass  on  the  case  for  conspiiracy,   510 

note. 
Trial. 

Issues  determined  by  judge,  493  note. 
Trust  deeds,  validity  of,  536  note. 
Trustees. 
Action  te  set  aside  fraudulent  transfer, 
510  note. 


BANKRUPTCY— cont'd. 
Trustees — cont'd. 

Allowance  for  service  of  custodian,  511 

note. 
Appointment  by  creditors,  505  note. 
'    Appointment  of  atternev  for,  507  note. 
Avoiding    transfers    of    bankrupt,     see 

supra,    Avoiding    transfers    of   bank- 
rupt. 
Collection  and  reduction   of  assete,  507 

note. 
Commissions    on    sales    of    encumbered 

property,  511  note. 
Compensation,  511  note. 
Date  of  lien,  509  note. 
Death  or  removal,  507  note. 
Defectively  acknowledged  mortgage,  511 

note. 
Examination  of  accounts  of,  by  referees,. 

503  note. 
Extra  compensation,  511  note. 
Interposing   objections   to   discharge   of 

bankrupt,  482  note. 
Jurisdiction  of  suits  by,  495  note 
Partnership  estates,  462  note. 
Property  in  possession  of  bankrupt  under 

bailment  for  sale,  510  note. 
Prosecution  of  suits  by,  469  note. 
Purpose    of    section    limiting    fees,    550 

note. 
Real  property,  510  note. 
Recovery    of    concealed    property    from 

bankrupt,  509  note. 
Sales  of  property,  510  note,  547  note. 
Separate  trustees  for  partnership  and  in- 
dividual partners,  507  note. 
Setting  apart  exemptions,  511  note. 
Taking    possession    of    properly    encum- 
ber^ by  liens,  509  note. 
Title  to  property,  see  infra.  Trustee's  title 

to  bankrupt's  property. 
Trespass  on  the  case  for  conspiracy,  510* 

note. 
Trust  funds  wrongfully  appropriated  by 

bankrupt,  510  note. 
Unrecorded  chattel  mortgages,  510  note. 
Unrecorded  conditional  sales,  509  note.. 
Who  may  be,  507  note. 
Trustee's  title  te  bankrupt's  property. 
After-acquired  property,  642  note. 
Books  containing  incriminating  evidence,. 

543  note. 
Cause  of  action  for  personal  injuries,  544 

note,  547   note. 
Commingled  property,  546  note. 
Conditional  sales,  545  note. 
Estate  by  entirety,  542  note. 
Exemptions  accruing  after  adjudication 

in  bankruptey,  543  note. 
Exempt  property,  542  note. 
Existing  equities,  542  note. 
Homesteads,  543  note. 
Interest  of  beneficiary  of  life  insurance 

policy,  543  note. 
Leasehold  interest,  544  note. 
Licenses,   545   note. 

Liens  invalid  as  to  creditors,  542  note. 
Life  insurance  policies,  543,  546  note. 
Local  law  governs,  543  note. 
Paid  up  life  insurance  policies,  543  note. 
Proceeds  of  sale  of  exempt  property,  542 

note. 
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BANKRUPTCY— ixmt'd. 
Trustee's   title   to   bimkrupt't   property — 
wmfd. 
Property     fraudulently     obtained,     M6 

note. 
Property   fraudulently   transferred,   MS 

note. 
Property  which  might  have  been  levied 

upon,  543  note. 
Property  which  might  have  been  trana- 

ferred,  643  note. 
Sale  in  form  of  lease,  646  note. 
Statutory  ri^ht  to  redemption,  643  note. 
Stock  subscriptions,  546  note. 
Trustee  takes,  541  note. 
Trust  funds  and  deposits,  546  note. 
Unrecorded  deed  in  which  banl^upt  is 

grantor,  645  note. 
Valid  liens  and  incumbrances,  642  note. 
TVust   funds   wrongfully   appropriated  by 

bankrupt,  510  note. 
Unemancipated  son's  wages,  534  note. 
United  States  circuit  courts. 
Jurisdiction  of  controversies  at  law  and 

in  equity,  494  note. 
Jurisdiction  of  proceedings  in  bankrupt- 
cy, 494  note. 
Unrecorded  chattel  mortgages,  510  note. 
Unrecorded  conditional  sales,  509  note. 
Verdict. 

Directed  verdict  of  insolvency,  493  note. 
Verification  of  pleadings,  493  note. 
Voluntary  banlo'uptcv. 

Corporation  may  file  petition,  518  note. 
Form,  averments  and  amendment  of  pe- 
tition, 518  note. 
Purpose  of,  460  note. 
Voluntary  bankrupts. 

Corporations  may  become,  460  note.. 
Wage  earners. 

As  involuntary  bankrupts,  461  note. 
Wages. 

Priorilnr,  533,  534  note. 
Widow  of  deceaised  bankrupt. 

Allowance  for  support  of,  468  note. 
Wilful  or  malicious  injuries. 
Claims  for,  not  discharged  in  bankruptcy, 
488  note. 
"Workman,  clerk,  or  servant"  defined,  5.^4 
note. 

BANKS: 

See  also  Federal  Resebve  Act;  National 

Banks. 
Postal  savings  depositories,  322. 

BARRELS: 
See  Agbicultxjbe. 

BIGAMY,  POLYGAMY,  AND  UNLAWFUL 
INTERCOURSE : 
Applicability  of  statutes  to  Creek  Nation, 
551  note. 

BILLS  OF  LADING: 
See  Customs  Duties. 

BIRDS : 
See  Game  Animals  and  Bums. 

BONDED  WAREHOUSES: 
See  Customs  Duties. 


BONDS: 
See  also 

TBA0T8 


Afpbax  and  Esbob;  Pobuo  Ow- 


BOOK  OF  BSTTMATES: 
See  E8TIMATB8,  AFpaoPBiAHDirB,  am  Bi- 

F0BT8. 

BOOKS: 
See  CoFTBXQHT;  CunoMS  Duxm. 

BRANDING: 

See  also  Food  and  Dbuos. 
*  Apple  barrels  branded,  3. 

Articles  of  foreign  manvdfactore  or  pnAsm- 
tion  branded,  127. 

BRIBERY: 
"Officer^   ineludes   immlgratitta   in^eelor, 

551  note. 
United  States  officer  aeoepting  Inibe. 
Construction  of  statute^  776  note. 
Contents  of  indictment,  775  note. 
Officer  of  the  United  States,  who  is,  771 

note. 
Sufficiency  of  indictment,  776  note. 


BRIDGES : 
See  RiYEBS, 

BUILDINGS : 
See    Public 
Gbounds. 


Habbms,  and  Can  ALB. 


PBOpnrr,    BuiLDiHaB,    ans 


BULBS: 
Restriction  on  importation,  7. 

BUREAU  OF  ACCOUNTS: 
See  Labob. 

BUREAU  OF  ANIMAL  INDUSTRY: 
See  AoBiouLTUBK. 

BUREAU  OF  FOREIGN  AND  DOMESnC 
COMMERCE : 
Duties,  238. 

BUREAU  OF  IMMIGRATION: 
Creation,  242. 

BUREAU  OF  MINES : 
See  MiNBBAL  Lands,  Mines,  and  Minihb. 

BUREAU  OF  NATURALIZATION: 
Creation,  242. 

BUREAU  OF  STATISTICS: 
See  Aqbicultubb;  Statistics. 

BURGLARY: 
See  Postal  Service. 

BURIALS: 
Confederate  veterans,  where  buiied»  35. 

BUTTER: 
See  Food  and  Dbuos. 

CADETS: 
See  Milxtabt  Acadeict. 
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CALAVERAS  BIO  TREE  FORESTS: 
See  RiVEBS,  Habbob8,  akd  Canals. 


CANALS: 
See  TiuBKB  Lakds  akd  Fobest 


CANAL  ZONE: 
See  also  Rivers,  Habbobs,  akd  Caitals. 
Hours  of  service  on  public  contracts,  237. 

<?ARRIERS: 

See     generally,     Iittebstate     Commebob; 

Railboads;  Steam  Vessels. 
Detention  of  aliens,  see  Immiqbation. 
Live  stoek  qnaraniiBe  rigiflations,  see  Am- 

ICALS^ 

Physical  valuation  of  property  of,  204. 
Shipment  of  liquors  in  prohibition  state, 
see  Intoxicatino  Liquobs. 

CATl LE : 
See  generally.  Animals. 
Sale  of  cattle  of  Indians,  see  Indians. 

CEMETERIES: 

Burial  of  Confederate  veterans,  35. 
Compensation  for  superintendents  of  na- 
tional cemeteries,  35. 
Encroachments  by  railroads  forbidden,  36. 

CENSUS: 

Census  office. 

Appointments,  40. 
Cotton  statistics. 

Collection  and  publication,  38-40. 

Compilation  of  information  from  foreign 
countries,  40. 

Director  of  census  to  collect  and  publish, 
38. 

Employees    divulging    information   pun- 
ished, 39. 

Former  laws  repealed,  40. 

Information,  by  whom  furnished,  39. 

Information  obtained  confidential,  39. 

Nature,  38. 

Publication  of  reports,  39. 

Quantity  of  cotton  ginned,  etc.,  38. 
Director  of  census. 

Tobacco  statistics  collected  and  published 
by,  36. 
Tobacco  statistics. 

BlanivS  supplied  by  director  of  census, 
37. 

Collection,  37. 

Co-operation  of  census  and  internal  rev- 
enue officials,  38. 

Information  not  to  be  divulged,  38. 

Penalties,  37. 

"Person"  construed,  38. 

Publication  of  reports,  38. 

Punishment  for  false  reports,  38. 

Reports  required  of  owners  of  tobacco, 
37. 

Types  of  tobacco  specified,  37. 


CERTIFICATION: 
See  Elections. 

CERTIORAllI: 
Issuance  of  writ  by  Supreme  Court,  719 
note. 


CHARITIES : 
American  National  Red  Cross. 
Payment  of  transportation  and  subsist- 
ence, 41. 
Time  of  annual  meeting  changed,  41* 
Use  of  services  in  time  of  war,  41. 
Red  cross  as  trade  mark,  551  note. 

CHECKS: 

Acceptance  of  certified  checks  for  public 

dues,  58. 
Pensioners,  306. 

CHEMICALS: 
See  Customs  DmxES. 

CHILDREN'S  BUREAU: 
SeeLABOB. 

CHINESE  EXCLUSION: 
Amount  of  proof,  563  note. 
Appeals,  553  note. 
Bail,  552,  553  note. 
Burden  of  proof,  552  note. 
Certificates  of  residence. 

Merchant  becoming  laborer,  555  note. 

Prima  facie  evidence,  551  note. 

Wife  and  minor  children,  554  note. 
Commissioner  of  immigration. 

Conclusiveness  of  findings,  553  note. 

Jurisdiction,  554  note. 
Evidence. 

Admissibility  of,  552  note. 

Nature,  553  note. 
General    immigration   laws   applicable   to 

Chinese  aliens,  606  note,  609  note. 
Imprisonment  before  deportation. 

Constitutionality   of   statute,   552   note. 
Maintenance  and  return  of  Chinese  persons, 

42. 
United  States  attorneys. 

Jurisdiction  to  enforce  deportation  laws, 
552  note. 
United  States  eommissioners. 

Jurisdiction  to  enforce  deportation  laws, 
552  note. 

CIGARETTES: 
See  Internal  Revenue. 

CIGARS: 
See  Internal  Revenue. 

CIRCUIT  COURTS: 
See  also  Cibcuit  Judges;  Judicial  Dis- 

TBicTS;  Removal  of  Causes. 
Appeal  from  interlocutory  order  granting 

or  refusing  injunction,  692  note. 
Direct  appeals  to  Supreme  Court. 
Constitution  or  law  of  state  claimed  to 
be  in  contravention  of  United  States 
Constitution,  691  note. 
Construction  or  application  of  Constitu- 
tion, 690  note. 
Jurisdiction  of  court  in  issue,  689  note. 
Validity  of  United  States  law  or  treaty, 
690  note. 
Enjoining  proceedings  in  state  court,  698 

note. 
^Final    decisions"    what    constitutes,    691 
note. 
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CIRCUIT  COURTS— oontU 
JuriBdiction : 

Amount  in  controversy,  673  note. 

Diverse  citizenship,  675  note. 

Effect  of  state  legislation,  673  note. 

Motives  of  litigation,  materiality  of,  672 
note. 

Proceedings  relating  to  wills,  673  note. 

Suits  arising  under  Constitution,  laws  or 
treaties  of  United  States,  674  note. 

''Suits  at  common  law  and   in   equity** 
defined,  672  note. 

Suits   between   citizens   and   aliens,   675 
note. 

Suits  by  assignees,  677  note. 
Parties. 

Absent  defendant,  701  note. 
Place  of  bringing  suit,  675  note. 
Practice  and  proceedings  in,  702  note. 
Receivers. 

Suits  against,  687  note. 
Reviewability  of  ^ases  tried  without  inter- 
vention of  jury,  693  note. 
Service  of  process  on  absent  defendants,  686 

note. 

CIRCUIT  COURTS  OF  APPEALS: 
Admiralty  appeals,  702  note. 
Amendments,  705  note. 
Certifyj"*?  question  to  Supreme  Court,  719 

note. 
Circuit  judges  as  judges  of,  213. 
Controversies   arising   in   bankruptcy   pro- 
ceedings, 691  note. 
Disqualitication  of  judges  sitting  on  caso  in 

court  below,  717  note. 
Finality  of  judgments  or  decrees. 

General  condemnation,  691  note,  717  note. 

Secured    creditor    intervening    in    bank- 
ruptcy proceedings,   719  note. 
Interlocutory  orders  or  decrees. 

Appeals  from  when  proper,  707  note. 
Naturalization  of  aliens,  691  note. 
Practice  and  proceedings  in,  702  note. 
Reversal  on  error  limit^,  706  note. 
Time  of  appeal  to,  693  note. 
When  judges  may  sit,  088  note. 
Writs    of   error   returnable   to,    issued    by 

whom,  214. 

CIRCUIT  JUDGES : 
Number  of  judges  in  each  circuit,  213. 
Residence,  213. 
Salaries,  213. 

Sitting  in  circuit  court  of  appeals,  213. 
Sitting  in  commerce  court,  213. 
Sitting  in  district  court,  213,  230. 

CITIZENSHIP: 

Diverse   citizenship   as   ground   of   federal 

jurisdiction,  675  note. 
Forfeiture  by  desertion,  etc.,  from  army  or 

navy,  43. 
Married  women,  556  note. 
Philippine  citizenship,  310. 
Renouncing,  556  note. 

CIVIL  RIGHTS : 

Constitutionality  of  statutes,  557   note. 
State  statute  not  in  conflict  with  certain 

section,   557  note. 
Statute  of  limitations,  557  note. 
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CIVIL  SERVICE: 
See  also  Postal  Sebvice. 
Bonded  deputies  of  internal  revenue,  bow 

appointed,  45. 
Census  office  appointments,  40. 
District  of  Columbia. 

System  of   efficiency   rating  established* 
44. 
Punishment  of  employees  for  violating  law 

requiring     specific     appropriations     for, 

etc.,  44. 

CLAIMS : 
See  also  Court  of  Claihs. 
AssignnKttt,  058  note. 
*'Claim  for  a  credit,"  when  shown,  558  note. 
Counterclaim  for  taxes  paid,  658  note. 
Interest,  559  note. 

Prosecution  by  persons  formerly  in  depart- 
ments, 558  note. 
Tucker  Act. 

Claims    for    property    seized   by   United 
State  officers  during  Spanish  War,  559 
note. 
Consent  of  United  States  to  be  sued,  559 

note. 
Counterclaims,  660  note. 
Filing  petition  in  district  of  residence  of 

plaintiff,  560  note. 
Incorporation  in  judicial  code,  559  note. 
"Officer  of  United  Stotes,"  defined,   560 

note. 
"Official  services,''  defined,  560  note. 
Purpose  of  law,  560  note. 
Recovery  of  money  paid  as  Internal  Rev- 
enue tax,  559  note. 
Revised   Statutes   section    1066   not    re- 
pealed, 559  note. 

CLERKS   OF    CIRCUIT   COURTS   OF   AP- 
PEALS: 
Issuance  of   writs  of  error  returnable   to 
circuit  court  of  appals,  214  and  note. 

CLERKS  OF  DISTRICT  COURTS: 
Issuance  of  writs  of  error  returnable  to  su- 
preme court  or  circuit  court  of  appeals^ 

214  and  note. 
Location  of  clerks*  offices  in  particular  dis- 
tricts. 

Alabama,   224. 

Iowa,  226. 

Mississippi,  216,  219. 

New  Jersey,  223. 

North  Dakota,  216. 

Pennsylvania,  225. 

South  Carolina,  217. 

Tennessee,   221. 

CLERKS  OF  SUPREME  COURT: 

Issuance  of   writs  of  error  returnable  to 
supreme  court,  214. 

COAL  LANDS: 
See  Indians;   Pubuc  Lands. 

COINAGE,  MINTS,  AND  ASSAY  OFFICES: 
Appointment  of  assistants  and  employees 
by  secretary  of  treasury,  45. 
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COINAGE,  MINTS,  AND  ASSAY  OFFICES 
— conVd, 
Device,  etc.,  similar  to  coins,   see  Penal 
.    Laws. 

Position  of  coiner  abolished,  45. 
Position  of  melter  and  refiner  abolished,  45. 

COLLISIONS : 

Anchor  lights,  561  note. 

Dutj  of  sailing  vessel  to  maintain  course, 

562  note. 
Duty  to  have  lookout,  563  note. 
Duty  to  stop,  5G1,  562  note. 
"Hull,"  defined,  561  note. 
Narrow  channels. 

"Safe  and  practicable,"  defined,  563  note. 

Tug  with  tow,  563  note. 

Upper  New  York  bay,  563  note. 

Vessels  on  which  side,  563  note. 
''Navigate"  defined,  562  note. 
Overtaking  vessel  to  keep  out  of  way,  563 

note. 
''Risk  of  collision,"  defined,  563  note. 
Rules  in  case  of  danger,  563  note. 
''Safe  and  practicable,"  defined,  563  note. 
Signal  of  steam  vessel  going  at  full  speed 

astern,  563  note. 
Speed. 

Excessive,  561  note,  562  note. 

On  hearing  signal,  562  note. 
Steamers  meeting  in  currents  and  rivers, 

561  note. 
Steam  vessels  approaching  in  fog,  562  note. 
Steam  vessels  crossing. 

Emergency  caused  by  privileged  vessel, 
562  note. 

Pilot  rules  invalid,  562  note. 

When  violation  of  rule  justified,  562  note. 
Steam  vessels   passing  starboard   to  star- 
board, 562  note. 
Steam  vessels  running  in  same  direction, 

662  note. 
Tow  and  sailing  vessel  crossing,  563  note. 
Two  steam  vessels  crossing,  561  note. 
Use  of  fog  horn  by  steam  vessels,  561  note. 
Vessel  at  anchor,  561  note. 
Vessel  keeping  out  of  way,  to  avoid  cross- 
ing, 563  note. 
Vessel  liable  for  fault  of  master,  563  note. 
Vessels  in  narrow  channels,  563  note. 
Which  vessel  to  keep  course,  561  note,  563 

note. 
Whistle  signals,  562  note. 

COMBINATIONS : 

See  Monopolies  and  Trusts. 

COMMERCE    AND   LABOR: 

See  Ihmigbation;  Interstate  Gomicebce; 
Labor;  Lights  and  Buots. 

COMMERCE  AND  LABOR,  DEPARTMENT 
OF: 
See  also  Labor. 
Change  to  department  of  commerce,  241. 

COMMERCE,  DEPARTMENT  OF: 

Department     of     commerce     and      labor, 

changed  to,  241. 
Secretary    called    secretary    of    commerce, 

241. 


COMMERCE  COURT: 
Abolished,  230. 

Circuit  judges  as  judges  of,  213, 
Disposition  of  judges  in,  230. 
Jurisdiction,  230,  717  note. 
Pending  cases,  231. 
Property  of,  how  disposed,  232. 

COMMISSIONER  OF  LAND  OFFICE: 
See  Public  Lands. 

COMMISSION    ON    INDUSTRIAL    RELA- 
TIONS : 
See  Labob. 

COMMON  CARRIERS: 
See  Immigbation;  Interstate  Commerce; 
Intoxicating      Liquors  ;      Railroads  ; 
Steam  Vessels. 

COMPTROLLER  OF  THE  CURRENCY: 
See    Federal    Reserve    Act;    National 
Banks. 

CONCILIATION : 
See  Labob. 

CONFEDERATE  VETERANS: 
Burial  of,  35. 

CONGRESS : 

Advised  by  President  of  amount  of  imports 
and  exports,  134. 

Alaskan  laws  submitted  to,  25. 

Authority  to  imprison  witnesses  for  refus- 
ing to  give  testimony,  564  note. 

Clerks  to  members,  47. 

Delegates  from  territory  of  Alaska,  24. 

Distribution  of  publications,  143. 

*ranitors,  47. 

Power  to  legislate  on  subject  of  bankruptcy, 
455  note. 

CONSIGNEE : 
Imported  merchandise,   114. 

CONSPIRACY: 

Allowing  prisoner  to  escape,  777  note. 
Indictment. 

Alleging  conspiracy,  574  note. 

Duplicity,  565  note. 

Overt  act,  565  note. 

Place  of  conspiracy,  565  note. 

Violating  postal  laws,  566  note. 

Violating  public  land  laws,  566  note. 
Injuring,  etc.,  persons  in  exercise  of  civil 
rights. 

Construction  of  statute,  774  note. 

"Injure"  defined,  774  note. 

Overt   acts,   565    note. 

Statute  of  limitations,  565  note,  575  note. 

Venue,  564  note. 

Violating  bankruptcy  law,  565  note. 


CONSTITUTION: 
United    States    Constitution    extended 
Alaska,  19. 
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CONTEMPT: 

Acts  constituting. 

Acts  not  committed  In  immediate  pres- 
ence or  vicinity  of  court,  700  note. 
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OQNTEMPT— ecm^il. 
Aetft  constituting — comfA, 

Bankrupt's  miMppropriatioa  of  money, 

701  note. 
Disrespectful  language  used  by  attorney 

in  argument,  701  note. 
Making  false  aiBdavits,  701  note. 
Misstatement  of  effect  of  deeision,  701 

note. 
Writing  disparagingly  of  litigation*  701 
note. 
Jurisdiction  of  courts,  700  note. 
''Officers  of  state  courts"  defined,  701  note. 
Punishment,  701  note. 
Purging,  701  note. 

Reyiewability  of  criminal  contempts*  701 
note. 

CONTRACTS: 
See  Public  CoinmAOTB. 

COPYRIGHT: 
Classification  of  applications  for  registra- 
tion, 48. 
"Component  parts,"  defined,  668  note. 
Depositing  copies,  569  note. 
Employer  may,  568  note. 
Infringement. 

Asking  for  increased  bond,  570  note. 

"Court,"  defined,  570  note. 

Damages,   49. 

Deetruction  of  infringing  copies  or  de- 
vices, 50. 

Impounding,  50. 

Injunction,  49. 

Mechanical  reproduction  of  musical  work, 
50. 

Order    to    show    cause    for    return    of 
articles,  570  note. 

Procedure,  50. 

Suflteiency  of  bill,  569  note. 
"Make  any  other  verBion  thereof,"  defined, 

567  note. 
Notice. 

Contents,  569  note. 

Necessity,  569  note. 

Reproduction  or  copy  of  painting  must 
contain,   567  note. 

Sufficiency  of,  when  on  map,  567  note. 
Painting  entitled  to  protection,  566  note. 
Penalties  for  yiolations  of  copyright. 

Civil  action,  566  note. 

''Sheet,"  defined,  567  note. 

Unlawful  intent,  566  note. 
Perforated  rolls  or  records. 

Right  to  copy,  567  note. 
"Pictorial  illustrations,"  defined,  568  note. 
Play. 

Rights  of  owners  of  uncopyrighted,  566 
note. 
Trade   catalogue    containing   pictures   and 

cuts  entitled  to,  568  note. 
Works  not  reproduced  for  sale,  48. 

CORPORATIONS: 
See   also   Bankbuftct;    Monopolies   and 

Trusts;  Railroads. 
Assessment  of  excise  tax  for  1912,  134. 
Citizenship  of,   for   purpose  of  suit,   675- 

677  note. 
Special  excise  tax  on  corporate  incomes, 

634  note,  637  note. 


CORPORATION  TAXt 
See  Internal  Revenuk 

CORRUPT  PRACTICES: 
See  ELBcnoNS. 

COSTS: 
Allowance,  under  state  laws,  671 
Allowance  in  action  against  National  Bol> 

diers'   Home^   705   note. 
Appellate  proceedings  in  forma  pauperis,. 

572  note. 
Attorney  fees  on  motion  as,  570  note. 
Attorney  liable  for  costs  vexatiously   in- 
creased by  him,  571  note. 
Depositions,  571  note. 
Docket  fee^  571  note. 
Expenses  and  disbursements,  570  note. 
Imprisonment  for,  in  Alaska,  435  note. 
Meaning  of,  as  used  in  section  974,  571 

note. 
Number  of  docket  fees,  571  note.  ' 
Security  for,  in  suits  in  forma  pauperis,. 

572  note. 
Suit  under  Interstate  Commerce  Act^  571 

note. 
Traveling  expenses  of  attorney,  571  note. 
When    judgment    rendered   without   jmy,. 

571  note. 

COTTON: 
See  AGRICULTURE;  Census;  Customb  Du- 


COUNTERFEITING : 
See  Penal  Laws. 

COURT  OF  CLAIMS: 
See  also  Claims. 

Cases  sounding  in  tort,  558  note. 
Claims  growing  out  of  treaties,  559  note. 
Contracts  express  or  implied,  558  note. 
Disputes  arising  from  imposition  of 

alties  in  hours  of  service  statute,  237. 
Witnesses  not  excluded  because  of  eolor  or 

interest,  217. 

COURTS: 

See  Circuit  Courts  of  Appeals;  Obif- 
MERCE  Court;  Court  of  Claucs;  Dis- 
trict Courts;  Supreme  Ck>URT. 

Canal  zone  courts,  see  Rivers^  HifiwRj 
AND  Canals. 

COURTS-MARTIAL: 
See  Articles  of  War. 

CRIMES  AND  OFFENSES; 
See  Penal  Law. 

CRIMINAL  LAW: 
See  Penal  Law. 

CUBA: 
Impairment  of  reciprocity  treaty,  125. 

CURRENCY: 
See    Federal    Reserve    Act;    KAznaiAL 

Banks. 
Paper    money    laundering    machine%    ss» 

Public  Printing. 
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CUSTOMS  DUTIES: 

See  also  Imports  and  Exfobtb;  Reverus 

CuTTEB  Service. 
Actual  market  value. 

How  determined,  122. 
Administration,  114-125. 
Agricultural  products  and  provisions,  see 
infra,    Ihitiable    artitsles    and    rates   of 
duty. 
Aiding  and  abetting. 
Punishment   of    o£Bcers    and    employees, 
128. 
Appraisal. 

Appeal  from,  119. 

Ascertainment  of  value  and  price  of  mer- 
chandise at  time  of  exportation,  118. 
Market  value  or  wholesale  price  of  im- 
ported merchandise  appraised,  117. 
Variance  between  value  declared  in  entry 
and  appraisal,  117. 
Appraisers. 
Reports  to  collectors  as  to  value  of  mer- 
chandise appraised,   119. 
Revising  reports  of  assistant  appraisers, 
119. 
Ashtabula,  Ohio. 

Subport  of  entry  established,  55. 
Assessment  of  duties. 

Actual  market  value  or  wholesale  price 

at  time  of  exportation,   122. 
Additional  duty  when  allowed,  117,  122, 

123. 
Allowances  for  shortage  or  non-lmporta- 

tion,  123. 
Baggage  in  transit  to  foreign  country, 

126. 
Re-imported  domestic  articles,  133. 
Assistant  appraiser. 
Examiner  of  drugs,  etc.,  Boston,  made, 
55. 
Baggage. 
Concealing  dutiable  articles,  577  note. 
Defined,   577   note. 

In  traniait  to  foreign  country,  duty  on, 
125. 
Bay  City,  Mich. 

Subport  of  entry  established,  56. 
Beverages,  see  infra,  Dutiable  articles  and 

rates  of  duty. 
Bills  of  lading,  see  infra,  Invoices. 
Board  of  general  appraisers. 
Administering  oaths,  121, 
Appeals,  121. 
Bonded  manufacturinff  warehouses. 
Accounts  kept,  by  collector  of  merchandise 

delivered,  131. 
Bonds,  130. 
list  made  of  articles  to  be  manufactured, 

131. 
Manufacture  of  distilled  spirits,  131. 
Retuma  by  manufacturers,  131. 
Rules  and  regulations,  130. 
Withdrawals,  131. 
Bonded  smelting  warehouses,  132. 
Books,  see  infra,  Dutiable  articles  and  rates 

of  duty. 
Branding  articles  of  foreign  manufacture 

or  production,  127. 
Burden  of  proof. 

Claimant  of  seized  property  has,  122. 
Chemicals,  see  infra,  Dutiable  articles  and 
rates  of  duty. 
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CUSTOMS  DUTIES— oon^d. 
Collecting  customs  revenue. 
Appropriation  for  detection  and  preven- 
tion of  frauds,  57. 
Appropriation  to  defray  expenses  of  col- 
lecting, 57. 
Collectors  of  customs. 
Appeal  for  reappraisement,  119. 
Appeal  from  decision  of,  120. 
Liability  for  acts,  124. 
Reports  as  to  .value  of  merchandise  ap- 
praised, 119. 
Surplus  moneys  in  hands  of,  124. 
Concealment  of  property,  577  note. 
Consignee  of  imported  merchandise,  114. 
Consignor. 

Statement  relative  to  merchandise  en- 
tered for  customs  duty,  118. 
Convict  labor  manufactures. 

Importation  of,  129. 
Cotton  manufactures,  see  infra.  Dutiable 

articles  and  rates  of  duty. 
Countervailing  duty. 
Imports  receiving  export  bounty  subject 
to,  127. 
Crimes. 
Aiding  and  abetting  by  offioers  ind  em- 
ployees of  government,  128. 
Attempting  to  influence  conduct  of  offi- 
cers or  employees,  124. 
Defacing,  etc.,   marks  on  imported  ar- 
ticles or  packages,  127. 
False  marking,  ete.,  of  imported  artidea 

or  packages,  127. 
Soliciting  or  receiving  moni^  by  officera 
and  employees,  125. 
Customs  service. 

Reorganization  of  service  directed,  57. 
Dallas,  Tex. 
Immediate      transportation      privilege* 
without  appraisement  granted*  58. 
Decisions  of  customs  officials. 
Finality  of  decisions,  120-121. 
Open  to  inspection,  121. 
Preservation  and  filing  of,  121. 
Publication,  121. 

Reported  to  secretary  of  treasury  and 
board  of  general  appraisers,  121. 
Discount  on  imports  in  American  r^stered 

vessels,  130. 
Discriminating  duty  on  imports  in  foreign 

vessels,  etc.,  129. 
Drawbacks. 

Articles  affected  by, '132. 
Re-imported  domestic  articles,  183. 
Dutiable  articles  and  rates  of  duty. 
Agricultural  products  and  provisions,  7S. 
Beverages,  81. 
Books,  90. 
Chemicals,   59. 

Cotton   featherstitched  braid,  576  note. 
Cotton  manufactures,  83. 
Earthenware,  66. 
Earths,  65. 

Flax  and  manufactures  of,  86. 
Free  list,  see  infra.  Free  list. 
Glassware,  66. 

Hemp  and  manufactures  of,  86. 
Intoxicating  liquors,  81. 
Jute  and  manufactures  of,  86. 
Manufactures,  69. 
Metals,  69. 
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CUSTOMS  DUTIES-«oiir<f. 

Dutiable    articles    and    rates    of    duty — 
arnVd.  • 
Molasses  and  manufactures  of,  77. 
Oils,  60. 
PainU,  63. 
Papers,  90. 
Pearls,  576  note. 
Silks  and  silk  goods,  90. 
Spirits,  81. 

Sugar  and  manufactures  of,  77. 
Sundries,  93. 

Tobacco  and  manufactures  of,  77. 
Wines,  81. 

Wood  and  manufactures  of,  76. 
Wool  and  manufactures  of,  88. 
Earthenware,  see  «iipra.  Dutiable  articles 

and  rates  of  duty. 
Earths,   see  stipra,   Dutiable   articles   and 

rates  of  duty. 
Employees. 

Aiding  and  abetting  violations,  128. 
Attempting  to  influence  conduct  of,  124. 
Soliciting  or  receiving  moneys  or  thing? 
of  value  by,  125. 
"'Entry"  defined,  677  note. 
Entry  of  goods. 
Fraud,  116. 

Invoice  when  necessary,  115. 
Statement  by  consignor,  118. 
Statement  by  manufacturer,   118. 
Errors    in    entry    or    liquidation. 

Correction  of,  124. 
Estimate  of   amount   of   imports   and   ex- 
ports made  by  President,   134. 
Evidence. 

In  customs  cases,  121. 
Examiner    of    drugs,    etc.,    Boston,    duties 

and  rank,  55. 
Export  bounty. 

Countervailing  duty   on   imports   receiv- 
ing,  127. 
False  marking,  etc.,  of  imported  articles  or 

packages,  127. 
Flax  and  manufactures  of,  see  tupra,  Du- 
tiable articles  and  rates  of  duty. 
Forfeiture. 

Fraud    in    importing   merchandise,    116, 

577  note. 
Goods  darried  in  foreign  vessels,  129. 
Undervaluation  amounting  to  fraud,  117. 
Fort  Covington,  N.  Y. 

Subport  of  entry  established,  57. 
Fraud. 

Relating  to  imported  merchandise,   116, 
577  note. 
Fraudulent  defacing,  etc.  of  marks  on  im- 
ported articles  or  packages,  127. 
Free  list. 

Articles  from  bonded  warehouses  to  re- 
pair vessels,  130. 
Bonded  goods  from  vessels  sunk  in  Amer- 
ican waters,  130. 
Groods    in    bonded    manufacturing    ware- 
houses, 130. 
Goods    in    bonded    smelting    warehouses, 

132. 
Miscellaneous  articles  admitted  free,  129. 
Shipbuilding  materials,  etc.,  130. 
Supplies  to  foreign  war  vessels,  130. 
Galveston,  Tex. 

Limits  of  port  of  entrv  extended,  56. 
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CUSTOMS  DUTIES— co«#'<f. 
General  appraisers. 

Administering  oaths,   121. 
Decisions  of,  121. 
Evidence  before,^  121. 
Glassware,  see  swpm.  Dutiable  articles  and 

rates  of  duty. 
Hemp  and  manufactures  of,  see  s«pra»  Ds- 

tiable  articles  and  rates  of  duty. 
Hoieb,  Maine. 

Subport  of  entry  established,  55. 
•Importation   without   invoice,  576  note. 
'^Import"  defined,  576  note. 
Imports    restricted    to    American    vessels, 

or  of  countiy  of  origin,  129. 
Indian  Harbor,  Ind. 

Subport  of  entry  established,  56. 
Intoxicating   liquors,    see   stipro.    Dutiable 

articles  and  rates  of  duty. 
Invoices. 

Amendment,  117. 

Declaration  accompanying,  115. 

Description  of  merchandise,  etc.,  114. 

Indorsement,  114. 

Made  in  triplicate  or  in  quadruplicate, 

114. 
Made  out  in  what  currency,  114. 
Merchandise    from    several    district    im- 
ports in  single  invoice,  123. 
Production  of  invoice  or  excuse  for  non- 

producticm,  114,   115. 
Signing,  114. 
Jute  and  manufactures  of,  see  Sttprs,  Dn- 

tiable  articles  and  rates  of  duty. 
Labeling   articles   of   foreign   manufacture 

or  production,  127. 
Liquidation  of  duties,  577  note. 
Lotteries. 

Importation     of     tickets    or     advertise- 
ments of,  prohibited,  128. 
Lowelltown,  Maine. 

Discontinuance  as  subport  of  entry,  55. 
Manufacturer. 

Statement   relative   to   merchandise    en- 
tered for  customs  duty,  118. 
Market  value. 

How  determined,  122. 
Marking  articles  of  foreign  manufacture  or 

production,  127. 
Metals  and  manufactures  of,  see  mpro.  Du- 
tiable articles  and  rates  of  duty. 
Molasses  and  manufactures  of,  see  awpra. 

Dutiable  aK'ticles  and  rates  of  duty. 
Neat  cattle  and  hides. 

Importation  prohibited,  128. 
Neche,  N.  D. 

Subport  of  entry  established,  55. 
Negotiation   of   trade   agreements    author- 
ized, 125. 
New  Orleans,  La. 

Extending  limits  of  port  of  entry,  58. 
Oaths. 

Administration  by  customs  ofllcials,  121. 
Obscene  importations  prohibited,  127. 
Officers. 

Aiding  and   abetting  violations   of  Act, 

128. 
Attempting  to  influence  conduct  of,  124. 
Soliciting  or  receiving  moneys  or  things 
of  value  by,  125. 
Oils,  see  svtT^ray  Dutiable  articles  and  rates 
of  dutv. 
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CUSTOMS  DUTIES— oonrd. 

PaintB,   see   8upra,   Dutiable  articlefl   and 

rates  of  duty. 
Papers,  see  9upra,  Dutiable   articles   and 

rates  of  duty. 
Perjury. 

False  swearing  before  customs  oflScials, 
121. 
Perth  Amboy,  N.  J. 

Appraisement  of  merchandise  at  port  of, 
135. 
Philippine  Islands. 

Customs  duties  relating  to,  125. 
Porto  Rico. 

Exemption  of  goods  going  into,  127. 
Public  dues. 

Certified  checks  accepted  for,  58. 
Reappraisement,  119. 
Refunding  overpayments,  577  note. 
Re- imported    domestic    articles,    duty    on, 

133. 
Repeal  in  part  of  tariff  of  1009,  134. 
Revised   Statutes,  sec.  5445  not  repealed, 

577  note. 
Saint  John,  N.  D. 

Subport  of  entry  established,  55. 
Seizure. 

Burden  of  proof,  122. 

Proceedings   for   seizing   articles  of   im- 
moral nature,   128. 
Shipbuilding  materials,  etc. 

Importation  of,  130. 
Shortage  or  non-importation. 

Allowances  made  in  estimating  i^nd  li- 
quidating duties  for,  123. 
Silks  and  silk  goods,  see  supra.  Dutiable 

articles  and  rates  of  duty. 
Similitude. 

Artificial  horse  hair,  576  note. 

Degree  of,  576  note. 
Spirits,   see  supra,   Dutiable   articles   and 

rates  of  duty. 
Stamping  articles  of  foreign  manufacture 

or  production,  127. 
Subport  of  entry. 

Ashtabula,  Ohio,  made  a,  55. 

Bay  City,  Mich.,  made  a,  56. 

Fort  Covington,  N.  Y.,  made  a,  57. 

Holeb,  Maine,  made  a,   55. 

Indian  Harbor,  Ind.,  made  a,  56. 

Lowelltown  discontinued  as  a,  55. 

Walhalla,  Neche,  and  Saint  John,  N.  D., 
made  subports  of  entry,  55. 
Sugar  and  manufactures  of,  see  supra,  Du- 
tiable articles  and  rates  of  duty. 
Surplus  moneys  in  hands  vf  collectors. 

Disposition  of,  124. 
Tariff  Act. 

Invalidity  of  one  clause  as  affecting  re- 
mainder of  act,  135. 

Operation  of  duties  imposed  under,  133. 

Repeal  in  part  of  tariff  of  1909,  134. 

Time  of  taking  effect,  135^ 
Testimony. 

Power  of  customs  officials  to  require  pro- 
duction of,  121. 
Tobacco  and  manufactures   of,  see  supra, 

Dutiable  articles  and  rates  of  duty. 
Trade  agreements. 

Authorization  of  negotiations  of,  126. 
Undervaluation,  117. 
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CUSTOMS  DUTIES— cont'd. 

"Unmanufactured    tobacco"    defined,    576 

note. 
"Value"  defined,  122. 
Vessels. 

Discount  on  imports  in  American  regis- 
tered, 130. 
Discriminating  duty  on  imports  in  for- 
eign,  129. 
Duty  on  bonded  goods  from  vessels  sunk 

in  American  waters,  130. 
Imports    when    restricted    to    American 
vessels,  129. 
Walhalla,  N.  D. 

Subport  of  entry  established,  65. 
Warehouses. 

Manufacturing  in  bonded,  130. 
Withdrawals  from,  122,  131. 
*Waste"  defined,  676  note. 
"Wholesale  price"  defined,  122. 
"Wilful"  defined,  577  note. 
Wines,    see   supra,    Dutiable    articles    and 

rates  of  duty. 
Withdrawals. 
Goods  withdrawn  from  bonded  smelting 

warehouses,  132. 
Merchandise  withdrawn  from  public  or 
private   bonded   warehouses,    122. 
Witnesses. 

Penalty  for  failure  to  appear  before  cus- 
toms official,  121. 
Wood  and  manufactures  of,  see  supra.  Duti- 
able articles  and  rates  of  duty. 
Wool  and  manufactures  of,  see  supra,  Duti- 
able articles  and  rates  of  duty. 

DAMS: 
See  RiVEBS,  Harbobs,  and  Canals. 

DENATURED  ALCOHOL: 
See  Internal  Revenue. 

DENTAL  CORPS: 
See  Navy. 

DEPARTMENT  OP  COMMERCE  AND  LA- 
BOR: 
Bureaus,  etc.,  transferred,  242. 

DEPARTMENT  OF  INTERIOR: 
Bureau  of  accoimts  established,  257. 

DEPARTMENT  OF  JUSTICE: 

Solicitor  assigned  to  department  of  labor, 
243. 

DEPARTMENT  OF  LABOR: 
See  Labor. 

DEPOSITIONS : 
See  also  Evidence. 
Taking  by  notary  public,  671  note. 

DESERTION: 

Persons  deserting  from  army  or  navy,  see 
Citizenship. 

DESERT  LAND  ENTRIES: 
See  Public  Lands. 
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DIPLOMATIC  AND  CONSULAR  OFFI- 
CERS : 

Ambassador  to  Spain,  136. 

Minister  to  Paraguay,  136. 

Minister  to  Uruguay,  136. 

Power  of  foreign  consuls  over  disputes  be* 
tween  seamen,  578  note. 

DIRECTOR  OF  CENSUS: 
See  (  UNSi  s. 

DISTRICT  ATTORNEY: 
See  Judicial  Officers. 

DISTRICT  COURTS: 
Appeal. 

From    interlocutory    order    granting   in* 

junction,  692  note. 
Direct  to  supreme  court  in  what  causes, 
681)  note. 
Attachments. 

Personal  service,  703  note. 
Bills  of  exceptions. 

Signing,  703  note. 
Circuit  judges  sitting  in,  213. 
Consolidating  actions,  703  note. 
Enjoining  proceedings  in  state  courts,  698 

note. 
Equitable  jurisdiction,  699  note. 
Impounding  books  and  papers  for  use  in 

trial,  698  note. 
Interstate  commer.j  cases  remanded  from 

supreme  court,  232. 
Issuance  of  commissions  to  take  testimony, 

702  note. 
Jurisdiction. 

Action    brought    to    recover    assessment 

levied  on  national  bank  stock,  720  note. 

Admiralty    causes,    seizures    and   prizes, 

712  note 
Amount  in  controversy,  712  note. 
Contempt,  722  note. 
Patents,  606,  697  note. 
Pleading,  671  note. 
Suits   concerning   allotments   of   land   to 

Indians,  713  note. 
Suits  for  violation  of  interstate  commerce 

laws,  713  note. 
Suits    formerly     brought     in     commerce 

court,  230,  231. 
Suits  on  contracts  relating  to,  697  note. 
Notice,  714  note. 
Power  to  issue  writs,  698  note. 
Power  to  punish  for  contempt,  701  note. 
Practice   and   proceedings. 

Applicability  to  patent  suits,  702  note. 
Procedure  in  interstate  commerce  cases, 

230. 
Purpose  of  conformity  acts,  702  note. 
State  statutes  or  practice  not  adequate 

to  afford  relief,  702  note. 
Supremacy   of    federal    constitution   and 
statutes,  702  note. 
Rooms    for    holding    court    at    particular 
places  free  of  expense  to  United  States. 
Alabama,  223. 
Texas,  222. 
West  Virginia,  218. 
Rules. 

Authority  to  prescribe,  703  note. 
Times  and  places  oi  holding  courts. 
Alabama,  223. 


DISTRICT  COURTS— oo»«U 
Times    and    places    of    holding    coarti- 
conVd, 
Arizona,  229. 
Georgia.  228. 
Iowa,  225. 
Michigan,  219. 
Mississippi,  215,  219. 
New  Hampshire,  221« 
New  Jersey,  220,  223. 
North  Dakota,  216. 
Pennsylvania,  225. 
Rhode  Island,  216. 
South  Carolina,  216. 
Tennessee,  220. 
Texas,  219,  222. 
Vermont  judicial  district,  214. 
West  Virginia,  217. 

DISTRICT  JUDGES: 
Designation  of  another  judge. 

Effect  of  illegal  designation,  708  note. 
Interest  in  suit  as  disqualifying,  706  note. 
Personal   bias  or  prejudice   as  disquaii^- 
ing. 

Atlidavit  strictly  construed,  711  note. 

Basis  of  disqualification,  710  note. 

Certification    of   bill   of    exceptions,  711 
note. 

Constitutionality  of  statute,  709  note. 

Construction  of  statute,  708  note. 

Counsel  of  record,  711  note. 

Direct  and  criminal  contempt,  710  note. 

Disbarment  proceedings,  710  note. 

Purpose  of   statute,    70;     note. 

Retroactive  effect  of  statute,  710  nott 

Sufficiency  of  affidavit,    711  note. 

Time  of  filing  affidavit,  711  note. 
Porto  Rico. 

Special  judge  provided   for,  222. 
Service  of  district  judge  of  another  circuit 

in  the  second,  229. 

DISTRICT  OF  COLUMBIA: 
See  also  Civil  Sebvice. 
Additional  military  cadets  from.  25o. 
Appeals  to  Supreme  Court  of  United  Statf? 

In  what  cases,  719  note. 
Hours  of  labor  on  public  contracts,  230. 24«. 
Statement   of   buildings    rented   witiiio  to 

include  what,  140. 
Temporary  detail   of  field   force  of  public 

building  service  to,  355. 

DITCHES: 
See  Waters. 

DOCUMENTS: 
See  Public  Documents. 

DRAWBACKS: 
S(»e  Customs  Duties. 

DRUGS: 
See  Food  and  Dbugs. 

DU'TIES : 
See  Customs  Duties. 

EARTHS  AND  EARTHENWABBs 
See  Customs  Duties. 
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EIGHT-HOUR  DAY: 
.    See  Labob. 

ELECTIONS: 
Publicity  of  political  contributions,  138. 

EMBEZZLEMENT: 
See  also  National  Banks. 
Postal  funds  or  property,  780  note. 

EMPLOYEES : 
See  Employers'    Liability    Aot;    Labob; 
Lights  and  Buoys. 

EMPLOYERS'   LIABILITY  ACT: 
Acceptance  of  benefits  of  relief  department, 

834  note. 
Actions. 

Beneficiaries,  828  note. 

Complaint  or  petition,  829  note. 

Damages,   830-837   note. 

Evidence,   830  note. 

Jurisdiction,  827  note. 

Prior  suit  pending  for  same  causes,  831 
note. 

Res  judicata,  831  note. 

Time  of  accrual  of  cause  of  action,  827 
note. 

Who  may  bring,  827  note. 
Agreements,  etc.,  for  exemption  from  lia- 
bility prohibited. 

Constitutionality  of  statute,  834  note. 

Existing   agreements,   834   note. 
Assumption  of  risk. 

Changes  effected  by  statute,  833  note. 

Negligence  of  employees,  833  note. 

Negligence  of  fellow  servant,  834  note. 

When  a  defense,  827  note. 
Concurrent  jurisdiction  of  state  courts. 

Constitutionality  of  statute,  835  note. 

Remanding    cases    to    state    court,    836 
note. 

Removal  of  causes  to  federal  court,  835 
note. 
Constitutionality,  821  note. 
Construction,  821  note. 
Contributory  negligence. 

Conformity  to  state  procedure,  832  note. 

Defense  for  jury,  832  note. 

Effect  of,  832  note. 

Instructions,  832  note. 

Nonsuit,  832  note. 

Proportionate  diminution,  832  note. 
Creation  of  new  cause  of  action,  821   note. 
Defects  in  cars  covered  by  act,  822  note. 
Earlier  limited  liability  acts  not  repealed, 

822  note. 
Employee  engaged  in  interstate  commerce. 

Boiler  maker's  helper,  823  note. 

Brakeman,   823  note. 

Bridge  repairer,  824  note. 

"Employee"  defined,  823  note. 

Employee  moving  oil  for  use  in  inter- 
state trains,  824  note. 

Employee  on  way  to  home,  825  note. 

Employee  on  way  to  work,  824  note. 

Employees    must   be  'those   of   railroad, 
826  note. 

Engine  despatcher,  825  note. 

Engineer,  825  note.     . 

Ferry  boat  employee,  825  note. 
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EMPLOYERS'  LIABILITY  ACT— cont'd. 
Employee  engaged  in  interstate  commeroe 
— cont'd. 

Fireman  of  engine,  825  note. 

Foreman  of  switch  engine,  825  note. 

Necessity  that  employee  be  so  engaged, 
823  note. 

Porter  on  Pullman  car,  825  note. 

Pumpman,  825  note. 

Repairer  of  engine,  824  note. 

Repair  man,  824-826  note. 

Test  in  determining,  823  note. 

Trucker  engaged  in  loading  freight,  826 
note. 

Watchman  on  dead  engine,  826  note. 

Yard   clerk,   826   note. 

Yard  watchman,  826  note. 
Employer  engaged  in  interstate  commerce. 

Carrier  engaged  in  intrastate  commerce, 
822  note. 

Common  carriers  by  vessels,  822  note. 

Intrastate  train  with  interstate  cars,  823 
note. 

Movements  in  terminal  yard,  822  note. 

Moving  water  or  coal  across  state  line 
for  railroad  use,  823  note. 
Hauling  defective  cars   for   necessary   re- 
pairs, 838  note. 
Limitation  of  action,  835  note. 
Negligence. 

Contributory   negligence,   627   note. 

Fellow  servant  rule  abolished,  827  note. 

Necessity   of   showing,   826   note. 
New  Mexico  governed  by,  822  note. 
Not  retrospective,  821  note. 
Porto  Rico  governed  by,  822  note,  823  note. 
Purpose,  821  note. 
Release  of  damages  for   injury   or  death, 

822  note. 
State  laws  superseded,  821  note.  ; 

Survival  of  actions,  837  note. 
Test  as  to  applicability  of  federal  or  state 

law,  822  note. 
"To  his  or  her  personal  representative"  de- 
fined, 832  note. 
W^aiver  of  objection  to  action  under  state 

law,  822  note. 
*  Waiver  of  rights  of  statute  by  acceptance 

of  benefits,  822  note. 

ENVOYS  EXTRAORDINARY  AND  MINIS- 
TERS PLENIPOTENTIARY: 
See  Diplomatic  and  Consulab  Oftigebs. 

EQUITY: 
Suits  unmaintainable  in,  699  note. 

ERROR,  WRIT  OF: 
See  Appeal  and  Ebbob. 

ESTIMATES,       APPROPRIATIONS      ANI> 

REPORTS : 
Cotton  reports,  see  Agbioultube.  j 

Employees  in  agricultural  department,  aev 

Agricultcbe. 
Estimates  of  appropriations. 

Official  designated  to  supervise  and  pre- 
pare for  each  department,  etc.,  141. 

Statements  required,  139. 
Expenditures  of  preceding  year,  139. 
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ESTIMATES,      APPROPRIATIONS      AND 

R£PORTS--ooii«U 
Form  of  rcguUr  annual  estimate,  lee  Exao- 

UTZVx  Depastmknts., 
Labor  department,  eee  Labos. 
Lump  sum  appropriations. 

Agricultural    department,   see   AoniouL- 

TUBE. 

Restriction  on  salaries  paid  from,  140. 

Permanent  appropriation  for  collecting 
customs  revenue,  see  Customs  Dorm. 

Printing  records,  see  Public  Pbintuio. 

Regular  appropriations  restricted  to  fiscal 
year,  139. 

Statement  of  buildings  rented  within  Dis- 
trict of  Columbia  to  contain  what,  140. 

Statement  of  expenditures  contemplated* 
139. 

EVIDENCE: 
Authentication  of  legislative  acts  and  proof 
of  judicial  proceedings  of  states,  etc 
Attestation  by  clerk,  580  note. 
Certificate  of  judge  or  magistrate,  580 

note. 
Commission  to  take  testimony,  581  note. 
Decisions  of  state  courts  founded  on  local 

laws,  581  note. 
Jurisdictional  matters,  581  note. 
State  regulation,  581  note. 
Statutes  of  state  or  territory,  580  note. 
United  States  courts  must  give  faith  and 
credit,  580  note. 
Before  customs  officials,  121. 
Copies  of  department  records  and  papers. 
Certificate    of    tax    commissioners,    580 

note. 
Interior  Department,  see  Intebiob  Db* 

PABTMENT. 

Necessity  of  certification,  682  note. 
Depositions   in   anti-trust  cases   taken   in 

public,    142. 
Depositions  de  bene  esse. 
Mode  of  compelling  answers,  579  note. 
Person   residing  without  district  whera 

subpoena  is  issued,  579  note. 
Rules  of  court,  579  note. 
Witness  compelled  by  process  or  rule  to 
attend  before  notary  and  answer  ques- 
tions,  579  note. 
Deposition  under  dedimus  potestatem  and 
in  perpetuam,  etc. 
Necessity    that    commission    issue,    579 

note. 
Use  before  immigration  officers  not  au- 
thorized, 579  note. 
Letters  rogatory  from  United  States  courts, 

580  note. 
Pleadings,  disclosures,  etc.,  not  to  be  used 
in  criminal  proceedings. 
Accused  voluntarily  testifying,  579  note. 
Inapplicable   to   crime   of   perjury,   579 

note. 
Inapplicable  to  state  courts,  579  note. 
Statute  not  repealed,  578  note. 
Waiver  of  privilege,  579  note. 
Power  to  order  production  of  books  and 
writings  in  actions  at  law. 
Federal,    not    state    legislaticm    controls 

practice,  578  note. 
Production  at  and  before  trial,  578  note. 


EVIDENCE— cont'd. 
Proofs  of  records,  etc.,  kept  in  offices  sot 
pertaining  to  courts. 
Enforcement  of  transitory  action  in  to- 
other state,  582  note. 
Signatures  and  handwriting,   proof  of,  ia 

United  States  courts,  141. 
Subpoena  duces  tecum  under  a  dedimus  po- 
testatem. 
Production  of  documents,   580  note. 
Transcripts  from  books,  etc.,  of  the  tress- 

ury  in  suits  against  delinquents. 
Transcript  prima  facie  evidence,  580  note. 

EXCISE  TAX: 

See  INTEBNAL  RXVENUK. 

EXECUTION: 
Public  sales  of  real  estate  at  court  home. 

Bankruptcy  sales,  582  note. 

To  what  courts  applicable,  582  nota 
Staying  on  conditions. 

Purpose  of  statute,  582  notau 

EXECUTIVE: 
See  President. 

EXECUTIVE  DEPARTMENTS: 

Annual   estimates   submitted   to  Congrts^ 

144. 
Contingent  funds,  etc. 

Apportionment  of  amount  to  be  expend- 
ed by  each  office  or  bureau,  142. 
No  change  of  apportionment  eau^pt  an 

written  order,  142. 
Purchases  limited  to,  143. 
Departmental  regulations. 
Administrative  and  not  legislative  pover 
conferred  by  statute,  583  note. 
Department  of  labor  created,  see  LABoa 
Estimates   and   appropriations,    see  Esti- 
mates, Appbopbiations  and  Repobts. 
Publications. 

Department  orders,  etc.,  143. 
•Distribution  of,  143. 
Employment  of  persons  to  cease,  143. 
Equipment,  etc.,  for  distribution  trans- 
ferred, 143. 
Furnishing  copies,  143. 
Mailing   list,    etc.,    furnished   by   pubUc 

printer,  143. 
Salaries  to  lapse,  143. 
Statement  to  Congress,   143. 
Work  connected  with,  to  be  done  by  pub- 
lic printer,  143. 
Telephone  service. 

No  expenditures  for,  in  private  residen- 
ces, etc.,  143. 

EXPERIMENT  STATION: 
See  AoBicuLTUBE. 

EXPORT  BOUNTIES : 
Countervailing  duty  on  imports  receiving, 
127. 

EXPORTS: 
See  Imposts  and  Expobts. 


EXPRESS  COMPANIES: 
See  Intkbstatb  Doicicebcb. 
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EXTRADITION: 
Authentication  of  document,  686  note. 
Canal    Zone,    see    Riybbs,    Habbobs,    and 

Canals. 
Complaint. 

Crime  described  by  different  names,  584 
note. 

Sufficiency  of,  584  note. 
Evidence  on  hearing. 

Partial  repeal  of  section  5271,  585  note. 

Proof  of  identity,  585  note. 
Foreign  warrant. 

Necessity,  584  note. 

Sufliciency,  684  note. 
Fugitives  from  justice  of  state  or  territory. 

Affidavit  sworn  to,  585  note. 

"Certified  as  authentic"  defined,  585  note. 

Discretion  of  executive  as  to  surrender, 
5S5  note. 

"Magistrate"  as  including  notary  publie, 
585  note. 

Things  necessary  to  authorize  order  of  re- 
turn, 585  note. 
Fugitives  from  justice  of  a  foreign  country. 

Applicability  of  5th  adnendment,  583  D<>te. 

Authority  of  Congress,  584  note. 

Effect  of  conflicting  treaty,  584  note. 
Laws  relating  to  Canal  Zone,  380. 
Preliminary  examination. 

Adjournment,  584  note. 

Nature  of  hearing,  584  note. 

Necessity  for  demand,  585  note. 

Precedent  formalities,  584  note. 

Probable  cost,  584  note. 

Showing  acts  charged  to  be  crime  in  for- 
eign countries,  584  note. 
Review  of  commissioner's  decision. 

Authority,  585  note. 

Habeas  corpus,  585  note. 
Subpoena  of  witnesses  for  defendant,  586 

note. 

FEDERAL  RESERVE  ACT: 
Acceptance  of  fees  and  gratuities. 

Punishment  for,  282. 
Assistant  secretary  of  the  treasury. 

Membership  on  federal  reserve  board,  270. 
Bank  examinations,  281. 
Bank  examiners. 

Accepting  loans  or  gratuities,  282. 

Appointing,  281. 

Disclosing  information,  282. 

Duties  and  powers,  281. 

Expenses  of  examination,  281. 

Salaries,  281. 
Bank  reserves,  279-281. 
Branch  offices  of  federal  reserve  bank. 

Directors,  263. 

Establishment,  263. 

Manager,  263. 

Qualifications  of  directors,  263. 
Capital  stock  of  federal  reserve  bank. 

Additional    subscription   by   member   of 
bank,  266. 

Application  for  stock  after  organization 
of  bank,  267. 

Banks  entitled  to  subscribe  to,  268. 

Cancellation  of  surrendered  shares,  267. 

Decreasing    capital    stock    and    surplus, 
266. 
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FEDERAL  RESERVE  ACT— <»»«'<«. 
Capital  stock   of   federal   revenue  bank — 
cont'd. 

Execution  of  certificate  to  comptroller  of 
currency  showing  increase,  etc.,  267. 

Increasing    capital    stock    and    surplos, 
266. 

Par  value  of  shares,  266. 

Reduction  of  stock,  2G7. 

Subscription  to  stock,  261,  262. 

Transfer  or  hypothecation  of  stock,  266. 
Class  A. 

Directors,  265. 

Membership,  264* 
Class  B. 

Directors,  265. 

Membership,  264. 
Class  C. 

Deputy  chairman,  266. 

Deputy  federal  reserve  agents  2M. 

Directors,   265,  266. 

Membership,  265. 
Clearing  houses,  277. 
Comptroller  of  the  currency. 

Duties  under  reserve  act,  271. 

Forwarding  application  blanks,  268. 

Membership  on  federal  reserve  board,  270. 
Construction,   284. 
Definitions. 

Bank,  260. 

Board,   261. 

Demand  deposits,  279* 

District,  261. 

Member  of  bank,  260. 

National  bank,  260. 

National  banking  association,  260. 

Reserve  bank,  261. 
Directors  of  federal  reeeire  bank. 

Class  A,  264. 

Class  B,  264. 

Class  C,  265. 

Compensation  and  allowances,  266. 

Duties,  264. 

Number,    264. 

Qualifications,  265. 

Senator  or  representative  as,  265. 

Terms,  266. 

Vacancies^  266. 
Directors  of  national  banking  aasooiation. 

Liability  of,  262. 
Disclosing  information. 

Punishment  for,  282. 
Federal  advisory  counciL 

Creation,  272. 

Meetings,  272. 

Membership,  272. 

Powers,  272. 

Vacancies,  272. 
Federal  reserve  bank. 

Amount  of  subscribed  capital,  262. 

Branch  banks  established,  263. 

Commencing  business,  264. 

Division  of  earnings,  267. 

Execution  of  certificate  of  organization, 
263. 

Furnishing  information  to  federal  reserve 
board,  281. 

Liability  of  shareholders,  261. 

Limitation  on  subscription  to  stock  in, 
262. 

Open-market  operations,  274. 
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FEDERAL  RESERVE  ACT— <xm<U 
Federal  reserve  bank— conrd. 

Powers,  264,  273. 

Public  Bubscriptic-  to  stock  in,  262. 

Reeerves,  275. 

Special   examination   of   member   banks, 
281. 

State  banks  as  members,  269. 

Subscription  to  capital  stock,  261. 

Subscription  to  stock  by  United  States, 
262. 

What  are  federal  reserve  banks,  261. 
Federal  reserve  board. 

Creation,  269. 

Employment    of    attorneys,    experts,    as- 
sistants, clerks,  etc.,  272. 

Establishing  by-laws,  268. 

Examination   of   federal    reserve   banks, 
282. 

Executive  officer,  270. 

Exercising  functions  of  clearing  house^ 
277. 

Expenses  and  salaries,  270. 

Location  of  federal  reserve  districts  hj, 
261. 

Meetings,  270. 

Membership,  269. 

Oath  of  ofiice,  270. 

Officers,  270. 

Powers  and  duties,  271. 

Powers  of  secretary  of  treasury,  270. 

Promulgating       regulations       governing 
transfer  of  funds  and  charges,  277. 

Promulgating  rules  and  regulations  gov- 
erning transfers  of  stock,  262. 

Qualifications  of  members,   270. 

Readjustment  of  federal  reserve  districts 
by,  261. 

Reports,  271. 

Review  of  determination  of  organization 
committee,  261. 

Senator  or  representative  as  member  of, 
265. 

Term  of  office  of  members,  270. 

Vacancies,  270. 
Federal  reserve  city. 

Certificate  filed  with  comptroller  of  cur- 
rency, 263. 
Federal  reserve  districts. 

Certificate    of    geographical    limits    filed 
with  comptroller  of  currency,  263. 

Creation,  261. 

Number,  261. 
Gold  reserve. 

Authority   of   secretary    of   treasury   to 
maintain,  283. 
Government  deposits,  274. 
Laws  repealed,  277,  281,  283. 
Member  of  bank. 

Insolvency  and  receivership,  267. 

Reduction  of  capital  stock,  267. 
National    banking    association. 

Converting  bank  into,  268. 

Failure    to   become   a    member   of   bank, 
202. 

Failure  to  comply  with  provisions  of  act, 
202. 

Foreign  branches,  283. 

Forfeiture  of  rights,  privileges,  and  fran- 
chises, 262. 

Liabilities  of  association,  273. 
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FEDERAL  RESERVE  ACT— cont'd. 
National  banking  association — oomi'd. 
Liabilities  of  directors,  2C2. 
Liabilities  of  stockholders,  282. 
Loans  on  farm  lands,  283. 
Reduction  of  capital,  284. 
Signifying  acceptance  of  terms  and  pro- 
visions of  act,  261. 
Stockholders,  282. 
Subscribing  to  capital  stock   of  federal 

reserve  bank,  261. 
Transferring  registered  bond  to  treasurer 
of  Tnited  States,  278. 
National  currency  association,  284. 
National   monetary   commission,    284. 
Note  issues,  275. 

Organization  certificate  of  federsil  reserve 
bank. 
Acknowledgment,  263. 
Authentication,  263. 
Contents,   263. 
Filing,  263. 
Recording,  263. 

Transmission  to  comptroller  of  currency, 
263. 
Re-enactment  of  sections  of  Revised  Stat- 
utes, 284. 
Refunding  bonds,  278. 
Registered  bond. 

Transfer  of  to  treasurer  of  United  States, 
278. 
Reserve   bank   organization   committee. 
Administering  oaths,  261. 
Appointment  of  assistants,  262. 
Calling   meetings   of   bank   directors    in 

several  districts,  266. 
Composition,  261. 
Designating  banks  to  execute  certificate 

of  organization,  263. 
Duties,  261. 

Employment  of  counsel,  261. 
Employment  of  expert  aid,  261. 
Establishing  by-laws,  268. 
Exercising     functions     conferred     upon 
chairmen  or  board  of  directors  of  fed- 
eral reserve  bank,  266. 
Incurring  expenses,  262. 
Investigations,  261. 
Quorum,  261. 

Review  of  determination  of,  261. 
Taking  testimony,  261. 
Right  to  amend,  alter,  or  repeal,  reserved, 

284. 
Secretary  of  the  treasury. 

Borrowing  to  maintain  gold  reserve,  2SX 
Membership    on    federal    reserve    board. 
270. 
State  banks. 

Subscription  to  stock  in  federal  reserve 
bank,  268. 
Stock  in  federal  reserve  banks. 

Veto  power,  262. 
Tax  on  circulation  of  national  bank  note-. 

284. 
Trust  companies. 

Signifying  acceptance  of  terms  and  pro- 
visions of  act,  261. 
Visitatorial  powers. 

Subjecting  banks  to,  282. 

FENCES : 
See  PuBUc  Lanm. 
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FISHERIES: 
Sec  Alaska. 

FLAX: 
See  Customs  Duties. 

FOOD  AND  DRUGS : 
Adulterated  butter. 

Construction  of  statute  relating  to,  587 
note. 

Liability  of  dealer  to  tax,  588  note. 

Regulations  of  secretary  of  treasury,  588 
note. 
Examiner  of  drugs,  see  Customs  Duties. 
Inspection  of  adulterated  food,  etc.  by  sec- 
retary of  agriculture,  689  note. 
Misbranding  defined,  145-146. 
Oleomargarine. 

Defrauding  United  States  of  tax,  587 
note. 

Manufacturers  of  colored  oleomargarine, 
587  note. 

Revenue  law,  586  note. 

Unlicensed  manufacturers,  586  note. 

''Wholesale  dealer"  defined,  586  note. 
Penalties  for  misbranding,  147. 
Pure  food  act. 

"Added"  defined,  594  note. 

Adulteration  by  addition  of  filthy,  de- 
composed or  putrid  substances,  593 
note. 

Adulteration  due  to  decomposition,  595 
note. 

Adulteration  of  flour,  596  note. 

Articles  not  subject  of  bargain  and  sale 
included,  590  note. 

"Colored"  defined,  594  note. 

''Compound"   defined,    597    note. 

Constitutionality,  589  note. 

Construction,  589  note. 

"Drugs"  defined,  694  note. 

Duty  of  United  States  attorney  to  prose- 
cute, 593  note. 

Facts  held  not  to  show  adulteration  or 
misbranding,    595    note. 

**Filthy"  as  applicable  to  substan'ces  con- 
taining baccilli,  595  note. 

"Flavor"  and  "extract"  not  synonymous 
terms,  595  note. 

"Food"  defined,  594  note. 

Guaranty  from  manufacturer,  598  note. 

Imprisonment,  592  note. 

Indictment,  sufficiency  of,  592  note. 

Injuries  to  "health,"  595  note. 

Intent,  591  note. 

Jurisdiction,  591  note. 

Limited  to  interstate  and  foreign  com- 
merce, 590  note. 

Misbranding,  how  alleged,  597  note. 

Misbranding,   illustrations  of,   597   note. 

Misbranding,  state  statute  on  subject  of, 
596  note. 

Misbranding  wines,  590  note. 

"Mixture"   defined,   594   note. 

Notice  and  hearing,  502  note. 

Object,  589  note. 

'Original  unbroken  package"  defined,  591. 

'Package"  defined,  591  note. 

Power  given  secretaries,  592  note. 

'Proper"  United  States  district  attorney, 
who  is,  593  note. 
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FOOD  AND  DRUGS— conrd. 
Pure  food  act — cont'd. 

Report  of  secretary  of  agriculture,  693 
note. 

Shipment  of  "adulterated"  or  misbranded 
food  or  drugs  prohibited,  589  note. 

Standards  of  purity,  691  note. 

State  statutes,  589  note. 

Statute  of  limitations,  592  note. 

Wine  as  food,  594  note. 
Sanitary  regulation  of  renovated  butter  fac- 
tories, 145. 
Seizure  of  original  packages  adulterated  or 
misbranded. 

Appeal,  599  note. 

Conditions  precedent,  599  note. 

Constitr.tionality  of  statute,  698  note. 

Jurisdiction,  599  note. 

Proceedings  siunmary  in  character,  698 
note. 

Sufficiency  of  libel,  599  note. 

Trial  by  jury,  599  note. 

Writ  of   error,  599  note. 
Standard  barrels  for  apples,  see  AoBioUL- 

tuee. 
Tea  importation  regulated. 

Purpose  of  statute,  688  note. 

Re-importing  rejected  teas,  688  note. 

Review  of  appraiser's  decision,  588  note. 

Statute  constitutional,  588  note. 
Viruses,   serums   and   toxins,   see   Health 

AND   QUABAKTIN£. 

FORAKER  ACT: 
See  PoBTO  Rico. 

FOREST: 
See  Timber  Lands  and  Forest  Reserves. 

FOREST  RESERVES: 
See   Public   Lands;    Timbeb   Lands   and 
Forest  Reserves. 

FORESTRY  SERVICE: 
See  Labob. 

FORGERY: 
Forging  deeds,  powers  of  attorney,  etc. 

Construction  of  statute,  774  note. 
Forging  pension  checks,  306. 

FORMER  JEOPARDY: 

Double  jeopardy  in  Philippine  Islands,  783 

note. 
Plea  of  former  conviction  to  indictment  for 

issuing   money   order   without  payment, 

777  note. 

FORT  OGLETHORPE,  GA.: 
Conversion  of  regimental  army  post  into 
brigade  post,  408. 

FRAUD : 
See  Customs  Duties. 

FREE  LIST: 
Sec  Customs  Duties. 

FREIGHT : 
See  Interstate  Commergil 
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FRUITS: 
B^gulation  of  morement  of  from  quarmntiiie 
districU,  leo  Aqbioultube,  Depaitmkht 
or. 

FUGITIVES: 
FugitiveB  from   the  jastice  of   a  foreign 
countiy. 
Applicability    of    6th    amendment,    683 
note. 

FUR  SEALS: 
Preservation  and  protection  of,  see  Alaska. 

GAME  ANIMALS  AND  BIRDS: 
Migratory  game  birds. 
Deemed    under    protection    of    United 

States,  148. 
Regulations   prescribing   dosed  seasons, 

etc.,  to  be  adopted,  148. 
Transportation  of  animals  or  birds,  699 

note. 
Wind  Cave  national  game  preserve,  147. 

GLASSWARE: 
See  Customs  Donsa. 

GOVERNMENT  EMPLOYEES: 
See  Labor. 

GRAIN: 
See  Aqbicultubx. 

GREAT  LAKES: 
See  Shifpiivo  and  NAViOATiGir. 

GUAM: 

Agricultural  experiment  stations  in,  6. 
Application  of  tariff  act  to,  69. 

HABEAS  CORPUS: 
Performing  office  of  writ  of  error,  600  note. 
Person  in  custody  of  state  court,  600  note. 
Scope  of  writ,  600  note. 

HANDWRITING: 
See  Evidence. 

HARBORS : 
See  RiVEBS,  Habbobs,  aitd  Cakals. 

HAWAII: 
See  also  Aobicttltttbs. 
Agricultural  experiment  stations  in,  6. 

HEALTH  AND  QUARANTINE! 
See  also  Food  and  Dbugs. 
Portland,  Maine. 

Quarantine  facilities  increased,  251. 
Public  health  service. 

Admission  of  cases  for  study,  150. 

Hospital  treatment  for  officers  and  em- 
ployees, 152. 

Investigations  authorized,  150. 

Longevity  allowance,  150. 

Public  health  and  marine  hospital  serv- 
ice changed  to,  150. 

Salaries,  150. 
Railroad  companies  affected  by  quarantine 

regulations,  27. 


HEALTH  AND  QUARANTINE-^ooafd 
State  quarantine  laws. 

Validity  of,  600  note. 
Viruses,  serums,  toxins,  ete. 

Importations,  161. 

Inspections,  161. 

Licenses,  151. 

Trade  in,  161. 

HEMP: 
See  Customs  Duties. 


HOMESTEADS: 
See  PuBUO  Lands;  Wa< 


HOMICIDE: 
See  Penal  Laws. 

HORTICULTURAL  BOARD: 
See  Aqeigultube. 

HOSPITALS  AND  ASYLUMS : 
See  also  Health  and  Quabantink 
Board  of  managers  for  national  home  for 
disabled  volunteer  soldiers. 
Vacancies  occurring  in  membership,  151 
Government  hospital  for  insane. 
Determining  per  capita  cost  of  patient, 
154. 
National     home     for     disabled    volunteer 
soldiers. 
Allowance  of  interest  in  decree  sgainst 

home,  601  note. 
Instrumentality   of    United   States  gov- 
ernment, 601  note. 
Trustee  process  against,  601  note. 
Naval  home. 

Deposit  of  moneys,  etc.,  of  deceased  in- 
mates, 153. 
Inquiries  for  next  of  kin,  153. 
Payment  of  claims,  153. 
State   and    territorial    home    for   disabled 
soldiers. 
Collection  from  inmates,  153-154. 
Intoxicants,  153-154. 

HOURS  OF  LABOR: 
See  Labob. 

IMMIGRATION: 
See  also  Bubeau  of  I  wigbation  ;  Chi5BBk 

Exclusion. 
"Alien"  defined,  609  note. 
"Allowance"  defined,  602  note. 
Bribery  of  immigration  inspector,  551  note. 
Counsel  to  represent  alien,  608  note. 
Deportation  of  illegally  entered  aliens. 
Amendment  of  warrant,  606  note. 
Chinese   aliens   subject   to    statute,  W 

note,  609  note. 
"Country  from  whence  they   came"  de- 
fined, 606  note. 
Deportation  to  avoid  necessity  for  extn- 

dition  proceedings,  607  note. 
Failure  to  guard  safely,  606  note. 
Must  be  deported  within  three  years,  60S 

note. 
Procedure,  607  note. 
Prostitutes,  607  note. 
Re-entry   after   temporary   absenee,  607 
note. 
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IMMIGRATION— cont'd. 
Deportation   of   illegally   entered   aliens^ 
oont*d. 
Review  by  courts,  606  note. 
Warrant,  606,  609  note. 
Finality  of  decision. 
Admitting  aliens,  608  note. 
Excluding  aliens,   607   note. 
Of  immigration  officials,  609  note. 
Harboring  alien   for   purpose  of   prostitu- 
tion, 610  note. 
Immigration  stations,  155. 
Importing  contract  labor  prohibited. 

Degree  of  proof,  604  note. 
Importing  women  for  prostitution  forbid- 
den. 
Constitutionality  of  statute,  603  note,  609 

note. 
Construction  of  statute,  609  note. 
Places  of  commission  of  offense,  603  note. 
Return    after    temporary    absence,    610 

note. 
Statute  not  retroactive,  610  note. 
Time  for  deportation,  604  note,  610  note. 
Time  of  committing  offense,  604  note. 
"Landing"   defined,   605    note. 
Lists  of  alien  passengers  arriving  required. 

Requirement  mandatory,  604  note. 
Persons  guilty  of  moral  turpitude  exclud- 
ed. 
Burden  of  proof,  602  note. 
Evidence,  G02  note. 
"Moral  turpitude"  defined,  602  note. 
Power  of  immigration  officers,  602  note. 
Time  of  admission  of  guilt,  602  note. 
Power  of  courts  to  exclude  or  regulate  en- 
try of  aliens,  601  note. 
Review  of  discretion  of  secretary  of  labor, 

608  note. 
Rules   obtaining   in   determining   right   of 

alien  to  enter,  608  note. 
Steamship  companies  required  to  return  il- 
legally landed  aliens. 
Failure  to  enter  alien  on  ship's  mani- 
fest, 605  note. 
Purpose  of  statute,  605  note. 
Scope  of  statute,  605  note. 
Strict  construction  of  statute,  605  note. 
Three   year    period    of    limitation    abro- 
gated, 609  note. 
Temporary  detention  of  aliens. 

Expenses  paid  by  transportation  lines, 
155. 
Transportation  companies  to  file  certificate 
showing  notice  in  foreign  countries  of 
immigration  laws. 
Civil  action  for  failure  to  comply,  601 
note. 

IMMIGRATION  STATIONS: 

Appropriation  for  station  in  Chicago,  111., 
155. 

IMPORTS  AND  EXPORTS: 
See  also  Customs  Duties. 
Export  of  war  material. 

President  may  limit  export  of,  356. 
Punishment,   157. 
"Exports"  defined,   157  and  note. 
Grain  and  seeds,  see  Agricultube. 
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IMPORTS   AND   EXPORTS— contU 

Importing  illegally  taken  skins  of  fur  seals 

or  sea  otters  prohibited,  16. 
Matches  imported,  see  Internal  Revenue. 
Nursery  stock,  see  Agriculture. 
Opium  importations  prohibited. 

Completion  of  offense,  610  note. 

Scope  of  statute,  610  note. 
Payment  for  duties. 

Certified  checks  accepted,  58. 
Tokens,  etc.,  similar  to  coins,  see  Penal 

Laws. 
Validity  of  law  prohibiting  export  of  war 

material,  157  and  note. 
Viruses,   serums   and   toxins,   see   Health 

AND  Quarantine. 

IMPOUNDING: 

Books  and  papers  for  use  in  trial,  698  note. 

INCOME  TAX: 
Additional  tax. 

Contents  of  personal  return  for,  185. 

Determination  of  taxable  income  for  pur- 
pose of,   186. 

Provisions  applicable  to  levy  assessment 
and  collection,  185. 

What  is,  185. 
Administrator. 

Return  by,  388. 
Agents. 

Return  by,  188. 
Alaska. 

Application  to,  197. 
Amount  of  tax. 

Incomes  exceeding  $20,000,  185. 

Incomes  under  $20,000,  185. 
Annuity  contracts  as  "income,"  186. 
Appropriations,  200. 
Assessments. 

Corporations,  joint  stock  companies,  and 
insurance  companies,  196. 

False  or  fraudulent  returns,  189. 

Notification  of,  189. 
Citizen  liable  to,  185. 
Commissioner  of   internal   revenue. 

Corrected  statement  of  profits,  etc.,  of 
corporation,  etc.,  forwarded  to,  186. 

Rules  and  regulations  prescribed  by,  186. 
Computations  for  calendar  year,  187. 
Conservators. 

Return  by,  188. 
Corporations. 

Ascertaining  net  income,  192. 

Making  assessments  on,  196. 

Returns,  188,  194. 

Tax  on  net  incomes  of,  191. 
Deductions. 

Appreciation  of  property,  186. 

Compensation  of  certain  judges,  187. 

{Compensation  of  officers  and  employees 
of  a  state  or  political  subdivision,  187. 

Compensation  of  President  of  United 
States,  187. 

Dividends,  187. 

Improvements,  186. 

Interest  on  indebtedness,  186. 

Interest  upon  publications  of  United 
States,  state  or  political  subdivision, 
387. 

Losses  sustained,  186. 

Married  man's,  187. 
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INCOME  TAX— oom'd. 
Beductiona — oant*d. 

Married  woman's.  187. 

Necessary  expenses,  186. 

Taxes,  186. 

Throe  thousand  dollars  deducted,  187. 

Worthless  debU,  186. 
Determination  of  net  income. 

Corporation,  etc.,  192. 

Income  from   property  owned  and  car* 
ried  on  by  nonresidents,  187. 

Rule  stated,  186. 
District  of  Columbia. 

Application  to,  197. 
Endowment  contracts  as  income,  186. 
Executor. 

Return  by,  188. 
Exemptions    (see  also  supraf  Deductions) • 

Agricultural  organizations,  191. 

Boards  of  trade,  191. 

Cemetery  companies,  191. 

Chambers  of  commerce,  191. 

Charitable  associations,    191. 

Civic  leagues  organizations,  191. 

Domestic  building  and  loan  association, 
191. 

Educational  associations,  191. 

Frateifnal  beneficial  societies,  191. 

Governmental  functions,  191. 

Horticultural  organizations,  191. 

Judges,  187. 

Labor  organizations,  191. 

Married  men,  187. 

Married  women,  187. 

Mutual  savings  banks,  191. 

Officers   and   employees  of   state  or   po- 
litical subdivision,  187. 

Political  subdivisions,  191. 

President  of  United  States,  187. 

Public  utilities,  191. 

Religious  associations,  191. 

Scientific  associations,  191. 
Expenses  of  collection,  200. 
General  laws  applicable,  199. 
Guardian. 

Return  by,  188. 
Individual  share  of  undistributed  profits  of 

companies  included  in  returns,  185. 
Insurance  companies. 

Ascertaining  net  income,  192. 

Making  assessments  on,  196. 

Returns,  188,  194. 
Joint  stock  companies. 

Aseertaining  net  income,  192. 

Making  assessments  on,  196. 

Returns,  188,  194. 
Jurisdiction  of  district  courts. 

To  compel  attendance  of  witnesses  and 
production  of  books,  109. 
Life  insurance  policies  as  income,  186-187. 
Married  man. 

Deductions  allowed,  187. 
Married  woman. 

Dedactions  allowed,  187. 
Mutual  fire  insurance  companies. 

Aseertaining  net  income,  192. 

Returns,  195. 
Mutual  marine  insurance  companies. 

Ascertaining  net  income,  192. 

Returns,  195. 
Net  income. 

Computation  for  calendar  year,  187. 
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INCOME  TAX-^ontU 
Net  income — conVd. 

Deductions,  186-187. 

Determination  of,  186. 

One  per  cent  tax  levied  on,  185. 

What  constitutes,  186. 
Non-residents  liable  to,  185. 
Normal  income  tax. 

What  is;  185. 
Officers  and  employees,  200. 
One  per  cent  levied  on  net  incomes  of  citi- 
zens, 185. 
Partnership. 

Liability  for  income  tax,  188. 

Returns  by,   188. 
Payment  where  made,  189-191. 
Penalties. 

Divulging  information,  197. 

Failure  to  make  returns,  191,  197. 

False  or  fraudulent  returns,  191,  197. 
Personal  returns. 

Contents,  185. 

Individual  share  of  undistributed  profits 
of  companies  included,  185. 

Necessity  for,  185. 
Philippine  Islands. 

Application  to,  197,  199. 
Profits. 

Statement  by  corporation,  etc.  of,  186. 
Receipts  "for  payment  of  taxes,  199. 
Receivers. 

Return  by,  188. 
Resident  liable  to,  185. 
Returns. 

Administrators,  188. 

AgenU,  188. 

Amount  of  income  returned  undorstatnl. 
188. 

Conservators,   188. 

Contents,  188. 

Executors,  188. 

False  or  fraudulent  returns,  189. 

Filing,  196. 

Form,  187. 

Guardians,  188. 

Oath  of  affirmation,  187. 

Penalties,  see  aupra.  Penalties. 

Persons  making,  187. 

Public  records,  196. 

Receivers,  188. 

To  whom  made,  187. 

Trustees,  188. 

When  made,  187,  197. 
Salaries,  200. 
Secretary  of  the  Treasury. 

Approval    of    regulations    prescribed  br 
Commissioner  of  Internal  Revenue,  38-5. 
Sections  of  Revised  Statutes  amended,  197. 
*'State"  defined,  197. 
Territories. 

Application  to,  197. 
Trustees. 

Return  by,  188. 
Undivided  profits  of  corporation,  etc..  as  af- 
fecting taxable  income  of  individual,  1S6. 
"United  States,"  defined,  197. 

INDIAN  COUNTRY: 
See  Indians. 
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INDIANS : 
See  also  Public  Lands. 
Agency  employees. 

Limit  for  salaries  increased,  170. 
Allotment  of  Indian  lands. 

Act  of  3887  construed,  618  note. 
Alienability  after  issuance  of  patent,  621 

note. 
Choctaw  and  Chickasaw  tribes,  620  note. 
Correction  of  errors  in  patent,  620  note. 
Creditors  of  deceased  allottee  to  sell,  616 

note. 
Deceased    allottees,    615-616    note,    621 

note. 
Deed   and  mortgages  of  member   of  ab- 
sentee Shawnee  tribe  void,  618  note. 
Determination  of  descent,  619  note. 
Freedman  allotments,  621  note. 
Incumbrances,  621  note. 
Laws  governing  allottees  receiving 'trust 

patents,  624  note. 
Leases  of,  618  note. 
Sale  after  selection  but  before  patent,  620 

note. 
Sale  by  heirs,  619  note. 
Sale  of  allotment  by  incompetent  Indian, 

627  note. 
Tax  exemption,  615  note. 
Torts  perpetrated  prior  to  allotment,  621 
note. 
Attempting  purchase  of  intoxicating  liquors 

as  offense,  433  note. 
Board  of  Indian  ccgnmissioners. 
Pay  of  secretary,  170. 
Secretary  allowed,  170. 
Bureau  of  Indian  affairs. 

Allotment   of   appropriations  before   ex- 
penditures, 173. 
Detailed  statement  in  annual  report,  173. 
Estimates  to  contain  classified  statement, 

173. 
System  of  bookkeeping  to  be  installed, 
173. 
■Cattle  sales  prohibited. 

Cattle    purchased    by    government,    611 

note. 
Cattle  purchased   by  Indians  with   own 

funds,  611  note. 
Knowledge  of  purchaser,  612  note. 
"Sale"  as  including  mortgage,  611  note. 
Cemetery  lands. 

Transfers  authorized,  172. 
Choctaws  and  Chickasaws. 

Allotment  of  lands,  620-622  note. 
Coal  and  asphalt  lands,  172-173. 
Municipal  corporations,  622  note. 
Reservation  of  land  for  town  sites,  622 
note. 
Citizenship. 

Applicable  to  Alaska,  618  note. 
Classification,  etc.,  of  unallotted  lands  au- 
thorized,  167. 
Commission  to  Five  Civilized  Tribes. 

Law  governing  devolution  of  allotment, 
017  note. 
Crimes. 
Laws  applicable  to  crimes  of,  613  note, 
619  note. 
Disposal  of  unallotted  land  on  Omaha  In- 
dian reservation. 
Appropriations   for   carrying  out   provi- 
sions of  act,  167. 
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INDIANS— cont'd. 
Disposal  of  unalloted  land  on  Omaha  In- 
dian reservation — confd. 

Authority  given,  166. 

Intoxicants  prohibited,  166. 

Lands  reserved  for  agency,  etc.,  166. 

Pro  rata  division  of  net  proceeds,  167. 

Town  site  on  agency  lands,  166. 
Division  of  lands  and  funds  of  Osage  na- 
tion. 

Agency  salaries  not  subject  to  limit  of 
general  law,  165. 

Approval  of  sales,  103. 

"Competent,"  defined,  165. 

Disposal  of  funds  of  minors  or  incom- 
petents, 164. 

Excliange  of  surplus  allotments,  163. 

Funds  reserved  for  agencies  and  emer- 
gencies, 165. 

Guardian,  163. 

Inconsistent  laws  repealed,  166. 

Inherited  lands  or  moneys  not  subject  to 
prior  debts,  165. 

Inherited  moneys  liable  for  fimeral  ex- 
penses, 165. 

Jurisdiction  of  county  court,*  163. 

Partition  of  lands  of  deceased  allottees, 
164. 

Pavment  of  individual  funds  to  allottees, 
164. 

Payment  of  taxes  on  inhabited  lands,  163. 

Property  of  deceased  or  incompetent  al- 
lottees, 163. 

Restriction  on  incumbering  lands,  165. 

Supervision  over  executors,  guardians, 
etc.,  163. 

Taxes,  165. 

Tribal  oil  and  mineral  rights  unchanged, 
164. 

Wills,  165. 
Drainage  assessments  on  Indian  lands  in 
Oklahoma. 

Appropriation,  168. 

Approval  of  right  of  way,  168. 

Assessments  approved,  168. 

Payment  of  amount  assessed,  168. 

Payment  oif  damages,  168. 

Repayment  from  rentals,  etc.,  168. 

Rules  and  regulations  adopted,  169. 

Satisfaction  of  lien,  168. 

Unpaid  assessment  to  become  lien,  168. 
Educational  leaves  to  employees  of  schools, 

170. 
Five  civilized  tribes. 

Acceptance  of  payments  on  forfeited  town 
lots,  170. 

Alicnalion,  etc.,  of  restricted  lands  void, 
626  note. 

Approving  conveyances  executed  by  full- 
blooded  heirs  of  Indian  allottees,  627 
note. 

Constitutionality  of  statute  extending 
alienation  restrictions,  623  note. 

Contracts  as  to  tribal  funds,  etc.,  subject 
to  official  approval,  173. 

Convevances  of  inherited  lands,  623  note. 

Enrolment  of  children,  622  note. 

Inalienability  of  allotments  of  minors, 
625  note. 

Jurisdiction  over  person  and  property  of 
minor  or  allottee,  626  note. 

Leases,  623  note. 
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INDIAN&-conrd. 
Five  ciTilized  tribes — confd. 

Provision  relating  to  alienation  restric- 

tiona  held  not  retroactive,  623  note. 
Rolls  of  citizens  and  freedmen  evidence 
of  <^uantum  of  Indian  blood,  625  note. 
Taxation  of  lands,  625  note. 
Unrestricted   lands  subject  to   taxation, 

626  note. 
Wills,  624  note,  626  note. 
General  laws  as  to  punishment  of  crimes 
extended  to  Indian  country. 
OflTense  of  murder  included,  613  note. 
**Sole"  and   exclusive  "jurisdiction"  de- 
fined, 613  note. 
Heirs  of  Indian  allottees,  how  determined, 

172. 
Homesteads. 

Inalienability,  621  note. 

Period  of  limitation  of  alienation,  617 

note. 
Restriction  on  alienation,  617  note. 
*'Indian  country." 
Defined,  6]2>6U  note. 
Land  set  apart  for  schools,  614  note. 
Lands  relinquished  to  United  States,  614 
note. 
Indian  office. 

Estimates  for  personal  services,  160. 
Personal  services  restricted,   169. 
Indian  reservation. 
Classification,    etc.,   of   unallotted    lands 

authorized,  167. 
Establishment  of,  by   secretary  of  war, 
611  note. 
Indian   service   records,   see  Intebiob   Dk- 

PABTMENT. 

Indian  Territory. 
Curtesy,   616  note. 

Domestic  corporation,  by  what  laws  gov- 
erned, 615  note. 
Jurisdiction  of  United  States  courts  to 
determine  right  of  possession  of  town 
lots  in  Choctaw  nation,  615  note. 
Laws    of    Arkansas   applicable,    615-616 

note,  620  note. 
Minimum  punishment  for  larccncy,  etc., 

of  live  stock,  621  note. 
Registration  laws,  621  note. 
Suits  in  equity,  614  note. 
Indictment. 

Homicide  committed  on  an  Indian  reser- 
vation, 614  note. 
Jurisdiction. 

Crimes  committed  on  Indian  reservations 

in  South  Dakota,  781  note.. 
Of  state  court,  618  note. 
Law  governing,  618  note. 
License  to  trade  with. 

"Trader"  defined,  612  note. 
Murder. 

Committed  against  Indian  by  one  not  an 

Indian,  613  note. 
Indictment,  614  note. 
Punishment  of  crime,  613  note. 
Oaths  of  employees  in  Indian  service,  172. 
Osage  Indians. 

Authority    to    sell    selected    lands,    624 

note. 
Limit  of  credit  allowed  by  traders   in- 
creased, 624  note. 


INDIANS— con*U 
Osage  Indians — cont'd. 

Mining  on  homestead  selections,  625  note. 
Payments  to  be  withheld  if  children  are 

placed  in  school,   173. 
Restrictions  upon  alienation,  624  note. 
Pelagic  sealing  in  Alaska  by,  15. 
Persons  employed  in  Indian  affairs  not  to 
trade  with. 
Strict  construction  of  statute,  611  note. 
"Trade"  defined,  611  note. 
Punishment  for,  comn^itting  certain  crimes, 

781   note. 
Purchase  of  omitted  lots  by  owner  of  im- 
provements, 616  note. 
Railroad  ^ants. 

Relinquishment  to  Indian  occupants  of 
lands  in,  171. 
Right  of  way  through  Indian  country  for 
*  railroad  purposes. 
Compensation  for  damages,  617  note. 
Notice  by  referee,  617  note. 
Private  rights   respected,   617   note. 
Right   of    way   through   Indian    lands    for 
pipe  lines. 
Constitutionality  of  statute,  6222  note. 
Sacramental  wine  in  Indian  country,  170. 
Sale  of  cattle  nrohibited,  611-612  note. 
Sale  of  reserved  Choctaw  lands,  etc.,  169. 
Sale  of  surface  of  segregated  Choctaw  and 
Chickasaw  lands. 
Appropriations  for  expenses  of  claasifica- 

tion,  appraisement  and  sale,  162. 
Authority  for,  159. 
Conveyances  to  specify  reservations,  etc, 

162. 
Proceeds,  how  disposed  of,  362. 
Rights  of  mining  leaseholds,  160. 
Rules,  etc.,  to  be  established,  162. 
Sale  of  lands  undisposed  of,  161. 
Sales  of  both  surface  and  minerals,  1(S. 
Sales  subject  to  mining  rights,  etc,  161. 
Term  of  sale,  etc.,  161. 
Time  extended  for  completing  claasifica- 
tion,  163. 
Schools. 

Educational  leaves  to  employees  of,  170. 
Secretary  of  war. 
Power   to   establish    Indian   reservation, 
611  note. 
Selling  intoxicating  liquors  in  Indian  coun- 
try. 
Ignorance  of  fact  that  sale  was  made  to 

Indians,  612  note. 
"Indian  country"  defined,  612,  613  note, 
Pueblo  Indians  of  New  Mexico  affected 

by  statute,  612  note. 
Sale  in  part  of  Oklahoma  formerly  In- 
dian Territory,  612  note,  615  note. 
Sale  to  Osage  Indian  ward,  613  note. 
Town  lots. 

Acceptance    of    payments    on,    forfeited, 
170. 
Wills. 

Indian  allotments  disposed  of  by,  170. 
Winnebago  Indians. 

Distribution   of   probable   funds   to,  per 
capita,  168. 

INDIAN  TERRITORY: 
See  Indians. 
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INDICTMENTS  AND  INFORMATIONS: 
See  Penal  Laws. 

INDUSTRIAL  RELATIONS: 
Commission  on,  see  Labob. 

INFANTS : 
Enlistments  in  navy  by,  296. 

INJUNCTIONS : 
Construction  and  purpose  of  statute,  720 

note. 
Enjoining    order    of    interstate    commerce 

commission,  698  note. 
Enjoining  proceedings  in  state  courts. 

Bankruptcy  cases,  698  note. 

Cases  removed,  698  note. 

Object  of  statute,  698  note. 

Protection    of    federal   jurisdiction,    698 
note. 

Scope  of  statute,  698  note. 

State  judgments,  698  note. 

What  are  state  courts,  698  note. 
Interlocutory   injunction   suspending,   etc^ 

order  of  interstate  commission,  231. 
Interlocutory  injunction  suspending  state 
statute. 

Amendment  of  former  act,  226. 

Ordinance  not  a  "statute,"  720  note.  . 

Purpose,  720  note. 

Scope  of  amendment,  228  note. 

INSANE  PERSONS: 
See  also  Bankbuptct. 
Enlistments  in  navy  by,  296. 
Government  hospital  for,  154« 

INSPECTION : 
Nursery  stock  imported,  see  AobicultuiiBi. 
Steamboat  inspection,  see  Steam  Vessels. 
Viruses,   serums   and  toxins,   see  Health 
AiiD  Quabantine. 

INTERIOR  DEPARTMENT: 

See  also  Indians. 

Administrative  power  by  Secretary  of  In- 
terior, 627  note. 

Authority   to  recorders  of   land  office  re- 
pealed, 176. 

Fixed  rate  for  certifying  printed  notice  of 
patents  not  repealed,  176. 

Furnishing  copies  of  records. 
Acceptance   as  evidence,   176. 
Authenticated    copies    of    printed    rules, 

etc.,  175. 
Deposit  of  receipts,  176. 
No  charge  for  official  use,  175. 
Schedule  of  fees,  175. 
Use  of  seal,   176. 
Verification,   175. 
When  furnished,  175. 

Indian  service  records. 

Fee  for  certificate  of  official  character, 
176. 

Inspection  of  records,  175. 

Laws    authorizing    registration    of    trade- 
marks not  repealed,   176. 

Laws  fixing  rates  for  patent  fees  not  re- 
pealed, 176. 
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INTERNAL  REVENUE: 

See  also  Census  ;  Income  Tax. 
Alcohol. 

Remission  of  tax  on  when  withdrawn  for 
colleges,  etc.,  182. 
"Apothecaries"  defined,  629  note. 
Appointment  of  bonded  deputies,  45. 
Bay  rum. 

Tax  expressly  put  upon,  634  note. 
Bonded     manufacturing     warehouses,     see 

Customs  Duties. 
Bond  of  distiller. 

Requiring  new  bond,  630  note. 
Bottling  of  distilled  spirits  in   bond. 

Determining  scope  of  statute  by  report 
of  house  committee,  632  note. 
Carrying  on  business  without  payment  of 
special  tax. 

Sufficiency  of  indictment,  629  note. 
Central  distilling  and  denatured  plant  pro- 
vided for. 

Penalties  for  redistillation,  201.   • 

Registration  of  stills,  etc.,  201. 

Revised  statutes  made  inapplicable,  201. 
Certified  checks  in  payment  of  taxes,  see 

Customs  Duties. 
Cigars  and  cigarettes. 

Allowance  to  employees  without  tax,  183. 

Imported  cigarettes,  183. 

New  boxes  required,  183. 

Packages  required  for  cigarettes,  183. 

Retail  sales,  183. 
Collection  districts  reduced,  182. 
Collectors. 

Causing  deputies  to  make  inquiries  con- 
cerning persons  liable  to  internal  rev- 
enue tax,  197. 
Compromises. 

Authority    of   deputy   for    internal   rev- 
enue collector,  629  note. 

Claim  against  corporation  failing  to  file 
corporation  tax  return,  629  note. 

Failure  to  follow  technical  rules  of  pro- 
cedure, 629  note. 
Construction  of  revenue  laws,  631  note. 

Denaturized  alcohol. 

Freedom  from  tax,  200. 
Distillery  warehouses. 

Possession  of,  629  note. 
Evidence. 

Certified  copy  of  records  of  internal  rev- 
enue collector  as,  629  note. 
Exemption*   from,   of   supplies  to  foreign 

war  vessels,  130. 
Income  tax,  see  Income  Tax. 
Legacy  tax. 

Not  a  lien  on  testator's  real  estate,  632 
note. 

Refund  of,  628  note,  633  note. 

Remedy  to  recover  tax,  633  note. 
Lien  for  taxes. 

Propei'ty  subject  to,  184. 

Validity    of,    as    to    subsequent    incum- 
brances, 628  note. 
"Lottery"  defined,  634  note. 
Oleomargarine  law. 

Enforcement  of,  627,  628  note. 
Opium. 

Tax  on  manufacture,  632  note. 
Penalties. 

Divulging  information,  197. 
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INTERNAL  REVENUE— <««m Id. 
Philippine  Islands. 

Internal  revenue  colleeted  in  or  for  ac- 
count of,  126. 
Porto  Rico. 
Articles  going  into  exempt  from  payment 
of  Ux,  126. 
Printing  stamps,  see  PuBUc  Pbinti:«o. 
Punishing   violations   of    internal    revenue 

laws,    182. 
"Keotitication  of  distilled  spirits'*  defined, 

029  note. 
R«;mia^ion  of  tax  on  alcohol  withdrawn  for 

collrpcs,  etc.,  182. 
Removal,  concealment,  etc.,  of  spirits  con- 
trary to  law. 
Application  to  spirits  produced  at  illicit 

distillery,  631  note. 
Indictment,  631  note. 
Returns  (see  also  Income  Tax). 

Persons,  etc.,  made  liable  to  any  duty  or 
tax  to  make,  197-198. 
"Revenue  law"  defined,  672  note. 
Ri^'hts  of  sureties,  633  note. 
Sale  of  real  estate  to  satisfy  taxes. 

Sale  of  clmttels  as  condition  precedent, 
628  note. 
Sp(H'ial  excise  corporation  tax. 

Refund  of  additional  tax,  184. 
Statistics  and  reports,  see  Census. 
Statutes. 

Resorting  to  report  of  house  committee 
to  determine  scope  of,  632  note. 
Suits  for  rwovery  of  taxes  wrongfully  col- 
lected,  628  note. 
Suits  to  restrain  collection  of  taxes,  638 

note. 
Tobacco,  see  supra,  Cigars  and  cigarettes. 
Tobacco  statistics,   see  Census. 
Unpaid  taxes  a  lien  on  property,  184. 
Violations  of  internal  revenue  laws,  182. 
White  phosphorus  matches  taxed  and  reg- 
ulated. 
Afiixing  stamps,  179. 
Assessment  of  tax  on  matches  sold  with- 
out stamps,  180. 
Bond  given  by  manufacturer,  178. 
Certificate  required  on  all  matches  im- 
ported, 180. 
Counterfeiting,  etc.,  stamps,  180. 
Evasion  of  tax,  179. 
Exportation  unlawful  after  certain  time, 

180. 
Forfeiture  of  factory,  etc.  for  attempts 

to  defraud,  180. 
Forfeiture  of  unstamped  packages,  180. 
General   penalty,   181. 
Importation  prohibited  for  certain  time, 

180. 
Internal   revenue   provisions   and    penal- 
ties applicable,   381. 
I^bel  re<iiiired  on  packages,  181. 
Lcvyir*T  tax,  179. 
Manufacturer   to   register,   178. 
Marking    factory    number    on    packages, 

181. 
Meaning  of  **'white  phosphorus,"   178. 
Packages  required,   179. 
Penalty  for  failure  to  register,  178. 
Penalty    for    neglect    to    label    packages, 

181. 
Penalty  for  not  canceling  stamps,  179, 
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INTERNAL  REVENUK— «mrd. 

White  phosphorus  matches  taxed  and  regu- 
lated— cont'd. 

Penalty  for  omission  to  mark  packages, 
181. 

Penalty  for  re-using  stamps,  etc,  179. 

Penalty  for  unlawful  exportation,  VSO. 

Punishment  for  selling,  etc.,  179. 

Punishment  for  use  of  insufl&cient  stamps^ 
179. 

Recovery  of  fines,  etc.,  in  what  court,  16L 

Regulations  prescribed  by  commissioBer 
of  internal  revenue,  181. 

Sale,  etc.,  of  stamps,  180. 

Special  stamps  issued,  180. 

Unstamped  matches,  179. 

INTERNATIONAL  CONGRESSES: 
See  President. 

INTERNATIONAL  PRISON  COMMISSION: 
See  Prisons  and  Pbisoners. 
Pro  rata  share,  etc.,  authorized,  325. 

INTERSTATE  COM^IERCE: 
See  also  Commerce  Court;  Pexal  Laws; 
Railroads;  Trademarks;  White  Slave 
Act. 
Accepting  promissory  notes  for  freight,  653 

note. 
Allotment  of  cars,  641  note. 
Allowance     for     transportation     facilities, 
etc.,  furnished  by  shipper. 
Cartage  from  manufacturer  to  railroad, 

670  note. 
Construction  of  statute,  670  note. 
Annual  reports. 

Constitutionality    of    statute,    661    note. 
Only   interstate   commerce   affected.    661 

note. 
Report  by  "owner"  of  railroad,  6G1  note. 
Apples. 

Urades  established  for,  3. 
Applicability  to  interstate  rates  exclusive- 
ly, 640  note. 
Attaching  of  interstate  character  to  goods, 

639  note. 
Attorney's  fee. 

Constitutionality    of    provision    relating 

to  fees,  644  note. 
Fees  dependent  on  unlawful  discrimina- 
tion, 661  note. 
Fees    in    cases    before    commission,    661 
note. 
Baggage. 

Larceny  of,  203. 
Carmack  amendment. 

Constitutional itv,    661    note. 
Corporation  when  amenable  to  service  of 
process    in    foreign    jurisdiction,    668 
note. 
Efiect  on  state  statutes,  662  note. 
Failure  to  issue  bill  of  lading,  667  note. 
Features  of,  662  note. 
Instructions,  664  note. 
"Interstate  carrier"  defined,  665  note. 
Joinder  of  parties,  668  note. 
Joint  judgments,  668  note. 
Jurisdiction  of  state  court,  667  note. 
"lawful  holder"  defined,  664. 
Liability   of   carrier   otiier  than   initial 
carrier,  664  note. 
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INTERSTATE  COMMERCE— oon^d. 
Carmack  amendment — cont'd. 

Liability  of  initial  carrier,  665  note. 
Limitations  of  liability,  665  note. 
Notice  to  one  connecting  carrier  as  no- 
tice to  all,  668  note. 
Pleadings,  naming  connecting  carriers  in, 
668  note. 
•    "Property"   includes   baggage,   664  note. 
Reason  for,  663  note. 
Recovery  over  by  initial  carrier,  665  note. 
Through  contracts,  665  note. 
Carriers  partly  by  railroad  and  partly  by 

water,  648  note. 
Combinations,  trusts  and  corporate  trusts, 

see  Monopolies  and  Trusts. 
Commission. 

Character  of  proceedings  to  enforce  an 

order  of  reparation,  659  note. 
Complaints     for     recovery     of    damages 

when  filed,  659  note. 
Judicial  inquiry  governing  rates  fixed  by 

commission,  659  note. 
Right  to  award  damages  in  cases  not  in- 
volving rates,  659  note. 
Commodities  clause. 

Constitutionality,   648  note. 
Common  carriers  affected  by  act,  648  note. 
Common  law  changed  by  statute,  639  note. 
Competition    between    rival    carriers,    641 

note. 
Congress,  power  of  to  regulate,  637  note. 
Costs   in  suit  under   Interstate  Commerce 

Act,  571   note. 
Demurrage  charges  filed  with  commission, 

653  note. 
Discrimination  under  Elkins  Act. 
Accepting  credit,  647  note. 
Expediting  shipments,   647   note. 
Extension  of  credit  to  shipper,  653  note. 
Failure  to  observe  tariffs  relating  to'  de- 
murrage, 647  note. 
Special  contracts,  647  note. 
Undervaluation,  647  note. 
Validity    of    contract   determined    as    of 
what  time,   647   note. 
Elkins  Act. 

Discrimination,    see    supra.    Discrimina- 
tion under  Elkins  Act. 
Object,   646  note. 
Enforcing   award   of    reparation    made    by 
commission. 
Declaration  of  damages,  670  note. 
Jurisdiction  of  state  courts,  670  note. 
Nature  of  suits,  659  note. 
Petition,  660  note. 

Report  of   commission   as   evidence,   660 
note. 
Express  companies  as  common  carriers,  648 

note. 
Express  packages. 
Larceny  of,  203. 
Failure  of  carrier  to  comply  with  section 

6,  642  note. 
Failure  to  deliver  goods,  642  note. 
False  representations  by  concealment,  669 

note. 
Felonious  transportation  of  freight,  express 

packages  or  baggage,  203. 
Ferries. 

'    Federal   power  over   interstate   ferriage, 
639  note. 


INTERSTATE   COMMERCE— co»«'d. 

Fixing    rates,    651    note,    656    note,    659 

note. 
Free  passes,  651  note. 
Freight. 

Larceny  of,  203. 
Furnishing  shippers  v.*ith  cars,  652  note. 
Hepburn  Act. 

What    constitutes    interstate    commerce 
under,  649  note. 
Imported  nursery  stock,  see  Aqbicultube. 
Injury  to  goods  in  transit,  642  note. 
Interlocutory    injunction    suspending,    etc., 

order  of  commission,  231. 
Interstate  commerce  commission. 

Admissibility   of    decisions    in   evidence, 
644  note. 

Conclusiveness  of  finding,  657  note. 

Determination    of   reasonable   rate,    657 
note. 

Enjoining  orders,  698  note. 

Establishing  through  rate,  658  note. 

Finality  of  orders,  644  note. 

Findings  of  fact,  656  note. 

Hearing,  657  note. 

Power   to   declare  what   constitutes   un- 
lawful discrimination,  652  note. 

Primary  jurisdiction,  656  note. 

Undue  preference  between  cities,  658  note. 
Intoxicating  liquors  in,  208,  646  note. 
Joint  stock  companies,  643  note. 
Jurisdiction. 

Federal  courts,  642-643  note. 

State  courts,  643  note,  645  note. 
Larceny. 

Jurisdiction  of  state  courts,  204. 

Liability,  203. 
"Lateral   branch   line"   defined,    648   note, 

668    note. 
Limitation  of  actions,  643  note. 
Long  and  short  haul. 

Constitutionality    and    construction    of 
statute,  668  note. 
Mandamus    to   compel   equal    facilities   to 

shippers,  645  note. 
Nursery  stock,  see  Agricultube. 
Panama    Canal    regulations,    see    Rivers, 

Harbors  and  Canals. 
Parties. 

Action  by  personal  representatives,  643 
note. 

Who  may  recover  for  excessive  freight 
charge,  643  note. 
Physical  valuation  of  property  of  common 

carriers,  204-207. 
Pictorial  representation  of  prize  fights,  see 

Prize  Fights. 
Pipe  line  companies,  652  note. 
Power  of  Congress  to  regulate,  637  note. 
Purpose  of  act,  639. 
"Railroad"    as    including    street    railroad, 

638  note,  648  note. 
Rebate. 

Allowance  for  cartage  to  depot,  640  note. 

Allowance  to  shipper  and  owner  of  ter- 
minal, 640  note. 

Charging  different  rates  for  transporta- 
tion of  different  coal,  640  note. 

Crime  of  accepting  when  completed,  647 
note. 

Defined,  640  note. 
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INTERSTATE  COMMERCE-^cofWd. 
Rebate — cont'd. 
Effect   of    interstate   commerce   commis- 
sion's decision,  643  note. 
Misdemeanor  to  offer,  grant,  give,  etc., 

652  note. 
Preliminary   action    by    interstate   com- 
merce commission,  643  note. 
•     Purchase   of   lane,    by   rebating   part   of 
freight  rate,  640  note. 
Reduced  rate  for  materials  and  men  in 
connection  with  improvement  of  rail- 
road, 640  note. 
Re-shipping   privilege,    641    note. 
Schedule  of  rates. 

Conclusiveness,  655  note. 
Contents,  642  note,  655  note. 
Effect  of  publication,  642  note. 
Filing,  654  note. 
Posting,  642  note. 
Publishing,  654  note. 
Sleeping   car   companies   as   common   car- 
riers, 648  note. 
Special  reports. 

Failure  of  carrier  to  file,  670  note. 
Special  services  prohibited,  652  note. 
Standard  barrels  for  apples^  see  Agbioui*- 

TURE. 

State  statutes. 
Validity  of,  637  note,  650  note. 

Telegraph  companies  as  common  carriers, 
648   note. 

Telegraph  messages. 

Rates  for  repeated,  668  note. 

"Territory  of  United  States"  defined,  660 
note. 

Through  shipments. 

By  land  and  sea,  640  note. 
Conetruction  of  statute,  669  note. 
Shipper's  choice  of  routes,  669  note. 

Tickets. 

Failure  to  conform  in   lawful  contract, 
640  note. 

Transportation  charges  payable  in  money, 
652  note. 

"Transportation"  defined,  650  note. 

Undervaluation,  643  note. 

Undue  or   unreasonable   preference. 
What  constitutes,  641   note. 

Uniform   system   of   accounting. 

Constitutionality    of    statute,    661    note. 
Only   interstate   commerce   affected,    661 

note. 
Reason  for  requiring,  661  note. 

Unlawful  breaking  of  seals  of  railroad  cars 
containing  interstate  or  foreign  ship- 
ments, 203. 

Unlawfully  refunding  part  of  tariff  rate, 
642  note. 

Venue  of  suits  affecting  order  of  commis- 
sion,  230. 

Wireless  telegraphy,  see  Radio  Communi- 
cation. 

Witnesses. 
Granting  immunity  to,  647  note. 

INTERSTATE  COMMERCE  COMMISSION: 
See  Interstate  Commerce. 

INTOXICATED  PERSONS: 
Enlistments  in  navy,  296. 
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INTOXICATING   LIQUORS: 
See  also  Customs  Duties;  Penal  Laws. 
Attempt  by  Indian  to  purchase,  as  offense, 
433  note. 
Subject  to  state  laws,  208,  646  note. 
Webb-Kenyon  Act. 

Constitutionality,  209  and  note. 
Creation  of  offense  against  laws  of  state, 

209  and  note. 
Purpose  of,  209  and  note. 

INVENTIONS: 
See  Patents;  Postal  Sebvice;  Was  Dfr 
pabtment    and    Military    Estabush- 

MBNT. 

INVOICES : 
See  Customs  Dutdes. 

IRRIGATION: 
See  also  Public  Lands;  Watbbs. 
Reclamation  of  arid  lands,  871-872  note. 

ISTHMIAN   CANAL: 
See  RivEBS,  Habbobs,  and  Canals. 

ISTHMUS  OF  PANAMA: 

See  RivEBS,  Habbobs,  and  Canals. 

JANITORS : 

Appointment  and  duties  of  janitors  in  Con- 
gress, 47. 

JEOPARDY: 

Former  jeopardy  in  homicide,  600  note. 

JUDGES : 
See  Cibcuit  Judges;  District  Judges. 
Number   required  on   hearing  to  suspend, 
etc.,  order  of  interstate  commerce  com- 
'  mission,  231. 
Number   required  to  hear   application  for 
suspension  of  enforcement  of  state  stat- 
ute, 226. 

JUDGES   OF   CIRCUIT   COURTS   OF  AP- 
PEAL: 
Commerce  court  judges  as,  230. 

JUDGES  OF  DISTRICT  COURtS: 
Commerce  court  judges  as,  230. 

JUDGMENTS : 

Recording  in  state  offices,  211. 

JUDICIAL  CODE: 
Construction,  722  note. 
Effect  on  accrued  rights,  etc.,  722  note. 
Effect  on  pending  proceedings,  721  note. 
Scope,  721  note. 

JUDICIAL  DISTRICTS: 
Alabama. 

Composition  of,  223. 

Times  and  places  of  holding  courts,  221 

Transfer  of  pending  cases,  213. 
Arizona. 

Composition  of,  229. 

Times  and  places  of  holding  courts,  229. 

Transfer  of  causes,  229. 
Georgia. 

Times  and  places  of  holding  oonrts,  22S. 
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JUDICIAL  DISTRICTS-^oon^U 
Iowa. 

CompoBition  of,  226. 

Times  and  places  of  holding  courts,  225. 
Michigan. 

Times  and  places  of  holding  courts,  219. 
Mississippi. 

Composition  of,  218. 

Times  and  places  of  holding  courts,  215, 
218. 
New  Hampshire. 

Composition  of,  221. 

Times  and  places  of  holding  courts,  221. 
New  Jersey. 

Composition  of,  210,  223. 

Times  and  places  of  holding  courts,  220, 
223.   . 

Removal  of  causes  to  Newark,  220. 
North  Dakota. 

Composition  of,  216. 

Times  and  places  of  holding  courts,  216. 
Pennsylvania. 

Composition  of,  224-225. 

Times  and  places  of  holding  courts,  225. 
Rhode  Island. 

Com-position  of,  215. 

Times  and  places  of  holding  courts,  215. 
South  Carolina. 

Composition  of,  216. 

Times  and  places  of  holding  courts,  216. 
Tennessee. 

Composition  of,  220.  ' 

Times  and  places  of  holding  courts,  220. 
Texas. 

Composition  of,  219,  222. 

Times  and  places  of  holding  courts,  219, 
222. 
Vermont. 

Composition  of,  214. 

Times  and  places  of- holding  courts,  214. 
West  Virginia. 

Composition   of,   217.  ' 

Times  and  places  of  holding  courts,  217. 

JUDICIAL  OFFICERS: 
Arkansas  western  district. 

Pay  of  attorney  and  marshal,  211« 
Connecticut  judicial  district. 

Marshal's  pay  increased,  211. 
Depositions  by  notary  public,  671  note. 
Deputy  marshals,  appointment  of,  see  CiV* 

IL  Sebvicb. 

JUDICIARY: 
See  Circuit  Court  of  Appeals;  Circuit 
Judges;  Clerk  of  Circuit  Court  or 
Appeals;  Clerk  of  Supreme  Court; 
Commerce  Court;  Court  of  Claims; 
District  Courts;  District  Judges; 
Judges;  Judicial  Code;  Judicial  Dis- 
tricts; Judicial  Officers;  Supreme 
Court. 

JURIES : 

Challenges  on  consolidation  of  indictments, 

723  note. 
Fees,  233. 
Issues  of  fact. 

Right  to  jury  trial,  687  note. 
Jurors  in  Oklalioma  territory,  724  note. 
Jurors  returned  from  whole  district,  723. 
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JURIES— cont'd. 

Jurors  to  serve   in  both  circuit  and  dis- 
trict courts,  724  note. 

Mileage,   233. 

Kuml^r  of  persons  summoned,  723  note. 

Order  for  writ  of  venire,  723  note. 

Right  to  jury  trial. 
Admiralty  cases,  671  note. 
Bankruptcy  proceedings,  672  note. 
Condemnation  cases,  672  note. 

Trial  without  jury. 
Nature,  671  note. 

JUSTICE,  DEPARTMENT  OF: 

Administrative  auditor  of  accounts,  233. 

JUSTICE  OF  THE  PEACE: 
"County  officer"  does  not  include,  860  note. 

JUTE: 
See  Customs  Duties. 

LABELING: 
Articles   of   foreign    manufacture   or   pro- 
duction labeled,  127. 

LABOR : 
Arbitration  of  labor  disputes. 

Acknowledgment  of  agreement  of  arbi- 
tration, 247. 

Action  in  district  court,  248. 

Appeal  from  award,  248. 

Authority  of  arbitrators  to  secure  testi- 
mony, etc.,  247. 

Award,  248. 

Board  of  arbitration  authorized,  245. 

Board  of  mediation  and  conciliation  cre- 
ated, 245. 

Compulsory  labor  not  required,  249. 

Disposition  of  exceptions  on  questions  of 
law,  248. 

Employees  aifected,  244. 

Employers  affected,  244. 

Exceptions  to  award,  248. 

Filing  award,  248. 

Filing  of  agreement  of  arbitration,  247. 

Judgment  by  agreement  in  circuit  court 
of  appeals,  248. 

Judgment  on  award,  248. 

Notification  to  arbitrators,  247. 

Organization  of  board  of  arbitrators,  248. 

Pay,  etc.,  of  members  of  boards,  249. 

Powers  of  board  of  mediation  and  con- 
ciliation, 245. 

Proceedings,  etc.,  of  board  of  arbitrators, 
248 

••Railroad"  defined,  244. 

Reconvening  of  board  of  arbitrators,  247. 

Repeal  of  prior  laws,  250. 

Requirements  of  agreement  to  arbitrate, 
246. 

Rights  of  employees  under  federal  court 
receivers,  249. 

Selection  of  board  of  arbitrators,  247.     , 

Sustaining  exceptions  to  award,   248. 

Transmitting  record  to  appellate  court, 
248. 

"Transportation"   defined,   244. 
Board  of  mediation  and  conciliation. 

Creation,  245. 

Expenses  and  salaries,  249. 
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LABOR—oont'd. 
Board    of    mediation     and    eoneiUtion^ 

oonfd. 
Of   whom  oompooed,  249. 
Papers  and  documents  turned  over  to^ 

248. 
Bureau  of  accounts. 

Injuries  to  government  employees,  236. 
Bureau  of  lal^r. 
Investigatinff  abroad  cost  of  production 

of   dutiable  articles,  etc.,  transferred 

from,  238. 
Bureau  of  labor  statistics. 

Bureau  of  labor  to  be  known  as,  242. 
Collation,  etc.,  of  labor  conditions,  works, 

etc.,  242. 
Children's  bureau. 

Appointment   of    conunission    by    Presi* 

dent,  236. 
Establishment,  236. 
Investigations,  236. 
Office  force,  236. 
Publication  of  results  of  investigations, 

236. 
Rent  of  quarters,  236. 
Restriction  on  investigation,  236. 
Salaries,  236. 
Commission^  of  labor  statistics. 

Commissioner  of  bureau  of  labor  to  be 

known  as,  242. 
Powers  and  duties,  242. 
Commissioner  of  mediation  and  conciliation. 
Appointment,  249. 
Assistant    commissioner    appointed    and 

duties  and  salary  prescribed,  249. 
Salary,  249. 
Tenure,  249. 
Commission  on  industrial  relations. 
Appropriations  for,  240. 
Asiatic  entry,  239. 
Compensation,  etc.,  239-240. 
Composition,  238. 
Employment  of  experts,  240. 
General  authority,  239. 
Inquiries  into  labor  conditions  of  princi- 
pal industries,  etc.,  239. 
Labor  disputes,  239. 
Payments  of  money  appropriated,  240. 
Reports  of  recommendations  to  Congress, 

239. 
Conciliation  of  labor  disputes,  243. 
Department  of  labor. 

Bureaus,  etc.,  transferred,  242. 
Children's  bureau  transferred  to,  242. 
Creation,  241. 

Laws  prescribing  work  and  defining  du- 
ties of  bureaus,  242. 
Officers,  clerks  and  employees  transferred 

to,  243. 
Purpose  of,  241. 
Secretary   to  have   charge  of  buildings, 

property,  etc.,  243. 
Solicitor  authorized,  243. 
Forestry  service. 

Injuries  to  government  employees,  236. 
Hours  of  labor  on  public  works. 

Existing  contracts  not  affected,  241. 
"Extraordinary  emergency"  defined,  724 

note. 
Violation,  241. 


LABOR— cont'd. 

Hours  of  service  on  public  contracts. 

Appeals  by  contractor  or  subc<mtrsctai, 
237. 

Classes  of  work  included,  237. 

Contracts  excepted,  237. 

Eight  hour  work  day,  236. 

Limitation  of,  240. 

Penalties,  236. 

Previous  statute  not  repealed,  237. 

Reports  of  violations,  237. 

Waiver  in  time  of  war,  237. 
Injuries  to  employees  in  light  house  sot- 

ice,  see  Lights  and  Bitoys. 
Mediation  by  secretary  of  labor,  243. 
Secretary  of  labor. 

Annual  estimates  submitted  to  Coagrai, 
244. 

Assistant  secretary,  242. 

Auditor  of  accounts,  24^. 

Conciliation  of  labor  disputes,  243. 

Employees,  242. 

Investigations  and  reports,  244. 

Power  to  act  as   mediator,  243. 

Power  to  appoint  commissioner  of  eos- 
ciliation  in  labor  disputes,  243. 

Seal,  241. 

Tenure  of  office,  241. 

LAND  ENTRIES: 
See  PuBUG  Lands. 

LARCENY : 

Goods  in  interstate  commerce,  203. 

Postage  stamps,  724  note. 

Stealing  from  mail  pouch,  791  notei 

LEGISLATURE: 
See  Alaska. 

LIBRARIES : 
See  Public  Documents. 

LICENSE : 
See  Radio  Communicatioit. 

LIFE  SAVING: 
Quarantine  facilities  increased  at  Portlsii 

Maine,  251. 
Stations  established. 

Half  Moon  Bay,  261. 

Libby  Island,  251. 

Mackinac  Island,  25L 

Sea  Gate,  251. 

LIGHTS  AND  BUOYS : 
Acting  commissioner  authorized  in  hareii 

of    lighthouses,   252. 
Compensation  allowed  for  injuries  to  es- 

ployees,  252. 
Deposit  of  net  proceeds  received  from  nl? 

of  condemned  supplies,  etc.,  252. 
Repayment  to  keepers,  etc.,  for  supplies  t* 

shipwrecked  persons,  252. 
Sale  of  clothing  to  employees,  252. 
Sale  of  condemned  supplies,  etc.,  252. 
Supplies  and  equipment  for  special  vorb 

of  light  house  service,  252. 
Supplies  to  shipwrecked  persons,  251 

LIMITATION  OF  ACTIONS : 

See  the  various  titles  in  the  index. 
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LIMITATION  OF  VESSEL  OWNER'S  LIA- 
BILITY: 
Applicable  to  all  vessels. 

8cope  of  statute,  726  note. 
Bill  of  lading  to  be  issued,  728  note. 
Exemption  from  damages  for  negligence  of 

master  or  crew,  1:^7  note. 
Failure  to  ventilate  cargo,  727  note. 
Greneral  average  of  losses,  726  note. 
Liability  of  masters,  etc.,  as  carriers. 

Effect  of  statute,  724  note. 
Liability  of  owner  not  to  exceed  interest. 
Cause  of  action  in  judgment,  726  note. 
Costs,  725  note. 
"Damages  or  injury  by  collision"  defined, 

725  note. 
Death  claims,  725  note. 
Determination   of   value   of   vessel,    725 

note. 
Effect  on,  725  note. 
Existing  judgment,  725  note. 
Federal    Employers    Liability    Act,    726 

note. 
Necessity  that  owner  have  knowledge  of 

navigation,  vessels,  etc.,  725  note. 
Number  of  claims  involved  immaterial, 

725  note. 
Other  boats  of  same  owner,  725  note. 
Purpose  of  statute,  724  note. 
Scope  of  statute,  725  note. 
Surrendered  vessel,  726  note. 
Time  for  invoking  statute,  725  note. 
Trial  by  jury,  726  note. 
Unseaworthiness  of  vessel,  725  note. 
"Vessel"  defined,  726  note. 
Waiver,  725  note. 
Negligent  navigation,   danger  of  the  sea, 
acts  of  God,  etc. 
As  between  charterer  and  owner  of  vessel, 

727  note. 
Due  diligence,  728  note. 
Error  in  management  of  seaworthy  ves- 
sel, 728  note. 
Injuries  to  passengers,  727  note. 
Latent  defects,  728  note. 
Liability  of  tug  owner  for  cargo  or  char- 
tered barge  in  tow,  727  note. 
Negligence  in  towing,  727  note. 
Sacrifices  of  cargo  subsequent  to  strand- 
ing, 727  note. 
Seaworthy  vessel,  728  note. 
Transfer  of  interest  of  owner  to  trustee. 
Power  to  grant  injunction,  726  note. 

LIVE  STOCK: 
See  Animals. 

LOTTERIES : 

Importation  of  tickets,  etc.,  prohibited,  128. 

MAGAZINE : 

Paid  reading  matter  in,  to  be  marked  "ad* 
vertisement,"  316  and  note. 

MAIL: 

See  Postal  Sebvicb. 

MANDAMUS : 

Power  to  issue  writ  of,  098  note. 

MANUFACTURING   WAREHOUSES: 
See  Customs  Duties. 


MARINE  CORPS  s 

See  Navy. 

MARINE  HOSPITAL  SERiviCE: 
See  Health  and  Quarantine. 

MARKING: 

Articles   of    foreign   manufacture   or   pro- 
duction marked,  127* 

MARRIAGES: 

Tribal,  valid,  015  note. 

MARSHALS: 
See  Judicial  OmcsBS;    United   States 
Marshals. 

MASTER  AND  SERVANT; 
See  Labob;  Railroads. 

MATCHES : 
See  Intebnal  Revenue. 

MEDIATION: 
See  Labor. 

MERCHANT  VESSELS: 
See    Shifpinq    and   Navigation;    Steaji 
Vessels. 

METALS : 

See  CusTOifS  DuTiEa 

MIDSHIPMEN: 
See  Naval  Acadeict. 

MIGRATORY  BIRDS: 
See  Game  Aniicals  aku  Birds. 

MILITARY  ACADEMY: 
Cadets. 

Additional  cadets  from  District  of  Col- 
umbia, 256. 

Graduates  allowed  mileage  from  home  to 
post,  256. 

Time  of  physical  examination,  255. 
Computing  length  of  service  of  officer  in 

marine  corps,  208. 
Engineer  detachment. 

Maintained  at  academy,  266. 

Membership,  255. 
No  increase  of  army,  256. 

Pay,  255. 

Rating,  255. 
Number  of  visitors. 

Appointments,  258. 

Expenses,  256. 

Membership)  256. 

Visits,  256. 
Promotion  of  professors,  256. 
Sale  of  unserviceable  material,  etc.,  256. 
Superintendent. 

Leave  of  absence  allowed,  250. 
Use  of  proceeds  from  sale  of  unserviceable 

material,  etc.,  250. 

MILITARY  ESTABLISHMENT: 
See  War  Depabtment  and  Milttart  Es- 
tablishment. 


91 


INDEX. 


MILITIA: 

Content  of  parents  or  guardians  to  cnliai- 

ment,  729  note. 
'Organization,"  defined,  720  note. 
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MINBRAL  LANDS,  MINES  AND  MINING: 
See  also  Public  Lands  ;  Timber  Landb  akd 

FOBBST  RbSEBYEB. 

Adverse  claim,  proceedings  on. 
Pleading  forfeiture,  732  note. 
Question  determinable,  732  note. 
Validity  of  location  on  withdrawn  land, 
732  note. 
Alaska  mining  lands,  see  Alaska. 
Assessments  required  for  oil  mining  claims. 
"Annual  assessment  labor,"  defined,  734 
note. 
Bureau  of  mines. 
Director  appointed,  267. 
Established   in   department  Oi    interior, 

257. 
Experts  and  other  employees  appointed, 

257-258. 
Fees    for    tests    and    investigations    for 

others,  258. 
Injury  to  employees,  see  Labqb. 
Powers  and  duties,  257. 
Qualifications  of  director,  257. 
Reports  of   inquiries  and  investigation, 

257. 
Salary  of  director,  257. 
Conformity  of  placer  claim  to  surveys. 
''Mineral"  defined,  732  note. 
Unit  of  individual  placer  mining  claim, 
732  note. 
Entry  on  coal  lands. 
Fraud,  733  note. 
Purpose  of  statute,  733  note. 
Sufficient  indictment,  733  note. 
Evidence  of   possession,   etc.,   to  establish 
right  to  patent. 
Adverse  possession,  732  note. 
Indian  lands,  see  Indians. 
Length   of   mining   claims   upon    veins   or 
lodes. 
Construction  of  statute,  729  note. 

note. 
Discovery  of  vein  or  lode,  730  note. 
Exceeding  legal  limits,  730  note. 
•Ledge"  defined,  729  note. 
'Located,"  defined,  730  note. 
'Location,"  defined,  730  note. 
"Lode,"  defined,  729  note. 
Placer  mine  claims,  730  note. 
"Vein,"  defined,  729  note. 
Locator's  rights  of  possession   and  enjoy- 
ment. 
*'Apex,"  defined,  720  note. 
"Downward  course,"  defined,  730  note. 
Exclusive  right  of  possession,  730  note. 
Extralateral  rights,  730  note. 
Patents  for  mineral  lands,  how  obtained. 
Affidavit  of  continuous  posting,  731  note. 
Collateral  attack  on  patent,  731  note. 
Conclusiveness   of   patentee's   right,   731 

note. 
Construction  of  statute,  731  note. 
Existing  claims,  731  note. 
Purpose  of  statute,  731  note. 
Patents    for    nonmineral    lands,    etc.,    733 
note. 
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MINERAL  LANDS,  MINES  AND  MINIKG 

Pre-emption  of  coal  lands. 

Alaska  coal  lands,  734  note. 

"Corporation,"  defined,  734  note. 

Entry   of   one   person   for  another,  IW 
note. 
Proof  of  citizenship. 

Sufficiency  of  affidavit,  730  note. 
Regulations  made  by  miners. 

Authority  to  make,  731  note. 

Entry   upon  mining  claim  before  owner 
is  in  default,  731  note. 

Expenditures    for    labor    and    improT«> 
ments,  731  note. 

Notice  to  co-owner,  731  note. 

Recording  and  posting  notice,  731  note. 
Subdivision  of  tracts. 

Agreement  with  absent  locator,  7S2  note. 

Annual  work,  732  note. 

Fraudulent  conduct  of  one  of  the  Ion- 
tors,  '732  note. 

Individual  claims,  732  note. 
Surveyors. 

Appointment  and  duties,  733  note. 

Payment,  733  note. 
Location  of  placer-mining  claim  in  Alula, 

see  Alaska. 

MINES  AND  MINING: 
See  MiNEBAL  Lands,  Mines  and  Mishk. 

MINISTER: 
See  Diplomatic  and  Consulab  OfncEi& 

MINTS: 
See  CoiNAQE,  Mints,  and  Assay  Omen. 

MISBRANDING : 
See  also  Food  and  Deugs. 
Apple  barrels  misbranded,  4. 

MOLASSES : 
See  Customs  Duties. 

MONEY: 
See    Fedebal    Resebvb    Act;    NAnoxu 
Banks. 

MONOPOLIES  AND  TRUSTS: 
Agreement  between  labor  union  and  nus- 

ufacturer,  862  note. 
Agreement   regarding   sale  of  copyrighted 

books,  863  note. 
Civil  and  criminal  actions. 

Order  of  bringing,  864  note. 
Coal  contract,  863  note. 
Combination  controlling  ninety  per  eent  d 

a   combination,   865    note. 
Combination   for   efficiency,   863  note. 
Combination  of  citizens  to  enforce  an  or- 
dinance, 863  note. 
Combination  of  retail  lumber  dealers,  8(1 

note. 
Combination    of    transatlantic   line9»  SM 

note. 
Combiaation    to    obtain    increased  pricSi 

860  note. 
Conspiracy : 

Necessity  of  overt  act,  864  note. 

Pleading  and  evidence,  864  note. 
Constitutionality  of  statute,  860  notfc 
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MONOPOLIES   AND    TRUSTS— oonfd. 

Construction  by  state  courts,  862  note. 

Contracts  made  outside  United  States,  860 
note. 

Contract  to  refrain  from  selling  to  indi- 
vidual or  class,  864  note. 

Cornering  the  market,  863  note. 

Decree. 
Nature  of,  866  note. 

Degree  of  restraint  immaterial,  862  note. 

Deposition    in    anti-trust   cases,    142,    402. 

"Engage  in  such  combination  of  conspir- 
acy'^  defined,  862  note. 

Expediting  anti-trust,  etc.,  cases,  707  note. 

Illegal  control  as  defense  to  suit,  861  note. 

Immunity  of  witnesses,  876  note. 

Indictment,   865  note. 

Instrumentalities  of   interstate  commerce^ 
863  note. 

Intent,  861  note. 

Interstate  railroads,  861  note. 

Jurisdiction. 

Suit  in  state  courts,  866  note. 

Necessity  for  action  by  interstate  commerce 
commission,  863  note. 

Passenger     transportation     business,     861 
note. 

Patents,  862  note. 

Purpose  of  statute  against,  860  note. 

Railroad  acquiring  control  of  stock  of  com- 
peting road,  861  note. 

Railroad  engaged  in  mining  and  transport- 
ing coal,  861  note. 

Reasonableness   of    restraint   as   test,   860 
note. 

Remedies,  866  note. 

''Restraint  of  trade"  defined,  863  note. 

Restrictions  on  sale  of  business,  860  note. 

Selection   of   connections  by  carrier^,   861 
note. 

Single  contract  for  employment  in  labor  of 
one  person,  863  note. 

Single  shipment,  863  note. 

State    and     interstate    commerce    distin- 
guished, 860  note. 

Suit  at   law   for   damages   to   persons   in- 
jured. 
Conspiracy,  868  note. 
Injury  must  result  from  something  for- 
bidden, 868  note. 
Injury   to  "persons  and  property,"   868 

note. 
Judgment  as  res  judicata,  808  note. 
Jurisdiction,  866  note. 
Limitations,   866   note. 
Pleadings,  867  note.  ' 

Service  on  foreign  corporation,  868  note. 
Who  may  sue,  866  note. 

Transportation  between  United  States  and 
Alaska,  861  note. 

Trusts,  etc.,  in  restraint  of  import  trade. 
Declared  void,  402. 
Forfeiture  of  property,  402. 

Trusts,  etc.,  in  territories. 
Oklahoma,  866  note. 
Unification    of    terminal    facilities,    861 
note. 


MOVING  PICTURES: 

Prize  fight  films,  see  Prize  Fight. 
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NATIONAL  BANKS: 

Appointment  of  receivers,  740  note. 
Banking  powers. 

Dealing  in  stocks  of  other  corporations, 
735  note. 

Holding   real   estate,   736   note. 

Maintaining  suit  on  commercial  papers 
in  hands  for  collection,  736  note. 
Conduct  of  suits  involving,  742  note. 
Embezzlement. 

Aiders  and  abettors,  739  note. 

Fabe  entries,  738  note. 
Individual  liability  to  shareholder. 

Statute  of  limitations,  736  note. 

Various  sections  contrasted,  736  note. 

Warranty    as    "contract"    or    "engage- 
ment," 736  note. 
Jurisdiction. 

Actions  generally,  741  note. 
Recovery  of  assessment  on  stock,  720  nota. 
Liability  of  directors. 

Nature  of  liability,  .741  note. 

Who  may  sue,  740  note. 
List  of  stockholders,  ete.,  to  be  kept. 

Inspection  of   list  by  stockholders,   739 
note. 
Loan  or  purchase  of  own  stock. 

Effect  of  ultra  vires  loan,  738  note. 

Security  necessary  to  prevent  loss,  788 
note. 

Who  may  complain,  738  note. 
Ofiicers. 

Terms,  735  note. 
Reports  to  comptroller  of  the  currency,  789 

note. 
Taxation. 

Exemptions  and  deductions,  740  note. 

Limit,  739  note. 

Rule  as  to  discrimination,  739  note. 
Usury. 

Accord  and  satisfaction,  738  note. 

Amount  of  penalty,  738  note. 

Constitutionality  of  statute,  737  note. 

Extension  or  renewal  of,  736  note. 

Giving  renewal  notes,  737  note. 

Jurisdiction  of  state  courts,  737  note. 

Limitation  of  acticms,  737  note. 

Penalty,  737  note. 

Set-off  of  interest  paid,  738  note. 

State  statutes  relating  to,  738  note. 

Statutory  remedy  exclusive,  738  note. 
Visitorial  powers,  741  note. 

NATIONAL  CEMETERIES: 
See  Cemsttebies. 


NATIONAL  FORESTS : 
See  Timber  Lands  and  Fobbst 

NATIONAL  MILITARY  PARK: 
See  Public  Pabks. 

NATIONAL  ZOOLOGICAL  PARK: 
See  PuBUc  Pabks. 

NATIVES : 
Pelagic  sealing  in  Alaska  by,  15. 


NATURALIZATION : 

See  also  Bureau  of  NATUBAUZATioif* 

Appeal,  744  note. 

Binding  of  papers,  etc.,  749  note. 
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KATURAUZATION--cotirtf. 
Canoeling  certificates  ilU^Uir  procured. 
Certificate  of  aocialiat  cancelled,  761  note. 
Gonatittttionality  of   statute,   750   note, 
f^lae  statement  as  to  marriage,  761  note, 
'ailegaliy  procured,"  defined,  751  note. 
Jurisdiction,  751  nota 
Petition,  761  note. 

*TroTi8ions  of  this  section,*'  defined,  761. 
Res  judicata,  751  note. 
Statute  cumulative,  762  note. 
Statute  retrospective,  751  note. 
Trial  by  jury,  751  note. 
Certificate. 
Filing,  747  note. 
Made  up  from  record,  746  note. 
Nature,  746  note. 
''Continuously,"  defined,  748  note. 
Declaration  of  intention. 
Aliens  serving  in  navy,  742  note. 
Amendments,  742  note,  745  note. 
Amendments  of  declaration,  742  note. 
Benunciation  of  allegiance,  742  note,  746 
note, 
'district,"  defined,  749  note. 
Evidence. 
Qood  moral  character,  747  note. 

Minor   daughter   held  as   alien  afllicted 
\        with  trachoma  as  ground  for  denying 
father's   petition,    749   note. 
Provision  as  to,  mandatory,  749  note^ 
Residence,  749  note. 
Scope  of  examination,  748  note. 
Fee,  749  note. 
Jurisdiction. 

Record  must  show,  744  note. 
State  courts,  744  note. 
Nature  of  proceedings,  746  note. 
Persons  entitled  to. 

"Free  white  persons,"  defined,  742  note. 
Half-breeds,  743  note. 
Persons  rendering  military  service,  742 
note. 
Petition  for  naturalization. 
Amending,  747  note. 
Duplicate,  747  note. 
Limitation  of  time  for  filing,  747  note. 
Mistake  in,  747  note. 
Verification,  747  note. 
Renaturalization   on   loss   of  certificate  of 

naturalization,  746  note. 
"Reside,"  defined,  743  note. 
''Resided,"  defined,  748  note. 
Who  entitled  to. 
Citizens  of  Philippine  Islands,  752  note. 
Seamen,  744  note. 

NAUTICAL  ALMANAC: 
See  Navy. 

NAVAL  ACADEMY: 

Back  pay  and  allowances,  286. 

Commissions  to  graduates  of  class  of  1909, 
286. 

Commissions  to  midshipmen  at  sea,  286. 

Counting  service  of  midshipman  in  comput- 
ing length  of  service  of  officer  in  navy, 
298. 

Tourse  reduced,  286. 

Disposition  of  midshipmen  on  graduation, 
287. 

Number  of  midshipmen  increased,  287. 

Payment  to  servants,  287. 
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NAVAL  ACADEinr-^0Ofi^dL 
Visitors. 
Appointment,  286. 
Board,  286. 
Expenses,  286. 
VUitations,  286. 

NAVAL  HOMES: 
See  Hospitals  and  Astlumb. 

NAVIGABLE  STREAMS: 
See  RrvEBs,  Habbqbs  and  Canals. 

NAVIGATION: 
See   Shiffuio   and   NAnaAxua; 
Vessels. 


NAVY: 
See  also  Citizbnship;   Naval  Agakmt; 

Was  Depastment  and  Militakt  Esub- 

lisument. 
Additional  pay  to  employees  while  on  lesTe, 

299. 
Allowance  iix  death  in  service,  290. 
Asylum  for  disabled  and  decrepit  oflieerit 

etc.,  provided,  299. 
Aviation,  duty  and  pay,  298. 
Awarding  contracts  for  provisions,  300. 
Bounty  for  enlistment,  291. 
Bureau  of  equipment. 

Discontinuance  of  bureau  when,  293. 

Distribution  of  duties,  etc,  directed,  293. 

Report  to  Congress,  293. 

Use  of  appropriations,  293. 
Chelsea,  Mass. 

Appropriation  for  building  power  plut 
at  hospital,  299. 
Chiefs  of  bureau. 

Pay  of,  290. 
Civilian  employees  in  island  positions,  291. 
Coal  depots  established,'  299. 
Commutation  of  rations  to  prisoners,  ^ 
Contracts  for  provisions,  how  awarded,  300l 
Dental  corps  provided  for,  294. 
Disability  incident  to  service  defined.  7M 

note. 
Disposition  of   useless   papers   on  vessels. 

290. 
Enlisted  men  on  docked  battleship,  daties 

of,  296. 
Enlistments. 

Bounty,  291. 

Discharges    before    expiration   of   tern. 
291. 

Extension,  291. 

Increased  pay  for  re-enlistments,  291. 

Pay  and  allowance,  291. 

Prohibited  enlistments,  296. 

Reduction  or  increase  in  pay,  291. 

Re-enlistments,  291. 

Term,  291. 
Exchange  of  typewriters,  295. 
Forfeiture  of  citizenship  by  desertion,  see 

Citizenship. 
General  reserve  corps. 

Dental  corps  officers  appointed  from,  30@. 

Organization,  300. 

Qualifications  of  members,    300. 
Gunnery  surgeons,  295. 
Hospitals. 

Appropriations  for,  299. 
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NAVY— cont'd. 
Hospitals — cont'd. 

Asylum   for   disabled   and   decrepit  offi- 
cers^ etc.,  provided,  299. 

Establishment,  299. 
Improper    enlistments,    see   Abticles    fob 

Government  of  the  Navt. 
Longevity  credit  to  appointments  from  civil 

lile  repealed,  298. 
Longevity  pay,  754  note. 
Major  general  commandant. 

Tenure  of   office,   301. 
Mandamus    to    compel    acceptance    of    bid 

made  for  vessel,  753  note. 
Marine  corps. 

Navy  ration  or  commutation,  300. 

Pay,    allowance    and    rank    of    gunnery 
surgeons,  295. 

Provisions,  300.      ' 

Purchases  of  articles  for  sale  to  officers, 
etc.,  300. 

Tenure  of  officer  of  major  general  com- 
mandant, 301. 
Medical  department. 

Appointment    of    dental    surgeons,   294- 
295. 

Appointment  of  pharmacists,  295. 

Pay  and  allowances,  294. 

Pay  of  pharmacists,  295. 

KanK  and  precedence,  294. 

Rank  of  pharmacists,  -295. 

Retirement,  294. 
Nautical  almanac. 

Exchange   of   data   with   foreign   offices, 
293. 

Meridian  of  Washington,  293. 

Use  of  employees  on  tables  of  plans,  etc., 
293. 

Work  of  office  force,  293. 
Naval  and  military  academy  service. 

Longevity  restrictions  as  to,  in  navy  and 
marine  corps,  298. 
Naval  home,  see  Hospitals  and  Asylums. 
Nurse  corps. 

Payments   of   commutation   to,   allowed, 
298. 
Officers  retired  to  make  vacancies. 

Pay,  290. 

Rank,  290. 
Officers  to  receive  pay,  etc.,  from  dates  of 

commission,  298. 
Officers  supended  from  promotion  for  fail- 
ing on  examination,  289. 
Pay  corps  increased,  289. 
Pay  of  officers. 

Acting  assistant  surgeons,  753  note. 

Aid  to  admiral,  753  noto. 

Officers    retired    for    incapacity    not    re- 
sulting from  service,  753  note. 

Officers  retired  to  make  vacancies. 
Pharmacists  provided  for,  294,   295. 
Precedence  of  staff  officers,  298. 
Prisons  and  prisoners,  295. 
Prohibited  navy  enlistments. 

Infants,  296. 

Insane  persons,  296. 

Intoxicated  persons,  296. 

Persons  deserting  in  time  of  war,  269. 
Purchases  of  projectiles,  299. 
Rations  or  commutation  of  marines,  296. 
Rations  for  courts-martial  personally  com- 
muted, 295. 
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NAVY— cont'd. 
Rations  for  prisoners. 

Computation  of,  295. 
Recruiting  seamen. 

Certificate  of  age  required,  292. 

Discharge  of  minors,  292. 

Oath  of  applicants  required,  292. 
Re-enlistments,  291. 
Retired  officers. 

Pay  for  performing  active  duty,  290. 

Rank  and  pay  of  officers  retired  to  make 
vacancies,  290. 
Technical  services,  employment  of. 

Bureau  of  construction  and  repair,  297. 

Bureau   of  docks  and  yards,   297. 

Bureau  of  equipment,  296,  297. 

Bureau  of  ordnance,  297. 

Bureau  of  steam  engineering,  297* 

NAVY  MAIL  CLERK: 
See  Postal  Service. 

NEUTRALITY  : 

Export  of  war  material,  see  Iicpobts  Ain) 

Exports. 
Offenses  against,   773  note. 

NEW  I.   .XIOO: 

Cases  pending  in  territorial  court  trans- 
ferred, 850  note. 

Introduction  of  liquor  into  Indian  country, 
849  note. 

NEWSPAPERS : 

Paid  reading  matter  in,  to  be  marked  "ad- 
vertisement/' 316  and  note. 

NURSERY  STOCK: 

See  AOBICTJLTUBE. 

OATHS: 
See  Public  Ofb^igebs. 

OBSCENE  BOOKS,  ETC.: 
Importations  prohibited,  127* 

OFFICERS: 

See  PuBLio  Ofticebs. 

OFFICERS  OF  MERCHANT  VESSELS: 
License  of  pilot,  754  note. 

OFFICIAL    REGISTER: 
See  Public  Documents. 

OIL  AND  GAS  LANDS: 
See  Public  Lands. 

OILS: 

See  Customs  Duties. 

OKLAHOMA: 
See  also  Indians;  Public  Lands. 
Subrogated  to  rights  of  United  States  ia 
pending  federal  civil  cases,  849  note. 

OLEOMARGARINE : 
See  Intebnal  Revenue. 

OPIUM: 

Impoitation  of  prohibited,  610  note. 
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PAINTS: 
See  CusTOMB  Dunes. 

PANAMA: 
See  RiVEBs,  Harbobs,  and  Canals. 

PANAMA  CANAL: 
See  RiTEBs,  Habbohs,  and  Canals. 

PANAMA   CANAL  ACT: 
See  RivEBs,  Uabbobs,  and  Canals. 

PAPERS : 
See  Customs  Duties. 

PARAGUAY : 

Minister  to  authorized,  130. 

PARCEL   POST: 
See  Postal  SEBVicfE^ 

PARKS: 

See  PUBUC  Pabks. 

PAROLE : 
See  Pbisons  and  Pbisonebs. 

PARTNERSHIPS : 
See  Bankbuptgt. 

PASSENGER  STEAMERS: 
See  Steam  Vessels. 

PATENTS : 
Assignment. 

Form  and  requiaitee,  764  note. 

Inchoate  right  to  obtain ,  762  note. 

Issuance  to  either  assignor  or  assignee, 
762  note. 

Legal  title  to  assigned  patent  when  is- 
sued, 762  note. 

Legal  title  to  unpatented  invention,  762 
note. 

Nature  and  effect,  764  note. 

Rescission,  764  note. 
Bill  in  equity  to  obtain. 

Jurisdiction,  762  note. 

Notice  to  adverse  parties,  762  note. 

Party  plaintiff,  762  note. 

Relief  against  interfering  patentee,  763 
note. 

Rules  governing,  762  note. 

Stay  of  suit  for  infringement,  763  note. 

Taking  testimony  de  novo,  763  note. 
Claims. 

Acquiescence   in   rejection   of,   762   note. 

Construction,  761  note.* 

Form,  761  note. 

Improved  result  by  refinement  of  prin- 
ciple, 761  note. 

Introduction  of  unnecessary  element,  762 
note. 

Necessity  for  operative  device,  761  note. 
Damages  for  unfair  competition,  765  note. 
Design  patents. 

Clothes   brush,   772   note. 

Color  as   element,   772   note. 

Intent  of  statute,  711  note. 

Mechanical  skill,  711  note. 

Necessity  of  invention,   771   note. 

New   shape  or  con fij?u rations   to  article 
of   manufacture,    772   note. 
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PATENTS-HJcmt'd. 
Design  patents — cont'd. 

Old  elements  and  new  arraagemeBt,  772 
note. 

Reproduction   of   photograph,    772   note. 

True  test  of  identity,  771  note. 
Division  of  invention. 

Distinct  dependent  inventions,  761  note. 

Process  and  apparatus,  760  note. 

Process  and  product,  760  note. 
Fixing  retail  price,  755  note. 
History  and  construction  of  statutes,  755 

note. 
Injunction  for  infringement. 

Costs,  771  note. 

Decree  and  award,  770  note. 

General  equitable  jurisdiction,  767  note. 

Grounds,  769  note. 

Joinder  of  causes  \>i  action,  768  note. 

Limitations  and  laches,  771  note. 

Pleadings,  768  note. 

Preliminary  injunctions,  769  note. 
Inventions  previously  patented  abroad. 

Construction  of  statute,  761  note. 

Effect  of  treaty  with  Brussels,  761  note 

Patent  granted  for,  761  note. 
Joining  or  splitting  causes  of  action,  765 

note. 
Jurisdiction. 

Actions  for  damages,   765  note. 

Suits  for  infringements,  697  note. 

Suits  on  contracts,  697   note. 
Letters  patent  a  personal  chattel,  755  note 
Licenses,  764,   765  notes. 
Marking  patented   articles,   765   note. 
Nature  of  patent  right  and  privileges,  754 

note. 
Oath    required    from   applicant. 

^'Officer  authorized  by  law,"  defined,  76S 
note. 

Scope,  762  note. 
Patenting  invention  previously  patented  is 
foreign  country. 

Effect  of  amendment,  772  note. 
Reissue. 

Broadened  claims,  763  note. 

Disclaimer,   764   note. 

Effect  of  disclaimer,  763  note. 

Enlargement   of    invention,   763   note. 

Errors  regarding  prior  art,  763  note. 

For  same  invention   only,   763   note. 

Laches,  763  note. 

Relief  against  inadvertence,  accident,  or 
mistake,  763  note. 

Rules  of  interpretation,  756  note. 
Sale   of   patented   article   in   territory  of 
licensee  other   than  where  purchased, 
756  note. 
'  Specifications  and  descriptions. 

Amendment  of   specifications,   761   note. 

Construction  by  those  skilled  in  art,  761 
note. 

Description  of  best  niode,  761  note. 
Suits   for   infringement. 

Burden  of  proof,  766  note. 

Counterclaim,  766  note. 

Damages,  765  note. 
Joining  or  splitting  causes  of  action,  765 
note. 

Jurisdiction,  765  note. 

License  as  defense,  766  note. 

Monopoly  as  defense,   766  note. 
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PATENTS— cont'd. 

Suits  for  infringement — confd. 
Pleading,  765  note. 
Proof,  765  note. 

Proof  of  anticipation,  767  note. 
Statutory  defenses,  767  note. 
Unlicensed  use  of  patent  by  United  States. 
Recovery  of  compensation  for,  772  note. 
What  constitutes  patentable  invention. 
Abandonment  of  invention,  760  note. 
Addition  of  another  element  to  perform 

additional   function,   750   note. 
Aggregate  of  several  results,   758  note. 
Bringing  art  to  highest  degree  of  per- 
fection, 759  note. 
Change  in  form,  751   note. 
Change  of  size  or  proportion,  767  note. 
Changing  material,  757  note. 
Combination    in    producing   new    result, 

756  note. 
Combination  patent,  759  note. 
Commercial  success,  758  note. 
Degree  of  inventive  skill,  757  note. 
Doing  substantially  the  same  thing  in 

the  same  way,  759  note. 
Equivalents,  757  note. 
Extension  of  use  of  old  combination,  758 

note. 
Foreign  knowledge  or  use,  764  note. 
Function  or  result,   756  note. 
Improved  combination,  756  note. 
Improvements,  757  note. 
Making  in  one  piece,   758  note. 
''Manufacture,"  defined,  756  note. 
Mechanical   skill,    757    note. 
Mere  adjustment,  757  note. 
New  application  of  old  means,  758  note. 
New  combination  of  old  device,  758  note. 
New    combination    producing    new    and 

useful   result,   758  note. 
New  or  substantially  changed  methods, 

758  note. 
New  result,  757  note. 
New  terms  to  describe  old  process,  756 

note. 
Nonessential    changes    in    machine,    759 

note. 
Novelty  and  anticipation,  758,  769  note. 
Old  process  applied  to  analogous  subject 

or  use,  758  note. 
Parts  taken  from  prior  arts,   758  note. 
Patent   prima  facie  evidence,   859   note. 
Principle,  idea,  etc.,  756  note. 
Prior  demand,  759  note. 
Prior  use  or  sale,  760  note. 
Product  separated  from  surrounding  ma- 
terials, 757  note. 
Simplicity  of  obviousness  of  device,  767 

note. 
Substitution  of  materials,   757  note. 
System    for   carrying   on   business,    767 

note. 
Utility,  759  note. 

PELAGIC  SEALING: 
See  Alaska. 


PENAL  LAWS: 

"Arraignment,"  defined,  576  note. 
Arrest,  572  note. 
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PENAL  LAWS— cont'd. 
Bail. 

Meaning    as    used    in    Revised    Statutes 
(sec.  1014),  672  note. 
Bribery  by  United  States  officer. 

Construction  of  statute,  776  note. 

Contents  of  indictment,  77 o  note. 

Sufficiency  of  indictment,  776  note. 

Who    is    officer    of    United    States,    776 
note. . 
Consolidation  of  indictments,  573  note. 
Conspiracy    for    allowing   prisoner   to    es- 
cape, 777  note. 
Conspiracy    to    commit    oflfenses    against 

United  States. 
Conviction  sustained,  775  note. 
Conspiracy  to  injure,  etc.,  persons  in  ex- 
ercise of  civil  rights. 

Construction  of  statute,  774  note. 

"Injure,"  defined,  774  note. 
Counterfeiting  money  orders,   780  note. 
Embezzlement  of  postal  funds  or  property, 

780  note. 
Falsely  pretending  to  be  United  States  of- 
ficer. 

Two  different  offenses  defined  by  statute, 
774  note. 
Felonies  and  misdemeanors. 

Applicability  of  statute  to  internal  rev- 
enue laws,  782  note. 
Forging  deeds,  powers  of  attorney,  etc. 

Construction  of  statute,  774  note. 
Grand  jury. 

Defects  of  form   in  selecting,  574  note, 
indictments. 

Charging  crime,  673  note. 

Consolidation,    573   note. 

Copy  delivered  to  defendant,  575  note. 

Defects  of  form,  573,  574  notes. 

Following  language  of  statute,  574  note. 

Incomplete    entry    of    return,    574    note. 

Presentation   by  foreman,   574   note. 
Intimidation   or   corruption   of   witness. 

Witnesses  before  grand  jury,  777  note. 
Issuing  money  order  without  payment. 

Plea  of  former  conviction,  777  note. 
Joinder  of  offenses  in   indictment. 

Application     of    statute    to    territorial 
courts,  572  note. 

Effect  of  statute  relating  to,  572  note. 

Election  of  counts,  672  note. 
Larceny  of  goods  in  interstate  commerce, 

see    INTEBSTATE    COMMEBCE. 

Larceny  of  mail  pouch,  791  note. 

List  of  jurors  and  witnesses  delivered  to 

prisoner,  575  note. 
Mailing  matter  relating  to  lotteries,  gift 
enterprises,  etc. 

Construction  of  statute,  789  note. 

Indictment,   779   note. 

Obtaining  loans  by  chance,  778  note. 

Revised    Statutes,    section    3894    super- 
seded, 779  note. 
Mailing  matter  which  promotes  a  fraud. 

Belief  in  truth  of  statements  as  defense, 

779  note. 

Consolidating  indictments,  793  note. 
Effect  of  agreement  to  refund,  780  note. 
Essential  elements,  792  note. 
Opinion  of  attorney-general  as  evidence, 

780  note. 
Puffing  goods,  779  note. 
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PENAL  LAWS— cont'd. 
Mailing  matter  which  promotes  a  fraud— 
conVd, 
Purpose  of  statutes,  792  note. 
"Scheme  to  defraud/'  defined,  770  note. 
Scope  of  statute,  780  note. 
Single  sentence  for  several  offenses,  703 

note. 
Variance,  780  note. 

What   constitutes  scheme  or  artifice  to 
defraud,  792  note. 
Mailing  obscene,  etc.,  matter. 

Articles  capable  of  legitimate  use,   778 

note. 
Constitutionality    of   statute,   787    note. 
Decoy  letters,  778  note. 
Description  of  obscene  matter,  787  note. 
Elements  of  offense,  778  note. 
Indictment,  778  note. 
Letter   innocent   and   harmless   on   face, 

778  note. 
Newspapers,    containing     transcript     of 

judicial   trials,   788   note. 
Not  applicable  to  description  of  prohib- 
ited articles,  789  note. 
"Obscene,"   "lewd"  and   "lascivious"  de- 
fined, 787  note. 
Outside  cover  or  wrapper  of  newspaper, 

778  note. 
Preliminary  determination  of  character 

of   publication,   778   note. 
Questions  for  court,  778  note. 
Questions  for  jury,  778  note. 
Sufficiency  of  allegation,  787  note. 
Mailing  poisons  and  explosives. 

Constitutionality    of   statute,    780   note. 
Making,    importing,    etc.,    tokens,    prints, 
etc.,  similar  to  United  States  or  for- 
eign coin. 
Illustration  permitted  in  books,  etc.,  304. 
Punishment,  304. 
Marking  packa<;os  containing  intoxicating 
liquors  shipped  in  interstate  commerce, 
781  note. 
Offenders    against    United    States. 

Arrest  of,  in  another  district,  572  note. 
Bail,  572  note. 
Corporations,  572  note. 
Offenses  against  foreign  and  interstate  com- 
merce. 
Collecting    purchase   price   of    interstate 
sliipment  of   intoxicating  liquors,  781 
note. 
Transportation   of  explosives,   781   note. 
Offenses  against  neutrality. 

Arrest  and   imprisonment,   773  note. 
Offenses   begun    in   one   district   and   com- 
pleted in  another,  575  note. 
Offenses     committed    in    places    ceded    to 

United  States,  575  note. 
Principals,  who  are,  781  note. 
Prisons  and  prisoners. 

Conspiracy   in   allowing  prisoner   to   es- 
cape, 777  note. 
Punishment. 

Death  by   hanging,   575   note,   781  note. 
Indians  committing  certain  crimes,  781 
note. 
Receiving,    etc.,    stolen    property. 
Jurisdiction,   775    note. 
Sufficiency  of  indictment,  775  note. 
Variance,  775  note. 
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PENAL  LAWS— cont'd. 
Shanghaiing   and   falsely   inducing  person 
intoxicated  to  go  on  vessel. 
Insufficient  information,  775  note. 
Taking   false   oath   in   naturalization  i^o- 
ceedings. 
Materiality  of  testimony,  775  note. 

PENSION  AGENCIES: 
See  Pensions. 

PENSIONS : 
Acting  disbursing  clerk  in  case  of  sickness, 

etc.,  306. 
Agencies  abolished,  305. 
Arrangement  of   pensions   in  groups,  305. 
Bond  required  of  disbursing  c&rk,  307. 
Checks  without  separate  vouchers,  306. 
Civil  war  veterans. 

Fees  for  prosecuting  pension  claims,  309. 

Persons  sixty -two  years  old  or  over,  307. 

Rank  in  service,  materiality  of,  309. 

Kate  for  permanent  disability  irrespe^ 
tive  of  service  or  age,  308. 
Commencement  of  pensions. 

Existing  pensioners  or   applicants,  308. 
Delivery  of  pension  mail,  306. 
Double  pensions,  308. 
Forgery  of  pension  checks,  306. 
Increase  of,  with  advancing  age,  309. 
Indian  war  pensions. 

Rate  increased,  307. 
Mexican  war  veterans. 

Fees  for  prosecuting  pension  claims,  309. 

Rank  in   service,  materiality  of,  309. 

Rate,  308. 
Payment  of  pensioners,  305. 
Record   of  pensions  granted. 

Commissioner    of    pensions    must   keep, 
309. 

Future  increases,  309. 

Supplementary  record,   309. 

Tabulations,  309. 
Signing  checks. 

C^lerks  designated,  306. 
Temporary  extra  clerks  on  service  pensions. 

Employment      of      former      government 
clerks,  307. 

Further  legislation  for  continuance,  307. 
Volunteer  soldiers'  homes. 

Payment  due  inmates  of,  307. 
Vouchers  on  checks   sent  pensioners,  306. 

PERJURY: 

False  swearing  before  customs  officials,  121. 
Indictment. 

Defect  of  form  in,  574  note. 
Oath  must  be  authorized  or   required  bj 

law,  782  note. 
Subornation. 

In  bankruptcy  {Nroceedinga,  782  note 

Sufficiency  of  indictments,   782  note. 

PHARMACIES : 

See  Navy. 

PHILIPPINE  ISLANDS: 
See  also  Customs  Dutiss. 
Appeals  to  Supreme  Court  of  United  Statei, 

719  note,  783  note. 
Application  of  tariff  act  to,  59. 
Citizenship"  defined,  310. 
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PHILIPPINE  ISLANDS— co»f  A 

Customs  duties  relating  to,  125. 

Declaration    of    rights. 
Deportation  of  aliens,  783  note. 
Double  jeopardy,  783  note. 
"Right  to  be  heard  by  himself  and  coon- 
sel,"  782  note. 

Extension  of  right  to  citizenship  by  legis- 
lature,   310. 

Income  tax,  see  Intebnal  Revenue. 

Liability   of   judges   for   official   acts,   783 
note. 

Naturalization   of   citizens,    752   note. 

PHOSPHORUS  MATCHES: 
See  IimsNAL  Revehue. 

PILOTS : 
Right  to  license,  852  note. 
State  regulation  of,  783,  784  notes. 

PLANT  QUARANTINE  ACT: 
See  Agbicultube. 

PLANTS : 
See  Agricultubb. 

PLANTS  AND  PLANT  PRODUCTS: 
See  Agbicultube. 

POLITICAL    CONTRIBUTIONS^ 
See  Elections. 

POOR   PERSONS: 
Indigent   and    incapacitated   Alaskans   as- 
sisted, 25. 

PORTO  RICO: 
See  also   Agbicultube;  Emfloyebs'  Lia- 
bility Act;  Income  Tax. 
Agricultural  experiment  stations  in,  5. 
Imported  articles  exempt  from  payment 
of  internal  revenue  tax,  126. 
District  court  of  United  States. 
Bills  of  exceptions,  704  note. 
Foraker   Act. 
Appeals  to  United  States  supreme  court, 

785  note. 
Civil  government  provided,  784  note. 
Internal  revenue  tax,  784  note. 
Jurisdiction  of  district  court  in  case  of 

diverse  citizenship,  785  note. 
Orders  of  military  governor  in  excess  of 

authority,  785  note. 
Reservation  of  public  lands,  etc.,  for  pub- 
lic purposes,  786  note. 
Suits  against  the  government  uf  Porto 

Rico,  784  note. 
Taxation  of  machinery  and  bolts  in  har* 
bor  of  San  Juan,  784  note. 
United   States   court. 
Temporary  district  judge  or  special  dii^ 
trict  judge,  222. 

PORTS  OF  ENTRY- 
See  Customs  Duties. 


PORTS  OF  ENTRY  AND  DELIVERY: 
See  Customs  Duties. 
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POSTAL  SERVICE: 
See  also  Penal  Laws. 
Acting  clerks,  employment  of,  314. 
Advertisements. 

Paid  editorials,  etc.,  to  be  marked,  316. 
Allowances    to    clerks    on    duty    over   ten 

hours,  313. 
Allowances  to  disabled  clerks,  314. 
Appropriations. 

Meeting  deficiencies,  322,  323. 
Assistant  navy   mail  clerk. 

Bond  given  by,  316. 
Auditor  for  post  office  department. 

Money  orders  not  to  be  assorted  by,  324. 
Bond  of  navy  mail  clerk,  316. 
Bond  of  postmaster. 

Liability  of  sureties  for  embezzlement, 
786  note. 

Proper  parties  in  suit  on,  786  note. 
Breaking  and  entering  post  office. 

Conviction  on  separate  counts  of  burg- 
lary and  larceny,  791  note. 

Sentence  in  gross,  791  note. 

When  offense  complete,  791  note. 
Canceling  machines. 

[Maximum  rent,  313,  324. 
Carriers. 

First  grade  abolished,  323. 

Pay  of  substitutes,  323. 

Promotions,  323. 

Salaries,  323. 
Classified  civil  service. 

Postal  employees  not  prohibited  mem- 
bership in  society  for  improving  c6ndi- 
tions,  etc.,  317. 

Removals,  317. 

Right  to  petition  Congress  not  to  be  in- 
terfered with,  317. 
Clerks. 

First  grade  abolished,  323. 

Pay  of  substitutes,  323. 

Promotions,  323. 

Salaries.  323. 
Condemnation  of  railroad  right  of  way  for 

telegraph  line,  790  note. 
Contractor  sued  lor  loss  of  mail,  790  note. 
Contracts  for  supplies. 

Contracts  with  persons  combining  to  fix 
prices,  etc.,  forbidden,  315. 
Counterfeiting  money  orders,  780  note. 
Death  of  clerks. 

Payment  in  case  of,  314. 
Delivery  of  stolen  money  to  owner. 

Postal    regulations,   791    note. 
Disability  allowance,  etc.,  to  clerks,  314. 
Employees  granted  leaves  of  absence,  313. 
Expenditures  for  July  and  August,  323. 
Experimental  mail  delivery  established  in 

towns  and  villages,  321. 
First  class  offices. 

Hours  of  labor,  317. 
Fourth  class  mail. 

Parcel  post,  319. 

Rate  of  postage,  320. 

What  to  consist  of,  319. 
Free  postage. 

Publications  for  the  blind  carried  free, 
315. 
Hours  of  labor. 

Work  days  in  first  and  second  class  of- 
fices, 317. 


INDEX. 


POSTAL  8ERVIG£-^oo«tU 
Inventions. 

Rewards  to  employees  for,  32S. 
lasuance  of  fraud  order  by  postmaster  gen* 
eral 

Review  by  courts,  789  note. 

Scope  of  statute,  780  note. 
Larcenv  of  mail  pouch. 

Single  penalty,  791  note. 
Leaves  of  absence. 

Railway  postal  clerk,  324. 

Repair  shop  employees,  313. 
Mail  transportation. 

Readjustment  of  pay  for  mail  diverted  at 
weighing  periods,  316. 
Navy  mail  clerks. 

Bond  given  by,  316.     * 

Marine  corps  included,  322. 
Newspapers. 

Sworn  statement  of  circulation  of,  815. 
Offenses    against   postal    laws,    see    Pknal 

Laws. 
Oflicial  register,  postal  service  to  be  omit- 
ted from,  see  Public  Documeivts. 
Parcel  post. 

Appropriations,  321. 

Fourth  class  mail  matter  includes  what, 
319. 

Joint  committee  appointed  to  inquire  into 
subject,  321. 

Rates,  320. 

Regulations,  321. 

Zones,  319. 
Pe*nalty  for  obstructing  mail. 

Knowledge  of  presence  of  mail  on  trains, 
790  note. 

Sufficiency  of  indictment,  790  note. 
Pension  mail,  delivery  of,  306. 
''Periodicals"  and  *'books"  defined,  786  note. 
Postal  savings  accounts,  see  Tbeasubt  De- 
partment. 
Postal  savings  depositories,  322. 
Post  offices  closed  on  Sunday,  313. 
"Post  routes"  defined,  790  note. 
Prize  fight  films,  sending  by  mail,  see  Pbize 

Fights. 
Promotions. 

Clerks  and  carriers  promoted,  323. 
Publications. 

Paid  editorials,  etc.,  to  be  marked  "ad- 
vertisement," 315. 

Sworn  statements  and  names,  etc.,  of  edi- 
tors, etc.,  to  be  filed,  316. 
Purchase  of  invention  relating  to  pneumatic 

transportation,  790,  note. 
Railway  company  carrying  mail  matter  on 
trains. 

Not  common  carrier,  790  note. 

Relationship  of  carrier  and  passenger  be- 
tween company  and  postal  clerk,  790 
note. 
Railway  mail  service. 

Grades  of  employees,  318. 

Promotions,  318. 

Residences  of  employees,  319. 

Salaries  of  employees,   318. 
Railway  postal  clerk. 

Allowance  of  leave,  324. 
Railway  post  office  cars. 

Steel  cars  required,  313. 
Readjustment   of  rates   for  transportation 

of  mail,  794  note. 


POSTAL  SERVICE— cont'd. 

Receiving  articles  stolen  from  the  mail. 

Necessary  allegations,  791  note. 
Requiring    paid     editorials,     etc.,    to    be 

marked  "advertisement,"  316  note. 
Robbery  of  the  mail,  791  note. 
Rural  delivery  service. 

Salaries,  315. 
Second  class  mail  privileges,  annulment  «f 

after  hearing,  787  note. 
Second  class  matter. 

Additional  publications  admitted  as»  314. 

Advertisements  permitted,  314. 

Limitation  of  circulation,  314. 

Publications  for  the  blind,  315. 

Restriction  on  sending  by  freight,  318. 
Second  class  offices. 

Hours  of  labor,  317. 
Special  delivery  mail  delivered  on  Sunday, 

313. 
Steel  cars  required,  313. 
Suits   to   recover   wrongful   or   fraudulent 
payments. 

Good  faith  as  a  defense,  791  note. 
Sunday  delivery  of  mail  restricted,  315. 
Transportation  of  mail. 

Readjustment  of  pay  for  mail  diverted 
at  weighing  periods,  316. 
Travel  allowances  for  clerks  on  duty  ow 

ten  hours,  313. 
Work  days. 

Limitation  of,  317. 

PRESIDENT: 

Extending  or  accepting  invitation  to  par- 
ticipate in  International  Congress,  etc, 
325. 

Estimate  of  amoimt  of  imports  and  ex- 
ports caused  to  be  ascertained  by,  134. 

Limiting  export  of  arms,  156. 

Regulations  affecting  protection  of  fnr 
seals  and  sea  otter  to  be  made  by,  16. 

Reorganization  of  customs  service  anthoi^ 
ized,  57. 

PRINTING: 

See  Public  Pbintino. 

PRISONS  AND  PRISONERS: 
Broken  parole,  795  note. 
"Control"  defined,  795  note. 
Convict  labor  manufactures. 

Importations  prohibited,  129. 
Duty   of   sheriffs   with   regard   to    United 

States  prisoners,  794  note. 
Forfeiture  of  time  earned  for  good  conduct 

on  being  returned  to  prison,  795  note. 
Imprisonment  at  hard  labor,  794  note. 
International  prison  commission. 

Continuance  by  United  States  as  member, 
325. 
Legal  custody  and  control  of,  795  note. 
Rations  for  courts-martial  pritoners,  295. 
Release  on  parole,  326. 
Sentence  to  imprisonment  for  more  than 
a  year,  where  to  be  executed. 

Repeal  of  statute,  795  note. 
Separate  sentence  on  different  eoonts,  794 

note. 
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PRIZE  FIGHTS : 
Prize  fiffht  films. 

Punishment  for  violations,  327. 
Receiving,  etc.,  unlawful,  327. 
Sending   hj   mail   or   express   unlawful, 
326. 

PROHIBITION  LAWS : 
See  Intoxicating  Liquors. 

PUBLICATIONS : 
Paid  reading  matter  in,  to  be  marked  ^'ad- 
vertisement,"   316   and   note. 

PUBLIC  BUILDINGS; 
See    Public    Pbopebty,    Buiij>ing8,    and 
Gbounds. 

PUBLIC  CONTRACTS: 
See  Labob. 

Bonds  to  pav  for  labor  and  material. 
Action  at  law,  797  note. 
Act  not  retroactive,  796  note. 
Amounts  due  on  bond  a  trust  fund,  797 

note. 
Conditions   precedent   to   suit   on   bond, 

796  note. 

Construction  of  statute,  796  note. 
Covered  by  statute,  797  note. 
Discharge  of  corporate  surety  in  bond, 

797  note. 

Jurisdiction  of  actions,  795,  796  note. 

"Labor  or  materials  in  the  prosecution  of 
work"  defined,  796  note. 

Limitation  of  actions,  797  note. 

Nature  of  work  and  material,  797  note. 

Notice  to  creditors,  797  note. 

Venue  of  action,  795,  796  note. 

When  right  of  action  complete,  796  note. 
Hours  of  service,  236. 
No  contract  to  exceed  appropriation,  795 

note. 
Signing  contracts,  795  note. 

PUBLIC  DOCUMENTS: 
Official  register. 

Postal  service  to  be  omitted  from,  328. 
Public  library  depositories. 

Designation,  328. 

PUBLIC  HEALTH  SERVICE: 
See  Health  and  Quabantine. 

PUBLIC  LANDS: 

See   also   Public   Pabks;    TImbeb  Lands 

AND    FoBEST    ReSEBVES. 

Agricultural  entries  on  oil  and  gas  lands. 
Applications  to  recognize  reservation  of 

oil  or  gas,  330. 
Limit  to  desert  entries,  339. 
Patent  to  certain  reservations  of  oil  or 

gas  rights,  340. 
Perfection  of  incomplete  entries,   339. 
Surface  entry  authorized,  339. 
Alabama  coal  lands  opened  to  surface  agri- 
culture, 334. 
Boundaries  and  contents  of  public  lands. 
Applicability  of  statute  relating  to  as- 
certainment, 802  note. 
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PUBLIC  LANDS— wntU 
Burnt  timber. 

Disposal  of  fund  obtained  from  sale  of, 

347. 
Timber  killed,  etc.,  by  forest  fires,  sold, 
347. 
Certified  list  operates  as  patents,  807  note. 
Cheyenne  River  and  Standing  Rock  reser- 
vations. 
Forfeiture  of  entry  for  nonpayment,  332. 
Homesteaders    allowed    additional    time 

for  payment,  332. 
Valid  adverse  claims,  333. 
Claim   filed    by   settler   on    land   not   pro- 
claimed for  sale. 
Statute  construed,  798  note. 
Coal  lands. 

Disposal   of   surface   of   to   states,   etc., 
335. 
Coeur  d'Alene  Indian  reservations. 

Forfeiture  of  entry  for  nonpayment,  333. 
Homesteaders    allowed    additional    time 

for  pavment,  333. 
Valid  adverse  claim,  333. 
•Commissioner  of  general  land  office. 
Administrative     power     conferred,     798 
note,  808  note. 
Desert  land  entries. 

Affidavit  of  cause  of  delay  required,  331. 
Assignment  of,  within  reclamation  pro- 
ject, 338. 
Time  extended  for  final  proofs,  331,  335, 
349. 
Elko  Land  District,  Nevada. 

Creation,  348. 
Employees  not  allowed  to  purchase. 

United   States  mineral  surveyor  within 
prohibition,   798  note. 
Enclosures  of  public  lands  unlawful. 
Common  law  rights,  809  note. 
Completeness  of  enclosure,  809  note. 
Enclosures   erected    in   good   faith,    808 

note. 
Liberal  construction  of  act,  809  note. 
Purpose  of  statute,  808  note. 
Statute  constitutional,   808  note. 
Violation   a  defense  to  action  for  pur- 
chase price,  809  note. 
Entry  of  town  authorities  in  trust  for  oc- 
cupants. 
Disposal  of  lots  for  benefit  of  occupants, 

802  note. 
Nature  of  trust,  802  note. 
Only   occupants   beneficiaries,    802   note. 
Town   sites   in   Cheyenne  and  Arapahoe 
country,  802  note. 
Forest  reserves  on  withdrawn  land,  340. 
Gas  lands. 

Agricultural  entries  on,  339. 
Homesteads. 

Area  of  cultivation  required  yearly,  336. 
Assignability   of   claim   by   soldier,    801 

note. 
"Assign"  defined,  802  note. 
Beginning  of  residence,  337. 
Canceling  final  certificate,  799  note. 
Cancellation  of  entry,  801  note. 
Cheyenne  River  and  Standing  Rock  res- 
ervations, 332. 
Coeur  d'Alene  Indian  reservation,  333. 
Community   property   of   entryman   and 
wife,  798  note. 
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PUBLIC  LANDS— oomU 
Homesteads — con  t  *d. 

Commutation,  336. 

Control  of  certificate  by  land  depart* 
ment,  790  note. 

Control  of  land  by  state,  800  note. 

C'ultivation  under  enlarged  homestead 
acts,  338. 

Death  of  entryman,  336. 

Enlarged  homesteads,  336,  337,  342. 

Entries  on  lands  subsequently  with- 
drawn, 340. 

Failure  to  give  notice,  339. 

Indians  given  privilege  of  laws  relating 
to,  802  note. 

Kiowa-Comanche  and  Apache  ceded 
lands,  334. 

Land  to  revert  when,  337. 

Laws  administered  liberally,  799  note. 

LeAve  of  absence  granted  entrvman,  336. 

Liability  of  land  for  prior  debts,  801. 

Marking  exterior  boundaries  of  lands, 
338. 

Nebraska  arid  land  and  irrigation  en- 
tries, 336,  341. 

No  entry  for  benefit  of  another,  799  note. 

Notice  of  law  given  to  entryman,  337. 

Officers  before  whom  afBdavits,  etc.,  may 
be  made,  800  note. 

Patents  to  issue  when,  336. 

Perfecting  proof  of,  upon  unsurveyed 
lands,  346. 

Policy  of  statute,  800  note. 

Preference  rights  to  settlers  on  enlarged 
homesteads  or  nonirrigable  lands,  338. 

Proof  required  to  obtain  patent,  800 
note. 

Refund  of  fees,  etc.,  for  canceled  entries 
of  soldiers'  and  sailors'  homesteads,  802 
note. 

Residc'nce  and  cultivation,  800  note. 

Residence  on  contiguous  land,  799  note. 

Rights  of  children  of  former  marriage, 
800  note. 

Rights  of  purchaser  from  final  certificate 
holder,   799   note. 

Right  to  perfect  claim  after  alienation 
or  contract  therefor,  799  note. 

Succession  to  land  entered  by  widow  with 
children,  800  note. 

Title  conferred  by  final  certificate,  799 
note. 

Title  of  widow,  800  note. 

Title  to  support  ejectment,  799  note. 

Transfers  for  public  purposes,  .336. 

Vacation  of  proceedings,  800  note. 

Validation  of  technically  disqualified  en- 
tries in  enlarged  homesteads,  341. 

Vested  interest  when  attaching,  800 
note. 

Who  may  enter,  799  note. 

Wind   River   reservation,   335. 
Indian   lands,   see  Indians. 
Irrij^ation,   see   Watebs. 
Isolated  or  disconnected  lands  authorized 

sold,  331. 
Kiowa-Comanche  and  Apache  ceded  lands. 

Time  extended   for   payments  by   home- 
steaders, 334. 
Local  land  offices. 

Expenses  incurred  by  registers  and  re- 
ceivers, 330. 
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PUBLIC  LANDS--con*'d. 

Mining    rights    continued    in    withdrawn 

lands,  340. 
Nebraska  arid  lands. 
Determination  of  qualification  of  entry- 
man  in,  341. 
Nevada,  grant  of  lands  to. 

Collateral  attack  on  selection,  804  note. 
Oaths   administered   by   registers  a&d  re 
ceivers. 
Administrative     power     conferred,    798 
note. 
Officers  before  whom  affidavits,  etc.,  may  be 
made. 
Construction  of  statute,  809  note. 
Oil  lands. 

Agricultural  entries  on,  339. 
Opening    lands    restored    from  reservatios 

or  withdrawal,  347. 
Patents  to  purchasers  from  railroads. 
Interest,  804  note. 

Lands  purchased  before  act  passed,  801 
note. 
Penalty  for  interrupting  surveys. 
Application  of  statute  to  claimed  land, 
803  note. 
Penalty  for  unlawful  occupancy. 

Punishment  of  corporation,  810  note. 
Reclamation  and  purchase  of  desert  lands. 
Combination  to  induce  fraudulent  entries 

as  conspiracies,  803  note. 
Extent  of  riparian  rights,  803  note. 
Necessity  for  entryman  to  have  plan  of 
irrigation  and  aidequate  source  of  wa- 
ter, 803  note. 
Water  subject  to  appropriation,  803  note. 
Recorders,  authority  of,  see  Interiob  De- 

PABTMENT. 

Reservation  in  patents  of  right  of  way  for 

ditches  or  canals. 
Injunction  for  violation  of  reservation, 

806  note. 
Necessity  for  definitenesa  in  reservation, 

806  note. 
"Reservation"  defined,  806  note. 
Reservation  land  for  county  seat  purposes, 

804  note. 
Right  of  way  for  highways. 

Approval  of   Secretary  of   Interior,  807 

note. 
Grant  not  in  praesenti,  804  note. 
Public  use,  805  note. 
Right  of  way  for  railroads. 

Approval   of   Secretary  of  Interior,  807 

note. 
Filing  and  approval  of  profile,  805  note. 
Grant  in  praesenti,  805  note. 
Lands  withdrawn  from  entry  by  execu- 
tive proclamation,   806  note. 
Nature  of  profile  map,  806  note. 
Patent  relates  back  to  initiatory  act,  805 

note. 
"Public  lands"  defined,  805  note. 
Requiring   right   of   way   without  filing 

profile  map,  805  note. 
Station  grounds,  806  note. 
Sales  of  isolated  or  disconnected  tracts  ol 

land,  331. 
School  lands  in  certain  states  granted. 
Grant  in  praesenti.  804  note. 
Subsequent  entries  by  Congress  as  chan^ 

ing  grant,  804  note. 
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PUBLIC  LANDS— conrd. 

School  lands,  sale  or  lease  of. 
No  repeal  of  statute,  804  note. 
Standing  Rock  Indian  reservation. 
Allotments  to  be  completed,  343. 
Appropriations    for    lands    granted    to 

states,  346. 
Appropriations  for  surveys,  etc.,  346. 
Forfeiture  of  purchase  price,  345. 
Mineral  lands  reserved,  343. 
Non responsibility  of  United  States,  346. 
Open  to  settlement,  343. 
Payment  of  fees  and  commissions,   345. 
Payment  of  purchase  price,  345. 
Price  of  lands  of  homesteads,  344. 
Proceeds  arising  from  sale  of  lands,  345. 
Prohibition  of  intoxicants,  345. 
Purchase  of  school  lands,  345. 
Reimbursement  for  appropriations,  346. 
Rights  to  soldiers,  343. 
Sale  of  lands  remaining  after  five  years, 

345. 
Surplus  lands  sold,  343. 
Town  sites,  344. 

Treaty    rights   and   agreements   not   af- 
fected, 346. 
Suits  to  annul  patents. 

Effect  of  fraud  on  running  of  limitations, 

807  note. 
Indian  trust  patent,  807  note. 
Object  of  statute,  807  note. 
Patents  affected,  804  note,  807  note. 
Surveyors  general. 

General  duties  of,  798  note. 
Suspension  of  entry  for  correction  of  cler- 
ical errors. 
Coal  lands,  807  note. 
•'Pending  contest  or  protest,"  807  note. 
Swamp    and    overflow    lands    granted    to 
states. 
Grant  in  praesenti,  803*  note. 
Identification  and  patent  perfect  title  in 
state,  803  note. 
Taxation,  803. 

Temporary   withdrawals  by   President   for 
power   sites,    irrigation,    etc.,    author- 
ized. 
Right  of  withdrawal   prior  to  act,  810 
note. 
Timber. 

Disposal  of  fund  from  sale  of  burnt  tim- 
ber, 347. 
Sale  of  burnt  timber,  347. 
Transfer  of  plats,  etc. 

Register  and  receiver  authorized,  348. 
Umatilla  Indian  reservation. 

Patents  to  purchasers  of  lands,  341. 
Wind    River  reservation. 

Commutation  allowed  certain  homestead- 
ers, 335. 
Withdrawals. 

Creation    of    forest    reserves    restricted, 

340. 
Homestead,  etc.,  entries  not  affected,  340. 
Mining   rights  continued,   340. 
Rin;hts  of  bona  fide  oil  or  gas  claimants, 

340. 
Status  of  prior  claims,  340. 


PUBLIC  OFFICERS: 

"County   officer"   does   not   include   justice 
of  the  peace,  850  note. 
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PUBLIC  OFFICERS— con^U 
Extra  allowances. 

Special  disbursing  agent,  810  note. 
Oaths  to  expense  accounts. 
Additional  officers  authorized  to  admin- 
ister,  349. 
Charges  allowed  for  administering,  349. 
Reimbursements,  349. 

PUBLIC   PARKS: 
See  also  Public  Pbopebty,  Builoings  and 

Grounds. 
National  Military  Park. 

Secretary  of  War  to  be  a  member  of  com- 
mission, 352. 
Vacancies    occurring    in    park    commis- 
sions,* 352. 
National  Zo<51ogicaI  Park. 

Preparation   of   plans  and   specifications 
for  buildings  and  bridges,  351. 
Redwood  Park,   creation  of,   351. 
Yosemite   National   Park. 

Determination  of  value  of  patented  landa 

within,  350. 
Determination    of    value    of    timber    on 

park  land,  350. 
Exchange   of    timber    for    private   lands 

within,  350. 
Payment  for  timber,  350. 
Preservation  of  timber  near  public  roads, 

350. 
Proof  of  title  to  patented  lands  within, 

350. 
Regulations    for    cutting    and    removing 

timber,  351. 
Sale  of  matured,  etc.,  timber,  351. 

PUBLIC  PRINTING: 
See  also  Public  Documents. 
Distribution   of   publications,    see   Execu- 
tive Departments. 
Hand-roller  presses. 

Classes  of  work  printed  on,  352. 

Motors  applied  to,  353. 

Restriction  on  substitution  of  power  for» 
353. 
Paper -money  laundering  machines. 

Appropriation  for  installation  and  main- 
tenance, 353. 

Employees  for,  353. 
Payment   of   printing   matter   relating  to 

river  and  harbor  works,  369. 
Pay  of  pressman,  353. 
Printing  reports  during  recess,  352. 

PUBLIC    PROPERTY,    BUILDINGS,    AND 
GROUNDS : 
Architectural  competitions,  354. 
Public  buildings. 

Buildings  and   parks,   express  authority 

of  Congress  required  for,  355. 
Care  of  temporary  quarters,   354. 
Public  building  service. 

Temporary  detail  of  field  force  to  Dis- 
trict of  Columbia,  355. 
Statement  of  buildings  rented,   see  Esti- 
mates,   Affropriations,   and   Reports. 
Supervising  architect's  office. 
Technical   experts  authorized  for  stand- 
ardizing   instruction    and    equipment,. 
355. 
Tarsney  Act  repealed,  354. 
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PUBLIC    PROPERTY,    BUIU>IKOS,    AND 
GROUNDS— ixmr'ci. 
Temporary  qnmrtert  for  use  of  goremment 
officials. 
Appropriations  for,  355. 
Care,   354. 

PUBLIC  WORKS: 
See  Labob;  Rivebs.  Habbobb,  and  Canals. 

PURE  FOOD  ACT: 
See  Food  and  Dbugs. 

QUARANTINE: 

See  generally  Health  and  Quabantinb. 
Live  stock  quarantine,  see  Animals. 
Maintenance  of  districts  for  plant  diseases 

and  insect  pests,  see  Aobicultubk,  Db- 

pabtment  of. 
Plant  diseases  and  insect  pests,  quarantine 

districts  for,  see  Aobicultube. 

RADIO  COMMUNICATION : 
Aiding  and  abetting  use  of  any  apparatus 

in  violation  of  law,  358. 
Apparatus  on  ships,  see  Shipping  and  Nav- 
igation. 
Definition  of  term,  363. 
False  signals  forbidden,  363. 
Foreign  ships. 

Use  or  operation  of  apparatus  for  radio 
communication  on,  363. 
License  required  for  operating. 

Details  to  be  specified,  358. 

Form,  358. 

Limited  to  citizens,  etc.,  358. 

Necessity,  357. 

Provision  for  closing  station  in  time  of 
war,  etc.,  358. 

Punishment  for  operating  any  apparatus 
for  radio  communication  in  violation 
of  law,  358. 

Subject  to  regulations,  358. 
Operators. 

Suspension  of  operator,  358. 

Temporary  permits  in  lieu  of  license,  359. 

Wilful  interference  by,  363. 
Panama  Canal,  see  Rivers,  Habbobs,  and 

Canals. 
Philippine  Islands. 

Radio  communication  act  inapplicable  to, 
364. 
Radio  communication  act,  when  in  effect, 

364. 
Regulations. 

Broad  interfering  wave,  360. 

Distress  signals,  360. 

Division  of  time,  361. 

Future  installations  in  vicinities  of  gov- 
ernment stations,  362. 

Intercommunication,  361. 

Normal  wave  length,  359. 

Private  stations,  361. 

Pure  wave,  360. 

Reduced  power  for  ships  near  government 
station.  360. 

Sharp  wave,  360. 

Shipping  stations  to  communicate  with 
nearest  shore  stations,  36^. 

Signal  of  distress,  360. 

Special  restrictions  in  vicinities  of  gov- 
ernment stations,  362. 
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RADIO   COMMUNICATION— coiaU 
Regulations — cont'd. 

Standard  distress  wave,  360. 

Unnecessary  power,  361. 
Stations. 

Authority  to  waive  regulations,  359. 

Enforcement  of  regulations,  359. 

Government  land  stations,  359. 

Regulations,  see  siipro.  Regulations. 

Temporary  licenses  for  experiments^ 
359. 
Trial  of  offenses,  364. 

RAILROAD  COMMISSION: 
Creation  of  for  Alaska,  24. 


RAILROADS: 
See  also  Emplotebs'  Liability'  Act;  Inteb- 

HTATE  COMlfEBCE. 

Arbitration  with  employees,  see  Labob. 
Condemnation  of  right  of  way  for  telegraph 

line,  790  note. 
Detention   of  aliens,  see  Iicmiobation. 
Employers'  Liability  Act,  see  Emplotebs* 

LiABiLiTT  Act 
Encroachments  oo  national  cemetery,  35. 
Hours  of  service  of  emplovees  limited. 
''Act  of  God"  defined,  820  note. 
Amount    of    penalty    foi'    violation,    820 

note. 
Burden  of  proof,  820  note. 
'Casualty"  defined,  819  note. 
"Common  carrier"'  as  including  railroad 

in  hands  of  receiver,  817  note. 
Conflicting  state  statutes,  817  note.  820 

note. 
Constitutionality  of  statute,  816  note. 
Deductions  allowed  in  computing  sixteen 

hour  period,  817  note. 
Delay   in  starting  train  as  excuse,  820 

note.  • 

Employees  included,  817  note. 
Liberal  construction  of  statute,  816  note. 
Necessity  that  act  of  carrier  involve  tur- 
pitude or  moral  wrong,  819  note. 
Office  when  ^'continuously  operated  night 

and  day,"  817  note. 
'On  dutv^'  defined,  817  note. 
"Orders"  defined,  817  note. 
Penalty  for  violation,  816  note. 
Penalty   recovered   by   civil    action,   820 

note. 
Pleadings  in  action  for  penalty,  820  note. 
Purpose  of  statute,  816  note. 
Telegraph  operators  classified.  817  note. 
Transportation     when     interstate     com- 
merce, 816  note. 
"Unavoidable  accident"  defined,  819  note. 
Unconditional  liability  for  all  accidents 
not  created,  819  note. 
Larceny  of  goods  in  interstate  commerce, 

see  Iktebstate  CoMuiatcE. 
Live  stock  quarantine  regulations,  see  A7(i- 

mals. 
Locomotives  required  to  be  equipped  with 
safe  and  suitable  boilers  and  appurte- 
nances. 
State  statutes  superseded,  838  note. 
Physical  valuation  of  property,  see  Imtb* 

STATE    CoMMEBCE. 

Post  office  cars. 

Steel  cars  required,  313. 
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RAILROADS— conrd. 
Quarantine    regulations    relating    to    live 

stock,  27. 
Railway  mail  service,  see  Postal  Sexvigb. 
Report  of  accidents  required. 

Authority  of  states,  838  note. 
Safety  Appliance  Act. 

Applicability   to  Porto   Rico,   811   note, 
815  note. 

Assumption  of  risk,  815  note. 

"Brakeman"  defined,  812  note. 

Cars  affected,  812  note. 

Constitutionality,  811  note. 

Contributory  negligence,  815  note. 

Couplers  required,  813  note,  815  note. 

''Freight  cars"  defined,  814  note. 

Hand-holds  required,  814  note. 

Liability  of  railroad  company,  813  note. 

Negligence  as  a  material  fact,  812  note. 

Noncompliance  with  standard  height  re- 
quired of  drawbars,  815  note. 

Object  of  statute,  811  note. 

"On  its  lines"  defined,  815  note. 

State  statutes,  812  note. 

Street  railway  cars,  815  note. 

Switching  operation,  811  note. 

"Train"  defined,  811  note. 
Shipment  of  liquors  in  prohibition  states, 

see  Intoxicating  Liquors. 
Unlawful  breaking  of  seals  of  cars  con- 
taining interstate  or  foreign  shipments, 

203. 

RECEIVERS : 

Appointment  of,   for  national  banks,   740 

note. 
Suits  against,  in  federal  court,  687  note. 

RECIPROCITY: 
See  Customs  Duties. 
Impairment  of  Cuban  treaty,  125. 


RECLAMATION  ACT: 
See  Watebs. 

RECORDS : 

See  Intebiob  Department. 

RED  CROSS: 
See  Charities. 

REDWOOD  PARK: 
See  Public  Parks. 

REMOVAL  OF  CAUSES: 

Alienap:e  as  ground  for,  678  note. 
Amending  plaint iirs  pleading  after  notice 

of  intention  to  remove,  716  note. 
Amount  in  controversy,  680  note,  713  note, 

717  note. 
Bonds,  715  note. 
Construction  of  judicial  code  relating  to, 

713  note. 
Consulting  record  in  aid  of  petition,  715 

note. 
Diverse  citizenship. 

Both    plaintiff    and    defendant    nonresi- 
dents, 678  note. 
Case    becoming    removable    after    action 

commenced,  678  note. 
Citizen  of  territory  admitted   to  Union 
pending  proceeding,  679  note. 
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REMOVAL  OP  CAUSES— conM. 
Diverse  citizenship — conVd, 

Joint  liability,  679  note. 

Must  appear  from  record,  679  note. 

Reason  and  object  of  statute,  678  note. 

State  not  a  citizen,  678  note. 

Waiver,  679  note. 
Enjoining  action  of  state  court,  685  note. 
Federal  question  how  presented,  678  note. 

Filing  record,  710  note. 
Grounds  of  removal. 

Alienage,  678  note. 

Diverse   citizenship,   see   supra.   Diverse 
citizenship. 

Federal  question,  677  note. 
Nature  of  removal  proceedings,  684  note. 
Persons  entitled  to  removal. 

Aliens,  680  note. 

Corporation,  678  note. 

Defendant,  678  note,  680  note. 

Joint  tortfeasors,  680  note. 

Nonresident  defendants,  680  note. 

Separable  controversies,  683  note. 

Several  defendants  joined,  680  note. 
Petition. 

Amendments,  683  note,  685  note. 

Citizenship  of  corporation,  680  note. 

Citizenship  of  plaintiff,  681  note. 

Diversity  of  citizenship,  681  note. 

Facts  taken  as  true,  681  note. 

Filing   of,   does   not   affect  controversy, 
685  note. 

Fraudulent  joinder  to  prevent  removal, 
681  note. 

Time  to  file,  685  ;iote. 
Procedure,  714  note. 
Remanding     causes     improperly     removed, 

685  note. 
Separable  controversies. 

Between  citizens  of  different  states,  683 
note. 

Character  of  controversy,  684  note. 

How  shown,  684  note. 

Who  may  remove,  683  note. 
Time  of  removal,  685  note,  716  note. 

RENOVATED  BUTTER: 
See  Food  and  Druqs. 

REPORTS : 
See  Estimates,  Appropriations,  and  Re- 
ports. 

RESERVATIONS: 

See     Indians;     Public    I>ands;     Timber 
Lands  and  Forest  Reserves. 

REVENUE  CUTTER  SERVICE: 
Appointment  of  cadets,  360. 
Employment  of  si^illed  draftsmen,  etc.,  366. 
Rank  and  pay  of  retired  officer,  838  note. 

RIVER  AND  HARBOR  IMPROVEMENTS: 
Hours  of  labor  on,  240. 

RIVERS,  HARBORS,  AND  CANALS: 

Additional  office  force  for  emergencies,  360. 
Allotment  of  consolidated  works,  368,  382, 
Canal   Zone. 
Adverse  claims,  372. 

Appeals  to  fifth  circuit  court  of  appeals, 
377. 
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RIVERS,      HARBORS,      AND      CANAIA—      RIVERS,      HARBORS,      AND      CANALS- 


Ouial  Zone — oom^d. 

Appointment  of  gorernor,  372. 

Army  officer  to  have  exclusWe  aatbority 
in  time  of  war,  380. 

Canal  oommiasion  discontinued,  372. 

Civil  government,  375. 

Claim  for  damages  for  injurf  to  vnssnii, 
ete^  using  canal,  374. 

Commission  on  fine  arts,  373. 

Completion,  etc^  by  governor,   372. 

Courts,  372. 

Distribution  of  revenues,  370,  383. 

District  courts  established,  376. 

Docks,    storehouses,    etc.,    for    coal    and 
other  supplies  established,  375. 

Duties  of  court  officers,  377. 

Expenditures  from  sale  of  bonds,  369. 

Extradition   laws,  etc.,  enforceable,  380. 

Formal  opening,  373. 

Fortifications,  369. 

Injuries  to  canal,  etc.,  unlawful,  378. 

Interstate  commerce  regulations,   378. 

Laws,  372. 

Officials,  372. 

Operation,  etc.,  by  governor,  372. 

Orders,  372. 

Ordinance,  372. 

Practice  and  procedure  of  courts,  377. 

Punishment   for   injuries  to  canal,  etc., 
378. 

Radio  communication   installations,  375. 

Regulating  right  to  remain  open,  378. 

Regulations,  372,   374. 

Salaries  of  army  or  navv  officials,  372. 

Sale  of  administration  building  in  Pan- 
ama, 370. 

Sale    of    unserviceable    equipment,    etc., 
370. 

Statement  to  Congress   of  receipts  and 
expenditures,  370,  383. 

Temporary  continuance  of  supreme  court, 
377. 

Territory   included  in,   371. 

Title  to  lands,  372. 

Tolls,  etc.,  373. 

Transfer    of    records,    etc,    of    existing 
courts,  377. 
Channel    depths    and    dimensions    defined, 

383. 
Classification  of  freight  statistics,  368. 
Combining  contracts  for  river  and  harbor 

works,  369. 
Consolidated  works. 

Allotments  relating  to,  368. 
Construction  of  bridges,  etc. 

Authorization   of   Congress,   839   note. 

Navigable  waters  within  state  limits,  842 
note. 

Power  of  state  after  approval  of  plans, 
839  note. 
Contributions  from  private  parties  in  fur- 
therance of  projects,  382. 
Dams. 

Providing  for  development  of  water  pow- 
er in,  369. 
Engineer  school. 

Appropriation  for  building  for  river  and 
harbor  instruction,  369. 
Establishment  of  harbor   lines. 

Authority  of  Secretary  of  War,  840  note. 
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eonVd. 
Bstabliahment   of    harbor    lines — coafd. 

Power  of  Congress,  840  note. 

Power  of  state,  840  note. 
Extradition  laws,  etc,  enforceable  in  Caul 

Zone,  380. 
Hire  of  transportation  hj  c^Been,  369. 
Isthmian  Canal  commission. 

Division  of  records  authorised  for  preser- 
vation of  papers,  etc,  371. 

Funds  from  surface  sales,  etc  appropri- 
ated for  construction,  370. 
liississippi  river  commission. 

Power  of  Congress  to  create,  842  note. 
Navigable  rivers  within  public  lands  to  be 

public  highways,  838  note. 
Obstruction  of  navigation  by  anchored  ves- 
sels prohibited. 

Construction  of  statute,  841  note. 

'Owner''  defined,  841  note 

"Prevent  or  obstruct"  defined,  841  note. 

Validity  of  state  regulations,   841  note. 
Obstruction  of  navigation  by  bridges,  etc, 

839  note,  841  note. 
Panama  Canal  Act,  see  tuprvB,  Canal  Zone. 
Payment  for  printing,  369. 
Report   on    advisability   of    improvements, 

381. 
Review  of  reports  by  board  of   engineers, 

382. 
Temporary  obstructions. 

Authorization  of,  368. 

Payment  of  expenses,  368. 

Surveys,  etc.,  368. 

Work  by  contract  or  otherwiae,  368. 
Toro  Point  light 

No  moneys  to  be  used  for,  371. 
Use,  etc.,  of  government  levees  forbidden, 
etc. 

Levee  two   miles   from   the   water,   840 
note. 

Uncompleted  levee  being  constructed  bf 
private  contractor,  840  note 

ROADS : 
See  TncBEB  IAnss  aud  Fobkbt  Bxsebveb. 

RURAL  SERVICE: 
See  Postal  Sebvigb. 

SAFETY  APPLIANCE  ACT: 
See  Railboaob. 

SALVAGE: 
Assistance  by  master,  384. 
Common  ownership  of  vessels  as  affecting 

remuneration,  384. 
Salvors  of  life  to  share  in  property  saved, 

384. 
Ships  of  war  or  government  ships  not  sidh 

ject  to  salvage  laws,  385. 
Time  limit  for  salvage  suits,  384. 

SANITARY  REGULATIONS: 
See  Food  and  Dbugs. 

SANITATION : 
See  Food  and  Dbugs. 

SAVINGS  BANKS: 
Postal  savings  depositories,  322. 
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SCHOOL  LANDS: 
See  Public  Lands. 

SCHOOLS: 
Indian  schools,  see  Indians. 

SCHOOLS  AfTD  SCHOOL  DISTRICTS: 
See  PuBLio  Lands. 

SCIRE  FACIAS: 

Power  to  issue  writ  of,  698  note. 

SEAL  FISHERIES: 
See  Alaska. 

SEAMEN : 

Allowance  for  reduction  of  proyisions. 

Release  for  wages,  842  note. 
Captain  of  scow  or  barge  as  "master/'  843 

note. 
Distribution  of  seamen's  money  and  effects 
by  circuit  court. 
Exclusive  right  of  applicant  to  adminis- 
ter unnecessary,  842  no^e. 
Purpose  of  statute,  842  note. 
Lien  for  wages. 

Wages   accruing   after   arrest   of  vessel, 

842  note. 
Wages  of  captain,  842  note. 
Schedule  required.* 

Formal  demand  on  master,  843  note. 
Wages  in   case  of  improper  discharge. 
Coastwise  voyage,  842  note. 

SEA  OTTER: 
Preservation  and  protection  of,  see  Alasbla. 

SEARCHES   AND  SEIZURES: 
See  Alaska;  Customs  Duties;  Ixtebnal 
Revenue. 

SECRETARY    OF   COMMERCE: 
See  Commerce,  Department  of. 

SECRETARY  OF  LABOR: 
See  Labob. 

SECRETARY  OF  TREASURY: 

Ascertaining  amount  of  imports  receiving 

export  bounty  and  regulating  same,  127. 
Assistants  and  employees  of  mints  and  as- 
say offices  appointed  by,  45. 
Directing  refunding  of  surplus  moneys  in 

hands  of  collectors  of  customs,  124. 
Duty  on  arrival  of  nursery  stock  at  port 

of  entry,  6. 
Prescribing  rules  for  marking  articles  of 

foreign  manufacture  or  production,  127. 
R^ulating  importation  of  neat  cattle  and 

hides,  128. 
Report   of   articles    imported    into   United 

States,  116. 
Report  of  moneys  refunded  under  revenue 

laws,  124. 

SECRETARY  OF  WAR: 
Authority  to  establish  Indian  reservation^ 
611  note. 

SEEDS: 
See  Agricultuul 
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SEIZURE: 
See  Customs  Dutieb. 

BERIXMS :  

See  Health  and  QnASANTXN& 

SEWARD  PENINSULA: 
•  See  Alaska. 

SHERIFF'S : 
Duty  of,  with  regard  to  United  States  pris- 
oners, 794  note. 

SHERMAN  LAW: 
See  Monopolies  and  Trusts. 

SHIPPING : 
See  Game  Animals  and  Bibds. 

SHIPPING  AND  NAVIGATION: 
See   also   Collisions;    Officers  or  Mer- 
chant Vessels;  Reve.vue-Cltter  Serv- 
ice; Salvage;  Steam  Vessels. 
Canal  boats   not  to   be   liable   for   wages. 

**CanaI  boat"  defined,  844  note. 
Change  of  name  of  registered  vessel. 

Object  of  statute,  844  note. 
Eauipping  vessels  for  pelagic  sealing  pro- 

oibited,  15. 
Forfeiture. 

False  swearing,  844  note. 
Vessel,  etc.,  engaged  In  pelagic  sealing, 
16. 
Fraudulent   registry. 

Penalty  for,  844  note. 
Imports  in  foreign  vessels,  ete. 

Discriminating  duty  on,  129. 
Limitation  of  vessel  owners'  liability,  see 
Limitation  of  Vessel  Owners'  Liabil- 
ity. 
Maritime  liens  on  vessels,  for  repairs,  sup- 
plies, ete. 
Admissibility  of  proof  as  to  whom  credit 

was  furnished,  845  note. 
Agreed  purchaser  of  ship  as  person  in- 
trusted with  its  management,  847  note. 
Article  not  sold  for  particular  boat,  846 

note. 
Early  claims  not  covered,  845  note. 
Effect  of  subsequent  proceedings  in  bank- 
ruptcy, 847  note. 
Gasolene  engine,  846  note. 
Lessee  of  bmtt,  847  note. 
Material  furnished  but  not  installed,  846 

note. 
New  liability  created,  845  note. 
"Other  necessaries"  defined,  845  note. 
Priority  of  lien  over  mortgages,  845  note. 
Property  leased  to  boat,  845  note. 
Repairs  to  seine  boat,  846  note. 
State  law  superseded,  845,  847  note. 
"Supplies''   defined,   845  note. 
Supplies  furnished  tug  on  captain's  or- 
ders, 847  note. 
Towage   not   a   necessary,   846   note. 
Use  of  wharf  while  making  repairs,  847 

note. 
Waiving  lien  by  giving  credit  to  owner, 
847  note. 
Pleasure  yachts,  see  Yachtb. 
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SHIPPING    AND    NAVIGATION— ocmtU 
Radio  communication  on   ocean  or  Great 
Lakes  steamers. 
Apparatus  required,  387. 
Auxiliary  power  supply,  etc^  387. 
Control  of  master,  387. 
Operators  on  duty,  387. 
Penalties,  387. 
Steamers  excepted,  388. 
Radio  communication  on  passenger  steam- 
ers. 
Who  are  passengers,  848  note. 
Recordation  of  ccmveyances,  etc.,  of  vessel. 
Construction  of  statute,  844  note. 
General  creditors,  844  note. 
Purpose  of  statute,  844  note. 
Registration. 

Artificial  situs  for  purposes  of  taxation 
not  acquired  by,  843  note. 
Unrigged  wooden  vessels. 
Notation  of  rebuilding  on   list  of  mer- 
chant vessels,  387. 
Vessels. 

Barge  or  lighter  as  '^vessel,"  851  note. 
Consolidation  of  enrolment  and  licenses, 

388. 
Discount  on  imports  in  American  regis- 
tered, 130. 
Discriminating  duty  on  imports  in  for- 
eign, 129. 
Duty  or  tax  on  supplies  to  foreign  trade, 

130. 
Restricting  imports  to  American,  129. 
Sunicen  vessel  as  '^vessel,"  851  note. 

SHIPS  AND  SHIPPING: 
See  Shipping  and  Navigation. 

SIGNAL  SERVICE: 

Sec  War  Department  and  Milftabt  Es- 
tablishment. 

SILKS: 
See  Customs  Duties. 

SMELTING   WAREHOUSES: 
See  Customs  Duties. 

SOLDIERS'   HOMES: 
See  Hospitals  and  Asylums. 

SPAIN : 

Ambassador  to  authorized,  136. 

SPIRITS : 
See  Customs  Duties. 

SPONGES : 
Constitutionality  of  statute  regulating  the 
landing, 'etc.,  of,  849  note. 

STAMPING: 
Articles  of  foreign  manufacture  or  produc- 
tion stamped,  127. 

STATES : 
See  Arizona;  New  Mexico;  Oklahoma. 

STATISTICS: 
Bureau  of  labor  statistics,  see  Labor. 
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STATISTICS— co»rd. 

Census  statistics  as  to  tobaoeo  and  eotton, 

see  Census. 
Cotton  reports,  see  Aobicultdbs. 
Tobacco  statistics  provided  for,  36. 

STATUTES: 
Enjoining   enforcement   of    state    srtatotcs, 

720  note. 
Revised  Statutes  embrace  what,  C51  note. 

STATUTES  OF  LIMITATIONS: 
See  Limitation  of  Actions;   Loiitation 
or  Vessel  Owners'  Liabujtt. 

STEAM  VESSELS: 
See  also  Collisions;  Shippinq  and  Navi- 
gation. 
Dangerous  articles  prohibited  on  passenger 

steamer,  392. 
Inspection  of  boilers. 

Necessity,  852  note. 
Inspection  of  tug  boats,  freight  boats,  etc 

Vessel  propelled  in  whole  or  in  part  by 
steam,  852  note. 
Libel  against,  for  carrying  more  paasengters 

than  law  allows,  852  note. 
Officering  and   manning  of  vessels. 

Incrt^asing    number    of    licensed    officers, 
393. 

License  to  officers  and  crew,  392,  393. 

Limitation   of  watch  duty  of  dock   offi- 
cers, 393. 

Master,  393. 

Mates,  393. 

Motor  boats,  393. 

Record  of  minimum  deck  officers,  393. 

Veshcls  over  one  thousand  tons,  393. 

Vessels  under  one  thousand  tons,  393. 

Whaling  vessels,  393. 

Yachts,  393. 
Passenger  steamers. 

Dangerous  articles  not  ^  be  carried  on, 
392. 
"Sea-going  barge"  defined,  852  note. 
State  statute  relating  to,  852  note. 
Steamboat   inspection   service  for   port   of 

Los  Angeles,  California,  394. 
Supervising  inspector. 

Examination  of  acts,  391. 

Reports  of,  391. 
Travel  expenses  of  inspectors  and  other  em- 
ployees, 394. 
Vessels  navigating  coastwise  and  on  great 
lakes. 

History  of  statute  relating  to,  852  note. 

STOCKS   AND  STOCKHOLDERS: 
See    Federal    Reserve    Act;     National 
Banks. 

STREET  RAILROADS : 
See  Railroads. 

SUGAR: 
See  Customs  Duties. 

SUNDAYS : 
Delivery  of  special  delivery  mail  on  Sun- 
days, 313. 
Postoffice  closed  on  Sunday,   31^. 
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SUPREME  COURT: 
Appeals  and  writa  of  error,  718-719  note. 
Certifying  question  to,  by  Circuit  Court  of 

Appeals,  719  note. 
Certiorari  to  Circuit  Court  of  Appeals,  718 

note. 
Criminal  cases,  707  note. 
Direct  appeals,  231,  689  note. 
Enjoining    order    of    interstate    commerce 

commission,  698  note. 
Enjoining  proceedings  in  state  courts,  898 

note. 
Judgments  and  decrees  of  territorial  courts, 

694  note. 
Only  final  decisions  reviewable,  689  note. 
Power  to  issue  writs,  698  note. 
Remanding  interstate  commerce  cases,  232. 
Reversal  on  error  limited,  706  note. 
Reviewability   of  judgments  or  decrees  of 
state  courts. 

Federal  question  presented,  695  note. 

Final  judgments  or  decrees,  694  note. 

General   authority   to  review,   694  note, 
718  note. 

Questions  of  fact,  696  note. 
Who  may  issue  writs  of  error,  214. 

SURGEON  GENERAL: 
See  Health  and  Quarantine, 

TARIFF  ACT: 
See  Customs  Duties. 

TARSNEY  ACT: 
Repeal  of,  354. 

TAXATION : 

See  Internal  Revenue;  National  Banks; 
Telegraph   and  Telei* hones. 

TELEGRAPH : 

See  Radio  Communication. 

TELEGRAPHS  AND  TELEPHONES: 
"Post  roads"  defined,  854  note. 
Power  of  Congress  to  regulate,  853  note. 
Right  of  state  to  compensation  for  use  of 

highway,  854  note. 
Right  to  take  private  property,  855  note. 
State  control,  853  note. 
Taxation,  855  note. 
Use  of  city  streets,  854  note. 

TELEPHONES : 

See  Executive  Departments, 

TERMS: 
See  District  Courts;  Judicial  District. 

TERRITORIAL  COURTS: 
See  also  Supreme  Court. 
"Courts  of  the  United  States"  do  not  in- 
clude, 700  note. 
Jurisdiction,  854  note. 
Plenary  power  of  Congress,  854  note. 

TERRITORIES: 

See  also  Alaska;  Indians. 

Election    or    appointment    of    officers,    854 

note. 
Hours  of  service  on  public  contracts,  236. 


TERRITORIES— conrd. 

Laws  to  be  submitted  to  Congress,  854 
note. 

Legislature  when  empowered  to  grant  spe- 
cial privileges,  854  note. 

Limit  of  indebtedness  of  municipal  corpo- 
ration, 854  note. 

Local  or  special  law,  854  note. 

TIMBER     LANDS      AND     FOREST     RE- 
SERVES : 
See  also  Game  Animals  and  Birds;  Pub- 
lic Lands;  Public  Parks. 
Acquisition  of  lands  for  protection  of  water 
sheds  of  navigable  stream. 
Defining  rights   of  way,   easements   and 

reservation,   399. 
Rules  and  regulations,  399. 
Agricultural  lands  within  forest  reserves. 
Expenses  of  surveying,  etc.,  397. 
Free  timber  to  settlers,  397. 
Sales  of  timber  for  domestic  use,  397. 
Work   by  forest  service  employees,   397. 
Calaveras  Big  Tree  National  Forest. 
Appropriation  for  expenses,  397. 
Conveyance  of  lands,  396. 
Exchanging  lands,  396. 
National  forest  land  added,  396. 
Forest    service,    injury    to    employees,    see 

Labor. 
National  forest. 

Construction  of  roads  and  trails,  399^. 
Leaves  of  absence  to  employees  in  Alaska, 

398. 
Reimbursement  for  losses  in  fire  fighting, 
etc.,   398. 
Right  of  way  for  forest  reserves  for  irri- 
gation  project. 
Approval  required,  856  note. 
Timber  and  Stone  Act. 

Alienation    of    entryman's    interest,    855 

note. 
Bona  fide  purchaser,  855  note. 
Construction  of  statute,  855  note. 
Mandamus  against  Secretary  of  Interior, 

855  note. 
Right  of  first  applicant,  855  note. 
Rights  of  settlers,  856  note. 
Zuni  national  forest. 

Exchange  of  national  forest  timber  for 
privately  owned  lands  in,  398. 

TOBACCO: 

See  Census;  Customs  Duties. 

TOWAGE : 
See  Collisions  ;  Shippinq  and  Navigation. 

TOXINS: 
See  Health  and  Quarantine. 

TRADE  AGREEMENTS : 

Negotiation  of  authorized,  125, 

TRADEMARKS: 
Infringement. 

Aflixing  trademark  to  goods,  857  note. 
Common  law  trademark,  857  note. 
Damages,  859  note. 
Defenses,  859  note. 
Injunctions,  859. 
Judgment*  859  note. 
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TRADEMARKS— «onr<i. 

In  f  r  i  ngemen  t — cont'd^ 

Review,  850  note. 

Tests,  857  note. 

Use  must  antedate,  857  note. 

What  constitutes,  858  note. 
Marks  permitted  registry,  400. 
Red  cross  as,  551  note. 
Registration. 

Kx  parte  registration,  858  note. 

Flag  of  foreign  nation,  859  note. 

Notice  of,   on   articles,  859  note. 

Trademarks  that  may  be  registered,  857 
note. 

TRADE    UNIONS    AND    COMBINATIONS 

AND  TRUSTS: 
See  Mo.NOPOLiES  and  Trusts. 

TRAILS  : 

See  TiMBEB  Lands  and  Forest  Rjesebtes. 

TREASURY  DEPARTMENT: 
See  alfto  Coinage,  Mints,  and  Assay  Of- 

KICES;    lUSlOMS    DUTIKS;    REVENUE   CuX- 
TEB    SkRMCE;    SkcRCTABY   of   TBEASURT. 

Adminihtrutive   examination  of   public  ao- 

counts,  403. 
Auditor  of  railroad  acounts. 

Otticer  abolished,  405. 
Comptroller. 

Conclusiveness  of  finding  aa,  868  note. 
Enforcing   laws   relating  to  detail  of   em- 
ployees, 404,  405. 
on  ices  of  assistant  treasurers. 

Detail  of  oilices  from,  405. 
Postal  saving  system  accounts. 

Advances,  404. 

Employees  authorized  to  audit,  404. 

Estimates  to  be  submitted,  404. 
Supervising  architect. 

Estimates   submitted   for  oflSce  services, 
403. 
Treasurer  of  United  States. 

Employees  in  office  of,  405. 

TREATIES: 
See  Claims. 
Conviction    in    contumaciam    treated    as 

charge  of  crime,  809  note. 
"Larceny"  as  including  offense  of  "theft  or 
stealing,"  869  note. 

TREES:  • 
See  Agriculture;  Timber  Lands  and  For- 
est Reserves. 

TRIAL: 

See  also  Jury. 

Impounding  books  and  papers  for  use  in, 

698  note. 
Issues  of  fact. 

Mode  of  trial  in  district  court,  671  note. 

Riglit  to  jury  trial,  687  note. 
Laws  of  the  states  as  rules  of  decision. 

Construction  of  state  constitutions  and 
statutes,  699  note. 

Decisions  of  state  courts,  699  note. 

State  constitutions,  699  note. 

State  statutes,  699   note. 
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TRUSTS: 
See  MoNOPOLixs  Ain>  Trusts. 

TUCKER  ACT: 
See  Claims. 

TUILA: 
Application  of  tariff  act  to,  59. 

UNITED  STATES: 

Constitution  extended  to  Alaska,  19. 
Laws  extended  to  Alaska,  19. 

UNITED  STATES  ATTORNEYS: 

Authority  in  Chinese  exclusion  caaeSy  652 
note. 


UNITED  STATES  COAfNnSSIONERS: 
Authority    over    Chinese    exclusion 
552  note. 


UNITED  STATES  COURTS: 

See  Circuit  Courts  op  Appeals;  Com- 
merce Court;  District  Courts. 

UNITED  STATES  MARSHALS: 

Deputy    marshals    for   Tennessee,    221. 
Location   of  marshars  office   in  particular 
districts. 
Mississippi,  216,  219. 
New  Jersey,  223. 
Tennessee,  221. 

URUGUAY: 

Minister  to  authorized,  186. 

USURY : 
See  National  Banks. 

VEGETABLES: 

Regulation  of  movement  of,  from  quaran- 
tine districts,  see  Aqriculture,  Depart- 
ment or. 


VESSELS: 
See    Shipping    and    Navigation; 
Vessels. 

VETERANS: 
See  Cemeteries. 

VIRUSES: 
See  Health  and  Quarantinb. 

WAGE  EARNER: 
See  Bankruptcy. 


WAR: 
Limitation  of  export  of  war  material,  166. 

WAR  DEPARTMENT  AND  MILITARY  ES- 
TABLISHMENT: 

See  Articles   of  War;    Mhjtabt   Acad- 
emy; Rivers,  Harsors,  and  Canals. 

Acting  commissaries. 
Additional  pay,  411. 

Age  limit. 

'   Retirement  of  army  paymasters'   derk, 
412. 

American  Red  Cross,  see  Charities. 

Annual  statement  of  salea  not  required,  413. 
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WAR     DEPARTMENT     AND     MILITARY 

ESTABLISHMENT— c»»*U 
Appropriations    of    department    available 

for  consolidated  corps,  418. 
Army  reserve,  413. 
Aviation  duty. 

Detail   limited,   418. 

Increase  of  pay,  418. 
Back  pa^  and  bounty. 

Stating  balances,  870  note. 
Board  of  ordnance  and  fortificatioiL. 

Right  to  use  inventions,  409. 
Canal  Zone. 

No  increase  of  pay  to  officers  and  enlist- 
ed men  serving  in,  412. 
Chattanooga  Military  Park. 

Buildings  for  troops  authorized  in,  408. 

Estimates    for    buildings    and    improve- 
ments submitted,  408. 
Checks  to   indorsee  of   pay   accounts   per- 
mitted, 412,  419. 
Chickamauga  Military  Park: 

Buildings  for  troops  authorized  in,  408. 

Estimates    for    buildings    and    improve- 
ments submitted,  408. 
Civilian  employees  to  be  replaced  by  enlist- 
ed men,  417. 
Claims. 

Secretary  of  war  to  adjust  and  report  on^ 
413. 
Detail  of  officers. 

Restriction  on,  411. 
Discharge  of  enlisted  men. 

Transportation  allowed  on,  412. 
Discharges  from  army  and  navy. 

Issue  in  real  name  when  authorized,  410. 
Double  time  for  foreign  service  abolished, 

412. 
Duty  in  war  department  forbidden  to  cer- 
tain employees,  411. 
Enlistment  of  minors,  869  note. 
Expert  accountant,  inspector  general's  de- 
partment, 412. 
Export  of  war  material,  see  Impobts  and 

Exports. 
Female  nurse  corps. 

Cumulative   leaves  of  absence,  408. 

Pay   and   allowances   of   superintendent, 
412. 
Forfeiture  by  desertion,  see  Citizenship. 
Fort  Oglethorpe,  Ga. 

Conversion  of  regimental  army  post  into 
brigade  post,  408. 
General  of  the  army  created,  869  note. 
General  staff  corps,  417. 
Hawaii. 

No  increase  of  pay  to  officers  and  en- 
listed men  serving  in,  412. 
Improper  enlistments   in  military  service, 

see  Articles  fob  the  Government  of 

THE  Navy. 
Increase  of  pay  for  foreign  service,  412. 
Inventions. 

Right  of  board  of  ordnance  and  fortifi- 
cation to  use,  409. 
Judge  advocate  general's  department. 

Number  of  majors,  419. 
Leaves  of  absence  of  female  nurse  corps, 

408. 
Line  duty. 

Staff  service   with   troop,    etc.,   deemed, 
418. 
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WAR     DEPARTMENT     AND     MILITARY 

ESTABLISHMENT— co»*U 
Mileage  allowances. 

Army  paymasters'  clerks,  412. 
^Mustered    out    of    service,"    defined,    869 

note. 
National  Military  Park,  see  Publio  Pabks. 
Office  of  chief  of  engineers. 

Emplovment  of   skilled   draftsmen,   etc, 
410.* 
Ordnance  bureau. 

Employment   of   skilled  draftsmen,   etc., 
410. 
Ordnance  department  employees  offered  re- 
wards for  suggestions  of  improvements, 

etc.,  409. 
Panama. 

No   increase  of  pay  to  officers  and  en- 
listed men  serving  in,  412. 
Payment  for  sales,  etc.,  to  other  bureaus 

or  departments,  413. 
Porto  Rico. 

No  increase  of  pay  to  officers  and   en- 
listed men  serving  in,  412. 
Quartermaster  corps. 

Establishment,  415. 

Performance  of  quartermaster  corps  duty 

by  regimental,  etc.,  staff  officers,  418. 

Secretary  of  war  to  adjust  and  report  on 

claims,  413. 
Service   as  cadet  not  counted   as   officer's 

service,  418. 
Signal  service. 

Employment  of  skilled   draftsmen,   etc., 
410. 
Soldiers'  homes,  see  Hospitals  and  Asy- 
lums. 
Stenographic  reporters. 

Enlisted  men  detailed  to  serve  as,  412. 

Extra  pay  to  enlisted  men  for  reporting, 
412. 
Tour  of  detail. 

Total  of  officers  not  increased,  418. 

WAREHOUSES : 

Manufacturing  in  bonded,  130. 

WAR  TAX: 
See  Customs  Duties. 

WATER  POWER: 
See  RivEBS,  Habbobs,  and  Canaus. 

WATERS : 
See  also  Public  Lands;  Rivebs,  Habbobs, 

AND  Canals. 
Gila   River   Indian   Reservation   irrigation 
project. 
Cost  a  lien  on  allotment  patents,  423. 
Enforcement  of  lien  against  original  al- 
lottee, 423. 
Repayment  of  cost  of  project,  423. 
Satisfaction  liens,  423. 
Homesteads. 

Re-establishment  of  residence  by  home- 
steaders under  Irrigation  Act,  420. 
Irrigation  Act. 

Aliens  to  receive  payments,  422. 
Enforcement   of   act   in   district   courts, 

422. 
Excess  acquired  by  descent,  422. 
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WATERS-^oonrd. 
Irrigation  iict — c<mVd. 

Payment    of    building    and    betterment 
charges,  422. 

Records,  422. 

Re-establishment  of  residence  by  home- 
steaders, 420. 

Single  holdings  limited,  422. 
Irrigation  works  for  reclamation  of  arid 

lands,  871  note. 
Patents    under    Reclamation    Act. 

Forfeiture   of   title   on   default   of   pay- 
ment, 421. 

Homesteaders  when  to  receive,  421. 

Lien  reserved  to  United  States,  421. 
Reclamation  Act. 

Bidding  in  land  by  United  SUtes,  421. 

Contents  of  patent  or  water  right  certifi- 
cate, 421. 

Forfeiture  of  title,  421. 

Homesteaders    to    receive   patent   when, 
421. 

Issuance,  421. 

Liens,  421. 

Sales,  421. 

Water  right  certificate,  421. 
Vested  rights  to  use  of  water  for  mining, 
etc. 

Construction  of  ditch,  871  note. 

Extent  and  purpose  of  appropriation,  870 
note. 

Patents  subject  to,  871  note. 

Purpose  of  act,  870  note. 

Rights   acquired    by    appropriation,    870 
note. 

Riparian  rights,  870  note. 

Statute   general   in    scope,   871   note. 

Statute  is  enactment  of  existing  customs, 
870  note. 

Statute  not  a  grant,  870  note. 

Subsequent  statutes  do  not  repeal,  871 
note. 

WEATHER  BUREAU: 

Allowance  for  travel  when  transferred 
from  stations,  423. 

WEBB-KENYON  ACT: 

Shipment  of  liquors  into  a  state,  etc.,  in 
violation  of  any  law  therein  prohibited, 
208. 

WHITE  PHOSPHORUS  MATCHES: 
See  Internal  Revenue. 

WHITE  SLAVE  ACT: 

Countries  co-operating  for   suppression   of 

white  slave  traffic,  874  note. 
''Debauchery"  defined,  873  note. 
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WHITE  SLAVE  ACT—con«'d. 
Harboring  alien  women,  874  note. 
Indictment,  874  note. 
Punishment,  874  note. 
Transportation  for  purpose  of  engaging  in 

illicit  intercourse  prohibited,  873  note. 
Transportation  of  persons  as  commerce. 

State  statutes  invalid,  873  note. 
Wife  as  witness  against  husband,  874  note. 

WILD  FOWL: 
See  Game  Animals  and  Birds. 

WINES: 
See  Customs  Dxtties. 

WIRELESS  TELEGRAPHY: 
See  Radio  Communication. 

WITNESSES: 
Comparing  of  handwriting,  see  Evidence. 
Competency. 

Transactions  with  decedents,  875  note. 

Fees,  233. 

Mileage,  875  note. 

Nominal   defendants   attending    as    wit^ 
nesses,   875   note. 

Voluntary   attendance,   875   note. 
Immunity  under  anti-trust  cases,  876  note. 
Interest  as  excluding. 

State  laws  as  rule  of  decision,  875  note. 
Intimidation  or  corruption  of,  punishable, 

777  note. 
Mileage,  233. 
Testimony  before  Congressional  conunittceB, 

564  note. 

WOOD: 
See  Customs  Duties. 

WOOL: 
See  Customs  Duties. 

WRITS : 
Power  to  issue,  698  note. 

YACHTS : 

Entry  on  return  from  foreign  countries. 
Pleasure  yachts,  424. 
Manifest    of    dutiable    articles    required, 
424. 
Taxation  of  foreign  built  yachts,  876,  877 
note. 

yose:mite  national  park: 

See  National  Park;   Public  Parks. 

ZUNI  FOREST: 

See  XiMBEJt  Lands  and  Forest  Resebvks. 
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